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PARISH     OFFICER. 

Bv  RICHARD    BUfeN,  LL.D. 
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Continaed  to  the  Prelcnt  Time 
By    JOHN    BURN,    Efq.  his  Son, 
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3nMmi  of  tfyt  peace* 


rrSTICES  of  the  peace  are  judges  of  record,  ap* 
pointed  by  the  king*  to  be  juftices  within  certain 
Iiaiit89  for  the  confervation  of  the  peace,  and  for  the 
execution  of  divera  things  comprehended  within  their 
commiffion,  and  within  divers  ftatutes  commicted  to  their 
charge.     Dalt.  r.  2. 

And  a  record  or  memorial  made  by  a  Juftice  of  the  peace* 
of  things  done  before  him  judicially  m  the  execution  of 
his  office,  (hall  be  of  fuch  credit,  that  it  fii^U  not  be 
gainfaid.  One  man  may  affirm  a  thing,  and  another  man 
may  deny  it  $  but  if  z  record  once  fay  the  word,  no  man 
(ball  be  received  to  aver  or  fpeak'sgainft  it;  for  if  men 
(bould  be  admitted  to  deny  the  fame,  there  would  never 
be  any  end  of  controverfies.  And  therefore  to  avoid  all 
contention,  while  one  faith  one  thing,  and  another  faith 
another  thing,  the  law  repofech  itfelf  wholly  and  folety 
in  the  report  of  the  judge.  And  hereof  it  cometh,  that 
he  cannot  make  a  fubftitute  or  deputy  in  his  office,  feeing 
that  be  may  not  put  over  the  confidence  that  is  put  in  him. 
Great  caufe  therefore  have  the  juftices  to  take  heed  that 
they  abufe  not  this  credit ;  either  to  the  oppreffion  of  the 
fubjeA  by  making  an  untrue  record,  or  the  defrauding  of 
the  king  by  fuppreffing  the  record  that  is  true  and  lawful. 
Lamb*  63---66. 

Hereof  alfo  it  cometh,  that  if  a  juftice  of  the  peace 
certify  to  the  kij}g*s  bench,  that  any  perfon  hath  broken 
the  peace  in  his  prefence,  upon  this  certificate  fuch  perfon 
ihall  be  there  fined,  without  allowing  him  any  traverfe 
thereto^     DaU.  c.  70. 

And  that  I  may  treat  intelligibly  concerning  this  office 
(of  which X.  CoJti  fays  the  whole  chriftian  world  hath  noc 
the  like,  if  it  be  duly  executed,  4  InJ.  170.}  I  will  fee 
forth. 

Vat,  IIU  A       .  I.Tii 


*r 


2  Sludtces;  of  t|)e  peace* 

/♦  The  office  of  confervators  of  the  peace  at  the 
common  law^  before  the  injiitulicn  of  jufticcs 
of  the  peace. 

11.  The  commiffion  of  the  jujiices  of  the  peace^ 

founded  on  tbeftatute  law. 

« 

///.  Oaihs  to  be  taken  byjuftices  of  the  peace. 
IV.  Fees  to  be  taken  by  jujiices  of  the  peace. 

V.  Some  general  direSions  relating  to  jufiices  of 

the  peace^  not  falling  under  ary  particular 
title  of  tbis  book. 

VI.  Their  indemnity,  and  proteSion  by  the  law^  in 

the  right  execution  of  their  office  \  and  their 
punijhment  for  the  omiffion  of  it. 

I.  The  cffice  of  confervators  of  the  peace  at  the  com'- 
mon  tav)^  before  the  injiitution  of  juftices  of  the 
peace. 

Confervatort  \xy       Of  ancient  times  fuch  oificers  or  minifters,  as  were  in* 
cuaion.  flituted  either  for  prefer vation  of  the  peace  of  cbe  county, 

or  for  execution  of  juftice,  becaufe  it  concerned  all  the 
fubjeds  of  that  county,  and  they  had  a  great  intereft  in 
the  juft  and  due  exercifes  of  their  feveral  places,  were  by 
force  of  the  king's  writ  in  every  feveral  county  chofen  in 
full  or  open  county  by  the  freeholders  of  that  county :  As 
before  the  inftitution  of  juftices  of  the  peace,  there  were 
confervators  of  the  peace  in  every  county,  whofe  office 
(according  to  their  names)  was  to  conferve  the  king*s 
peace,  and  to  protect  the  obedient  and  innocent  fubje£ts 
from  force  and  violence.  Thefe  confervators,  by  the  an* 
cient  common  law.  Were  by  force  of  the  king's  writ  cho* 
fen  by  the  freeholdersin  the  coDnty  court,  out  of  the  prin- 
cipal men  of  the  county ;  after  which  elet)ion  fo  made, 
and  returned,  then  in  that  cafe  the  king  dire£led  a  writ  to 
the  party  fo  ele^^ed,  to  take  upon  him  and  execute  the 
office  until  the  king  flmuld  order  otherwife.  And  thus  the 
coroners  fttll  continue  to  be  chofen  in  full  county :  As  alfo 
the  knights  of  the  {hire  tor  the  parliament.     2  Inji.  558, 

559- 
CcflirerTatorj  by       Befides  thcfe  confervators  of  the  peace  properly  fo  called, 

^'^^  there  were  and  are  other  confervators  of  the  peace  by  virtue 

of  certain  offices :  As  for  inilance  \ 

{i\  The 


'Svitticts  of  tt)e  peace. 


fi]  The  lord  chancellor,  and  every  juftice  of  the  king's 
bench,  have,  as  incident  to  their  o£Bces,  a  general  autho- 
rity to  keep  the  peace  throughout  all  the  realm,  and  to 
award  procefs  for  the  furety  of  the  peace,  and  to  take  re- 
cognizance for  it.     2  Haw.  32. 

(2}  Alfo,  every  court  of  record,  as  fucti,  hath  power  to 
keep  the  peace  within  its  own  precinfi.     Id. 

(3)  Atfo,  every  juftice  of  the  peace  is  a  confervator  of 
the  peace.     Crom.  6. 

(4)  Alfo,  every  (herifF  is  a  principal  confervator  of  the 
peace,  and  may  without  doubt  ex  officio  award  procefs  of 
the  peace,  and  take  furety  for  it.  And  it  feems  the  better 
opinion,  that  the  (ecurity  fo  taken  by  him  is  by  the  com- 
mon law  looked  on  as  a  recognizance,  or  matter  of  record^ 
and  not  as  a  common  obligation.     2  Haw.  33. 

(5}  Alfo,  every  coroner  is  another  principal  confervator 
of  the  peace,  and  may  certainly  bind  any  perfon  to  the 
peace,  who  makes  an  affray  in  his  prcfence.  But  it  feems 
the  better  opinion,  that  he  has  no  authority  to  grant  pro- 
cefs for  the  peace  ;  and  it  feems  clear,  that  the  fecurity 
taken  by  him  for  the  keeping  the  peace  (except  only  where 
it  is  taken  by  him  as  juJge  of  his  own  court  for  an  affray 
done  in  fuch  court)  is  not  to  be  looked  on  as  a  recogni- 
aaoce,  but  as  an  obligatioiv     Id. 

(6)  Alfo,  every  hi-ih  and  petit  conftable  are,  by  the 
common  law,  confer vators  of  the  peace.     2  Haw,  33. 

And  it  is  faid,  that  if  a  conftable  fee  perfons  engaged  in 
an  affray,  or  upon  the  very  point  of  entering  upon  it,  as 
where  one  (hall  threaten  to  kill,  wound,  or  beat  another, 
be  may  imprifon  the  offender  of  his  own  authority  for  a 
reafonable  time,  till  the  heat  (hall  be  over,  and  alfo  after- 
wards detain  him  till  he  find  furety  of  the  peace  by  obliga- 
tion.   I  Haw.  137. 

But  it  is  faid,  that  a  conftable  hath  no  power  to  arreft 
a  man  for  an  affray  done  out  of  his  own  view ;  for  it  is  the 
proper  bufinefs  of  a  conftable  to  prefer ve  the  peace,  not  to 
puniih  the  breach  of  it;  nor  doth  it  follow  from  hU  having 
power  to  compel  thofe  to  find  fureties  who  break  the  peace 
in  his  prefence,  that  he  hath  the  fame  power  over  ihofe 
*ho  break  it  in  his  abfencc.     Id. 

There  were  alfo  other  confervators  of  the  pe&ce  by  te-  Conferviton  by 
nurc;  who  held  lands  of  the  king  by  this  fcrvice,  among  ^*""^*» 
others,  of  being  confervators  of  the  peace  within  fuch  a 
diftrift.     2  Haw.  33. 

Alfo  there  were  other  confervators  of  the  peace  by  pre-   Confcmfon  fcy 
fcription;  who  claimed  fuch  power  from  an  immemorial   P"^*^"?**^'** 
ufage  in  thcmfelvcs  and  their  prcdccefTors  or  ancefiors,  or 

A  2  thofe 
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thofe  whofe  eftate  they  had  in  certain  lands,,  which  whoUjf 
depended  upon  fuch  ufage*  both  as  to  its  extern,  and.  the 
manner  in  which  it  was  to  be  exercifed,     2  Haw.  33. 

Thus  it  is  faid,  that  a  mayor  of  a  corporation  may  be  a 
confervator  of  the  peace  by  prefcription.     Crom.  6. 

It  is  queftioned  indeed  by  fome,  whether  any  fuch  power 
can  be  claimed  by  ufage  \  yet  if  the  power  of  holding  pleaa 
and  even  of  courts  of  record,  which  are  of  fo  high  a  nature, 
and  imply  a  power  of  keeping  the  peace  within  their  own 
precin(^s,  may  be  claimed  by  ufage,  as  it  feems  to  be  cer- 
tain that  they  may;  it  feemeth  that  the  bare  authority  of 
keeping  the  peace  in  a  certain  diftridl  may  as  well  be  claim- 
ed by  fuch  ufage.     %  Haw.  34, 

Powerofeonfer-       The  authority  which  fuch  confervators  of  the  peace, 

whether  by  elediion,  or  tenure,  or  prefcription,  have  at 
common  law,  is  the  fame  authority  which  conftahles  of  a 
^  vil!  or  wapentake  have  at  this  day.  Crom.  6.  2  Haw,  34. 

Tktir  doty.  The  general  duty  of  the  confervators  of  the  peace  by  the 

common  law,  is  to  employ  their  own,  and  to  command 
the  help  of  others,  to  arreft  and  pacify  all  fuch  who  in 
their  prcfence,  and  within  their  jurifdidion  and  limits,  by 
word  or  deed,  {hall  go  about  to  break  the  peace*    Dait* 

And  if  a  confervator  of  the  peace^  being  required  to  fee 
the  peace  kept,  (hall  be  negligent  therein,  he  may  be  in* 
dided  and  fined.     Id. 

And  if  the  confervators  of  the  peace  have  comipitted  or 
bound  over  any  offenders,  they  are  then  to  fend  to,  or  be 
prefcnt  at,  the  next  fcffions  of  the  peace,  or  gaol  delivery, 
'  there  to  objefl  againft  them.     Id. 

IL  Of  the  commiffiott  cf  juJiUes  of  the  peace. 

Juftices  of  the  peace  at  ihis  day  are  of  three  forts:  i.  By 
a£l  of  parliament;  as  the  biihop  of  Ely  and  hisfuccefibrs, 
and  the  arcbbifhop  of  T^rk^  and  bifhop  of  Durham^  27  H.  8. 
£.  24.  2.  By  charter,  or  grant  made  by  the  king  under 
the  great  feal;  as  mayors  and  the  chief  officers  in  divers 
corporate  towns.     3    Hy  commiffion.' 

At  the  firft,  by  the  ftatute  of  the  i  Ed»  3.  which  is  the 
firft  ftatiite  that  ordains  the  affignment  of  jufticcs  of  the 
peace  by  the  king's  commiffion,  thofe  juftices  had  no  other  1 
power  but  only  to  keep  the  peace.  But  the  very  next  year 
the  form  of  the  commiflion  was  enlarged^  and  continued 
flill  further  to  be  enlarged,  both  in  that  king's  reign  and 
in  the  reign  of  almoft  every  other  fucceeding  prince,  until 
the  30th  year  of  the  reign  of  (^  Elizabub^  when  by  the 
II  number 
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number  of  the  flatutes  particularly  given  in  charge  therein 
tothe  JuHiccs,  many  of  which  ncvcrthelers  had  been  » 
lood  while  before  repealed,  and  by  much  vain  repetition, 
andoiber  corruptions  that  had  crept  into  it*  partly  by  the 
mifirriling  of  clerics,  and  partly  by  the  untoward  huddling 
of  things  together,  it  was  become  To  cumbcrfotne  and 
fou-ly  blemiOicd,  that  of  nccefl5ty  it  ought  to  be  rcdtelTed. 
Which  imperfeiflioni  being  made  known  to  Sir  Cbr.  ff^ny^ 
then  L.  Ch,  J.  of  the  Icing's  bench,  he  communitfated  the 
[ime  vi'v.h  the  other  judges  and  barons,  fo  as  by  a  general 
eonfciencc  had  amonglt  them,  the  commilEon  was  care* 
fully  refined  in  the  Michatlmai  term  1590,  and  being  then 
alio  prefcnted  to  the  lord  chancellor,  he  accepted  thereof, 
and  cotnmanded  the  fame  to  be  ufed  ;  Which  continue! 
wi  b  very  little  alteration  to  this  day,  Lmtib.  t.  9. 
Which  is  as  follows : 

George  the  iblrJ,  by  tht  gratt  tf  God,  »/  Great  Britain, 
F'ince,  and  Ireland,  ihg^  diftndtr  «f  tbf  faith,  andfafirib, 
Tt  A.  B.  C.  D.  &c.  grttling. 

Kntwyt  tbaf  wt  bintt  ajpgnid  yeu,  jviftly  and ftvtr oily  and 
ntry  Mt  gf  ysu  vuf  jajUcfi  la  ietp  eur  feact  ia'tur  county  tf 
W,  And  t»  kitp  and  cauji  tg  he  ktpt  a'l  erdinaruii  and 
fitiutti  far  tht  gaad  af  ibt  ptaa,  and  far  frefervotien  tf  tht 
j"Bi,  Olid  far  tht  quill  ruli  and  gavtrnmtnl  tf  but  ftofli  tnadi, 
«  all  &ndfin%ular  ibiir  articlit  in  eur  faid  caunly  (as  uitll 
UiiihiM  liieriiei  at  without)  according  tt  tbt  farct^  fat^^  oni 
ifia  af  thtfanu  j  And  ta  ehafti/t  and  pumflf  all  ftrfam  l^ 
tffind  agttinjt  ibt  form  if  ihtfi  ardinanctt  arJIatutHy  ar  any 
tnttftbtnif  in  ibt  afaftfaid  eaunfy,  ei  1/  aught  ta  it  dene  ac- 
arditigtitbafarmef  tbafi  erdinanciiandftatyUii  Andttcanft 
tinmi  htfari  yau,  ar  any  af  yau^  all  ihaft  viht  ttanyaniwr 
B"re  »f  tur  ptaplt  teartrnsng  thtir  isdiii  er  tbt  firing  af  tbiir 
bmftt  bav*  uftd  ihrtati,  ta  fi-id  fvffidtnt ficurity  for  tht  peatt, 
IT  tbtir  gaad  bthaviaur,  lauardi  us  and  tur  fiapU  j  and  if 
thty  Jbell  Tifufi  to  find  fucb  ftcw  ily,  then  thtm  m  eur  pr  fins 
Wit  thty  fnoll find  fuch  fnu'ity  ta  caufe  ta  ht  faftly  ktpt. 

fft  bavt  alft  ajjigntd  yau,  and  tvtry  twa  ar  mort  af  ytu 
(tf  uhem  any  ant  af  yau  iht  afarejald  A.  B.  C.  D.  &c.  w* 
v/ill/ball  it  cnt)  tur  juflitti  le  inquire  iht  truth  more  fuliy, 
the  dfercfaid  <  aunty,  by 
tht  bttttr  inttvn,  af  all 
inchantm/nlt,  ftrttritt, 
^ratings,  ingraprgs,  and 
lingular  athtr  irimts  and 
peott  may  ar  aught  law- 
t.r  what  manner  ftiver^ 
er  whiih  fbaU  bapftn 
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to  be  thin  dene  or  attempted  %    and  alfo  of  all  thofe  fvht  in 

ike  aforefaid  county  in  companies  againjl  our  peace^  in  difturb'^ 

ante  of  our  people^  with  armed  force  have  gone  or  rode^  or 

hereafter  Jhall  pre  fume  to  go  or  ride  ;   /Ind  alfo  of  all  thofe 

who  have  there  lain  in  wait ^  or  hereof ter  Jhall  prefume  to  Ha 

in  waity  to  maim  or  cut  or  kill  our  people ;  And  alfo  of  all 

viSluallcrSj  and  all  and  fmgular  other  perjons^  uho  in  the  ahufi 

of  weights  or  weafures^  or  in  felling  vi^uals^  againjl  the  form 

of  the  ardinances  andflatutes^  or  any  one  ofthim  therefore  made^ 

for  the  cem'r.on  benefit  of  England,  and  our  people  thereof^ 

have  offended  or  attempted^  or  hereafter  Jhall,  prejume  in  the 

faid  county  to  offtnd  or  attempt  \  And  alfo  of  alljhtriff^^  hai^ 

liffi^  flewards^  ccnJlableSs  keepers  of  gaols^  and  other  officerSy 

who  in  the  execution  of  their  offices  about  the  premipSy  or  any 

of  themj  have  unduly  behaved  them/elvesy  or  hereafter  Jhall 

prejume  to  behave  themjelves  unduly  ^   or  have  been^  or  Jhall 

happen  hereafter  to  be   carelcfsy    remifs^  or  negligent  in  our 

afcrefaid  ccunty  ;   And  of  all  and  fingular  articles  and  circum^ 

Jiances^  and  all  other  tbingi  whatfotver^  that  concern  the  pn^ 

miffes  or  any  of  them,  by  ivb^r/ifcever,  and  after  what  manner 

foever^  in  our  aforefaid  county  done  or  ftrpttratedy  or  which 

herenfter  Jl)all  there  happen  to  be  done  or  attempted  in  what 

manner  foever  \  And  to  irfpe^  all  indMnients  whatfiever  fi 

before  ycu  or  any  of  you  taken  or  to  he  taken^  or  before  others  late 

our  jud ices  of  the  peace  in  the  aforej'nld  county  mad:  or  taken ^ 

and  not  yet  determined ;  and  to  make  and  continue  proceffes 

thereupon,  a^av:li  all  a?id  fijigular  the  pcrfons  fo  indi£led^  or 

wIJi  bifjf  e )Qu  hcrcifter  Jhall  happen  to  Lc  indited  \  until  they 

can  he  takcn^  firrendtr  thcmftlveSy  or  he  outlawed:  And  t^  bear 

and  deter  mine  all  and  JifiguLir  the  JeLnus^  p^jijonings^  inchant^ 

mentis  for  cert  eSy  arts  ma^lcky  trefpoffes^  foreflaUings^  rfgrat-^ 

in^s^  ingroJJingSy  extort  ions  ^  unlawful  ajfemblies^  indiolments 

afcrefaid,  and  all  and  fingular  other  the  premijfes^  according 

to  the  laws  and flututcs  of  England^  as  in  the  like  cafe  it  has 

been  accuflonudy  or  of^ght  to  be  done  j   And  the  fame  offender Sy 

and  every  of  them  for  their  offences^  by  fines  y  ranJomSy  amer^ 

ciaments,  forfeitures ^  and  ether  means  as  according  to  the  law 

and  cujfom  of  England,  or  form  of  the  ordinance  andjiatutes 

aforefaid  it  has  been  accujhmedy  or  ought  to  be  done^  to  chajlift 

and  punijh, 

provided  altvaySy  that  if  a  cafe  of  difficulty,  upon  the  detcr^ 
mination  of  any  the  premijjes^  before  youy  or  any  two  or  m^re  of 
yoUf  Jhall  happen  to  arije  \  then  let  Judgm-'nt  in  no  wife  be 
given  t  her  eon  y  before  ysuy  or  any  two  or  more  of  you  ^  unlcfs  in 
the  pr eft  nee  oj^  one  of  our  juflices  of  the  one  or  other  bcnih^  or  of 
one  of  cur  juflicei  appdnted  to  hold  the  affizes  in  the  aforejaid 
county* . 

And 
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Mtherifori  wi  corrmand  you  and  rutry  of  you^  that  ta 
leiping  the  pioce^  or  di nances  pjiatutis^  and  aflandjSngular  other 
tbeprmijfes^youdiligintly  apply  yourf elves '^  and  that  at  certain 
days  and  places.^  which  you  or  any  Juch  two  or  men  of  you  as 
is  a  fere/aid Jball  appoint  fsr  theje  purpofes^  iMo  the  prtmijfes  ye 
make  inquiries ;  and  all  andftngular  the  premijfes  hear  and  dc'^ 
iemine^  and  porfortn  and  fulfil  them  in  the  aforefaid  form^ 
isivg  therein  what  tojuftice  appertains^  according  to  the  law  and 
cujlom  if  England  .*  Saving  to  us  the  amerciaments^  and  other 
things  to  us  therefrom  belonging, 

Jnd  we  command  by  the  tenor  ofthefe  prefenisourJheriffofVT. 
tbet  at  certain  days  and  places,  which  you  or  any  fuch  two  or 
more  of  you  as  is  aforefaid^  Jhall  make  known  to  him^  he  caufi 
tocme  befireyouy  or  fuch  two  or  more  of  you  as  oforefatdy  fo 
many  ana  fuch  good  and  lawful  men  of  his  bailiwick  (as  well 
witbin  liberties  as  without)  by  whom  the  truth  of  the  matter  in 
tht  fnmiffes  fliall  be  the  bitter  known  and  inquired  into, 

Lafthf^  we  have  ajfigned  to  you  the  aforefaid  A.  B.  keeper  of 
the  reUs  of  our  peace  in  our  f aid  county  :  And  therefore  you 
flidlceufe  to  bo  brought  before  you  and  your  faid  fellows,  at  the 
dojs  and  places  aforefaid^  the  writs^  precepts^  procej/is^  and  in* 
di&ments  aforefaid^  that  they  may  be  infpe^fed^  and  by  a  due 
cntrfe  determined  as  is  aforefaid. 

In  wunejj  whereof  we  have  caufed  thefe  our  letters  to  ho 
modi  patent.     tVitnefs  ourfelf  at  Weftminfter,  &c. 

George  the  thirds  &c.]  This  manner  of  iiTuing  thecom- 
miffion  in  the  king's  name,  feems  to  be  founded  on  tfie 
ftatute  of  the  27  H,  8..  c,  24.  which  ena£^Sy  that  all  juflices 
of  (he  peace  fhall  be  made  by  letters  patent  under  the  king's 
great  feal,  in  the  name  and  by  authority  of  the  king  ;  but 
referves  to  all  cities  and  towns  corporate  which  have  jufiices^ 
the  liberties  which  they  have  enjoyed  in  that  behalf. 

To  A.  B.  C,  D,  &c.  greeting^  From  the  perfons  here 
named  in  the  commiflion»  it  may  be  -proper  to  confider, 
who  may,  or  may  not,  be  juftices  of  the  peace. 

By  the  flatutes  of  13  R,  a.  c.  7.  and  2  //•  ^.fl,  %,  c,  x. 
The  juftices  (hall  be  made  within  the  counties  of  the  moft 
/ttJ^aW  knights,  efquires,  and  gentlemen  of  the  law: 

And  by  the  18  G,  2.  c.  20.  it  is  enaSed  as  follows :  viz. 
Noperfon  (hall  be  capable  of  being  or  aAing  as  a  juftice  of 
the  peace  for  any  county,  who  (hall  not  have  in  law  or 
equity,  for  his  own  ufe,  in  poflfeflion^a  freehold,  copyhold, 
orcuftomary  eftate  for  life,  or  for  fome  greater  e(late,  or 
^neibte  for  fome  long  term  of  years,  determinable  upon 
ooe  or  more  lives,  or  for  a  certain  term  originally  created 
for  21  years  or  more,  in  lands^  tenements,  or  heredita- 

A  4  menta^ 
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inents»  in  England  or  /^//x,  of  the  clear  vcarljr  vilue  of 
lOoI.  above  what  will  difcharge  al)  incumbrances  afFed- 
ing  the  fame,  and  all  rents  and  charges  payable  out  of  the 
fame,  or  who  fhall  not  be  intitled  to  the  immediate  rever- 
sion or  remainder  ef  lands  leafed  for  one,  two,  or  three 
lives,  or  for  any  term  of  years  determinable  on  the  death 
of  one,  two,  or  three  lives,  upon  referved  rents  of  the  clear 
yearly  valine  of  300U 

By  the  i  M./ff  2.  i.  8.  No  /biriff  (hall  exercife  the 
office  of  a  juftice  of  the  peace,  during  the  time  that  he  ads 
as  (her iff.  And  the  reafon  feems  to  be,  becaufe  he  cannot 
z6t  at  the  fame  time  both  as  judge  and  officer,  for  fo  he 
would  command  himfelf  to  execute  his  own  precepts. 
Dalt.  t.  3. 

Alfo  if  he  be  made  a  torontr^  this  by  fome  opinions  is  t 
difcharge  of  his  authority  of  juftice.     id. 

But  if  he  be  created  a  duke,  archbifhop,  marquis,  earl* 
vifcount,  baron,  bifliop,  knight,  judge,  or  ferjeant  at  law, 
this  taketh  not  away  his  authority  of  a  jufiice  of  the  peace. . 
I  Ed.  6.  c.  7.     Dalt,  c,  3. 

Alfo,  no  aitorniy^  foltcitor,  or  pro£lor,  (hall  be  a  juilice 
of  the  peace  for  any  county,  during  the  time  be  (hall  con- 
tinue in  the  pradice  of  that  buflnefs.  5  G.  2.  Cm  iS./»  %• 
' «  But  this  doth  not  extend  to  charter  Jufiices. 

By  HoU  Ch.  J.  Though  a  man  be  a  mayors  it  doth  not 
follow  that  he  is  a  juftice  of  the  peace,  for  that  mud  be 
by  a  particular  grant  in  the  charter.  L»  Roym.  1030.. But 
filthough  he  be  not  a  juftice  of  the  peace  by  the  charter, 
yet  there  are  many  cafes,  wherein  he  hath  the  fame  power 
as  a  juftice  of  the  peace  given  unto  him  by  particular  fta* 
tutes;  as  for  inftance«  with  regard  to  the  cdftoms,  ale- 
houfes,  Lord's  day,  fwearing,  gaming,  weights,  fervants^ 
fuel,  leather,  orchards,  foldiers,  and  divers  others* 

Know  yi  that  Wi  havi  aJUlgmd  you}     This  is  founded  on 

/     the  ftatute  of  the  i  Ed.  3.  c.  16.  v/z.  for  the  better  keep- 

.  ^  ing  and  maintenance  of  the  peace,  the  king  wills,  that  in 

[y  every  county,  good  men  and  lawful,  which  be  no  main- 

tainers  of  evil,  or  barrecors  in  the  country,  iball  be  affigned 

to  keep  the  peace. 

And  from  this  z€t  we  are  to  date  that  great  alteration  in 
our  conftitution  whereby  the  eledion  of  confervators  of 
the  peace  was  taken  from  the  people,  and  tranflated  to  the 
alignment  of  the  king.     Lamb.  20. 

And  here  we  may  obferve,  that  the  commiffion  hath  two 
parts;  or  confifteth  of  two  different  alignments:  By  this 
^rft  affignment,  any  one  ox  more  jufttces  h^ve  as  well  all 
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tbe  ancient  power  touching  the  peace,  which  the  confer* 
tacors  of  the  peace  had  at  the  common  law,  as  alfo  that 
whole  authority  which  the  fiatutes  have  fincc  added  there* 
to.    Dalt.  c.  5. 

7wff/^  and  fiverally^  and  every  one  of  you]  Whatfoever 
any  one  juftice' alone  may  do,  the  fame  alfo  may  lawfully 
be  done  hy  any  two  or  more  juftices  ;  but  where  the  law 
giveth  authority  to  two»  there  one  alone  cannot  execute 
it.    Dalu  c.  6. 

And  yet  where  a  (latute  appointeth  a  thing  to  be  done 
by  (WO  jufiices  or  more,  if  the  offence  be  any  mifdemeanor 
or  matter  againft  the  peace,  there  upon  complaint  made  of 
the  offence,  to  any  of  thofe  juftices,  it  fecmeth  that  one 
of  tbem  may  grant  out  his  warrant  to  attach  the  offender^ 
and  to  briog  him  before  the  fame  juftice  and  the  other  juf- 
ticefo  appointed  (at  fome  convenient  place),  and  then  they 
to  hear  and  determine  thb  fame.  fW. 

But  it  feemethy  that  when  a  thing  is  appointed  by  an]F 
ftatute  to  be  done  by  or  before  one  perfon  certain,  fuch 
thing  cannot  be  done  by  or  before  any  other :  and  by  fuch 
exprefs  defignation  of  one,  all  others  are  excluded,  and 
their  proceedings  therein  are  coram  nonjudice.  id. 

OurjuJiUis]  in  that  the  king  calls  them  our  juftices^ 
their  autb6rtty  determines  of  courfe  by  his  death  or  demife, 
fo  that  he  being  once  dead,  or  having  given  over  his  crown, 
they  are  no  more  his  jufiices,  and  the  jufiices  of  the  next 
prince  they  cannot  be,  unlefs  it  ihall  pleafe  him  afterwards 
(6  to  make  them.     Dale,  c.  3. 

But  by  the  i  Ann.fl.  i.  r.  8.yi  2.  No  patent  or  grant  of 
any  office  or  employment  (hall  determine  by  the  king'a 
death  or  demife,  but  (hall  continue  in  force  for  fix  montha 
pfcer,  unlefa  in  the  mean  time  made  void  by  the  fuccefibr. 

Alfo,  before  his  death  or  demife,  the  king  may  determine 
the  commiffion  at  his  pleafure;  and  that  either  exprefled, 
a  by  writ  under  the  great  feal,  or  by  implication,  by 
making  a  new  commiffion,  and  leaving  out  the  former 
juftices'  names.  But  until  notice,  or  publifliing  of  the 
new  commiffion,  the  ^^i%  of  the  former  jufiices  are  good 
in  law.     Dak^  c.  3. 

But  to  mayors  and  chief  officers  in  corporations,  which 
have  the  authority  of  juftices  of  the  peace,  or  of  conferva* 
tors  of  the  peace,  by  grant  under  the  king's  letters- patent 
to  them  and  their  fucceflbrs,  the  authority  remaineth,  not* 
withftandmg  the  king's  death  or  demife.  id. 

Neither  can  the  king  difcharge  thefe  again  at  his  plea* 
fure :  but  yet  fuch  grants  and  charters  may  for  fome  great 

and 
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and  general  defed,  or  mifcarriage,  in  the  execution  of  the 
powers  herein  granted,  be  repealed,  and  the  liberties  feized* 
Dalt.  u  3* 

yuftUcs  to  hep  our  peaci]  Although  they  are  in  no  part 
of  the  commidion  called  keepers  of  the  peaa^  yet  inafmuch 
as  by  the  18  Ed.  3.  c.  2.  they  are  exprefly  called  keepers  9/^ 
the  peacey  and  the  principal  end  of  their  ofEce  is  for  the 
keeping  of  the  peace,  and  their  ufual  defcription  in  cer- 
tioraries  is  by  the  name  of  keepers  of  the  peace  \  it  hath  been 
adjudged,  that  in  the  caption  of  an  indidment,  keepers  of 
the  peace  J  and  juftices  of  our  lord  the  king^  is  good  without 
cxprelly  naming  ibtmjuflices  of  the  peace,     2  Haw.  38. 

To  keep  oar  peace]  Thefc  words  fcem  to  give  them  the 
authority  which  the  confervators  of  the  peace  had  at  com* 
mon  law :  and  all  that  follows  in  the  commiffion,  feems  an 
addition  to  the  power  of  the  ancient  confervators. 

Our  peace]  It  hath  been  refolved,  that  the  defcription  of 
juftices  of  the  peace,  by  the  name  of  juftices  of  our  lord  the 
king  to  keep  the  peace,  is  good,  without  faying,  the  peace 
of  our  lord  the  king ;  for  that  is  neceflarily  implied.  2 
Haw,  38. 

Aifo,  by  thefe  wojds  our  peace,  when  the  king  dies,  the 
fureiy  of  the  peace  is  difcharged  ;  for  when  he  is  dead,  it 
is  not  his  peace.     Cronu  i%\. 

In  our  county  of  W.]  Here  are  two  conflderations ;  One 
is,  how  far  a  juftice  can  zGt  when  he  ii  cut  of  rhe  county : 
And  the  other  is,  when  he  is  in  the  county,  how  far  bis 
power  extends  to  other  counties. 

As  to  the  former  cafe,  when  he  is  out  of  the  county, 
it  is  faid,  that  the  juftices  have  no  coercive  power  when  out 
of  the  county ;  and  therefore,  that  an  order  of  baftardy,  or 
fi>r  payment  of  labourers  wages,  made  by  them  out  of  the 
county  is  not  binding.  Yet  it  is  faid,  that  recognizances 
and  informations  voluntarily  taken  before  them  in  any  place, 
are  good.     2  Haw,  37.  ' 

And  L.  Ha/e  fays,  that  a  juftice  of  the  peace  may  do  a 
miniOerial  a<5t  out  of  his  county,  as  examining  a  party  rob* 
bed  whether  he  knows  the  felons  ;  but  that  he  cannot  do 
acompulfory  a£),  as  committing  a  perfon  for  not  giving 
recognizance.     2  H.  H»  50^  51. 

But  by  28  G,  3.  c,  49.  Any  juftice  a£ling  as  fuch  for 
any  two  or  more  counties,  being  adjoining  counties,  may  ad 
in  all  mattiers  and  things  whatfoever,  concerning  or  in  any 
wife  relating  to  anj  or  either  of  the  faid  counties  :  And  all 
a6ls  of  fuch  juftice,  and  of  any  conftable  or  other  officer  in 

9  obe- 
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obedieocc  thereto^  fhall  be  as  valid,  good,  and  efFe£lual  in 
laiTi  as  if  they  had  been  done  in  the  county  to  which  they 
more  particularly  relate.  And  all  conftables  and  other 
officers  of  the  faid  county  to  which  fuch  a£ts  relate,  are 
required  to  obey  the  warrants,  orders,  dire£lions,  and  a£ts 
of  fuch  juftice,  fo  granted  and  done,  and  to  do  and  per- 
form their  feveral  duties,  under  the  pains  and  penalties  to 
which  any  conftable  or  other  officer  may  be  liable  for  a  ncg- 
leSof  duty.  /.  i. 

Provided  always.  That  fucha  juftice  be  perfonally  refident 
ia  one  of  (he  faid  counties,  at  the  time  of  doing  fuch  a^  ; 
and  that  the  warrants,  orders,  or  diredions,  be  dire<5led 
and  given  in  the  firft  inftance,  to  the  conftable  or  other 
oificer  of  the  county  to  which  the  fame  more  particularly 
relate,  ih. 

And  it  fhall  be  lawful  for  any  conftable  or  other  peace- 
officer,  or  any  other  perfon  apprehending  or  taking  into 
cut^ody  any  offender,  and  whom  they  lawfully  may  and 
ought  to  apprehend,  by  virtue  of  their  office,  or  otherwtfe 
howfoever,  to  convey  him  to  any  ju  ft  ice  acting  for  the  faid 
county,  and  refident  in  fuch  adjoining  countv  ;  and  fo  to 
ad  in  all  things  as  if  the  faid  juftice  were  reudent  within 
the  faid  county  to  which  they  refpe^ively  belong.  And 
all  pcrfons  obdruclingfuch  conftables,  or  other  peace  offi- 
cers, in  the  execution  of  their  refpeflive  offices,  in  fuch 
adjoining  county,  fhall  be  liable  to  the  fame  pains  and  pe- 
nalties, as  if  the  fame  had  been  committed  in  the  county 
for  which  the  faid  confiables  or  other  peace  officers  were 
appointed  to  aft.  f.  2. 

And  it  fhall  be  lawful  for  any  OierifF,  conftable,  peace- 
officer,  or  other  perfon,  lawfully  taking  into,  or  having  in 
his  cuilody,  any  offender,  whom  he  might  lawfully  convey 
to  gaol  or  place  of  fafe  cuftody,  to  convey  fuch  perfon  into 
and  through  any  part  of  the  faid  counties  fo  adjoining,  in 
the  way  to  fuch  gaol  or  place  of  fafe  cuftody,  within  the 
county  wherein  fuch  offence  was  committed.  And  all 
perfons  efcaping  from  fuch  cuftody,  or  aiding  or  affifting 
fuch  efcape,  or  refcuing  fuch  offender,  (hall  be  fubjeS  to 
the  like  pains  and  penalties  as  if  the  fame  had  been  done  in 
the  county  wherein  fuch  offence  was  committed.  /  3. 

And  as  to  the  latter  cafe,  wherein  it  is  fuppofed  that  his 
power  is  limited  unto  that  county  only,  it  is  enaded  by 
the  24  G.  2;  ^.55.  that  if  any  perfon  againft  whom  a  war- 
rant {ball  be  iffued,  ftiall  efcape,  go  into,  refide,  or  be 
in  any  place  out  of  the  jurifdidion  of  the  juftice  granting 
the  warrant,  any  juftice  of  the  place  where  fuch  perfon 
f^\l  be,  upon  proof  on  oath  of  the  hand-writing  of  the 

juftice 
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juftlce  granting  fuch  warrant,  fliall  indorfe  his  name  there* 
on,  which  (hall  be  a  fufficient  authority  to  execute  th^ 
warrant  within  fuch  other  jurifdidion. 

And  the  juftice  may  further  order  (if  he  thinks  fie)  the 
party>  according  as  he  (hall  appear  bailable  or  not  baiU 
able  upon  the  face,  of  the  warrant,  to  be*  brought  before 
hinvfelf  or  fooie  other  juftice  or  juftices  of  that  county,  or 
to  be  carried  back  into  the  county  from  whence  the  war* 
rant  did  ifllie. 

Juftices  either  of  the  county  from  which  tenants  fraudu* 
cntly  remove  goods,  or  of  that  in  which  they  are  con- 
cealed, may  convict  the  ofr<:nders  in  tlieir  refpe£)ive  coun- 
tfes.  Unlefs  fa£ls  are  ftated  to  make  the  contrary  appear* 
the  court  always  prefumes  in  favour  of  the  zSts  of  inferior 
jurifdiSions.    X  v.  Morgan^  H.  22  G.  3.  CaL  Caf.  156* 

Alfo»  by  the  9  G.  c.  7.  A  juflice  dwelling  in  a  city  or 
precin£l  that  is  a  county  of  itfelf,  within  the  county  at 
large,  may  ad  at  his  own  dwelling  houfe  for  fuch  county 
^it  large. 

And  whereas  doubts  have  arifen  on  the  conftrudion  of 
the  faid  a^,  for  the  removing  whereof,  it  is  enaded  by 
28  G.  3*  r.  49*/  ?•  That  it  (hall  be  lawful  for  any  judice 
ading  for  any  county  at  Urge,  to  ad  as  fuch  at  any  place, 
within  any  cityy  tcwn^  or  precin^  being  a  county  of  itfelf^ 
and  fituate  within,  furrounded  by,  or  adjoining  to  any  fuch 
county  at  large:  But  the  fan>e'(hall  not  extend  to  give 
power  to  the  jufiices  for  any  county  at  large,  not  being 
jufiices  for  fuch  city,  town,  or  precind,  or  any  conftable 
or  other  officer  a£)ing  under  them,  to  ad  or  intermeddle 
in  any  matter  or  thing,  ariling  within  any  fix:h  city,  town^ 
*  or  precind,  in  any  manner  whatfoever.  - 

^nd  to  hep  and  taufe  ig  he  kept  all  ordinances  and  fiatutet 
for  the  good  of  the  peace]  It  feems  certain,  that  by  virtue 
hereof,  they  may  execute  all  (tatutes  whatfoever,  made  for 
the  better  keeping  of  the  peace,  and  confcquently  thofe  of 
IVinchefter  and  Wejiminjier^  and  all  others  concerning  the 
peace,  made  before  the  reign  of  Ed*  3.  in  whofe  time  (as 
^  hath  b^^en  faid)  juftices  of  the  peace  were  firft  inftiiuted; 
for  all  thofe  (latutes  were  exprefly  mentioned  in  ibe  ancient 
commiffions  of  the  peace,  and  have  always  been  undoubt- 
edly taken  to  be  included  in  thefe  general  words  of  the  pre- 
fent  commiflion.  And  yet  none  of  the  ftatutes  which  or- 
dain the  office  of  jufiices  of  the  peace,  fay  any  thing  con« 
cerning  the  execution  of  the  faid  former  ftatutes ;  fo  that 
tbe  power  of  juftices  df  the  peace  in  relation  to  thofe  fta- 
tuictt  fcems  entirefy  to  depend  on  the  king's  commiffion, 

and 
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tnd  yet  hath  always  been  unqueftionably  allowed.  From 
wbftKC  it  appears,  that  regularly  the  king,  by  his  com- 
ffiiffion,  may  authorize  whom  he  pleafes  to  execute  an  zSt 
cf  parliament.     2  Haw.  37. 

Bat  if  no  power  be  eyprefly  given  in  any  fuch  (latute  to 
any  one  juftice  alone,  he  cannot  proceed  upon  it,  but  he 
may  prefer  the  caufe  at  the  fcffions,  and  work  it  to  a  pre^ 
fentment  upon  the  flatute.     Dalt.  c,  5. 

But  bcfides  the  (latutes  relating  to  the  peace,  there  are 
alio  many  other  ftatutes  which  are  not  fpecified  in  the  cooi- 
miilion,  and  yet  are  committed  to  the  charge  and  care  of 
the  juflices  of  the  peace,  by  the  exprefs  words  of  fuch  fta* 
cutes  I  and  all  fuch  ftatutes  are  to  them  a  fufEcient  war- 
rant and  commiiiion  of  themfelves,  altho'  they  be  not  re- 
cited inxhe  commiffion,  and  are  to  be  executed  by  them, 
according  as  the  fame  ftatutes  themfelres  do  feverally  pre« 
fcribe  and  iet  down.     Do//,  c*  5. 

SiatuUs/$r  ibi  go$dof  ibi  piaal  Although  a  praemunire 
is  not  within  the  letter  of  the  commiflion,  yet  inafmuch  as 
it  is  agaioft  the  peace  of  the  king  and  of  the  realm,  any 
juftice  may  caufe  a  perfon  to  be  apprehended  for  fuch  of- 
fence, and  take  his  examination,  and  informations  againft 
him,  and  certify  the  fame  to  the  king's  bench^or  gaol  de- 
livery«  2  Haw.  39.  And  the  fame  may  be  (aid  of  other 
like  oflFences« 

Aniftr  the  quiit  governmint  of  our  people}.  Of  our  peo- 
ple j— yet  it  feemeth,  that  the  fubje&s  of  a  foreign  prince 
coming  into  England^  and  living  under  the  protection  of 
cur  king,  (hall  be  fubjeCl  to  and  have  the  benefic  of  the 
laws,  in  refped  of  the  local  allegiance  which  they  owe  to 
bim.    2  Haw.  35.     1  //•//.  9  j,  94. 

jI$  Will  within' liberties  as  withotet]  By  thefe  words  fiiall 
be  intended  fuch  liberties  and  franchifes  which  have  return 
of  writs,  and  not  fuch  as  are  counties  of  themfelves,  as 
Londsfij  Norwich^  TToriy  and  fuch  like.     Crom,  8.  ^  ' 

But  ytt  from  hence  it  fcems  clearly  to  follow,  that  they 
may  execute  their  office  within  a  town  (not  being  a  county 
ofitfelf)  although  it  haveafpecial  commiffion  of  the  peace 
for  its  own  limits,  unlcfs  fuch  commilBon  have  a  claufe, 
that  no  other  juftices  except  thofe  named  in  it,  ftiall  any 
way  concern  themfelves  in  th^  keeping  of  the  peace  within 
the  liberties  of  fuch  town:  And  it  may  be  queftioned, 
whether  fnch  a  fpecial  claufe  in  fuch  a  commifTion  do  ab- 
solutely make  void  the  ad  of  any  county  juftice  within 
fuch  town  i  fince  the  conimiiHon  for  the  county  fcems  as 
fully  to  j»ivc  thofe  named  in  it  a  jurifdi<Slion  over  a!l  fuch 
to\»a»  WAihm  the  precin6ts  of  it,  as  fuch  commilTion  ^or  a 
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town  doth  exclude  them.  And  the  Juftices  for  the  county 
feem  to  be  under  no  neceffity  of  informing  themfclves  of 
the  contents  of  a  commifCon,  which  they  have  nothing  to 
do  with.  Yet  if  they  have  exprefs  notice  given  them  of 
fuch  a  reftraining'claufe,  and  proceed  to  a£l  within  fuch 
town  in  defiance.of  it,  they  may  perhaps  be  punifhable  for 
their  contempt  of  the  king's  prohibition  ;  and  yet  perhaps 
it  may  be  queftioned  whether  their  a£ls  be  void,  for  the 
reafons  above-mentioned.     2  Haw*  37. 

4nd  L.  Hale^  treating  on  the  fame  fubjeA,  fays,  if  the 
king  by  charter  grant  to  a  corporation,  that  the  mayor, 
and  recorder,  or  other,  (hall  be  juftices  within  the  fame, 
yet  if  there  be  no  words  of  exclufion,  the  juftices  of  the 
county  have  a  concurrent  jurifdi<Siion  :  But  if  this  fran- 
cbife  of  being  juftices  be  granted,  fo  thai  the  juftices  of  ihi 
county  Jhall  net  intermeddle  (fi  non  intromittant)%  then  tho* 
a  fubfequent  commiHion  be  granted  in  the  county  at  large, 
it  feems  they  have  no  jurifdiflion  in  thjs  corporation  or 
town  ;  yet  it  is  queftioivable,  whether  an  indi£tment  in  the 
franchife  be  void,  or  only  a  contempt  in  the  juftices, 
2  H.  H.  47. 

But  in  the  cafe  of  Talbot  and  Hubble^  T.  14  G.  2.  The 
queftion  was,  whether,  as  the  city  of  New  Sarum  had  an 
exclufive  commiffion  of  the  peace,  the  juftices  of  the  county 
of  ff^ilts  could  by  virtue  of  the  12  C  2.  c.  23.  C2f  15  C»  2. 
£.  2*  adl  in  excife  matters  within  the  city.  This  cafe 
was  argued  three  times  at  the  bar,  aiid  this  term  Lee 
Ch.  J.  delivered  the  refolution  of  the  court:  i.  That  the 
crown  might  grant  to  any  city,  to  have  juftices  of  their 
own  within  themfelves,  and  exclude  the  county  juftices 
from  intermeddling  in  the  ordinary  bufinefs  of  a  juftice  of 
the  peace.  2.  That  in  fuch  cafe,  the  ad  of  the  county 
juftices  would  be  void,  and  not  to  be  confidered  only  as  a 
breach  of  the  franchife.  3.  That  tho*  the  12  C  2.  gives 
thejurifdidtion  in  excife  matters  to  the  juftices  of  the  peace 
xcfiding  near  the  place  where  the  forfeiture  (hall  be  made, 
or  offence  committed  ;  yet  i^  never  was  the  defign  of  the 
legiflature,  to  make  any  alteration  in  the  refpedive  jurif« 
didlions  of  the  juftices,  bur  only  to  veft  the  excife  jurifdic-. 
tion  of  juftices  of  counties,  cities,  and  places,  with  refpedl  to 
their  feveral  local  jurifdi^^ions  within  fuch  places.  Str.  1 154. 

And  in  the  cafe  of  Blankley  v.  ff'inflaniey  and  another, 
it  was  adjudged,  that  a  charter  granting  jurifdiflion  to 
borough  magiftrates  over  a  diftri£l  not  within  the  borough, 
does  not  exclude  the  county  juftices  from  having  a  concur- 
rent jurifdi£)ion,  without  exprefs  words  in  the  charter. 
Durnf.  &  Eajiy  3  V,  279. 

Concerning  their  bodies}    Lamhard  and  Dahon  both  think 
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it  (eenu  dear,  that  if  a  man  is  ia  fear  that  another  will 
bait  bis  ftrvants^  or  cattle,  or  other  go^ds^  the  furety  of 
xIk  peace  iha]l  not  be  granted  ;  but  Mr«  Daltsn  is  of  opi- 
nion, that  if  one  threatens  to  hurt  a  man*a  wfi^  or  child^ 
be  may  crave  the  peace  by  virtue  of  thefe  words.  Lambm 
82.    Dab.  c.  1 1 6. 

Have  ufid  tbnats]  It  (hould  feem  from  the  many  caufes 
which  from  time  to  time  have  been  adjudged  fuflicient  tp 
bind  to  the  good  behaviour,  that  this  expreffion  is  not  to 
be  underftood  of  words  only,  but  of  threatening  aifions  like- 
wife,  or  any  thing  whereby  a  man  has  juft  caufe  to  appte* 
bend  the  burning  of  bis  houfesj  or  feme  bodily  hurt  to  be 
done  to  him. 

To pndfufficieni  fecurity']  This  is  done  by  recognizance  ; 
by  a  reafonable  intendment  of  law,  more  than  by  any  cf* 
pecial  law  in  that  cafe  provided.     Crom.  125. 

For  tbi  peace  or  tbiir  good  tebaviour]  L.  Hale  fpeaking  of 
theftatute  of  the  34  Ed.  3.  r.  i.  (on  which  Mr.  Crompton 
fays  the  power  of  juftices  to  bind  to  the  good  behaviour  ia 
grounded)  fays,  thac  this  power  of  binding,  tho*  expreflcd 
generally,  and  without  ^any  time  limited,  yet  is  not  in- 
tended to  be  perpetual,  but  in  nature  of  bat),  viz.  to  ap- 
pear at  fuch  a  day  at  their  feffions,  and  in  the  mean  time 
to  be  of  good  behaviour.     2  //•  //.  1 36. 

Inowrprifon]  The  king's  prifon  is  the  common  gaol  of 
the  county :  But  by  the  ftatute  of  the  6  Geo.  c.  19.  tne  juf* 
tices  may  commit  vagrants  and  other  criminals,  and  per- 
foos  charged  with  fmall  oiFcnces,  either  to  the  gaol,  or  to 
the  boufe  of  corredion,  by  their  difcretion,  for  fuch  of- 
fences, or  for  want  of  furecies.  . 

We  bavi  alfo  ajfigmd  you  and  every  two  or  more  of  you^ 
Here  beginneth  the  fecond  part  of  the  commiffion,  or  the 
fecond  aifignment:  All  the  bufinefs  within  which  affign- 
ment  belongeth  to  the  feffions  of  the  peace.     Dale.  r.  5. 

And  by  this  it  appeareth,  that  two  juftices  may  hold  a 
feffioos,  but  that  one  juftice  cannot*     Crom.  6,  7. 

Of  wbom  any  one  of  you  the  aforefaii  A.  B.C.  D.  &c.  vie 
wiUfiall  be  one'\  This  claufe  which  gives  power  to  two  or. 
more  juftices  to  hear  and  determine  oflFences,  requires  that 
at  leaft  one  of  thofe  juftices  be  of  that  feledt  number, 
which  is  commonly  termed  of  the  ^i/^rtt/n  (from  that  word 
in  the  Latin  commiffions,  ^orum — unum  (JJ^s  volumus). 
For  tbofe  of  the  quorum  were  wont  to  be  cholen  fpecialiy 
for  their  knowledge  in  the  laws :  and  this  was  it  which 
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ted  the  makers  oF  fcveral  ancient  ftatutes  exprefly  to  enad^ 
that  (owe  learned  in  the  laws  (hould  be  put  into  the  com- 
miflion  of  the  peace;  and  (to  fay  the  truth)  all  ftatutes  that 
require  the  prefence  of  the  quorum^  do  tacitly  fignify  fuch 
a  learned  man.  For  albeit  that  a  difcreet  perfon  (not  con- 
verfant  in  the  fiudy  of  the  laws)  may  fufficienly  follovr 
fundry  particular  direflions  concerning  the  fervice  of  the 
,  peace  ;  yet  when  the  proceedings  itiuft  be  by  way  of  pre- 
fcntment  or  indidmenr^  upon  the  evidence  of  witnefles^ 
and  oaths  of  jurors,  and  by  the  order  of  hearing  and  deter- 
mining, according  to  the  llreight  rule  and  courfe  of  the 
law,  it  mud  be  confefled  that  learning  in  the  laws  is  very 
necefTary.     Lamb,  48,  49* 

But  learning  being  now  greatly  advanced  and  improved 
fmce  the  firft  infiitution  of  this  office,  this  diftindion  is 
not  of  much  ufe,  but  all  or  moft  of  the  juftices  are  now 
equally  affigned  to  be  of  the  .quorum;  and  by  the  flatute  of 
26G.2.  c.  27.  no  aft,  order«  adjudication,  warrant,  in- 
denture of  apprenticefliip,  or  other  infirument  done  or 
executed  by  two  or  more  juflices,  which  doth  not  exprefs 
that  one  or  more  of  them  is  of  the  quorum^  (altho*  the  fia- 
.  tutes  refpedively  require  that  one* of  the  juftices  (ball  be 
of  the  quorum)  fliall  be  impeached,  fet  afide,  or  vacated, 
for  that  defed  only. 

And  by  the  7  G.  3.  r.  21*  In  cities,  boroughs,  towns 
corporate,  franchifes,  and  liberties,  which  have  only  one 
juftice  of  the  quorum;  all  afls,  orders,  adjudications^ 
warrants,  indentures  of  apprenticeOiip,  or  other  inftru- 
ments,  done  or  executed  by  two  or  more  juftices  qualified 
to  a£t  therein,  (hall  be  valid,  although  neither  of  the  faid 
juftices  (ball  be  of  the  quorum. 

• 

By  the  oath  of  good  and  lawful  mm]  That  is,  by  a  jury 
fworn. 

Of  all  and  all  manner  offiUnUs]  That  is,  either  by  the 
common  law,  or  by  ftatute.    Cfom%  8* 

Felonies]  Tho*  the  commiflion  doth  not  mention  murders 
and  manjlaugbars^  by  exprefs  name,  but  only  felonies  ge- 
nerally, yet  by  thefe  general  words,  they  have  power  to 
hear  and  determine  murder  and  manflaughter,  and  alfo  may 
take  an  indidment  ofy^  defendendoj  contrary  to  the  opinions 
of  Fitzberbert  and  Stamford.  But  tho'  the  juftices  have  this 
power, '  yet  they  do  riot  ordinarily  proceed  to  hear  and  de« 
termine  thefe  offences,  and  rarely  other  offences,  without 
clergy,  both  becaufc  of  the  monition  and  claufe  in  their 
commilfioo,  in  cafe  of  difficulty  to  expe&  the  prefence  of 
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tbejttfilces  of  affize;  and  alfo  hecaufe  of  tne  direction  of 
thcftatutc  of  the  I  fcf  2  P.  ^  M.  c.  13.  which  dirc£ts  juf-  , 
tices  of  the  peace,  in  cafe  of  manflaughter  and  other  fe- 
ionfes,  to  take  the  examination  of  the  prifoner,  and  the 
information  of  the  hGt^  and  put  the  fame  in  writing ;  and 
then  to  bail  the  prifoher,  if  there  be  caufe,  and  to  certify 
the  fame  with  the  bail  at  the  next  gaol  delivery  :  And 
therefore  in  cafes  of  great  m  menr,  they  bind  over  the 
profecutors,  and  bail  the  party,  if  bailable,  to  the  next 
gaol  delivery;  but  in  fmaller  matterSi  as  petit  larceny^ 
and  fome  cafes  within  clergy,  they  bind  over  to  the  hU 
fions:  But  this  is  only  in  point  of  difcretion  and  conve- 
nience, not  becaufe  they  have  not  jurifdidion  of  the  crime. 

So  alfo,  an  inquifition  of  felf -murder^  if  the  body  can- 
not be  feen,  and  fo  not  inquired  of  by  the  coroner,  may 
be  taken  before  juftices  of  the  peace ;  for  it  is  a  felony, 
and  within  the  extent  of  their  commiflion.    1  //•  H.  414* 

So  alfo,  if  a  perfon  hath  committed  treafony  though  the 
juftices  have  no  cognizance  of  it  as  treafon,  yet  they  have 
cognizance  of  it  as  a  felony,  and  as  a  breach  of  the 
peace ;  and  therefore  a  juftice  of  the  peace,  upon  informa-  ' 

tion  on  oath,  may  ifiue  his  warrant  to  take  the  traitor^ 
aod  may  take  his  examination,  and  commit  him  to  prifon. 
1  //•  //.  580. 

?9\fmngs\     The  word  in  the  Latin  commiffions  was    . 
vneficiai    and    before  the  ftatute  of  the  ^  G.   z.  c.  5. 
which  abolifheth  witchcraft,  was  in  the  Engli/h  tranflations 
rendered  witchcrafts. 

lMcbafitmints,farcirtes^  artt  magui]  Thefe  alfo  are  abolifli* 
ed  by  the  faid  ftatute,  which  enads,  that  no  profecution 
fhail  thereafter  be  commenced  a  gain  ft  any  perfon,  for 
witchcraft,  forcery,  inchantment,  or  conjuration. 

And  from  the  words  continuing  in  the  commiflion, 
when  the  crime  itfelf  is  aboli(bed,  we  may  obferve  the 
amfenefa  in  the  fuperior  couits  from  altering  ancient 
forms. 

TrefpaJJii]  This  is  founded  on  the  flatute  of  the  34 
E^  3*  tf.  I.  which  ena£ls,  thilt  the  jufllces  af&gned  (hall 
have  power  to  reflratn  the  offenders,  i  ioters,  and  all  other 
baraton,  and  to  chaftife  them  according  to  their  trefpafs 
or  oiFence. 

And  upon  this  Mr.  Hawkins  obferves,  that  the  word 
t^ijf^Js  is  of  a  very  general  extent,  and  in  a  large  fenfe 
not  only  comprehends  all  inferior  X)iFences,  which  are 
propetiy  and  diredty  againft  the  peace,    as  aflauhs  and 
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batteries,  and  Tuch  like,  but  alfo  all  others  which  are  (b 
only  by  conftrudion,  as  all  breaches  of  the  law  in  ge- 
neral are  faid  to  be.  Vet  it  hath  been  of  late  fettled, 
that  juftices  of  the  peace  have  no  jurifdiSion  over  forgery 
or  perjury  at  the  common  law ;  the  principal  reafon  of 
which  re(olution,  he  fays,  as  he  apprehended,  was,  that 
inafmuch  as  the  chief  end  of  the  inftitution  of  the  office 
of  tbefe  jufiices  was,  for  the  prefervation  of  the  peace 
againft  perfonal  wrongs,  and  open  violence  ;  and  the 
word  trefpafs  in  its  moft  proper  and  natural  fenfe,  is  taken 
for  fuch  kind  of  injuries,  it  (hall  be  underfiood  in  that 
fcnPe  only  in  the  fa^d  ftatute  and  commifiion,  or  at  the 
mofl  to  extend  to  fuch  other  offences  only  as  have  a  di« 
red  and  immediate  tendency  to  caufe  fuch  breaches  of  the 
peace,  as  libels,  and  fuch  like,  which  on  this  account 
have  been  adjudged  indictable  before  juftices  of  the  peace. 
2  Haw.  40. 

The  word  for  trefpafles  in  the  old  Latin  commiffions, 
is  tranfgrejftones. 

FcreJiaUtngty  ngratingSj  ingroffings^  Over  thefe  offences 
the  Juftices  in  feffions  had  jurifdidion  given  to  them,  by 
the  ftatute  of  the  5  fsf  6  Ed.  6.c,  14*  which  is  now  repealed  ; 
but  the  fame  ftill  continue  offences  punilhable  by  indiA- 
ment  at  the  common  law. 

Extoriiom']  The  intent  of  this  word  is,  to  inquire  of 
thofe  who  have  done  exceffive  wrongs;  for  wrong  done  by 
any  one  is  properly  trefpafs,  but  exceffive  wrong  done  by 
afiy  one  is  called  extortion ;  and  this  is  more  properly  in 
officers,  as  ftieriff^s,  mayors,  bailiffs,  efcbeators,  and  other 
officers  whatfoev^  (as  well  fpiritual  as  temporal^  who. by 
colour  of  their  office  have  done  great  oppreffion  and  ex« 
ceffive  wrong  to  the  kind's  fubjeds,  in  taking  exceffive 
rewards  or  fees  for  doing  their  omces.     Crom*  8. 

The  juiiices  have  no  exprefs  power  given  them  over 
this  offence  by  any  ftatute;  upon  which  Mr.  Hawkins  ob« 
ferves,  that  juftices  of  the  peace  have  jurifdiftion  of  all 
inferior  crimes  within  their  commiffion,  whether  fuch 
crimes  be  mentioned  in  any  ftatute  concerning  them  or 
not;  for  that  alT  fuch  crimes  are  either  direfily  or  at  leaft 
by  confequence  and  judgment  of  law,  againft  the  peace : 
and  upon  this  ground  principally,  he  fays,  as  he  appre- 
hended, it  was  lately  refolved,  that  they  may  take  an  in* 
di^ment  of /jir/9r/iVi7.     2 //«w*  40. 

And  of  all  and  fmgular  other  crimes  attdeffenee's  of  whuh 
the  jufl'ues  of  our  peace  may  or  ought  laufuUj  to  inqutre} 

Which 
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Wbirb  genera)  werdi  feem  to  tiiclode  the  vnR  number  of 
cffisices  over  wbich  ihey  have  a  jurifdidion  given  them 
bj  mui)'  flautej,  and  which  ire  not  particularly  men- 
lioned  ia  the  commiffion. 

And  a/fi  af  ell  tbofe  wbt  in  ampaiier  again/}  eur  piact  In 
Jifiariantt  if  ««r  ftapU  viitb  armti  firet  havt  gene  er  redt] 
By  thefe  words  they  are  to  inquire  of  tiois,  rouii,  and  all 
uolawful  afrei[.bUes.     Crom.  8. 

tf^iigbis  tr  mfafurii]  This  claufe  was  firft  cAablifhed  hy 
the  34  Ed.  3.  t.  5.  And  they  have  further  power  given 
herein  by  feveral  fubfequent  Itatutesi  all  which  llatutes  mult, 
be  &n&\y  putfued  in  relation  to  the  feveral  offencet. 

SttUng  viilualt]  Over  this  they  have  a  jurifdiftinn  given 
then,  by  the  2  £^  3  £i.  6.  e.  i;.  intituled,  Tht  till  »f 
mffiratits  ef  vieiualleri  end  erafifmtn, 

diUalf»»fdlfitiriffs,  haihffi,  Jltwarit^  eenjlahht^  hrp- 
en  tf  gaak,  and  tthtr  'ffcn,  viht  in  tht  t>ir(uli»»  cf  ibnr 
cffiiti  haw  unduly  bibmjtd  theat/elMs]  Thii  claufe  is  ai  an- 
cient as  the  4  Ed,  3.  t.  2  on  which  it  is  founded.  , 

And  it  haih  been  fuS'eied  to  remain  in  the  commiflion, 
not  as  of  any  neceflity  at  A\  (fince  ii  is  incident  to  every 
court  of  record  to  do  corredton  upon  whatioever  officeii 
and  miniftera  60  ferve  ihemj,  but  only  for  the  plainer  de- 
cliraiion  of  the  power  of  thefe  juflices  in  that  behalf,  and 
for  the  more  afl'ured  terrifying  of  fuch  ai  flkall*  cither  of 
contempt  or  negligence,  do  that  which  is  amils.  Lamb.  49. 

AnJ  ta  infpifl  all  in££lmmts  f§  hifsrtjtu  laiin'}  But  they 
cannot  proceed  upon  indidmenis  taken  before  coroners*- 
or  jufticei  of  oyer  and  terminer  or  gaol  delivery  {  but  on 
indiAmcnts  taken  before  the  flierilF  in  his  turn  they  may 
proceed.     Uak'i  PI.  16S. 

Or  befire  athtr  lati  uir  jufticti]  This  is  founded  on  the 
A»..»  ..  u  f^  ,  f^  «,h:^k  enaai,  that  no  indiflment, 
ifcontinued  by  a  new  cotn- 
the  new  commillion,  ftfier 
the  fame  pleai  anJ  proceiTea 
r  to  continue  the  faid  pteaa 
inally  to  determine  the  fame^ 
*e  done. 

oaJfii\  This  is  by  vtniriy 
IS  the  cafe  fiiall  be.  And  it 
t  a  warrant  is  ottly  to  attach 
9  indidtacnt}  and  may  be 
\  cither 
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cither  in  the  name  of  the  kiiig  or  of  the  jufticc;  btit  the 
procefs  ifTues  after  indictment,  and  muil  be  in  the  name 
of  the  king  only.     Dait.  c.  193. 

Until  they  can  be  tqken^  furrendtr  themfehiSj  mr  ht  otti^ 
lawed]  For  the  procefs  is  fent  out  to  this  end,  that  either 
the  party  fliail  come  in  to  anfwer  and  to  be  juftified  by 
the  law ;  or  elfe  that  he  (hall  for  his  contumacy  be  de* 
prived  of  the  benefit  of  the  law.     Lamb.  52 1* 

Or  be  outlawed]  It  is  obfervable  that  the  power  of  the 
juftices  ftops  here,  and  goes  no  further;  fo  that  they 
cannot  make  out  a  capias  utlagatum,  but  the  outlawry  muft 
be  certified  into  the  king's  bench.     Lamb*  521.     2  H. 

H.  52. 

But  by  the  12  Co,  103.  they  that  have  power  to  awtfd 
procefs  of  outlawry,  have  alfo  a  power  to  award  a  offias 
utlagatum^  as  incident  to  their  authority  and  jurifdidlion. 

Hear  and  determine]  This  power  was  firft  given  to  them 
by  the  fiatute  of  the  18  Ed.  3.7?.  2.  c.  %.  and  afterwards 
confirmed  and  enlarged  by  divers  other  flatutes* 

Yet  this  claufe  doth  not  in  propriety  make  the  ju dices 
of  the  pes^ce  juflices  of  oyer  and  terminer,  becaufe  that  is 
a  diRind  commiffion  ;  and  therefore  a  ftatute  limiting  an 
ofFence  to  be  heard  and  determined  before  ju dices  of  oyer 
and  terminer,  gives  not  the  power  therein  to  juftices  of  the 
peace.     Hale*  s  PL  16^. 

And  thereupon  it  is  faid,  that  although  they  have  power 
to  bear  and  determine  felonie?,  yet  they  cannot  deliver  a 
perfon  fufpeAed  thereof  by  proclamation  (as  juRices  of 
gaol  delivery  may)  until  an  inquifition  taken ;  but  if  an 
inquifition  be  taken,  and  an  ignoramus  found,  they  may 
I  deliver  him  as  it  feemeth.     2  //•  //•  46,  47. 

Likewife,  although  commiffioners  of  oyer  and  terminer 
may  indid  and  try  at  the  fame  feiSons,  yet  it  hath  been 
ruled  otherwife  in  cafes  of  judices  of  the  peace,  unlefs  by 
confent :  but  certainly  condant  ufage  and  learned  opinion 
mud  give  that  expofition  upon  thofe  refolutions,  that  it 
muft  extend  only  to  popular  a£tions  or  indidments  for 
mifdemeanors,,  and  not  in  c^fes  of  felony*     2  H.  H.  48. 

By  fines^  ranfims^  amerciaments^  forfeitures^  and  oiher 
means — to  chaflife  and  funijh]  Hereby  the  juftices  arc  now 
armed  with  far  more  ample  authority  and  power,  than  the 
ancient  confervators  of  the  peace  were ;  for  they  had  no 
power  to  convene  the  offender  before  them,  nor  to  exa- 
mine, hear,  or  determine  the  catife,  nor  to  punifli,  except 
an  fonfie  few  cafes  as  mentioned  before*.    Dah%  u  6* 

But 
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But  the  juAices  may  not  award  any  cecompence  to  the 
puty  wronged,  oiherwife  than  by  purfuafion.      Dale.  c.  5. 

Neverthelers,  thcfe  wonJs  aie  infeited,  not  as  of  ntceffuf 
(Tor  the  puniQimeni  of  all  offenders  is  implied  in  ihe  woid 
dOirm'iu),  but  for  the  plainer  declaration  of  the  Junice% 
power,  and  for  the  more  alTurcd  teirifying  of  offenders. 
Lami,  49. 

If  a  cafe  nf  Ji^cuUj /hall  happm  to  arl/i}  That  IS,  a  diffi- 
culty in  point  of  idw.     Crom.  b. 

Then  lit  jujgmtnl  in  nnaife  bt  givtn']  But  yet  if  they  lift 
to  proceed  without  the  judge's  advice,  their  Jui^g'nent  is 
not  void;  but  it  Aandcih  good  av.A  efFedual,  until  it  be 
itveifed  by  a  fupcrior  court.     Lamb.  50. 

At  artaitt  daj%  trnJ plaiei']  Thai  is,  when  they  hold  their 
feffions,  which  they  aie  empowered  and  requited  to  do  by 
fcveral  ftatutes. 

Lajlfy,  vit  havt  ajjigncd  yau  ihc  efortfeld  A.  B.  kitp'r  ef 
tbt  rails]  This  is  in  purfuanc;  of  ihc  ftatuteof  the  37 //.  S. 
t.  I.  which  ena^ls,  that  the  lord  chancellur  fhall  by  com- 
miffion  aSgn  fuch  perfon  to  bc^'^/'fi  roiuhrum  as  the  king 
fhall  by  wiiting  under  his  hand  appoint. 

in.  Oaths  of  office  and  qualification  to  he  taken  hy 
jttfiices  of  the  peace. 

On  renewing  the  commiifion  of  the  peace  (which  ge-  oathcf  oi! 
nerally  happcneth  as  any  perfon  is  newly  brnught  into  ihe 
lame)  there  comerh  a  writ  oi  dcdimus  potifiatem  diicdled  uut 
of  chancery,  to  fome  ancient  juOice  (or  other)  to  take  the 
oitb  oF  him  which  is  newly  inferted,  which  is  urualiy  in 
a  fchedule  annexed;  and  to  certify  the  fame  into  that 
coort,  at  fuch  a  day  as  the  writ  commandeth,  U^ito 
which  oath  are  ufually  annexed  the  oaths  of  allegiance  and 
fuptcmacy.     Lamb.  53. 

The  form  of  which  oath  of  office  at  ^his  day  is  as  ful* 

if  tht  peace  in  the  ccanty  of 
tmijjioa  t)  you  dirtH^J,  pu 
to  the  rich,  after  yaiir  tun- 
he  laws  and  cuflomi  nf  tht 
And  ye  fhall  n«t  be  af  aim' 
u  :  And  that  ye  hald  ysar 
Its  thereof  made :  And  tht 
I  fhall  happen  ti>  he  made, 
before  ytu,  ye  fhall  caufe  to 
(or  tmbtJuUing}  and  truly 
fend 
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find  them  to  the  ksng*s  exchequer »  Te  JhaU  not  kt^  for  gi/i  or 
other  cQufe^  but  tueli  and  truly  ye  fifaU  do  your  office  of  ju/lito 
of  the  peace  in  that  behalf:  And  that  you  take  nothing  for  your 
office  of  juftice  of  the  peace  to  be  done^  but  of  the  king^  and  fees 
accu/iomed^  and  coft$  limited  by  Jf(2tute*  And  ye  JhaU  not  di* 
reSt^  ner  caufe  to  be  d'treffed^  any  warrant  (by you  to  be  made) 
to  the  parties^  but  ye  JhaU  direct  them  to  the  bailiff'  of  the  faUl 
county y  or  other  the  kings  officers  or  mirujieri^  or  other  in^ 
different  pirfom^  to  do  execution  thereof     So  help  you  God* 

This  oath  fcems  to  be  founded  on  the  (latuteof  the  13 
i?.  2.  c.  7.  which  ena£l$,  that  the  juftices  ihall  be  fwom 
duly  and  without  favour,  to  keep  and  put  in  exectitton  ad 
the  ilatutes  and  ordinances  touching  their  offices. 

And  fuch  as  have  once  taken  the  oaths  under  a  writ  of 
dedimus  potejlatem^  Ihall  not  be  obliged,  upon  the  ifluing  of 
a  new  commiffion,  to  fue  out  or  have  any  other  dtdimus  po" 
tejiatem  from  the  clerk  of  the  crown  ;  but  the  clerk  of  the 
peace,  or  his  deputy,  (hall  on  every  new  commiffion  being 
iflued,  prepare  a  parchment  roll,  with  the  oaths  annex^ 
to  and  ufually  taken  under  the  faid  writ  of  dedimfis pote/fatem 
ingrofTed  on  fuch  roll,  and  ^all  adminifter  without  fee  to 
fuch  jufiices  the  oaths  inftch  roll  fpeciiied  ;  which  juftice 
having  taken  the  faid  oaths,  (ball  fubfcribe  their  names  oq 
the  faid  parchment  ro!l ;  and  the  faid  roll  ihall  be  kept 
amongft  the  records  of  the  feifions,     1  G.  3.  r.  13-/!  2. 

But  by  the  7  G.  3.  c.  9.  Such  perfons  as  have  been  or 
ihall  be  appointed  juftices  by  any  commiflion  granted  by 
his  prefent  majefty,  and  have  taken  apd  fiibfcribed  or  (hall 
take  and  fubfcribe  the  oaths  mentioned  in  the  faid  a£t  df 
I  G.;^,  and  fuch  perfons  as  (hall  be  appointed  juftices 
by  any  commiflion  which  (ball  be  granted  after  his  ma^ 
jelly's  demife  by  any  of  his  fucceflors,  and  (hali  have, 
after  liTuing  the  firft  comn^iffion  whereby  fuch  perfons  (hall 
,    be  appointed  juflices  in  the  reign  of  any  fucceedmg  king, 
taken  and  fubfcribed  the  faid  oath?» — (hall  not  be  obliged, 
during  the  reign  of  his  prefent  majefty,  or  during  any 
future  reign  in  which  fuch  oaths  (hall  have  been  fo  taken 
and  fubfcribed  as  aforefaid,  to  take  and  fubfcribe  the  fanio 
oaths  by  reafon  of  fuch  perTons  being  again  appointed  jufii- 
ces by  any  fubfequent  commiflion  which  (hall  be  granted 
during  any  fuch  reign.    [That  is,  they  (hall  j)0t  be  obliged 
to  take  and  fubfcribe  the  faid  oaths  more  than  oQce  in  ono 
kiiii^'s  r^ign.] 
Oitii nf  ^ualifi-       %  the  18  G.  2«  c.  20*  No  petfdn  (hall* be  capable  of 
cation.  a^ing  as  a  juftice  of  the  peace,  who  (hall  not,  before  he 

ads,  at  the  feffions  of  the  county  where  he  intends  to  ad, 
!ake  and  fukfcribe  the  oath  following :  /  A.  B*  do/wear^ 

^   th^t 
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thai  I  trmif  tmd  boaa  fide  bavi  fiich  en  ifloti,  in  law  ar 
tpuij.  It  »nd  ftr  my  wum  uft  and  htnefitt  tenjifting  if  ■  ,— 
(fpecifying  tbe  nature  of  fuch  eltatc^  whether  mctTuage, 
land,  rent,  tithe,  office,  beociiee,  or  what  eire)  at  datb 
fnaiify  me  to  mO  at  ajufliit  tf  tbt  p*aa  for  tht  <auiity,  ri^iagt 
IT  ^vijitm  »f  «^-^—  Mttriing  U  tht  trui  inlinl  and  naaning  . 
»f  am  mil  of  parttamtnt  madt  in  tbt  litb  ytar  tf'tht  rii^n  ef 
bit  majijij  king  George  tht  fittad,  intit/idy  An  aH  to  amtnd 
and  rtndtr  mart  tfftSnai  an  a3  pfifftd  in  lit  fifth  ytar  of  hit 
ptftnt  majtftjt  rtign,  intitltdt  itn  oS  for  thifurthir  quali- 
fieatitn  of  juftieti  of  tbe  ptact ;  and  that  tbt  fatnt  (except 
where  it  confifis  of  an  office,  benefice,  or  ecclefuflical  pee* 
ferment,  which  it  Ihall  be  fufficient  to  afcertain  by  their 
known  and  urual  names]  11  lying  or  biing,  or  iffuing  out  of 
tandst  Unenunitt  ir  hirtdiiamtntiy  ieing  within  tht  parijh^ 
loumfliip^  ST  frtanBf  of^-  •  ■  tr  in  tht  ftvtral  parijhttf 
tewnfliipif  or  fricinifi  if  in  tbt  ttunty  of-^—-~  or 

in  ibtjevtral  auntiti  of^"—-  (as  the  cafe  may  be}. 

Which  oath  taken  and  fubfcribed,  (hall  be  kept  by  the 
cletk  of  the  peace  among  the  records  of  the  feffiont. 

And  the  clerk  of  the  peace  fhall,  on  demand,  forthwith 
deli*cr  ao  aueded  copy  to  any  perfon,  paying  2  s.  for  the 
lame  t  which  being  proved  (o  be  a  true  copy  of  fuch  oatb, 
fltall  be  admitied  in  evidence  00  any  ifiiie  in  an  a^ion 
biought  on  this  ad. 

And  if  any  peifon  fl»ll  iSt  as  junicc,  without  having  Ptaalt;, 
Dken  and  rubfcribed  the  fiid  oath,  or  without  being  qua- 
lified as  above,  he  (hall  for  every  offence  forfeit  lool. ; 
half  to  ihe  poor  of  the  parifli  in  which  he  molt  ufually  rs- 
fidct,  and  half  to  him  who  (hall  fuej  with  full  cofts.  The 
profccution  to  be  in  fix  months. 

And  in  fuch  a^ion,  the  proof  of  the  qualification  Ifaall 
lie  on  the  perfon  againll  whom  it  is  brought. 

And  if  the  defendant  intends  to  in&ft  on  any  lands  not 

contained  in  fuch  oath,  he  Oiall,  at  or  before  the  time  oE 

pleading,  deliver  to  the  ptaintilF  or  his  attorney  a  notice 

io  writing,  fpecifying  fuch  lands,  and  the  paiitb  and  county 

where  they  are  fituate   (ufficei  and  benefices  excepted, 

ifccruin  by  their  ufual  namesj: 

fuit  (hall  think  fit  thereon  not 

vith  leave  of  the  court  difcoo- 

of  Cofis  to  the  defendant  aa 

but  what  is  contained  in  the 
nittcd  as  an;  part  of  tbe  quali- 

ualtfication,  or  an/  part  there- 
♦  of. 
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of,  confifis  of  renU  it  (hall  be  fufficient  to  (jpeciff  in  fach 
oath  or  notice,  fo  much  of  the  lands,  out  of  which  fuch 
rent  is  ifluing,  as  (hall  be  of  fufficient  value  to  anfwer  fuch 
rent. 

And  if  the  plaintifF  or  informer  (ball  difconttmie  (other- 
wife  than  as  aforefaid}  or  be  non*fuit,  or  jtsdgment  be  given 
agaitiil  him^  he  (ball  pay  treble  cofts.  ^ 
Exception  of  par>       But  this  a(St  (hall  not  extend  to  any  city,  town,  or  li- 
ticttlar  pUccf.      berty,  having  juftices  of  their  own;  nor  to  any  peer,  lord 

of  the  privy  council,  judge,  attorney  or  folicitor  general,  or 
to  the  juftice?  <  f  the  great  fe(fions  for  Chejhire  and  IVales^ 
or  to  the  eldeft  fon  or  heir  apparent  of  a  peer,  or  of  any 
perfon  qualified  to  ferve  as  a  knight  of  a  (hire. 

Nor  to  the  officers  of  the  board  of  green  cloth,  or  prin- 
cipal (officers  of  the  navy,  or  the  two  under- fecretaries  ia 
each  of  the  offices  of  the  principal  fecretary  of  (tate,  or  the 
fecrctary  of  Chelfea  college,  in  their  fefpe<Slive  liberties; 
nor  to  the  heads  of  colleges  or  halls,  or  vice-chancellor  of 
either  of  the  univerfities,  or  to  the  mayor  of  Oxford  or 
CofT.bridge. 
Tbefc  oaths  need       And  by  I  G.  3.  c  13.  and  7  G.  3.  c.  9*    All   perfons 
not  be  taken       ^^ho  were  juftices  at  the  demife  of  his  late  majefly,  or  who 
3ealh**of  Ac       ^^^^  htza  or  (hall  be  appointed  juftices  by  any  commiffion 
kiog«  granted  or  to  be  granted  by  his  prefent  majefty  or  any  of 

his  fucceflbrs,  and  have  taken  and  fubfcribed,  or  (ball  after 
the  ifTuing  of  (he  firft  coiiimiffion,  whereby  they  (hall  be 
appointed  juRices,  have  taken  and  fubfcribed  the  oath  of 
office  before  the  clerk  of  the  peace  or  his  deputy  as  afore- 
faid, and  alfo  this  oath,  (hall  not  be  obliged  during  the  reign 
of  his  prefent  majefty,  or  during  any  future  reign  in  which 
fuch  oaths  (hall  have  been  fo  taken  and  fubfcribed,  to  take 
and  fubfcribe  the  fame  again.     And  generally  there  is  an 
indemnifying  claufe  in  Tome  ad  in  almoft  every  feffion  of 
parli<imenty  provided  they  qualify  as  aforefaid  according  to 
the  18  G.  2.  c.  20.  with.n  a  time  in  fuch  ad  limited. 
Oa*h«  of  allegi.       Alfo  he  (hall  within  fix  months  take  the  oaths  of  alle* 
ancfyfupremacyi  giancc,  fupremacy,  and  abjuration,  and  make  and  fubfcribe 
and  abjuration.  •  the  declaration  againft  tranfubflantiation,    in  one  of  the 

courts  at  fVeftminftery  or  at  the  general  or  quarter  feffions 
of  the  place  where  he  (hall  be  or  refide,  as  other  perfons 
qualifying  for  offices* 

IV.  Fees  to  J;e  taken  by  juftices  of  the  peace. 

In  the  oath  of  office  above-mentioned  are  thcfc  words  : 
MU  that  yqu  take  nothing  for  your  effici  of  jujiice  of  the  peaa 

to 
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i§  hi  i^Bi^  ha  $f  tbi  king^  and  fas  a£cufi$miij  and  t$fts  £- 
nattihyJ^atuUm 

And  by  ftatote  their  fees  in  many  cafes  are  limited  and 
afeertained;  aa  is  noted  under  their  refpe^live  titles  where 
they  fall  in  throughout  this  hpok. 

And  for  the  reft,  it  is  provided  generally  by  the  ftatute  of 
the  26  G.  2.  r.  14.  That  the  juftices  at  Jmdfummtr  fef* 
fions  I7S3«  (hall  fettle  a  table  of  their  clerks  fees ;  which 
being  approved  by  the  juftices  at  the  next  fucceeding  fef« 
lions,  with  fuch  alterations  as  the  juftices  there  (hall  think 
proper,  (hall  be  laid  before  the  judges  at  the  next  afBzes, 
who  (hall  confirm  the  fame,  with  fuch  alterations,  addi* 
tions,  or  abatements,  as  to  them  (hall  appear  juft  and  rea* 
fooable ;  And  the  feffions  from  time  to  time  may  make  any 
other  table  of  fees,  and  after  the  fame  (hall  have  been  ap- 
proved  by  the  next  fucceeding  feffions,  (hall  lay  the  fame 
before  the  judges  at  the  next  affixes,  who  may  ratify  the 
fame  in  like  manner :  and  no  table  of  fees  (hail  be  valid^ 
until  confirmed  by  the  judges.    /.  i. 

And  if  after  three  months  from  the  time  that  fuch  table 
(hall  be  confirmed,  any  juftice's  clerk  (hall  demand  or  take 
any  other  or  greater  fee  than  (hail  have  been  fo  confirmed, 
he  (hall  forfeit  20 1.  to  him  who  (ball  fue  in  three  months* 
/.  2.  4. 

And  the  faid  table  of  fees  (hall  be  depofited  with  the  clerk 
of  the  peace,  who  (hall  caufe  true  copies  thereof  to  be  kept 
conftantly  in  a  confpicuous  part  of  the  room  where  the  fef- 
fions are  held,  on  pain  of  10  !•    /  3. 

And  by  the  27  (?•  2.  c.  16.  In  Middliftx^  the  like  table 
(hall  be  confirmed,  by  the  two  lords  chief  juftices,  and  the 
lord  chief  baron,  or  any  two  of  them.    /.  4. 

V.  Sme  general  direSlions  relating  to  juftices  of  the 
peace^  not  falling  under  any  particular  title  of  this 
book. 

Regularly,  juftices  of  the  peace  ought  not  to  execute  Juftice  beisg  a 
their  office^  in  their  own  cafe  ^  but  caufe  the  ofFenders  to  P*^* 
be  convened  or  carried  before  fome  other  juftice,  or  defire 
the  aid  of  fome  other  juftice  being  prefent.    Dalt.  c*  173, 

By  Hcb  Ch,J,A4.  10  ff^.  The  mayor  of  Hereford  was 
laid  by  the  heels,  i<M  fitting  in  judgment  in  a  C4ufe  where 
he  himfelf  was  Jeflbr  of  the  plaintiff  in  ejeAment,  though 
he  by  the  charter  was  fole  judge  of  the  court,   i  Saik.  396. 

H.  3  Am    The  cafe  o^  Foxham  tithing  in  the  county  of 

lydts^    A  juftice  of  the  peace  was  furveyor  of  the  high- 

3  ways. 
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ways,  and  a  matter  which  concerned  bis  office  coming  in 
queftion  at  the  feffions,  be  joined  in  making  the  order,  and 
his  name  was  put  in  the  caption.  By  Holt  Ch.  J.  It 
ought  not  to  be;  as  if  an  adion  be  brought  by  my  lord 
chief  juftice  Tmwr  in  the  court  of  common  pleas,  it  muft 
be  before  Edward  NmU%  knight,  and  his  afibciates,  and  not 
before  Thomas  Travor^  (it*  And  it  was  quaihcd»  %  Salk. 
607. 

M.  lb  G.  2.  Gnat  Chart  and  Kenntngton.  An  order  of 
removal  of  a  poor  perfon  from  Great  Chart  to  Renmngtau 
was  qua(hed,  becaufc  one  of  the  juftices  who  made  the  or- 
der was  an  inhabitant  of  Gnat  Chart  at  the  time,  and 
charged  to  the  poor  rate  there.  And  by  the  court,  no  rule 
of  law  or  reafon  is  more  eftablifhed,  than  that  a  judge 
ought  to  (land  difinterefted.  Burr.  Settl.  Caf.  194.. 
toffee  Iclngff-  Yet  in  fome  cafes,  if  the  juftice  ihall  a£l  in  his  own 
u^h%t^^  caufe,  it  feemeth  to  be  juftifiabic;  as  when  a  juftice  (hall 

be  aflauited,  or  (in  the  doing  his  office  efpecialiy)  fliall  be 
abufed  to  his  face,  and  no  othef  juftice  prefrnt  with  him  ; 
then  it  feems  he  may  commit  fuch  offender  until  he  (hall 
find  fureties  for  the  peace  or  good  behaviour,  as  the  cafe 
'  ihati  require :  But  if  any  other  juftice  be  prefent,  it  were 
fitting  to  deiire  bis  aid.     Dalt.  r.  173.  S/r.  420,  421. 

Jnftice  akboogh       ^"^  ^1  ^^^  >^  ^-  2'  ^*  i^*  (which  feems  to  have  been 

mti^mzy iCt'xn  made  in  confequence  of  the  determination  in  the  cafe  of 

ftveri)  parochi.  Gnat  Chart  and  Kennington  aforcfaid)  the  juftices  may  do 

*^     ^         all  things  appertaining  to  their  office,  fo  far  as  the  fame  re* 

lates  to  the  laws  for  the  relief,  maintenance,  and  fettlement 

of  the  poor;  for  pafling  and  punilhing  vagrants;  for  repair 

of  the  hig.hways ;  or  to  any  other  laws  concerning  parochial 

taxes,  levies,  or  rates ;  notwithflanding  that  they  are  rated, 

or  chargeable  with  the  rates  within  any  place  afFeded  by 

Bat  not  in  ap-  ^"^^  ^^^*^  ^^^*     Provided  that  this  (hall  not  empower  any 

pcalt,  juftice  for  any  county  at  large,  to  ^Q.  in  the  determination 

of  any  appeal  to  the  quarter-fcifions  of  fuch  county,  from 
any  order,  matter,  or  thing,  relating  to  any  fuch  pari(b, 
townfliip,  or  place,  where  fuch  juftice  is  fo  charged  or 
chargeable. 

And  in  the  cafe  of  K.  v.  Yarpole^  M.  31  G.  3.  it  was 
determined,  that  on  an  appeal  to  the  fe(rion8  againft  an 
order  of  removal,  thofe  juftices  who  are  rated  to  the  relief 
of  the  poor  in  either  of  the  contending  pari(hes,  have  not 
a  right  to  vote.  Dumf.  and  Eafl^  4  A^.  71. 
ODfiht  not  to  aa  ^  "^  ^  ^'  *^  unjuft  in  many  cafes  for  the  magiftrate  to  ^€i 
inhiso^ncauie.  in  his  awn  cauie,  fo  it  is  alfo  imprudent :  To  which  pur* 

pofe  the  advice  of  L.  Cokt  is  applicable,  who  upon  the  oc- 
cafion  of  mentioning  a  ceitain  judgCj  who  made  a  fettle- 
ment 
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menl  of  his  ettate  which  was  void  in  law,  and  brought  an 
adioa  io  h:$  own  name,  which  all  the  other  judges^  of  his 
own  fliewing  in  the  count,  were  ()f  opinion  did  not  lie, 
niakes  this  obfervation :  That  It  is  notfafe  for  any  man  (be 
he  never  fo  learned)  to  be  of  counfel  with  himfelf  in  his 
own  caufe,  but  to  take  advice  of  ether  great  and  learned 
men  ;  and  the  reafon  he  gives  iS|  for  that  men  are  gene- 
rally more  footifli  in  their  own  concerns,  than  in  thofe  of 
other  people,     i  In/l.  377. 

If  a  juftice  exceed  bis  authority,  in  granting  a  warrant,  Aa!of  wStbaat 
yet  the  officer  muft  execute  it,  and  .as  indemnified  for  ib  anthoti^, 
doing;  but  if  it  be  a  cafe  wherein  he  hath  no  jurifdidion, 
or  in  a  matter  whereof  he  hath  no  cognizance,  the  officer 
ooght  not  to  execute  fuch  warrant ;  To  that  the  officer  is 
bound  to  take  notice  of  the  authority  and  jurifdi6tion  of 
the  juilice.     Crcm  Car.  394..     ID  C0.  76* 

Thus  if  a  juftice  fend  a  warrant  to  a  conftable  to  take  up 
one  for  flander,  or  the  like,  the  juftice  h^ch  nojurifdidion 
in  fuch  cafes,  and  the  conftable  ought  to  refufe  the  execu- 
tion of  it.    ff^Mii.  t.  I.  €.  7« 

But  by  the  24  (r.  a.  c*  44,  If  the  officer  in  fix  days  after 
demand  ihall  grant  to  the  party  complaining  the  perafa!  and 
copy  of  the  warrant,  he  (ball  not  be  liable  to  any  adion, 
but  the  juftice  only. 

Where  an  zSt  of  parliament  gives  power  to  two  juftices  Where  two  Jei^ 
finally  to  hear  and  determine  any  offence,  or  when  they  tketwerc^uiwd 
are  to  do  any  other  judicial  aft,  as  making  an  order  of  ^»|  ta^\bV 
baftardy  f «},  adjudging  the  fettlement  of  a  pauper  [^],  oo|ht  to  be  togt- 
appointing  overfeers  of  the  poor  [^ J,  allowing  the  inden-  ^*'* 
tures  of  a  parifli  apprentice  [^],  and  fuch  like«  it  is  nc* 
cefiary  thai  they  flioiild  be  both  together  to  hear  the  evi» 
deocf,  and  to  confult  together. 

T.  a  G.  Pmuras  and  Rumbald.    There  was  an  order  of  whether  thex 
two  juftices  for  the  removal  of  a  poor  ocrfon   from    the  'J'T  '«P*'^**« 
parifli  of  Pamras  to  Rumbald.     Within  three  days,  the  cee^dinp"'"^ 
juftices  reciting  ihiit  they  were  furprifed,  fuperfeded  it;  and 
cummanded  the  church- wardens  to  return  the  former  order 
to  be  cancelled.    It  was  infift'-d,  thu  the  ju(lices could  not 
ifluc  fuch  zfupgrfedeas.     But  by  the  court,  T\\t  fupirftdios 
iJwel!  fcnt  by  the  juftices,  and  to  prevent  the  charge  of  an 
appeal.     And  the  laft  order  was  confirmed.     Str,  6. 

in  the  cafe  of  the  mayor  and  corporation  of  Tork  againft  Cannot  deter* 
^v[  Uoml  Pilkinpton^  May  i±y  1 742,  The  plaintiffs  ciaioi-  mme  in  caret  of 

property. 
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ed  the  fole  right  of  fifliing  in  the  river  Oufij  and  the  de« 
fcndant  claimed  a  right  likewife ;  and  a  bill  and  crofs  bill 
were  brotight  in  chancery  to  eftabliih  their  feyerai  rights* 
Whilft  thefe  fuits  were  depending,  the  plaintiffs  caufed  the 
mgcnts  of  the  defendant  to  be  indided  at  Terk  feflions  for  a 
breach  of  the  peace  in  fiihing  in  their  liberty.     A  motion 
was  made  in  behalf  of  the  defendant,  to  ftop  the  profecu- 
tion.     By  the  lord  'chancellor  Hardwicii:  This  court  hath 
not  originally  and  ftridly  any  rcftraining .  power  over  cri- 
minal profecutions ;  but,  in  this  cafe,  if  the  defendant  had 
applied  to  the  attorney*general  he  would  ba?e  granted  a 
mii  profiquu    If  an  a£lioh  of  trefpafs  had  been  brought 
this  court  would  have  flopped  them.    But,  tho*  I  cannot 
grant  an  injun£lion,  yet  as  the  parties  have  fubmitted  their 
fight  to  this  court,  I  can  make  an  order  to  reftrain  the 
parlies  from  proceeding  at  the  fcfiioiu,  till  the  hearing  of 
the  caufe  in  this  court,  and  till  further  order.    Which  or* 
der  was  made  accordingly.     2  AtL  302. 
9oti9MBdtnn       In  fummary  convictions  the  party  ought  to  be  heard, 
*^^H>te  (">*  and  for  that  purpofe  ought  to  be  fummoned  in  fad ;  and 
^''^  if  the  juftice  proceed  agaihft  a  perfon  without  fummoning 

him,  it  would  be  a  mifdemeanor  in  him,  for  which  an  in« 
formation  would  lie.  1  Salk.  i8i.  L.  Raym.  1407*  Sir* 
678. 

But  before  an  information  is  granted,  the  court  will 
firft  requires  that  the  convidion  be  removed  before  them. 
Sir.  915. 

E.  II  G.  2.  JT.  and  Harwoi.  The  defendant  being  a 
juftice  of  the  peace,  was  convided  on  an  information,  for 
a  convifiion  by  him  made  of  an  alehoufe- keeper,  who  was 
never  fummoned  or  heard.     It  was  moved,  as  of  courfe,  to 
difpenfe  with  his  appearance.     This  was  oppofed,  unlets 
there  was  foroe  reafon  given,  or  affidavit  made.    And  upon 
debate  the  court  refolved,  it  was  not  of  courfe;  and  the  de- 
fendant afterwards  appeared  in  perfon.    5/r.  io88. 
Hefefiic  to  pio>      ^*  9  G.  K.  againft  Todd  and  others.    By  the  6  G.  r.  ar • 
jmt^  in  a  ctoie  the  juftices  of  the  peace  have  a  jurifdiAion  given  them  in 
<tpendi0|befcfe  f^„jg  ^^f^g  ^^  receive  an  information,  and  make  their  de- 
termination, upon  a  feizure  of  brandy.    Upon  information 
exhibited  by  the  officer  of  the  cuftoms,  the  Ud  appeared 
not  to  warrant  the  feizure  %  but  the  juftice,  in  favour  of 
the  officer,  refufed  to  difmifs  the  information,  fo  as  the 
owners  might  have  their  brandy  again.     And  now  a  mitn* 
damns  was  moved  for,  to  compel  him  to  determine  the 
matter ;  which  was  granted  accordingly.     Str.  530* 

//.  7  G.  K.  againft  Niwton  and  others.     By  the  I  6. 
*«»  13.  /  !!•  it  is  enaded,  that  two  juftices  may^  fummon 

any 
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any  peifon  to  take  the  oaths  before  them ;  and  if  thejr  do 
not  appear,  then  on  oath  of  ferving  fuch  fummons,  the 
juftices  are  to  certify  the  fame  to  the  quarter  feffions,  where 
if  the  party  fo  fummoned  doth  not  appear  to  take  the  oathSt 
he  (hall  ftand  conviAed  of  recufancy*  The  defendants 
were  juftices  of  the  peace,  and  ifliied  their  fummons  ac« 
cordingly ;  but  coming  afterwards  to  underftand,  that  the 
party  was  a  gentleman  of  fafhion,  and  not  fufpeded  to  be 
againft  the  government;  left  a  tranfadion  of  this  nature 
muld  be  an  imputation  upon  him,  they  refufed  to  give  the 
profecutor  bis  oath  of  the  fervice  of  fuch  fummons,  that  the 
matter  might  go  no  further.  And  now  upon  motion 
againft  them  for  an  information^  the  court  declared,  thai  the 
jofiiccs  had  no  difcretionary  power  to  refufe  to  pul  the  zGt 
in  execution*  and  therefore  granted  an  information  againft 
them.     Sin  413. 

Where  a  fpecial  authority  is  given  to  juftices  out  of  fef-  Amhoiityti^ 
fions,  it  ought  to  appear  in  their  orders,  that  that  authority  5J*[j2r  ertmT 
wu  exaAly  purfued.     2  Sali,  475. 

In  all  cafes  where  juftices  may  hear  and  determine  out  to  make  a  le* 
of  feffions  {viz.   on  their  own  view,  or  confeffion,  or  cora  of  tbcSr 
oath  of  witnefles)  the  juftices  ought  to  make  a  record  in  ^'•••^"•^ 
writing  under  their  hands  of  all  the  matters  and  proofs  i 
which  record  notwithftanding  in  many  cafes  they  may  keep 
by  them.     Dali.  c.  115. 

And  if  upon  fuch  conviSion,  the  offender  is  to  be  fined  To  cHreaciaeu 
to  the  king,  then  the  juftices  are  to  eftreat  fuch  fine,  and 
to  fend  the  eftreat  into  the  exchequer,  whereby  the  barons 
of  the  exchequer  may  caufe  the  faid  fine  or  forfeiture  to 
be  levied  for  the  king's  u(e«  iV. 

L*  H^  fays  (contrary  to  the  opinion  of  L.  die)  that  Whether  a  jv^ 
the  juftices  out  of  fefBons  may  iflue  their  warrant  for  ap-  ticemafhrt,ej« 

V      ..  r  •  t      r        '  •  !_•       ^i_  warrant  for  ol- 

prehendmg  perfons  charged  of  crimes  withm  the  cog-  fearet  cognifa- 
flizance  of  the  feffions,  and  bind  them  over  to  appear  at  the  bie  only  ia  «1m 
feffions,  akhough  the  offender  be  not  yet  indicted,     i  i/.  ^^^^'^ 
//.579. 

But  in  another  place  he  fays,  this  feemeth  doubtful ;  and 
that  one  thing  which  feemeth  to  make  againft  it  is,  that  in 
moft  cafes  of  this  nature,  though  the  party  were  indi£led, 
or  an  Information  preferred,  yet  a  capias  was  not  the  firft 
procefi,  but  a  venire  facias^  and  dijlringai.     2  H*  H.  ti^. 

And  Mr.  Hawkins  on  this  point  faith  thus :  It  feems  that 
anciently  no  one  juftice  could  legally  make  out  a  warrant 
for anoifence  againft  a  penal  ftatute,  or  other  mifdemeanor, 
cognizable  only  by  a  feffions  of  two  or  more  juftices ;  for 
that  one  fingle  juftice  hath  no  jurifdiAion  of  fuch  offence, 
and  regularly  thofe  only  who  have  jurifdi£lion  over  a  caufe 

can 
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can  award  procefs  concerning  it ;  yet  the  long,  con^ztit^ 
univerfal,  and  uncontrolled  pradice  of  juftices  ot  the  peace, 
leems  to  have  altered  the  law  In  this  particular,  and  to 
have  given  them  an  authority  in  relation  to  fuch  arrefts, 
not  now  to  be  difputed.     2  Haw.  84» 

However^  as  the  authority  of  juftices  of  the  peace  is  by 

the  ftatute  ]aw»  and  no  ftatute  hath  exprefly  given  to  them 

fuch  power  (unlefs  in  fpecial  cafes  ;  which  operate  agatnft, 

rather  than  eftablifli,  a  general  power) ;  it  feen^eth  beft  in 

ordinary  cafes*  and  more  coofonant  to  the  praAjce  of  the 

fuperior  courts,  to  ifliie  a  fummons  againft  the  ofiender, 

and  not  a  warrant,  in  the  fiift  inftance ;  unlef^  in  cafes  of 

felony,  or  where  the  offender  in  other  refpeQs  is  to  fuffer 

corporal  punifhment. 

li«t  to  truft  to       Forafmuch  as  moft  of  the  bufinefs  of  a  juftice  of  the 

■bftaai  and  '    peace  confideth  in  the  execution  of  divers  ftatutes,  which 

okiigneii^.       cannot  be  fufficiently  abridged,  but  that  they  will  come 

ihort  of  the  fubftance  and  body  thereof,  therefore  it  (hall 
be  fafeft  for  the  juftices  to  have  an  eye  tp-the  ftatutes  at 
large,  and  thereby  to  take  their  further  and  better  direc- 
tions for  their  whole  proceedings:  For  (as  L.  C^i/ ob* 
ferveth)  abridgments  are  of  good  and  neceifary  ufe  to  ferve 
as  tables,  but  not  to  ground  any  opinion,  much  Icfs  to  pro« 
ceed judicially  upon  them.  Dali.c,  173. 
Kot  to  truft  to  In  like  manner,  it  is  not  fafe  for  them  to  truft  alto- 
£b«r  *"**  "***  gether  to  the  care  and  judg9ient  of  their  clerks,  in  drawing 

warrants  and  other  inftrumcnts;  much  lefs,  to  the  (kili 
of  pari(h  officers  in  making  copies  of  orders,  and  the  like : 
But  rather  it  is  advifable  to  have  good  printed  forms  $  and 
inftead  of  copies  to  be  taken  upon  occafion,  to  make  out 
duplicates. 

yi.  Their  indemnify  and  proteSiem  by  the  law  in  the 
right  execution  cf  their  office  \  and  their  punijbment 
for  the  omiffion  of  it. 

A  joflice  it  not       A  jullice  of  the  peace  is  ftrongly  prote^ed  by  the  law, 

to  be  flandered  in  the  juft  execution  of  bis  office. 

or  tbiifed.j  Thus,  in  the  firft  pjace,  he  is  not  to  be  flandered.  or 

abufed ;  as  appears  by  the  following  report:  M,  11  G. 
J/ion  and  Blagravi.  The  plaintiff  declared,  that  be  was 
a  jufticeof  the  peace;  and  that,  upon  ticolkquium  of  him 
and  the  execution  of  his  office,  the  defendant  faid,  T§u 
are  a  rafcaU  a  villain^  and  a  liar.  After  vecdiS  for  the 
plaintiff  it  was  moved  in  arreft  of  judgment,  that  thefe 
words  are  not  aiiiwMt.    It  was  urged,  for  the  plaintiff; 

^  There 


3ltt8(eejei  of  t|)e  ptapt.  ^t 

There  is  a  great  difFereoce  between  magiftrates  and  com* 
moa  tradefflieo :  Words  of  the  latter  muft  aficA  them  in 
their  particular  way  of  dealing ;  but  any  thing  that  tends 
(0  impeach  the  emit  of  the  former  is  adionable :  And 
althoi^h  an  inSGmmt  might  not  lie  for  thefe  words,  at 
perhaps  not  tending  to  a  breach  of  the  peace,  yet  never- 
thelefs  they  are  a&i^nabli ;  for  in  many  cafes  words  are 
adiooable  which  are  not  indiAable.  After  confideration, 
PrM  Ch»  J.  delivered  the  opinion  of  the  court,  that 
though  rafuU  and  villain  were  uncertain,  yet  being  joined 
with  /ftfr,  and  fpokeo  of  a  juftice  of  the  peace,  they  did 
import  a  charge  of  aAing  corruptly  and  partially,  and 
therefore  there  ought  to  be  judgment  for  the  plaintiC 
j/r.  617.    L.  J&Ty/fft  1396. 

Afterwards,  71  15  G.  a.  Ketit  and  Pjsrsri.  Thefe  words 
fpoken  of  a  juftice  of  the  peace  in  the  execution  of  hts 
office,  and  relating  thereto,  were  held  afiionable,  viz* 
Mr,  Kent  is  a  rogui ;  according  to  the  aforefaid  cafe  of 
Jft9n  and  Blagravi.     Str.  1  x68. 

E.yG,  K.  and  RivtL  The  defendant  was  indiffii^  for 
laying  of  Edward  Lawrinci  a  juflice  of  the  peace,  in  the 
execution  of  his  office,  Ytu  an  a  rogtu  and  a  liar.  It  was 
moved,  after  verdid  for  the  king,  in  arreft  of  judgment, 
that  though  the  juftice  might  have  committed  him  for  the 
cootempt,  yet  the  words  are  not  indi6fahU^  fince  it  is 
not  to  be  prefumed  they  would  provoke  the  juftice  to  a 
breach  of  the  peace,  which  is  the  reafon  why  indi£tments 
have  been  held  to  lie  for  words.  Bat  by  the  court,  The 
allowing  he  might  be  committed,  (hews  they  were  indi£l- 
able,  ft  is  true,  the  juftice  may  make  himfelf  judge  and 
puoifli  him  immediately ;  but  ftill,  if  he  thinks  proper  to 
proceed  lefs  fummarily  by  way  of  indidment,  he  may. 
The  true  diftin£tion  is,  that  where  the  words  are  fpoken 
in  the  prefence  of  the  juftice,  there  he  may  commit ; 
but  where  it  is  behind  his  back,  the  party  can  be  only  in* 
dided  for  a  breach  of  the  peace.  Judgment  for  the  king. 
Sir.  420.  » 

7*.  14.  G.  2.  f  .  and  Pocock.  An  information  was  moved 
for  againft  the  defendant,  on  account  of  words  fpoken  of 
Mr.  Ktnt  a  juftice  of  the  peace.  And  the  afiidavit  ftatcd, 
that  in  a  converfation  about  a  warrant  granted  by  Mr, 
^ntj  the  defendant  aflced,  if  Mr.  Kent  was  a  fworn  juftice  % 
and  being  anfwered,  to  be  fure  he  was,  elfe  he  would  not 
ad^  tbe  defendant  replied.  If  he  is  a  Jworn  ju/lia  hi  is  a 
^^Sifit  and  afonjworn  rogue.  To  this  it  was  objeded,  that 
the  words  were  not  fpoken  to  him  in  the  execution  of  his 
ifSccj  but  only  in  relation  tq  what  he  had  formerly  done: 

And 


3  a  3ltt0^cei$  of  tt^t  ptdtti 

And  by  the  court.  There  ought  to  be  no  information  ;  it 
is  not  the  fame  infult  and  contempt,  as  ifTpoken  to  him  in 
the  execution  of  his  office,  which  would  make  it  a  matter 
indidable.     fi/r,  iiS7< 

Neverthelefsy  according  to  the  diftindion  in  the  afbre- 
faid  cafe  of  j/flon  and  Blagravi^  although  an  in/armatiw  or 
indi&ment  might  not  lie,  yet  it  doth  not  follow  but  that 
the  words  were  ailionabU ;  and  fo  it  feemeth  to  have  been 
held  in  the  cafe  laft  but  one  abovementioned,  of  Kifii  and 
Pacociy  which  feemeth  to  have  been  no  other  than  an  a^hn 
brought  for  this  very  fame  oflFence,  after  it  had  been  deter- 
mined that  an  in/ormathn  would  not  lie. 
u  net  ptmift*-      ^^  the  next  place ;  he  is  not  punifliable  at  thefuit  of  the 
Uetor  »merecr«  party,  but  Only  at  the  fuit  of  the  king,  for  what  he  doth 
foriojadgincoc  as  judge,  in  matters  which  he  hath  )>ower  by  law  to  hear 

and  determine  without  the  concurrence  of  any  other }  for 
regularly  no  man  is  liable  to  an  adion  for  what  he  doth  as 
judge:  But  in  cafes  wherein  he  proceeds  minifterially,  ra- 
ther than  judicially,  if  he  ads  corruptly,  he  is  liable  to  an 
adion  at  the  fuit  of  the  party,  as  well  as  to  an  information 
at  the  fuit  of  the  king.     2  Haw,  85. 

And  more  explicitly,  in  the  cafe  of  the  K.  v.  Tpkng  and 
P///X,  efquires,  juftices  of  the  peace  for  ff^tbjhlrg^  £•  31 
C  2.  which  was  upon  an  information  moved  for  againft 
the  juftices,  for  arbitrarily  and  unreafunably  refufing  to 
grant  an  alehoufe  licence ;  L.  Mansfield  Ch»  J.  declared, 
that  the  court  of  king's  bench  hath  no  power  or  claim  to 
review  the  reafons  of  juftices  of  the  peace,  upon  which 
they  form  their  judgments  in  granting  licences  by  way  of 
appeal  from  their  judgments,  or  over^ruling  the  difcretion 
in  that  behalf  intrufted  to  them.  But  if  it  clearly  appears, 
that  the  juftices  have  been  partially,  malicioufly,  or  cor- 
ruptly influenced  in  the  exercife  of  this  difcretion,  and  have 
(confequently)  abufed  the  truft  repofed  in  them,  they  are 
liable  to  profecution,  by^  indidtment,  or  information  $  or 
even,  polfibly,  by  action,  if  the  malice  be  very  grofs  and 
injurious.  If  their  judgment  is  wrong,  yet  their  heart 
and  intention  pure,  God  forbid  that  they  (hould  be 
puniflied.  And  he  declared  that  he  (hould  always  lean 
towards  favouring  them  ;  unlefs  partiality,  corruption,  or 
malice  (hall  clearly  appear.  Mr.  J.  Dentfon  alfo  exprefsly 
allowed  the  diCcretionary  power  of  the  juftices  in  granting 
licences,  without  appeal  from  their  judgments,  or  having 
their  juft  and  honeft  reafons  reviewed  by  any  body.  But 
yet,  an  improper  and  unjuft  exercife  of  their  difcretion, 
he  faid,  ought  to  be  under  control.  But  it  muft  be  a 
dear  and  apparent  partiality  or  wilful  mift)ehaviour,  to 

induce 
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inJace  the  court  to  (trant  an  information :  Nut  a  mere 
error  in  judgment.  Mr.  J.  Fr/icr  coiicirTCil  in  ihc  fime 
general  principlts.  And  Mr.  J.  lyumsl  was  aifo  very  cx- 
pjicil,  that  the  Cole  difcrction  of  urantiag  licences  is  in 
ibe  jufticet  of  the  divifion.  Wh.ch  being  fo,  the  rule  it 
invariable,  that  thii  court  will  never  interpofc  to  punifh  a 
juftice  of  the  peace  for  a  mere  etior  in  judgment.  Thtre- 
fore,  even  fuppofing  the  juftices  in  the  prelent  cafe  lo  have 
Iwen  miftakcn  from  beginning  to  end  ;  yet  there  is  no 
ground,  from  any  of  the  affiJavics,  to  infer  any  panialiiv, 
malice,  or  corruption.  And  the  courr,  being  unanioioufly 
of  opinion,  that  the  juftices  had  aftcii  iii  (iiis  atTuir  with 
candour  and  impartiality,  difthar^cd  the  rule  to  fhcyv 
emfc,  with  cofls.      6«rf.  Mar-.if.  556. 

And  in  the  cafe  of  the  K,  and  Cox,  E.  32  G.  2.  On 
fhewing  caufe  why  an  infortnati'm  fliould  not  be  granted 
agiinfl  thcdeFcndant,  being  a  juflice  of  the  peace,  for  re- 
fuAng  lo  receive  an  information  sg«inft  a  baicer  for  exer- 
ciling  hii  trade  on  a  Sundaj ;  the  court  declared,  that  they 
Would  never  grant  an  information  againfl  a  juflice  for  a 
mere  error  in  judgment :  But  in  this  caf^  they  were  of  opi- 
nion (hat  the  juflice  had  aded  right  in  refufing  \  and  ihey 
ordered  the  lulc  10  be  difcbarged,  with  cofls .  Burr. 
MoMif.  785. 

And  finally,  in  the  cafe  of  the  K.  v.  Palmer  and  Balne, 
cfquirei,  and  otheri,  £,  i  G.  3.  Upon  fhcwiog  caufe 
why  an  iiiformation  (hould  not  be  granted  againft  two 
juflices  of  the  peace  and  others,  for  a  mifdemeanor,  re- 
lating to  the  coDviSion  of  a  poacher,  and  the  circum- 
ilances  attending  it;  the  court  thought  proper,  on  con-^ 
^deration  of  the  affidavits,  to  difcharge  the  rule,  f\  to  all 
tbe  defendants  ;  with  cofli  to  be  paid  to  thejuflices,  but 
without  cofls  as  to  the  others.  And  they  were,  upon  this 
occaficn,  mofl  explicit  in  their  declaration,  t^iat  even 
where  a  juflice  ads  illegally  (which  however  was  not  the 
prefeni  cife),  yet  if  he  has  a^ed  honetlly  and  candidly, 
without  opprcffion,  malice,  revenge,  or  any  bdd  view  or 
ill  inieDtion  whatfoever,  the  court  will  never  punifli  him 
ta  infarmation;  but  Je^ve 
irdinary  legal  lemedy  or 
s  or  by  indiclmeni.     Uur. 

and  another,  Caf.  Dumf. 
'.  Wherever  iiiajiHraies 
ake  the  latv,  no  inlorma- 
n.  But,  if  (hey  ac)  icn* 
I  Iball  be  granted,  as  in  the 
cafe 
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ttfc  of  IT.  V.  Holland  zTii  another,  27  G.  3.  Caf.J^urnf.  bf 
Eafl^  I  f^  692 ;  and  K^  t.  Filewe^d  and  another,  ^.  26 
G.  3.  for  granting  an  ale  licence,  previoufly  refufed  hy 
other  jttftices,  upon  good  grounds,  informations  were 
granted* 

And  the  jufttce  ihall  not  be  liable  to  be  punifhed  both 
ways,  that  is,  both  criminally  and  civilly  ;  but  before  the 
eourt  will  grant  an  information^  they  will  require  the  party 
to  relinquifli  his  civil  adion,  if  any  fuch  is  commenced. 
And  even  in  the  cafe  of  an  indi£lment,  and  though  the 
indidment  is  adually  found,  yet  the  attorney-general  (on 
^  application  made  to  him)  will  grant  a  noli  profequi  upon 

fuch  indiAment,  if  it  appear  to  him  that  the  profecutor  ia 
determined  to  carry  on  a  civil  adlion  at  the  fame  time. 
Bur.  Mansf.  719.  K.  and  Fielding.     H.  32  G.  2. 

In  the  next  place,  by  the  7  J.  c.  5.  it  is  enabled,  that 
tf  any  adiion  (hall  be  brought  againft  a  juftice  for  any  thing 
done  by  virtue  of  his  office,  he  may  plead  the  genera!  ifiiie» 
ifnd  give  the  fpecial  matter  in  evidence  i  and  if  he  recovers, 
be  ihall  have  double  cods.  ^ 

And  by  the  21  J.  c,  12,  fuch  aAion  Ihaii  not  be  laid, 
but  in  the  county  where  the  faft  was  committed. 
Wo  ftaion  to  be  And  moreover,  by  the  24  G.  2.  r.  44.  it  is  enabled,  that 
^^nf^L'irii.^  ^^  writ  fliali  be  fued  out  asainft,  or  copy  of  any  procefs  at 
jiiticehath  been  the  fuic  of  a  fubje<^  fliali  be  lerved  on  any  juliice,  for  any 
l^a«  thing  done  by  him  in  the  execution  of  his  office;  untij 

notice  in  writing  Oiall  have  been  given  to  him,  or  left  at  hit 
ufual  place  of  abode,  by  the  attorney  for  the  party,  one 
month  before  the  fuing  out^  f^r  ferving  the  fame  ;  contain- 
ing the  caufe  of  adion,  and  indorfed  with  his  name  and 
place  of  abode;  for  vi^hich  he  (hall  be  in  titled  to  a  fee  of 
20s.  and  no  more.    /  1. 

And  unlefs  it  is  prov^'d  upon  the  trial,  that  fuch  notice 
was  given,  the  juftice  (hall  have  a  verdid  and  cofls.   /  3. 
Juftice  may  tea-       And  the  juftice  may  at  anytime,  within  one  month 

,    after  fuch  notice,  tender  amends  to  the  pmy  complaimng, 

or  to  his  attorney;  and  if  the  fame  is  not  accepted,  he  may 
plead  fuch  tender  in  bar  to  the  aiSion,  together  with  the 
plea  of  not  guilty,  and  any  other  plea  with  leave  of  the 
court;  and  if  upon  iflue  joined,  the  jury  (hall  find  the 
amends  tendered  to  have  been  fufficient,  they  (hall  give  2 
verdi£l  for  the  defendant;  and  in  fuch  cafe,  or  if  the  plain- 
tiff ihall  be  nonfuit,  or  difcontinue,  or  if  judgment  be 
given  for  the  defendant  upon  demurrer,  the  juftice  (hall  be 
intitled  to  the  like  cofts,  as  if  he  had  pleaded  the  general 
ifTueonly.  And  if  the  jury  (hall  find  that  no  amends,  or 
not  fufficient^  were  tendered,  and  alfo  againft  the  defend- 

7  ant 
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ant  00  roch  other  plea,  they  ihall  give  a  verdiA  for  the 
plaintiff,  and  fuch  dimages  as  they  fhall  think  proper, 
which  he  ihall  recover  with  cofta.    f,  2. 

And  if  the  juftice  ihall  neg!e<Sl  to  tender  amends,  or  (hall 
have  tendered  infufhcient,  before  the  adtion  brought,  he 
may,  by  leave  of  the  court  before  ifllie  joined,  pay  into 
court  fuch  furo  as  he  Oiall  fee  fit;  whereupon  fuch  proceed* 
ings  and  judgment  (hall  be  had,  as  in  other  adlions  where 
the  defendant  is  allowed  to  pay  the  money  into  court.  /.  4. 

And  no  evidence  (hall  be  prrmitred  to  be  given  by  the 
plaintiff  an  trial,  of  any  caufe  of  adion,  except  fuch  as  is 
contained  in  the  n^^'tice,    /.  5. 

And  no  aAion  (hall  be  brourht  againft  any  conft^ile  or  Co^^^'•''  ^''y^^ 
Other  omcer,  or  any  perfon  acting  by  his  order  and  in  his 
aid,  for  any  thing  done  in  obedience  to  the  warrant  oF  a 
juftice^  until  demand  h^th  been  made,  or  left  at  the  ulual 
place  of  his  abode,  by  the  party,  or  by  his  attorney,  in 
writing,  figned  by  the  party  demanding  the  fame,  of  the 
perufaj  and  copy  of  fuch  warrant,  and  the  fame  hath  been 
refufed  or  negle£ied  for  {ix,  days  after  fuch  demand  :  And 
if  after  compliance  therewith,  any  fuch  -action  (hail  be 
brought,  without  making  the  juftice,  who  figned  the  war* 
rant,  defendant }  on^prodtjcing  and  provin^r  fuch  warrant 
at  the  trial,  the  jury  (hall  give  :hcir  verdict  for  the  defend- 
ant, notwithftaDdmg  any  defeat  of  jurifdidion  iji  thejuf« 
tice.  And  if  fuch  adi ion:  be  broughc  jointly,  againil  the 
juQice  and  conftable,  on  proof  of  fuch  warrant  the  jury 
(hail  (ind  for  the^  conftable:  And  if  the  verdLdl.  (Iiaii  be 
given  againft  thejufiice,  the  pIaintifF(hall  recover  bis  dofts 
agaioft  him,  to  be  taxed  in  fuch  manner  by  the  proper  of- 
ficer, as  to  include  fuch  coils  as  tbe^ilaintitF  is  liable  to 
pay  to  fuch  defendant,  for  whom  fuch  verditS:  iha!)  be 

found,  y;  6,  '  .        '  .      . 

And  moreover,  no  aflion  (hall,  be  brought  againfl  any  A^»xon»  to  b« 
judicc  for  any  thing  done  in  theexccuiion  of  his  oHice,  ^!'i7hTn'^"fjx^ 
unlefs  commenced  within  fu  months  after  the  afl  commit-  months. 
led.    /.  8. 

On  the  other  hand,  it  is  eraSed  Kkewife,  by  the  laft  '^^"^  p""^^* 
menttoned  Aatutes,  that  where  the  plaintiff  in  fuch  a£lion  ™*"^' 
againfi  a  jkiftice,  (ball  obtain  a  verdi<5l,  and  the  judge  (hall 
in  open  court  certify  on  the  back  of  the  record,  that  the 
injury  for  which  fuch  adion  was  brought,  was  wi'fully  and  ^ 

malkioufly  committed,  the  plaintiff  (h^il  have  double  coiis. 
14.  G,  a,  c,  44.  f.  7, 

Moreover,  if  a  jufUce  will  not,  on  complaint  to  him 
made,  execute  his  office,  or  (hall  mifb.h.we  in  his  office, 
*he  party  grieved  may  move  the  court  of  king's  bench,  for 

C  z  an 


36  3hift(ce«^  of  tDt  peace* 

an  information,  and  afterwards  may  ^pply  to  the  court  of 
chancery  to  put  him  out  of  the  commiflion*  Cr§m*  j. 
a  Atk.  2. 

fiut  the  moft  ufua)  way  of  compelling  them  to  execute 
their  office  in  any  cafe,  is  by  writ  of  mandamus  out  of  the 
king's  bbncb. 

And  in  adions  brought  againft  the  juftices  (for  mtfde- 
rocanor  in  the  execution  of  their  office),  they  are  obligee! 
to  (hew  the  regularity  of  their  convidions ;  and  the  infor- 
maiions  laid  before  them,  upon  which  the  convi&tons  are 
grounded,  muft  be  produced  and  proved  in  court*  i  Seffi 
Caf.  372.  Hill  zni  Battman^  12  G, 

In  the  cafe  of  the  King  and  Symondsy  E.  9  G.  2.  An 
information  was  moved  for  againft  the  defendant,  for  af- 
faulting  and  beating  the  mayor  of  Tarmouthf  being  a  juf- 
tice  of  the  peace,  in  the  execution  of  his  office.  On 
(hewing  caufe,  the  queftion  was.  Whether  the  defendant 
could  juftify,  the  mayor  having  ftruck  him  firft.  By  L. 
Hardwickiy  Ch.  J*  He  may  juftify  it ;  for  though  a  ma« 
giftrate  is  proteded  by  the  law  whilfl  he  is  in  the  execu-* 
tion  of  his  office,  yet  in  this  inftance  he  hath  forfeited 
that  protedion,  by  beginning  a  breach  of  the  peace  him« 
felf.    Cafes  in  the  time  9/  L.Hardwiiki^  240. 

7*.  12  G.  3.  K.  ti  Skinmr.,  On  motion  to  qua(h  an 
jndidlment  againft  Mr.  Skinmr^  ajufUce  of  4he  peace  for 
'  the  towd  of  jPmZt,  for  fcandalous  words  fpoken  by  hinn 
in  the  general  feffions  of  the  peace,  in  which  he  faid  to  the 
grand  jury^  '*  You  have  not  done  your  duty ;  you  have 
'  **  difobeyed  my  commands ;  you  are  a  feditious,  fcandaU 
*<  .ous,  corrupt,  and  perjured  jury."  ■  It  was  urged  in 
fupport  of  the  indictment,  that  it  was  of  high  importance 
that  the  jury,  who  are  one  of  the  main  pillars  of  the  con<* 
fliuition,  ihould  not  be  thrown  into  open  contempt ;  that 
an  zSAon  by  any  of  them  feparate  would  not  be  good,  be- 
caufe  the  offence  is  not  againft  them  "in  their  feveral  and 
fole  capacity,  but  againft  them  as  one  body,  as  a  grand 
jury ;  and  neither  could  they  fue  jointly,  becaufe  they  are 
no  corporate  body :  tlierefore  the  remedy  by  indidment  is 
proper  and  necsilary,  and  is  the  only  remedy  they  can 
have,  this  being  the  natural  and  ufual  procefs  in  all  crimes 
againft  the  public— On  the  other  hand,  againft  the  \pd\G(^ 
*  ment,  it  was  contended,  that  this  is  a  new  dnd  very  fingu- 

Jar- proceeding.  If  the  words  were  not  fpoken  againft  the 
jury  in  the  execution  of  their  office,  they  are  not  words 
liable  to  an  indidment ;  and  if  they  were  fpoken,  wbilft 
they  were  fittir>g  in  the  execution  of  their  office,  the  judge 
was  alfo  fitting  in  the  execution  of  his  office ;  and  the 
principle  k  clear^  that  a  judge  of  a  court  of  record  is  not 

liable 


liiUe  to  in  indi^ment  for  words  fpoken  by  bitn  GiliAg  u 

judge. Bf  L.  Mumifiiid  Ch.  J.    As  the  counrd  in  fup- 

pori  of  the  indidlnicni  have  not  found  any  precedent  in  the 
hiflory  of  England  for  an  indi^menC  of  this  kind,  I  am 
willing  to  give  ihcm  lime  till  next  tctm  to  find  any.  What 
the  counfel  on  the  other  fide  have  obferveJ  is  very  juft : 
neither  paiiy,  jury,  nor  judge,  can  be  put  to  anfwcr,  ci- 
villy or  crinunally,  for  wo|;ds  fpoken  in  office.  ]f  the 
words  fpokea  are  opprobrious,  or  not  relevant  to  the  cafe 
in  hand,  the  court  will  take  notice  of  ihrm  as  a  contempt,  ' 
and  examine  on  information.  If  any  thine  of  mala  mtnt 
it  found  on  fuch  inquiry,  it  will  be  pjniflicd  fuitably. 
The  words  are  extcemcly  improper.  If  the  party  were 
not  a  borough  juftice,  X  think  there  might  be  ground  to 
apply  to  the  great  feal  to  remove  him  from  his  oiGce.  But 
toga  upon  an  indidment,  would  be  fubverfiveoFall  ideas 
of  a  confiitution.  If  any  precedent  can  be  found,  you 
Ihould  have  time  to  make  ufe  of  it  j  otbeiwife  it  would  be 
proper  to  quaOi  the  indidmcat  immediately.     Liiffi,  55. 

Other  matters  relating  to  the  very  caten&ve  office  of 
ihu  mag iSrate,  may  be  found  under  their  proper  beads, 
in  almou  every  title  of  this  book. 

Labourers.     See  jbertiantff* 
Landlord  and  tenant.     See  I!Di0ccf0. 


SLand  tax. 


THE  land  tax  hath  fucceeded  into  the  place  oT  the 
ancient  fifteenths  and  fubGdies  :  And  the  land  tax 
ads  are  framed  in  many  refpefls  after  the  manner  of  the 
ancient  fubfidy  aAs. 

We  meet  with  the  payment  of  ^truths  u  far  back  « 
the  Ibtute  of  Magna  Cho'ta  ;  in  the  conciufion  of  which, 
for  the  cooceJIion)  by  him 
all  thtir  mnvtahlt  gtodt. 
fct  upon  the  feveral  iWr- 
the  eighth  year  of  Edward 
lied  upon  every  town,  by 
chancery  for  that  purpofe, 
are  now  appointed  by  the 
g  the  faid  ads  intn  execy 
every  town  at  the  fifteenth 
It  time,  and  their  taxation 
was 


38  ,       %mb  tatjp; 


was  recorded  in  the  excfhe quer :  And  the  inhabitants  ratej 
thcmfclves  proponionably  for  their  fcvcral  parts  to  make 
up  the  general  futn  upon  the  whole  town  (hip.  This  Jif- 
ticnib  amounted  in  the  whole  to  29,000 1.  or  near  there- 
abouts. 4 

But  as  the  neceflitic?  of  government  multiplied,  and  the 
values  of  things  increafcd,  this  fifteenth  was  infufEcient  for 
the  occafions  of  the  public;  and  thereupon  the  number 
of  fifteenths  was  augmented,  to  two  or  three  fifteenths. 
Which  ftill  proving  d^fe^live,  another  and  quite  difFeront 
taxation  was  fuperadded,  namely  iht  fuhftdy  \  which  was 
an  aid  to  be  levied  of  every  fubje£l  of  his  lands  or  gouds, 
after  the  rate  of  4  s^  in  the  pound  for  landr,  and  2s,  8  d.  for 
goods.  And  accordingly,  in  the  ancient  fubfidy  a3s, 
thete  is  (irft  a  grant  of  fo  many  fiftunths^  and  then  the 
grant  Qi^fuhfidy. 

Thefe  fif^enths  were  certain,  as  hath  been  faid^  from 
the  time  of  the  eighth  of  Edward  the  third;  hut  \ht  fubfidy 
was  uncertain,  and  amounted  ancien;ly  to  about  70,000  L ; 
and  a  fubfidy  of  the  clergy  at  the  fame  time  (including 
.the  monafteries)  was  20»oool«  In  the  8  Eitz.  a  fubddy 
amounted  to^  120, cool.  In  the  40  Eliz.  it  was  not  above 
78,000  I.  Afterwards  it  fell  to  yccool. ;  and  by  reafon 
of  a  loofe  and  uncertain  way  of  aflefling  the  farhe,  kept 
continually  dccreafing,  until  the  parliament  found  it  ne- 
cefl^^ry  to  change  the  method  of  taxation,  and  in  the  time 
of  the  .long  parliament  certain  fums  were  fixed  upon  the 
fcveral  counties;  which  courfe  of  taxation  (lill  conLinues. 
2  In/i,  77.  4  /»//.  33.  34.  Humes  Hiji ,- of  Eng.  voL  5. 
p.  226,  7.     Gilb.  Excheq.  ch.  14, 

The  land  tax  a£k  are  annual,  but  with  little  variation. 
The  fubjciSi  matter  thereof,  according  to  the  natural  order 
of  the  bufinefs,  diflributes  itfelf  under  the  following  heads : 

/.  Thefirfl  meeting  of  tba  commijfioners^  for  iffuing 

precepts  to  return  affeffors. 
IL  X^e fecond  meeting:  Charge  to  the  affeffors^  and 
therein  concerning  the  manner  of  laying  the 
a£'el}'n!ent. 
IIL  The  I  bird  meeting:  Signing  the  affeffment^  with 

warrant  to  colleSf, 
IK  Fourth  meeting :  The  appeal. 
V.  ColleSiing. 

VL  ColleSor  paying  to  the  receiver- general. 
VIL  Receiver  paying  into  the  exchequer. 
Vlll.  Duplicates  to  be  tranfmitted. 

/X  Ce^ 


Hant)  tax.  39 

IX.  General  penalty  on  ojicers  not  doing  their  dufy* 

X,  Indemnity  of  officers  in  doing  their  duty^ 

/.  7bc  firfi  meeting  of  the  commijfioners^  for  ijjuing 

precepts  to  return  ajjeffors. 

No  perfon  fhall  be  capable  to  a6t  as  commiflioner  in  Qjii:fication  of 
any  county  or  riding  at  large  (the  counties  of  Aleriomth^  cwmmiffunerfi. 
Cardigan^  Carmarthen^  Glamorgan^  Mont^omtry^  Pembroke^ 
inA  Monmouth  excepted)  unlefs  he  be  fciicii  of  lands,  te- 
nements, or  hereditaments,  being  freehold,  copyhold,  or 
leafehold,  over  and  above  ail  ground  rents,  incumbrances, 
and  other  rcfervations,  payable  out  of  or  in  refpe£)  of  fuch 
leafehold  eftatexy  which  were  taxed  or  did  pay,  in  the  year 
next  before,  in  the  fame  county  or  riding,  for  the  value  of 
lool.  a  year  of  his  ov/n  eftate. 

But  this  (hall  not  extend  to  commiffioners  being  inha- 
bitants of  cities,  boroughs,  towns  corporate,  or  cinqu^ 
ports,  or  the  inns  of  court  or  chancery. 

And  no  attorney  or  foiiciior,  or  pcribn  praflifing  at 
fuch,  (bail  a£t  as  commiflioner,  without  having  lOOl.  a 
vear  as  above*  Nor  (hall  any  receiver- general,  or  col- 
leftor  of  any  aid  granted  to  his  majeliy,  a£t  as  commif- 
(loner.  . 

And  if  any  commiifioner  difabled  (hall  prefume  to  aft, 
he  (hall  forfeit  50 1.  Co  him  who  (hall  fue  (in  fix  months, 
5  G.  3.  f.  21.). 

And  if  there  is  not  a  fufficient  number  of  qualified  com- 
miffiojers  within  any  city  or  place  for  which  commifSon- 
en  are  particularly  appointed,  the  commi/Tioners  of  the 
county  may  ad  therein. 

And  no  commiflioner  (hall  aft,  until  he  hath  taken  the  To  take  th^ 
oilhs  of  allegiance,  fupremacy,  and  abjuration,  which  ®"***' 
ihall  be  adminifteied  to  him  by  two  or  more  commiflioncrs, 
on  pain  of  200  1.  to  the  king.  [And  by  28  G.  3.  r.  2./. 
49.  likewife,  if  required,  an  oath  fpecifying  in  writing  the 
pariftj,  fituation,  quantity  of  land,  wheihx.*r  freehold  or  co- 
pyhold, of  the  premifes  which  entitle  him  to  a£t  as  a  com* 
miJ.oner.] 

And  they  (hall  meet  at  the  mcfl  ufual  and  common  rime  %r\%  pu^^ 
places  of  meeting,  on  or  before  ^pril  30.  •^  meenng. 

At  which  fir(t  meeting,  rhey  may  lubdivide  thcmfelves,  subdivi<}ing. 
ind  the  other  commiflioncrs  not  then  prefenr.  To  2Ls  three 
or  more  be  appointed  ihx  each  divifion  :  but  (bail  not  there- 
by reihaio  any  commiflxoners  from  a;S)ing  in  any  other  part 
of  the  county. 
Andihail  fct  down  in  writing,  who,  and  what  number 
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S^anD  tdjp. 


Rcceiver*gehe* 
rati  who. 


Comaiti!ion«rt 
to  fct  down  tbe 
fu  ms  en  cicb  di- 
vifioo*. 


Where  the  fantt 
fliall  exceed  41. 
in  ch«  puundf 


of  the.commiffioners  ihall  act  in  each  divifion,  and  fliall 
deliver  a  copy  thereof  to  the  receiver-general. 

And  clerks  (ball  be  appointed  by  a  majority  of  the  aA- 
ing  cooimiffioners  prefcnt  at  each  refpe^llve  meetings 
within  every  fuch  diviflon. 

Each  rffpeSlive  meeting]  H.  26  G.  3.  K.  v.  Commif- 
(loners  of  £r.  Martin  in  the  Fields.-  \^.  Mansfield  fatd.  If 
cleiks  were  appointed  under  the  land  tax  a6k  each  time  pf 
meetings  there  would  be  no  eiid  to  the  eledions :  But  they 
receive  their  allowance  under  an  annual  warranty  and 
their  appointment  is  at  lead  for  a  year*  Cafes  by  Dumfm> 
and  E^Ji^  i  V,  147. 

Which  receiver- general*  (hall  be  appointed  by  the  kiog^ 
nr  in  purfuance  o\  his  directions ;  and  (hall  have  a  falary 
allowed  to  him  by  the  lords  of  the  treafury^  not  exceeding 
2d.  a  pound. 

And  the  death  or  removal  of  a  receiver-general  fliall  be 
notified  to  two  or  more  cohnmiilioners,  by  the  commif* 
fioners  for  ((le  affairs  of  Uxes,  before  the  time  of  the  firft 
quarterly  payment. 

And  the  receiver- general  fliall  give  notice  under  bis 
hand  and.feal  of  bis  appointing  a. deputy  (which  appoint- 
ment  fliall  be  alfo  under  hand  and  feal]  to  two  or  more 
commifTioners,  in  ten -days  after  the  firft  meeting,  and  iq 
ten  days  after  the  death  or  removal  of  a  deputy. 

And  the  faid  commiffioners,  at  fuch  firft  meeting, 
flial]  fet  down  in  writing  the  fums  to  be  charged  on  each 
divifion,  in  proportion  to  the  fums  which  were  aiTeflcd 
thereon  by  the  land  tax  a^,  in  the  fourth  year  of  the  reign 
oUViiiM. 

Note':  There  is  faid  to  have  been  a  bearing  on  Feb.  'lo, 
17469  before  the  barons  of  the  exchequer,  upon  the  que- 
ftion,  whether  the  commiiSoners  of  the  land  ux,  at  their 
general  meeting  for  the  city  and  liberty  of  Weftminfler^ 
have  power  to  alter  the  quota's  in  their  feveral  pariflies, 
which  was  continued  next  day,  and  that  the  barons  de- 
clared they  could  not  depart  from  the  ^JV.i^M,  and  the 
parliament  only  could  redrefs  the  aggrieved  pariflies.  And 
alfo  in  the  cafe  of  K.  v.  St  Pautsy  Covent  Garden^  H.  22 
G,  3.  refpeding  the  county  rate,  it  was  determined  that 
the  proportions  in  which  the  county  rate  had  ufually  been 
affefled  on  the  feveral  pariflies  could  not  be  altered.  Cold. 
CaJ.  158. 

But  where  the  proportion  upon  any  divifion  fliall  ex* 
•  ceed  4  s.  in  tbe  pound,  by  reafon  of  the  eftates  of  papifls 
and  nonjurors  having   been  charged  double  within  fuch 
divifion,  in  the. 4  W.  l^  M.  (the  fum  raifcd  in  that  year 
\  on  t^txy  divifion  governing  the  proportions  at  prefent^  and 
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the  faid  eftates  are  not  n*>w  liable  to  pay  double,  by  rea- 
fon  of  their  being  in  the  hands  of  perfons  who  have  taken 
tfaeoath^)  in  fucb  cafe,  two  or  more  commiffioners  may 
certify  the  fame  to  the  barons  of  the  exchequer,  who  may 
order  fo  much  of  the  proportion  upon  fuch  divifion,  to  be 
abated,  as  exceeds  the  full  fum  of  4  s.  in  the  pound  upon 
the  efiates  therein. 

Aifo,  at  fuch  firft  meeting,  two  or  more  commiflioners  truing  prtcrpu 
fli'all  dired  their  fcveral  or  joint  precepts  (A)  to  fuch  in-  «o  returo  tOeff- 
babitants,  high  confiabies,  petty  c#nftab)es,  bailiffs,  and  ^^** 
other  officers  and  minifters,  and  fuch  number  of  them  as 
they  ihall  think  moft  convenient,  to  be  prefentors  and  af- 
feflbrs,  requiring  them  to  appear  ^before  the  faid  commif* 
fioners,  at  fuch  time  and  place,  not  exceeding  eight  days 
after  the  date  of  fuch  precept,  as  they  (hall  appoint. 

They  Ihall  alfo  appoint  afleflbrs  and  collectors  in  privi- 
leged and  extraparochial  places. 

But  no  perfbn  in  a  city,  borough,  or  town  corporate, 
fliall  be  compelled  to  be  an  aflefibr  or  colle£^or  <kit  of  the 
limits  thereof. 

[And  by  the  20  6.  3.  r.  17.     At  the  faid  meeting  for  Pnntca  foniit  1^ 
appointing  afleflbrs,  the  commiffioners  ihall  caufe  to  be  *«dcli»tred. 
delivered  to  each  afleflTor,  a  printed  form  of  an  afleflment^ 
according  to   which  they  fhall  make  their  afieflifDents  ; 
which  fhall  be  in  this  manner  : 


County  of  N. 

to  wit. 
For  the  parish 

of in  the 

faid  county. 

Kunei  of  proprktort. 

A.B.. 
A.B.. 
E.F. . 
CD. 
J.K. 
and 
L.M. 

P.Q. 


An  afTtiTment  made  in  purfuance  of 
an  a&  of  parliament  pafled  in  the  ' 
year  of  his  majeily's  reign,  for  grant- 
ing an  aid  to  his  majefly  by  a  land  tax 
to  be  raifed  in  Great  Britain,  for  the 
fervice  of  the  year 


Nanei  of  oceopieri< 


Himfelf.  > 

CD 

CD 

G.H 


N.O. 

R.  S. 

and 

T.U. 


Signed  this 


Swan  iflcOed. 


day  of  — -  I  j^. 
By  us. 


And 
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ILanh  tax. 


AfTerTor  not  ap 
pcariog* 


I 


Cliarge   to   the 
tficfigrt.      , 


Affe/lmCBt  OB 


And  if  any  perfon  or  perfoc?  (hall  hold  or  occupy  mef- 
fuages,  lands,  or  tenemenrs,  belonging  to  different  own* 
era,  the  fame  (hall  be  feparately  and  diflin£lfy  rated  in 
fuch  afleiTmentF,  that  the  proportion  of  the  land  tax  to  be 
paid  by  each  feparate  owner  refpedively  may  be  known 
and  afcertained.j 

//.  T'be  Jecond  meeting :  Charge  to  the  ajfejfors^  and 
therein  concerning  the  manner  of  laying  the 
ajjejfment. 

fiiStSor  not  'appearing,  >  withotit  lawful  excufe  to  be 
made  out  on  the  oathofi  two  wicnefles;  or  appearing,  and 
refufing  to  ferve,.  (hall  forfeit  to  the  king,  not  more  than 
5 1.  nor  lefsthai^  40-8. 

The  commidioners  (hall  openly 'read,  or  ^aufe  to  be 
read,  to  the  a(rcflbrs,  the  feveral  rates,  duties,  aqd  charges, 
and  openly  declare  the  eife£l  of  their  charge  unto  ihem, 
and  how  and  in  what  manner  they  ought  to, make  their  af- 
fe(rments,  and  how. to  proceed  in  the  execution  of  the  ad. 
Which  (hall  be  in  the  manner  following;  that  is  to  fay; 

Towards  railing  the  fums  required  ((uppo(ing  the  tax  lo 
pcra^Mldftatti.    ^^  '^'^  ^^  4^*  in  ^he  pound  for  that  year),  the  charge  upon 

ferfinal  eftates  (hall  be  thus  :  viz.  All  perfons  having  an 
cftate  in  goods,  wares,  merchandifesi  or  other  chattels,  or 
perfonal  e(hice  whatfoever,  within  Great  Britain  or  without, 
belonging  to  or  in  truft  for  them,  (ball  pay  48.  in  the  pound, 
according  to  the  true  yearly  value  thereof;  that  is  to  fay, 
for  every  100 1.  of  fuch  ready  money  and  debts,  and  for  every 
100 1.  worth  of  goods,  20  s.;  and  after  that  rate  for  every 
greater  or  lefler  quantity.  Excepting  and  deducting  there- 
cut  fuch  fums  as  they  bona  fide  owe,  and  fuch  debts  as  the 
commiffioners  (hall  judae  defperate ;  and  except  (lock  upon 
lands  and  boulhold  fluff,  and  debts  and  loans  owing  from 
bis  majefty. 

Every  perfon  having  any  public  office  or  employment  and 
their  fubffitutes  (hall  pay  4s.  for  every  20  s.  of  their  falaries. 
Except  military  officers  in  the  army  or  navy. 

Every  perfon  having  an  annuity  cr  f en/ton  out  of  the  ex- 
chequer, or  out  of  any  branch  of  the  revenue,  or  to  be  paid 
by  any  perfon  whatfoever,  (hall  pay  4  Sr  for  every  20  s.;  ex- 
cept falaries  charged  upon  lands  which  pay  to  the  fuH^  and 
except  annuities  efpecially  exempted  by  a£l  of  parliament. 
And  except  annuities  paid  to  fuperannuated  commiffion  or 
warrant  -fea  ofRcers,  or  to  the  widews  of  fca  officers  (lain 
in  the  fcrvice  of  the  crown*  And  except  money  lent,  or 
advanced  to  tbe  government,  on  the  fecurity  of  the  ad. 

And 


And  except  turnpike  tolls,  and  the  falarles  of  turnpike  of-  , 

ficers. 

The  charge  upon  real  eftates  fhall  be  as  follows :  That  On  real  eftates. 
the  entire  fum  may  be  raifed,  ail  manors,  mtfTuages,  lands 
and  tenements ;  all  quarries,  mines  of  coal,  tin  and  lead, 
copper,  mundick,  iron,  and  other  mines,  iron  mills,  fur- 
naces, and  other  iron  works;  fait  fprings,  and  fait  works; 
all  allom  mines  and  works;  all  parks^  chafes,  warrens, 
woods,  upderwoods,  coppices ;  all  fiihings,  tithes,  tolls, 
anouities,  aad  all  other  yc^arly  profits ;  and  all  heredita- 
ments whatfoever— {hall  be  charged  with  as  much  equality 
and  indifference  as  poUible,  by  a  pound  ratei  to  make  up 
the  feveral  fums  charged  by  the  ai^  on  each  county  or 
place. 

Where  manors,  mefTuages,  lands,  tenements,  tithes,  Reatchirge. 
and  hereditaments  are  encumbered  with  rent^charges,  an* 
oaities,  fee-farm  rents,  rent  fervice  or  other  rents  there- 
'ypon  referved  or  charged,  the  owners  thereof  may  detain 
out  of  the  payment  of  the  fame,  a  proportionable  (hare  of 
the  land  tax;  provided  that  fuch  rent  or  annual  paycpent 
amount  to  ao  s.  a  year  or  more. 

Receivers  of  fee- farm  rents,  or  other  chief  rents  due  to  Fee-farm  reata 
the  king,  or  to  any  perfon  claiming  by  grant  or  purchafe  of  i*"  «'*»*'"• 
from  him  (by  which  are  meant  fuch  fee- farm  rents  only,  a$ 
are  anfwerable  to  the  king,  or  have  been  purchafed  from  the       ' . 
crown  by  virtue  of  the  {Matures  of  22  C  2.  c.  6.  and  22  CsT 
23  C  2.  r.  24*  or  one  of  them^  and  which  before  March 
25, 1693,  were  not  paj^able  to  any  college,  hofpital,  reader 
in  the  univerlities,  or  other  perfon  exempted)  {hall  allow 
4s.  for  every  pound  of  the  faid  rents,  and  fo  proportionably 
fur  any  greater  fum  than  loa.  to  the  party  paying  the  fame; 
on  pain  of  20 1.  to  the  party  grieved,  with  full  cods.    Pro« 
vided  that  fuch  dedu£lion  or  allowance  do  not  exceed  the 
famafiefied  on  the  whele  eftate  out  of  which  fuch  purchafed 
fee-farm  rent  iifues. 

But  nothing  herein  (hall  charge  any  college  or  hall  in  Gharttictex^ 
Oxffd  or  Cambridge^  or  .the  colfcges  of  fyindfor^  Eaton,  ^"'P^*^' 
WiHtofif  or  Wejiminjlery  or  the  corporation  of  the  governors 
of  the  charity  for  the  relief  of  the  poor  widows  and  chil* 
drcn  of  clergymen,  or  the  college  of  Bromley^  or  any  hof- 
pital for  or  in  rcfpedl  of  the  fites  of  the  faid  college?,  halls, 
or  hofpitals«  or  any  of  the  buildings  within  the  walls  or 
Kmits  of  the  fame :  Or  any  mafter,  fellow,  or  fcholar,  or 
exhibitioner  of  any  fuch  cojiege  or  hall,  or  any  reader,  of-  ~    ... 

fiCcr,  or  mafter  of  the  faid  univerfities,  colleges,  or  halls, 
or  any  mafiers  or  ulhers  of  any  fchools ;  for  or  in  refpedt 
of  any  ftipends,  wages,  rents,  profits,  or  exhibitions  whac- 
fbever,  arifing  or  growing  due  to  them  in  refpedof  the  faid 

feveral 
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/everal  places  or  fcnploymencs :  Or^ny  of  ihe  laodt  which 
before  March  25,  1693,'  did  belong  to  the  files  of  any  cA- 
irge  or  hali,  or  to  Cbriji\  hofpital,  St.  BarthohnuWy  Briie^ 
u;#//,  St.  Thomas  and  Bethlehem  hofpitals  in  London  and  Sonib* 
wark\  or  any  other  hofpitals  or  aims-houfcs,  in  rcfped  of 
piny  rents»  or  revenues,  which  before  March  2^9  1693, 
were  payable  to  them,  being  to  be  received  and  difburfed 
for  the  immediate  ufe  and  relief  of  the  poor  of  the  faid  hof- 
pitals and  alms  houfes  only. 

But  this  (hall  not  difcharge  any  tenants  of  any  hoofes 
or  lands  belonging  to  the  faid  colleges,  balls,  or  hofpitals» 
alms-houfcs,  or  fchools,  who  by  their  leafes  or  other  coo- 
tradis  are  obliged  to  pay  and  difcharge  all  ratea^^  taxes,  and 
impofitions. 

//•  28  G.  3.  Harrifon  againft  Bukock  and  others.  Upon 
anadion  of  trefp4fs  in  the  Common  Pleas,  it  was  deter* 
mined.  That  a  houfe  within  the  limits  of  an  hofpital,  ap«  . 
propriated'to  an  officer  of  the  hofpital  for  the  time  being, 
is  hot  afleflable  to  the  land  tax.  Caf  by  //.  Blfick.  i  V^ 
68. 

In  general,  all  fuch  lands,  revenues,  or  rents  belonging 
to  any  hofpiul  or  alms-houfe,  or  fettled  to  any  charitabfe  or 
pious  ufe,  as  were  aflefled  in  the  ^IV.if  M.  ihall^be  lia- 
able  \  and  no  other  land*,  revenues^  or  rents,  then  belong- 
ing to  any  hofpital,  or  alms-houfe,  or  fettled  to  any  chari« 
Cable  or  pious  ufe*  (hall  be  cha^'ged,  taxed,  or  aflefled. 

And  if  there  ihall  be  any  queftion,  how  far  any  lands  or 
tenements,  belonging  to  any  hofpital  or  alms*houfe,  not 
exempted  by  name,  ftall  be  liable,  the  fame  fliall  be  finally 
determined  at  the  appeal. 

[But  lands  given  to  charities  fince  xhit  ^fF,li  M.  fliall 
not  be  exempted,  becaufe  the  ftims  upon  the  federal  dtvi- 
fions  being  now  charged  as  they  were  in  that  year,  if  any 
lands,  not  then  exempted,  Ihould  now  by  being  approprK> 
ated  to  charities,  or  otherwife  become  exempted,  this  would 
*      ,  '^y  ^  %ft9Xti  burden  upon  all  the  reft.     But  charities  then 

exempted  do  lay  no  greater  burden  upon  (he  reft  now,  be- 
caufe they  were  not  charged  in  the  general  fum  upon  the 
divifion  at  that  time.     And  fuch  diarities  were  exempted 
all  along  in  the  fubfidy  a«£ts  before.] 
Saperannu«ied         ^^^^  fuperannuated   fca-ofiicers,   and   tbe^  penfions  of 
iea-officeri,  &c.    widows  of  fes-oficcrs  flain  in  the  fervice  of  the  crown, 
cicmpica.  jijjd  of  the  poor  knights  of  lyinjfiry  and  the  revenue  of 

•  the  order  of  the  garter.     32  G.  3.  r.  5./.  105. 
Sums  payable  And  in  all  cafes  where  proviGon  is  made  for  the  pay- 

without  dc^uc-    ment  of  any  fum  tmihout  eieii^SIiony  the  fame  (hall  not  be 
^^'^*  chargeable  with  this  duty,  but  (hall  be  clear  of  all  taxes 

and  cb;irges  whatfoever.  id,  lod. 

•  5  No 


No  poor  perToB  flull  be  charged  wiib,  or  liible  to  thr  p,ot  tnmfitt. 
pound  rate,  whole  lands,  tenements,  or  hereditaments  ate 
Dotof  ibe  full  yearly  value  of  20  s.  in  the  whole.  .  v/hn  A.ii  ifT.ft 

7^  commiffioiiers  lliall  tflvk  ihc  alTcfTors.  ihe  iaviToo. 

And  all  places,  conftablewickn,  dtvjl'ions,  and  allor-  jn  wh.tpiTr.rr 
menu,  {hall  be  alTcQcd  in  furh  couni^-,  hundred,  rape,  *i>'fi"nip'>o"i 
wapenUke,  conftabliiwick,  divifion,  place,  or  allotment,  as  '  '"*"»*• 
they  have  been  ufually  aflclTcd  in. 

£vcTy  perfon,  whether  he  h^ih  a  certain  phce  of  rtii- 
dence  or  not,  (hall  be  rated  for  his  ftrfinai  eitate,  at  the 
place  where  be  ia  refident  at  the  lime  of  the  execution  of 
tbe  a&:  And  if  he  is'out  of  the  realm  at  the  time  of  the 
■fieSinent,  be  fhall  be  rued'at  the  place  where  he  was  laft 
abiding  in  the  rcalni. 

H.  7  G.  Pttrtm  and  If^ait.  At  Tauntn  aflizCa,  before 
fritt^  baron  of  the  exchequer.  The  plaintiff  wa>  an  ex- 
dfomao,  uid  lived  in  the  county  of  Dtwm,  and  executed 
Im  office  in  feveral  pariflies  in  that  county,  and  alfo  in  a 
pariflt  ttiat  extended  into  SemtrfttfiiiTi.  And  the  commif- 
fiooen  of  that  county,  apptel^cnding  they  had  a  concurrent 
power  with  the  commiffioners  of  Dt9M,  to  tax  him  for 
bii  falary,  on  account  that  he  executed  his  office  in  their 
coturtyf  ttwy  lax  him  accordingly,  atid'  for  want  of  pay- 
oent  diftrain.  For  whicli,  trefpafs  wai  brought ;  and  ruled, 
that  it  well  lay}  for  thragb  he  rtdet  about  to  the  publick 
boufei  in  that  county,  yet  he  muft  be  fiid  to  keep  hia 
ofice  in  the  (own  where  he  livei  and  hath  hit  booka,  a;id 
diete  be  was  only  taxable.     Stri  41 "}, 

Aad  every  houfeholder  fliall,  on  demand  of  the  allkflbrf^ 
^e  an  account  of  the  names  and  quallttea  of  fuch  perfoni 
ai  ball  fojoura  and  Udg*  in  their  houfes ;  on  pain  of  5 1.  «» 
be  recovered  as  the  other  penaltfet. 

In  a  atj  tr  ttum  t*rptrdtt,  perfons  having  their  houft  in 
one  parifli  or  ward,  and  goodi  in  another.  Dial)  be  allefled 
Cor  the  whole  wher6  they  inhabit. 

But  if  a  perfon  hath  goods  in  any  sihtr  ctunty  than  where 
be  is  refident,  or  bad  hia  laft  refldenct  i  he  may  be  aflcITed 
for  fuch  goods  ip  the  county  where  they  are. 

titaitrt  tffarkammt  fliall  be  aETcHbd  for  their  perfenal 
eSsK^  It  their  manlton  haufei,  or  place*  where  they  nioft 
;rva]  of  parliament, 
rofiii  of  their  offices  or  employ- 
executed  I  and  not  where  the 
her  prnjimt,  fltpendi,  and  an- 
landi)  fliall  be  afTeOed  #here 

the  exchequer,  and  other  pub' 
\  of  the  aflcflbn,  deliver  gratis 
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true  lifts  or  accounts  of  all  penfions,  anniMties^  ftipends^  Of 
other  annual  payments,  and  all  he^^  falarus^  and  other  aU 
lowances ;  and  if  the  tax  thereupon  ihall  not  be  afterwards 
paid,  it  (hall  be  flopped  in  fuch  offices,  and  an  account 
thereof  fhali  be  given  tp  the  coIIcAors. 

And  deputie$  in  office  (ball  pay  for  their  principals. 

[By  the  32  G.  2.  c.  33.  relating  to  the  duty  upon  offices^ 
it  is  provided,  that  in  all  future  aflfeflinents  to  the  land  tax, 
fuch  officers  (hall  not  be  aflclTed  at  an  higher  rate  to  the 
land  tax,  than  they  were  in  the  year  1758.] 

If  a  perfon,  having  two  places  of  refidence  or  otherwifef 
ihall  ht  doubly  charged  ior  any  perfonal  eftate,  office,  or  other- 
wife  ;  then  on  certificate  of  two  commiffioners  for  the  place 
of  his  laft  perfonal  refidence,  under  hand  and  feal,  of  the 
funi  charged  upon  him  there,  and  on  oath  made  of  fuch 
certificate  before  a  juftice  of  the  place  where  the  certificate 
ihall  be  made,  the  perfon  fo  doubly  charged  (hall  be  dif-< 
charged  elfewhcre. 

If  any  perfon  who*  ought  to  be  taxed  for  bis  perfonal 
cftate,  (hall,  by  changing  his  place  of  refidence,  or  by  any 
.  other  fraud  or  covin, .efcape  from  the  taxation,  and  the  fame 
be  proved  before  two  commiffioners  or  one  juftice  where 
fuch  perfon  refideth,  within  one  year  after  fuch  tax  made^ 
be  (hall  pay  treble,  to  be  levied  on  his  lands  and  goods,  oa 
certificate  thereof  made  into  the  exchequer  by  fucb  jufttcb 
or  commiffioners. 

Every  perfon  (hall  be  afTefTed  for  landi  where  they  He^ 
and  not  elsewhere. 

And  fuch  tax  fhall  be  paid  by  the  tenant^  who  (hall  de* 
duA  it  out  of  his  rent :  and  if  any  difference  (hall  arife  be- 
tween  landlord  and  tenant9  the  commiffioners,  or  two  of 
them,  (hall  fettle  the  fame. 

But  coDtra£U  between  landlord  and  tenant,  or  other  ^per* 
fons,  about  paying  taxes,  (ball  not  be  avoided  thereby, 
r^reign  mini-         ^^^  ^^^  on  foreign  mioifters'  houfes  (hail  be  paid  by  the 
ftert.  landlord.  ' 

Pipifttaod  OQA.      Every  papifV,  or  reputed  papift,  being  18  years  of  age, 
jurorf.  and  upwards,  who  (hall  not  have  taken  the  oaths  of  alle* 

giance  and  fupremacy,  i  fV.  €•  8.  (ball  pay  double;  uniefs 
he  take  the  faid  oaths,  before  two  commiffioners  in  ten 
days  after  the  (irft  meeting^ 

Alfo  every  perfon  (whether  papift  or  not)  being  18  years 
old  a^d  upwards,  and  not  having  taken  the  faid  oaths,  and 
upon  fummons  under  hand  and  feal  of  two  commiffioners, 
refoiing  to  take  them,  or  negle£ling  to  appear»  (hali  pay 
double  in  like  manner. 
Qpaken,  But  quakcrs  refufiog  to  take  the  oatbs»  ft^all  not  pay 

doable^ 


double,  if  they  (hall  make  and  fubrcribe  the  dec)arat!6n  of 
fideliiy  in  the  ad  of  i  IK  c.  18. 

And  at  and  after  the  charge  given,  the  commiffioners  Appointioga 
iball  take  care, ^ that  warrants  be  ifTued  forth,  and  diredted  Uineto  Wing  » 
to  two  at  leaft  of  the  moft  able  and  fufficicnt  inhabitants,  J^J^t*^*^^' 
appointing  and  requiring  them  to  beafTeflbrs  (B) ;  and 
ihall  alfo  therein  appoint  a  day  and  place  for  the  {aid  aflefT- 
ors  to  appear  before  them,  and  to  bring  in  their  afieiToaents 
in  writing, 

[And  the  faid  afTeflbrs  (hall  make  three  duplicates  of  the  AfTefrmenttobe 
aflefinients  ;  and  (hall  (at  leaft  14  days  before  delivering  put  up  on  the 
the  affcflmcnts  to  the  cgmmillioncrs)  caufe  one  of  the  faid  ^h;/^l^p°^ca!e"i'* 
duplicates,  or  a  fair  copy  thereof,  to  be  put  up  upon  the  to  be  made, 
door  of  thr  church  or  chapel ;  or  if  .it  be  for  an  extrapa- 
rochial  or  other  place  where  there  is  no  church  or  chapel, 
tr.cn  on  tne  dupr  of  the  church  or  chapel  next  adjoining. 
20  C  3.  tf.  17. 

///".  7be  third  meeting :  Signing  the  ajfejfment^  with 

warrant  to  coUeSi. 

The  aflefTor,  after  he  is  appointed,  neglefling  or  refu-  pcniityon  th« 
fing  to  ferve,   or  not  appfarin^^  at  fuch  third   meeting,  anc{r.>rnot  ap- 
w:thout  lawful  excufe,   to  be  proved  on  oath  of  two  wit-   K«*'*"8« 
neflcs,  or  not  performing  his  dury,  (hall  forfeit  to  the  king 
any  fuin  not  exceeding  40 1,  to  be  levied  as  thetates,  and 
chiroed  to  the  receiver- K^n<rral. 

At  fuch  third  meeting,  the  afienbrs  (hall  deliver  three  DupTfcar-^  fn  be 
duplicates  of^he  airelTnunt  in  writing,  figned  by  them,  to  delivered  la. 
the  commiffioners.     20  G.  3.  c,  ,17. 

And  Oi'i'l  then  alfo  return  the  names  of  two  or  more  Coilpa'>r?n=imei 
able  and  fuBicient  perfons,  living  within  the  places  where  to  be  returned. 
they  (hall  bc^chAtgeable  lefpeflively  to  be  collectors;  for 
whom  the  pariHi  cr  place  Hiall  be  anfwerable. 

Which  colledlors  (hall,  if  required,  give  fccurity  to  three 
cnmmiflBoners,  equal  to  the  amount  of  the  whole  rate  on 
the  refpedive  diftrift^,  for  paying  to  the  receiver-general 
fuch  money  as  (hall  come  to  their  hands  ;  on  failure  where- 
of* they  may  appoint  two  or  more  perfons  who  (hall  give 
fuch  fecuritv  :  if  none  are  able  or  willing,  then  the  perfons 
firft  n;imed  (hall  i^and. 

Then  three  or  more  G'>mmi(fioners  (hall  fign  and  feal  the  SignmR  the  du- 
faid  three  duplicates,  and  deliver  one  of  them  to  the  col-  p'i^a  «. 
leclors  (whoih  they  (ha'l  nominate  and  appoint)  with  war- 
tam  to  the  faid  cnlledtor  to  collefl  the  fame.  (C). 

And  they  (hail  nt  ihe  f^me  time  give  notice  to  the  col-    Apnoi^tfrrg  tli« 
Icdors,  at  what  lime  and  place  appeals  may  be  heard  and  *^'**'*^  ^'^' 
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detemiAed ;  which  {hall  be  at  leaft  30  days  fron  the  time 
of  figning  and  fealing  and  delivering  the  duplicate  to  the 
Golle£kor8. 


•ppeal  day  to  be 
given  in  the 
cliiucb»  iKm 


DtiplTcatet  may 
be  iafpcdcd. 

AppeHant  to 
give  notice  ia 
wriuog. 

Cooiniffioiier 
iiitercfted  to 
withdiaw. 


Helief  IB  cafe 
•I  evcf  charge. 


Appeal  deter- 

miocdy  final. 


Particular  appeal 
with  refpcd  to 
parliamcotary 


TOteft. 


ly.  FpurtJb  meeting :  The  appeal. 

Every  colledor  fhali,  within  ten  days  after  the  receipt 
of  the  dMpHcates,  caufc  publick  notice  to  be  given  in  every 
parifli  church  or  chapel  within  bis  diftrid,  immediately 
after  divine  fervice  on  the  Lord's  day,  (if  any  fuch  divine 
fervice  (ball  be  performed  therein  within  that  time,)  of  the 
time  and  place  fo  appointed  by  the  commiifioners  for 
hearing  and  determining  appeals:  And  (hall  alfo,  onihe 
fame  day,  caufe  the  like  notices  to  be  fixed  in  writing  on 
the  door  of  fuch  church  or  chapel. 
.  And  the  coUedor  (hall  permit  the  duplicates  to  be  in* 
fpeded,  at  all  feafonable  times  of  the  day,  without  fee. 

Every  perfon  intending  to  appeal,  (hall  give  notice  /here* 
of  in  writing  to  one  or  more  afieflbrs  thatthey  may  attend, 
if  they  think  fie,  to  jufiify  the  afielTment 

And  in  cafe  of  any  controverfy  in  apportioning  the  af- 
feflfments,  which  concerns  any  commifBoner,  fuch  com- 
miiSoner  concerned  therein  in.  his  own  right,  or  in  right  of 
any  other  for  whom  he  (hall  a£l  as  fteward^  agent,  attor* 
ney,  or  foliciior,  (hall  have  no  voice,  but  (hall  withdraw 
until  it  be  determined  ;  on  pain  of  any  fum  not  exceeding 
20 1,  to  be  levied  and  paid  as  the  other  fines. 

And  where  it  appears  by  proof  upon  oath,  that  lands 
are  overcharged  by  the  pound  rate,  the  commiiBoners  at 
the  appeal  may  make  abatement,  and  caufe  the  fum  abated 
to  be  rea(ie(red  upon  the  whole  hundred,  lathe,  wapentake, 
or  other  divifion  where  the  overcharges  happen,  ahhougti 
the  pound  rate  of  4  s.  in  the  pound  be  thereby  exceeded  ;.or 
upon  any  prrfon  therein  undercharged  :  fo  that  the  whole 
fum  charged  on  fuch  divifion  be  fully  anfwered. 

And  appeals  once  heard  and  determined  on  the  appeal 
day  (hall  be  final,  without  any  farther  appeal  upon  any 
pretence  whatfc^ver ;  and  without  further  trouble  or  fait 
in  law,  either  in  the  king's  bench  or  any  other  court. 

[If  the  name  of  the  owner  of  any  me(ruage,  land,  or 
tenement,  intitled  to  vote  for  a  knight  of  the  (hire,  (hall 
not  appear  to  be  inferted  in  the  aneflfment,  he  may,  on 
giving  notice  in  writing  to  one  of  the  aifeflbrs,  appeal  to  the 
Slid  commiflioaers  ^  who  (hall  amend  the  aifeiTment  as  they 
(hall  fee  caufe.  And  if  any  perfon  (ball  think  himfelf 
aggrieved  by  the  determination  of  the  commiifioners,  he 
may  appeal  to  the  juftices  at  the  next  feffionsi  giving  ten 

days 
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davs  notice  thrreof  to  one  of  the  commiflionprs  who  (i^iiccJ 
thc(/oplica'e,  and  to  one  of  the  aflcilors  of  the  place  where 
ihccftate  lies  :  and  the  fcflion?  may  award  cofts  to  either 
of  the  parties,  and  by  their  order  or  warrant  levy  the  fame 
by  difirefs.  And  the  cnmmifTioners  (hall  caufe  one  of  the 
duplicates  fo  amended  to  be  returned  to  the  afTefTors,  to  be 
by  them  delivered  co  the  high  c  nftable,  and  by  him  to  the 
clerk  of  the  peace,  to  be  had  recourfe  to  in  his  pofllilion  lit 
cafes  of  eledlion  of  knights  of  the  Ihire.  20  G.  3.  c.  17.] 

y.  Cclk£ling. 

The  colleftors  (hall  make  demand  of  the  parties  them-  Demand, 
fdves  if  they  can  be  found,  or  elfe  at  the  place  of  their  laft 
«bode,  or  upon  the  premifes  charged. 

And  if  any  pcrfon  fhall  refufc  or  negleft  to  pay  to  the  Diftrtft. 
#olledor  on  demand,  he  may  levy  the  fame  by  diftrefs  and 
fale  of  the  goods  of  the  perfon  fo  neglecting  or  refufing : 
fD.  E.  F.] 

And  where  any  refufal,  ne^1e£l,  or  refidance  (hall  be 
made,  he  may  (calling  the  confiable  to  his  adiflance)  break 
open  in  the  day  time  any  houfe,  and  by  warrant  of  two 
commiffioners  any  cheft,  trunk,  box,  or  other  thing,  where 
any  fuch  goods  are  : 

Or  he  may  diftrain  upon  the  mefTuages,  lands,  tene- 
ments, and  premines  j  and  the  diftrefs  fo  taken,  may  keep 
for  four  days,  at  the  charges  of  the  owner;  and  if  not  paid 
in  four  days,  then  the  diftrefs  (hall  be  appraifed  by  two  in* 
habitants  or  other  fufficienC  perfons,  and  fold  by  xhe  collec* 
tor,  returning  the  overplus  immediately  (if  any  be)  over 
and  above  the  tax,  and  chacge  of  taking  and  keeping  the 
diftrefs. 

And  if  any  diflFerence  (hall  arife  upon  taking  the  diftref", 
the  fame  (hall  be  determined  and  ended  by  two  commif- 
fioners. 

And  whereas  doubts  have  arifen  touching  the  authority 
of  coHe^ors  to  diftrain  for  nonpayment  of  the  land-tax, 
under  the  warrants  ufually  granted  by  commifTioners  at  the 
time  of  their  appointments,  Itisena£^ed,  that  ifany  perfcn 
(hall  refufe  or  ncglefi  to  pay  any  fum  whereat  he  is  af*- 
fcflcd,  upon  demand  by  the colledor,  according  to  the  pre- 
cept to  him  delivered  by  the  commiffioners  ;  fuch  collcdor 
may  levy  the  fum  afTefled,  by  diftrefs  and  fale  of  the  good^ 
tnd  chattels  of  fuch  perfon,  or  diftrain  upon  the  mefliiage^ 
lands,  tenements,  and  premifies  fo  charged,  without  any 
further  authority  from  the  commifiioners  for  that  purpofe. 
28  G.  3  €.%,/,  17. 

VouUI.  D  In 
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In  the  cafe  of  the  India  Company  and  Skinner^  T.  7  fJ^m 
The  defendant  pleaded  the  general  iflue ;  and  upon  evi- 
dence it  wasobjedled,  that,  the  warrant  was  to  break  open 
in  cafe  of  oppofition  \  and  this  warrant  was  granted  be- 
fore any  default ;  which  ought  not  to  be,  no  more  than  a 
warrant  to  dlllrain  for  poor  rates  before  demand  made  ; 
for  the  firft  ought  only  to  be  a  confirmation  of  the  afleff- 
menr,  and  afterwards  upon  rtfufal  a  new  warrant  is  to  be 
made  for  diftrefs.  And  Holt  Ch.  J.  faid,  that  ftriflly  it 
was  fo  ;  but  the  praflice  having  been.  In  this  cafe  of  taxc;^, 
to  grant  fuch  a  conditional  warrant  to  diftraini  communis 
trror  faclt  jui.     Cafes  of  S.  750. 

[However  it  is  fafer  not  to  leave  the  non-feafance  of  the 

party  to  tl)e  judgment  of  the  officers  ;  but  firft  to  ifiue  war* 

rants  empowering  them  to  collc£^,  as  the  aft  dircfleth  ; 

and  then  on  proof  of  their  refufal,   after  fummoning  the 

party,  grant  a  warrant  to  diftrain.j 

Committnent  if  ^nv  pcrfon  (ball  refufe  or  neglefl  to  pay  for  ten  days 

f.;r  wjni  cf  dif-  after  demand,  or  (hall  convey   his  goods  fo  that  diftrefs 

''•^•"  cannot  be  made,  he  fliall  be  committed  (unlef's  he  is  a 

peer)   by   warrant  of  two  commifHoners  to  the  common^ 
gaol,  until  payment  of   the  money  aflefled,   and  of   the 
charges  fi.r  bringinii  in  the  fame.* 
levying  arreir?.       Arrears  may  be  levied  by  the  prefetit  commiffioners,  in 

the  Un\z  manner  as  the  prefent  tax.       \^ 

And  wlitrre  l<»nds  or  houfes  arc  unoccupied,  and  no  dif- 
trefs can  bv.»  found  thereon,  the  colicilors  for,  the  time  be- 
ing may  diflrain  at  any  tin^e  after ;  and  (bail  diftribute  the 
monev  to  tliofc  who  contributed  to  make  it  up, 
c  mm:f!:oncr9  And  at  ihc  expiration  of  the  rcfpt^dlivc  times  prefcribed 

tG  examine  Ahe.  foj-  the  full  p  yment  of  the  faid  quarterly  afiefiVnent^ 
L'fTeJ  be  "u  y^ '  ^^X  ^^^'^  co\\\\\\\\i\o^^us  within  their  dlvifion  (hall  call  bc- 
pa.j,  fore  ibcm  the  C(;Hedtv :%  within  each  refpcciive  divifion,  pa- 

ri(h,  or  place,  and  exanure  them   upon  oath,  and  aiTure 
tnemfelvcs  <>f  the  full  payment  of  the  fums  charged  upon 
fuch  divifion,  parilh,  or  pluce,  and  of  the  duo  return  of  the 
fame  to  the  receiver  gfiicral,  and  by  him  into  the  exche- 
quer, to  the  end  thtre  may  be  no  fdilure  in  the  payment  of 
any  part  uf  fuch  .iflWiment.     And  in  cafe  of  failure  in  the 
pfcmifiVs,  (he  faid  cornmiiiionLrs  ;ire  to  caufe  the  fame  to 
be  forthwith  levied  'i.m^  pii.i  :<ccording  to  the  trua  intent 
and  meaning  of  this  act.  I'o  G,  3.  c,  2./  22. 
Tax  on  wotd-       /  Where  woodlands  arc  afKlled,  ind  no^liftref'^  can  behad, 
•  ♦•  s  I'twiobs   the   collector  or   ccnftahle,    by    warrant  of  two  commif- 
''^"^'^"  fioners,  at  fcafonabl-  tim«  s  of  the  year,   may  cut  and  fell 

wood  (except  timber  trees)  to  pay  the  ta:<. 

If 
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If  the  ttx  upon  any  tithes,  tolls,  profi|  of  markets,  fairs  Tax  on  (itii«, 
or  lilheriet,  or  any  oiher  annual  profits,  not  didrainabic,  'oiii,  mdiihtr 
fiall  not  be  paid  in  fix  days  after  itcmand,   the  colleifior,  b"'^",'/^^ill* 
conflablf,  or  other  officfi,   by  warrant  of  two  commif-  tied. 
(iontfj,  may  feize  and  fell  fo  much  thereof,  whercfuevcr 
found,  at  (ball  be  fufficient  to  pay  the  tax  and  charges  OC- 
cifiuned  by  noQ-paymeni. 

FT,  Cel'itiior  paying  to  the  receiver ■gcfttrd. 

Thecollr^or  fliall  pay  the  money  received,  to  the  le-  c-rtnorto  pi; 
TO'et. general  or  his  deputy,  quarteily  ;  on  or  before  yaw  loiiie  iKtiiu-, 
H,  Sipt.  29,  Dtc.  25,  and  Monh  25,  at  Tuch  time  and 
pl«M  as  two  comrr.iffiuners  fliall  appoint;  To  as  the 
wMe  fums  due  be  anfivcrcJ  by  the  refpcQive  quarterly 
paydays;  and  (o  as  the  colledor  fiiall  not  he  obliged  to 
iraiti  above  ten  miles  frum  his  ufual  place  of  abode. 

And  if  the  receiver-general  fliall  wilfully  neglcit  to  at-  Rrr>;T;rnf|. 
ttnd  at  the  time  and  place  appointed,  be  (lia'l  forfeit  100  1.  '•'in'e  to  it- 
hilf  to  the  king,  and  half  lu  him  whc  Ih .11  fuc.  '*"''■ 

1  he  receivei-gencral,  or  his  deputy,  ih^ill  give  2  receipt  Toginrect'pci. 

And  at  every  time  and  place  appointed  by  the  commif-  R«t?i«todf. 
ftnnerifor  the  cnllcflori  to  pay  thi;  money  10  the  receiver-  '""  li";  "f  ™o- 
Ecner.l,  he  (hjll  deliver  a  lift  of  the  maney  received  by  "'*  '"""  ' 
t>iiii,  to  fisch  perfcin  as  two  or  more  com  mi  (lion  ers  fliall 
iiniJci  their  hands  appoint ;  on  pain  of  fc'rfciiing  a  fum  not 
fwcnling  10 1,  to  be  paid  info  the  cxchtqucr,  as  the  fines 
onaCilbrsaiid  cnllcilor-.    - 

And  the  eolleitors  (hall  have  3  d.  in  the  pound,  for  col-  Cnllcinor  m 
Ming  and  giving  receipts,  which  they  may  detain  out  of  *""  ^''-  ' 
Iht  lad  payment.  ^''"°"" 

If  the  colledlor  fliall  Iceep  in  his  hands  any  part  of  the  Cnrr.aoiniik- 
moiity  by  him  collefled,  longer  than  the  time  limited,  or  ioi  d-i*"". 
thai!  pay  liny  part  of  it  to  any  other  perfon  than  to  the  re- 
«iier-gf  iieial.  or  his  deputy,  he  (hall  forfeit  [not  exceed- 
ing 4c  I.  nor  Iclsthaii  5  I.  to  be  levied  by  dilliefs.  28  G.  3. 

ir  ncnleft  to  pay  any 
in  his  hands  any  tno- 
;  fame  as  the  ac^  di- 
)n  him,  or  may  feizc 
,  and  all  other  eOates, 
iging.  or  which  Oiatl 
ninidiators.  VVhtch 
neral  meeting  ol  the 
iwiice  liierco:  at  leafl 
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EanD  tajc* 


Iteceiver  to  cer- 
tlf/  defAultt« 


Deficiency  to  be 

teafleneii. 


Receiver  falfeljr 
retdrniog  ir- 
leari. 


fix  days  before :  And  tbe  commiffioners  at  fucti  gend^al 
meeting  may  fell  fuch  efiates,  or  any  part  thereof,  for  pay* 
ment. 

And  the  commifTioners  at  any  general  meeting  may  fum- 
mon  colledors,  who  have  fraudulently  converted  land  tax 
money  to  their  own  ufe,  and  caufe  them  to  pay  the  fame, 
to  make  up  the  deficiency,  if  there  is  aviy  in  that  place  ; 
and  if  there  is  no  deficiency,  then  to  difcharge  fo  much  of 
the  proportion  charged  on  fuch  place,  as  that  money  doth 
amount  to:  And  if  fuch  colledorlliall  ncgled  or  refiifefo 
to  pay,  the  commiflioncrs  may  imprlfon  him,  and  feixe 
and  fell  his  eflate  for  payment. 

And  pcrfons  diftraining  upon  collcdlors,  may  keep  in 
their  hands  fo  much  charges  for  making  and  keeping,  or 
otherwife  relating  to  the  diftr.efs,  as  two  commiiFioners, 
\tfho  ordered  the  diftrefs,  (hall  judge  reafonable. 

And  in  cafe  of  failure  in  payment,  the  receiver-general 
(hall  certify  the  fame  into  the  exchequer  *•  and  the  place  or 
perfons  negle£)ing  (hall  be  liable  to  procefs. 

If  the  full  proportion  upon  any  divifion  (hall  not  be  fully 
aflfefied,  levied,  and  paid  ;  or  if  any  (hare  thereof  (ball  be 
affefled  upon  any  perfon  not  able  to  pay,  or  upon  any 
empty  or  void  boufe  or  land,  where  it  cannot  be  colleAed 
or  levied ;  or,  if  through  wilfulnefs,  negle£^,  milVake,  or 
accident,  the  a(re(rment  (ball  not  be  paid  to  the  receiver- 
general  or  his  deputy ;  the  fame  (hall  be  reafieiTed  upon 
fuch  divifion. 

If  the  receiver-general  (hall  return  any  perfons  in  arrear 
who  have  paid,  he  (hall  forfeit  treble  damages  to  the  party, 
and  double  the  fum  unjufily  certified,  to  the  king. 

And  no  receiver  (hall  return  any  pface  in  arrear,  after 
[two  years,  28  G.  3.  c.  2./.  1 15  ]  but  the  fame  (hall  be  a 
debt  on  him  and  his  fecurities. 


FIL  Receiver  to  pay  into  the  exchequer. 

Itecelvcr  robbed.       No  receiver  general,  or  any  of  his  agents,  (haH  maintain 

an  a£lion  againft  the  hundred,  on  account  of  being  robbed 
in  carrying  the  money ;  unlefs  they  be  together  in  com- 
pany, and  in  number  three  at  the  lea((. 

And  the  receiver-general,  within  20  days  after  the  re* 
ceipt,  (hall  pay  the  money  into  the  exchequer. 

Which  if  he  fhall  pay  otherwife  than  into  the  exchequer, 
or  npt  within  the  time  limited;  he  (ball  forfeit  500 1.  to 
him  who  fhai!  fue. 


Paymgir.to  the 
cxcbe^ucr. 


riii.  Dw 
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f//7.  Duplicates  te  he  tranfmitud.     (G.) 

Thecommiffioners  on  or  before  Aug.  8,  or  in  20  days  DnpHcttMiota 
lft«  (ill  apjieals  being  firrt  deiermined),  (hall  caufe  to  be  I"j''t''ca'itiI«B. 
delirered  fj  ihe  receiver-general  or  his  deputy  a  fchedolo  n»r»),  imi  into 
or  duplicate  in   parchment  under  their  handi   arid   feals,  ibc  ucht^usi 
containing  the  whole  fum  adelTed  upon  each  pdrilh  or  place, 
ind  iMa  the  chridian  nimcs  and  furnames  of  the  rcrpe^tivs' 
ifTclIbrs  and  coUeaors ;  and  (halt  transmit  a  like  fchedule 
oriJuplicate  into  rhe  king's  remembrancer's  office  in  the 
excbeijueri  for  which  the  rennembrancer,  or  fail  deputy, 
iliill  give  a  receipt  gratis,  on  pain  of  10  1. 

And  in  the  Tcheduies  to  be  ttanfmitied  into  the  king's 
remembiancer's  oi)ice,  the  commifllonen  Ihall  dillinguifl). 
and  fet  down  the  giofs  fuin  charged  in  any  divilioii  for 
doubte  taxes,  that  it  may  be  known  how  much  the  double 
lues  amount  tu  in  fuch  divifiun. 

And  by  the  18  G.  2.  c.  itl.  which  requires  that  no  Tedirclfrii  •( 
peifon  Iball  vole  in  the  elei5lion  of  a  knight  of  a  (hire,  ^'  F*"*- 
fur  any  IiimJi  which  have  not  been  iffrfTcd  to  the  land  rax 
f'T  12  calendar  months  next  before,  it  is  enaded.  That 
ihe  commiflioncis  or  three  of  them  fball  fign  and  fcal  a  du* 
plicate  of  the  copiei  of  the  aflelTments  to  be  delivered  to  them 
by  the  aflelTors,  after  all  appeaU  determined,  and  caufe  the 
fame  to  be  dclivcied  to  the  clerk  of  the  peace,  to  be  kept 
amoDgft  the  records,  and  infpe^ed  by  any  perfon  without 
fee. 

All  which  being  done,  the  commiSoners  clerks,  for  Oi>4iin!il!a'ie-« 
theit  trouble  in  writing  tiie   afTcfTments,  duplicates,  and  Ji'^i^,^!" 
ct^pies,  and  all  warrants,  orders,  and  inlWudtions  relating  fauad, 
ibercunto,  Ihall  have  1  'd.  in  the  pound,  to  be  paid  by  the 
receiver*  general,  accordii>g  to  tiie  warrant  of  two  commif- 

And   on   the  death  or  removal  of    the  commiflioners  crnki 'e-no»!D| 

clerks,    into  whafc  cudody  the  duplicatis  of  the  fevcral  *"  ^'* 

books  of  aflelTmenis,  mijiute  bmks,  and  other  bouki  and 

papers  relating  to  the  land  tax  have  been  delivered  ;  fuch 

c!«ki  fo  removed,  or  the  executors  or  adminillrators  of 

ne  calendar  month  after 

iiore  commi(fioncrs,  or  a 

the  ufi'al  phre  of  abode 

er  up  all  fuch  books  and 

d  conmilBoners^all  by 

jcl.  wiihfiilt  coflss  half 

Che  laad  tax,  and  half  to 

JX,  Gt- 


54  Hditbtdjr; 

IX.  General  penalty  on  efficers  not  doing  tbcir  duty. 

Ocoeral  pehal^y.       If  any  aflciTor,  col)c(9or«  or  other  perfon,  (hall  wilfully 

negle6l  or  refufe  to  perform  his  duty,  or  ihail  be  guilty  of 
fraud  or  abufe,  three  or  more  comiiiifiioners  may  fine  him, 
not  exceeding  40 1. ;  which  (hall  not  be  taken  off,  but  by 
a  majority  of  the  commiffioners  who  impofcd  ic«  To  be 
levied  by  warrant  of  the  faid  commiffioners,  by  diftrefs  and 
fale ;  in  default  of  diftrefs  (if  not  a  peer)  to  be  committed 
to  prifoQ  by  two  commiflionera  till  paymenr. 

TobepMdto  ji^ijj  all  fines  (hall  be  paid  to  the  receiver-general,  and 

nertl!"*^"^*'    P*^^  ^J  ^^"^  ^"^^  ^^®  exchequer,  and  (hall  be  inferted  in 

the  duplicates  to  be  tranfmicted  into  the  office  of  the  king's 
remembrancer. 

Other  penalties  are  annexed  to  the  feveral  oiFcnces. 

X.  Indemnity  of  officers  in  doing  their  duty. 

Officers  liable  jJq  commiffioner,  afleflbr,  or  collcflor  (hall  be  liable  to 

bu"thofc  of  Vhc  ^"y  o^l^cr  penalties  than  thofc  infiideJ  by  the  aft.  * 

aa.  And   perfons  fued  for  any  thing  done  in  the  execution 

Treble  cofli.       hereof,  may  plead  the  general  ifl'ue,  and  have  treble  colh« 

Noie\  The  buflnefs  of  the  commiflioners  of  the  land 
tax,  in  relation  to  the  duties  upon  the  pcrquifites  of  of- 
fices, is  treated  of  under  the  title  Office ;  and  in  relation  to 
the  duties  upon  houfes  and  windows,  the  fame  is  treated  of 
under  the  title  Houfes, 

A.  Precept  to  the  high  conftablc  to  return  a(re(rors. 

r  To  John  Bownefs^  gentleman,  high  con- 
Wcfimorland.     <  flable  of  the  iiali  Ward  wiihin  the  faid 

t  county. 

WE  the  commiffioner s  of  the  land  tax  for  the  faid  ccunty^ 
whofe  names  are  hereunto  fet^  and  feals  affix ed^  da 
hereby  require  you  forthwith  upon  the  receipt  heref^  to-ijfue  out 
your  warrants  to  all  the  petty  conflables  within  your  faid 
ts^ard,  in  the  form  or  to  the  effi^fl  hereunder  jdkwlng  \  that  ii 
to  fay  ^ 

VVeft^ 


Xi 
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EaftWard/      {    To  the  conftable  of 

nY  virtue  of  a  pncept  from  the  ccmmljfuners  of  the  land 
^  tax  for  the  /aid  county  to  me  diredfed^  you  are  hereby 
requind  forthwith  to  give  notice  to  the  lajl  collet,  on  of  th$ 
Jaidduty  within  your  conjhblewicky  thit  they  and  every  of  them 
do  pirfmaliy  appear  before  the  fat  d  commifftonen  at  ■  in 

' —  in  the  faid  county y  on thg  — day  of     ■  ■ 

oi  the  hour  of  in  thefortnoon  of  the  fame  day^  in  order  to 

he  appointed  offejfon  of  the  fa  id  duty  for  this  prefent  year^ 
end  at  the  fame  time  to  receive  thtir  charge^  hew  a  fid  in  what 
manner  to  make  their  afpjfments^  and  othcrwlfe  how  to  proceed 
in  the  execution  of  their  Jaid  cffice.  And  he  you  then  there ^  to 
certify  what  you  fh all  have  done  in  the  execution  hereof   Here* 

in  foil  you  not.     Given  under  my  hand  the day  of 

in  the  year  of  our  Lord 

John  Bowncfs,  high  cor, fl able* 
And  this  you  the  faid  high  conftable  are  in  rJo  wife  to  cmit^ 
en  the  peril  that  /hall  enfue  thereof     Given  under  our  hands 
Gndfeali  the  ■  day  of'  in  the  year  of  our  Lord  ■ 

6.  Appoincment  of  afTenbrs  of  the  hnd  tax>  with 

their  charge. 

WeSmorland.      T)Y  virtue  of  an  a  Si  for  granting  an  aid 

^^  to  his  majefly  by  a  land  tax^  at  four  /hi l* 
Ungs  in  the  pound ^  for  the  fervice  of  this  prefent  year^  IVe  thC" 
ummi/fioners  of  the  faid  duty  for  the  county  afore  faid  do  hereby 
nominate  and  appitnt  —  to  be  offeffors  of  the  faid  duty^ 
within  the  town/hip  of  — —  in  the  county  afore/aid.  And 
Vie  do  hereby  require  you  the  faid  offeffors^  to  make  your  affcjfment 
fsr  the  fame^  according  to  the  proportions  of  the  laji  affeff- 
mtnt  for  the  faid  duty  within  your  faid  town/hip.  And  of 
your  faid  affejfmeni  you  are  to  make  out  two  duplicates  in  wri» 
tinfy  and  fig  n  the  fame  with  your  names  \  and  the  fame  ^  togs* 
tber  with  the  names  of  two  or  more  able  and  fujffi: lent  inhahit^ 

ofits  to  be  colle^iors^  you  are  to  deliver  unto  us  at in 

-  in  the  CQunty  afarefaid,  on  — •  the day  of 

ot  the  hcur  of  '  in  the  forenoon  of  the  fame  day.     And 

J9U  are  to  givf  notice  to  the  /aid  persons  to  be  by  you  returned  for 
coUtSors^  that  they  alf  do  appear  at  the  fame  time  and  place ^ 
to  receive  their  appointment  and  charge.  Given  under  our 
hands  andfeals^  the  «  *  day  of  <  ■  in  the  year  of  our 

Lord'  ■ 

D  4  C«  Appoint- 
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C.  Appointment  and  charge  of  the  collcdlors  of  the 
land  tax,  with  warrant  co  coUeft. 

Weftmorland,    'VXTEihe  com77iiJ[:oriersdf  thelandtax  for 

^  ^  ihi  fald  coutity^  vjhofe  natjifs  are  here^ 
unt9  ftt^  and  ftah  cffixtd^  do  hn  £!>y  nomifiou  an ;  appoint 
m  to  hi  collegers  of  the  land  tax  for  tht  tovun/hiu  of 

-    ■  in  the  faid  county^  for  this  prefent  ye  tr  \  arid  do  hereby 

empower  th.  m  to  demand^  colicky  and  receive  the  /ame.  And 
you  the  faid  colliders  are  hereby  required^  within  ten  days 
afttr  your  receipt  bertcf  to  caufe  public  k  rot  ice  to  be  given  in 
the  church  or  chapel  immediately  ajter  divine  fervice  on  the 
Lord's  day,  and  to  cauje  the  like  mtice  in  writ  in;  to  be  affixed 
on  the  door  of  fu^h  church  or  chapel^  that  all  appeals  againfl 
the  ajfejfment  for  the  fame,  wid  be  fnally  heard  and  deter^ 

mined  by  the  jatd  commiffieners,  at in in  the  faid 

county^  on  the  — —  day  of now  next  effuing.     And  if 

after  the  time  of  fuch  determination^  any  perjon  fhall  refuft  or 
negleSl  to  pay  the  fime  upon  demand^  you  are  bireby  required  to 
levy  the  fame  by  difrcf  and f ale ^  or  forthwith  to  give  notice 
unto  us  thereof^  that  fu:h further  proceedings  may  be  bad  there'^ 
iw,  as  to  the  law  doth  appertain.  And  the  f ame ^  whin  coU 
lellid^.  you  art  hereby  required  to  pay  itfito  the  receiver -generdtl 
or  his  deputy y  at  the  times  and  places  hereafter  following  | 
that  is  to  fay  y  *  deducting  out  of  the  iafi  payment  thereof  3^, 
for  ruiry  pound  by  you  colle£ied^  for  your  trouble  in  alleging 
and  giving  receipts.  Given  under  our  hands  and  feals,  tbi 
•— ^  day  of  ^  in  the  year  of  our  Lord  ■  ■■  ■  » 

I 

D.  Complaint  to  the  commiflioncrs  on  the  land  tax 

not  paid. 

We(lmorland«      A     C.  and  B.  C.  eolteifcrs  of  the  land 

'**  •   tax  for  the  divijion  of  «  in  tbt 

faid  county^  complain  to  us  two  of  tht  eommiffioners  of  the  land 

tax  for  the  faid  county^  that  A.  O,  of in  the  faid 

county^  yeaman^  refufeth  (after  demand  by  the  faid  colUSicrs 
duly  made)  to  pay  his  rate  or  affeiment  to  the  land  tax  in 
the  faid  divijion  :  And  thereupon  they  pray  that  jujiice  may  he 
done. 

Before  us  A.  C. 

D.  E.  B.  C, 

F.G. 

£•  Smnmon^ 


£.  Summons  thereupon. 

WcftmoiUnd.  5  ^»  A.  O.  c/^ in  tbt  fold  tount,, 

C      yeoman^ 

"IX/'E  tvhQft  names  art  hinuntofet  and  feals  ofJUxed^  tw$ 

*  '     of  the  cammiJIimers  of  the  land  tax  far  the  fat d  countf 

for  this  fr^feut  year^  do  hereky  fummen  yw  ferfonally  to  ap" 

fior  before  us  at  the  houfi  of in in  the  faid 

(Tunty  on  the day  of  — —  at  the  hour  of         ■  in 

the noon  of  the  fame  day^   to  fhew  eaufe  why  you  refufe 

to  pay  y oar  proportion  of  the  rate  or  offtffment  t3Wards  the  land 

tax  Within  the  d-.vifion  of in  tDe  faid  county.     Given 

under  our  bands  and  feats  the  —  day  of  ■   ■■     in  the  year  of 
iui  Lard  ■ 

F.  Diftrcfs. 

f  Ti  A.  C.  fcf  B.  C.  colleJiors  of  thi  land 
VVcftmorland.     <     tax  for  the  divifion  of  —  in  the  faid 

(^     county* 

V)I7H£R  E  A  S    in  and  by  a  rale  and  affejfmeut  made 
and  figntd  according  to  the  fiatute  in  thai  cafe  tna'de^ 
A.  O.  of    ■  in  the  faid  county^  yeoman^  is  rated  and  af^ 

ft/fed  totoards  the  land  tax  in  the  faid  divifion  for  this  pnfent 
yenr  the  fum  of  ,  jind  whereas  it  dyly  appears  to  us^  txeta 

^f  the  commifftoners  of  the  land  tax  fur  the  faid  county^  thai 

t'>e faid  fum  of hath  been  lawful  y  detnanded  of  the  faid 

A.  O  and  that  the  faid  A.  O.  hath  refufed  and  doth  refufe 
Upay  the  fame  ;  and  whereas  the  (aid  A.  O.  having  appeared 
^ifon  us  in  purfuance  of  our  fummonsfor  that  purpofe^  hatb 
m  ft)twid  to  us  any  fufficient  caufe  why  the  fame  fhould  not  be 
pcid:  [Or,  And  whereas  tt  hath  been  duly  proved  to  us^  that 
ihi  faid  A.  O.  hath  been  duly  fummoned  to  appear  before  us 
thtfaid  commi/Jioners^  to  fhew  caufe  why  the  fame  fhould  not  bo 
poidy  hut  he  the  faid  A,  O.  hath  negU£fed  to  a,piar  according 
to  fuch  jummons^  and  bath  not  fhewtd  to  us  any  fufficitnt  caufe 
iohj  the  fame  fhould  net  he  paid ;]  Theje  are  therefor  §  to  require 
)9u  forthwith  to  make  d\fltefi  of  the  goods  and  chatteb  of  him 
the  faid  h,0.  and  if  within  the  fpace  of  four  days  next  after 
fach  di/irejs  by  you  taken  ^  the  faid fum^  together  with  the  charges 
^f  keeping  the  faid  difirofi^  fhall  not  be  paid^  that  then  you  do 
taufe  the  faid  diflrefs  to  be  appraifed  by  two  inhabitants  or  other 
fuffiaent  perfonfj  and  to  fell  thefame^  returning  to  him  the  J  aid 
A.O.  thi  overplus^  the  charges  cf  taking  ar^d  keeping  the  faid 
aijktfs  being  fr^  deduced, 

G.  Form 


ss  HanD  tax. 

G.  Form  of  the  duplicates  to  be  tranfmii'ted  to  the 
receiver-general,  and  into  the  exchequer. 

WeSmorland.    aSCHEDULE,  containing  the  whoU 

■^  yi/m  ojfejpd  upon  each  part/h  or  piace^ 
within  the  Eaft  Ward  of  the  f aid  county ^  for  and  towards 
aa  aid  granted  to  bis  majejly  by  a  land  tax  to  be  raifed  in  Great 
Biicain,  for  the  fervice  of  the  year  one  thoufand Jeven  hundred 
audftventyfivcy  and  alfo  ths  chrtfi'ian  names  and  furnames  of 
the  TifpeHive  offeffon  and  collectors ;  made  by  us  whofe  names 
are  hereunto  fet  andfeals  affixed^  commijjimers  of  the  land  tax 
for  the  faid  county ^  ibis  -  day  of       ■  ,  in  the  year 

afore/aid. 

/.      /•      dn 
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Affcflbrs  I 
Collcflors  i 


A-B. 
CD. 
E.  F. 
G.  H. 


Raifbeck ■  —34 

Affcflbrs  {  {;_^^ 


CoIleAors 


{ 


N.  O. 

P.  Q.         (and  (o  on.) 


flarcenp* 


LARGE  NY  comes  from  latrocinlum,  latrociny ;  and 
by  coniraflion,  or  rather  abufe,    larceny^      3  Inft. 
107. 

/.  Of  grand  larceny  in  general. 

IL  Of  petit  larceny. 

III.  Larceny  from  the  perfon. 

IV.  Larceny  from  the  boufe, 

V.  Larceny  in  a  booth  or  tent. 
VL  Larceny  on  a  navigable  river. 
VIL  Other  larcenies. 
VITL  Receiving  fiokn  goods. 
IX.  Offering  goods  fufpeSed  to  bejiokn^  to  be  pawned 
$rfold. 

X.Ad- 


-XI  Mveriifing  cr  receiving  a  reward  for  helping  t§ 

fioUn  goods. 
XL  Charges  of  profectition  and  conviifion  bow  to  be 
paid. 

L  Of  grand  larceny  in  general. 

Grand  larceny  is  a  feknioui  and  frauduUni  takings  and  wbttlicriai 
tarry ng  awayj  hy  any  perfon^  of  the  mire  perjonal  goods  of  larcenjk 
anotkery  above  the  vahe  ef  \2d,     \  Haw.  89. 

Fthniaus  and frauduhnt^  Felony  is  always  accompanied 
with  an  evil  intention,  and  therefore  (hall  not  be  imputed 
to  a  mere  miflake  or  miraniinadver(ion  \  as  where  perfons 
break  open  a  door,  in  order  to  execute  a  warrant,  .which 
vriil  not  juftify  fuch  a  proceeding  ;  for  in  fuch  cafe  there  is 
no  felonious  intention,     i  How.  65. 

For  it  is  the  mind  that  makes  the  taking  of  another's  Th«  rrind  mt. 
goods  to  be  felony,  or  a  bare  trefpafsonly  j  but  becaufe  the  ^^^^  "  feiooyor 
variety  of  circumdances  is  fo  great,  and  the  complications  *"*P^* 
thereof  Co  mingled,  that- it  is  impoflible  to  prefcribe  all  the 
circumfiances  evidencing  a  felonious  intent,  or  the  con* 
tmy  \  the  fame  muflbe  left  to  the  ^wn  and  attentive  con- 
fidera'.ion  of  the  judge  and  jury,  wherein  the  beft  rule  is, 
in  doubtful  matters   rather   to    incline  to  acquittal  than 
convidton.     Only  in  general  it  may  be  obferved,  that  the 
ordinary  difcovery  of  a  felonious  intent  is,  if  the  party  doth 
it  fecretlr,   or  being  charged  with    the  goods  denies  it. 
I  H.  H*  509. 

But  neverthclefs,  doing  it  openly  and  avowedly  doth  Rising  ,wty* 
not  excufs  from  felony.  So  where  a  man  came  to  horfe^ftct 
Smithfifid  msrket  to  fell  a  horfe,  and  a  jockey  coming 
thither  to  buy^a  horfe,  the  owner  delivered  bis  horfe  to 
^^e  jockey  to  ride  up  and  down  the  market  to  try  his  paces, 
but  inftcad  of  that,  the  jockey  rode  away  with  the  horfe^ 
ibis  was  adjudged  felony.     Kel.  82. 

So  where  a  perfon  came  into  a  fempftrefs's  (hop,  and 
cheapened  goods,  and  ran  away  with  the  goods  out  of  the 
^<^Pi  openly,  in  her  fight,  this  was  adjudged  to  be  felony. 
*^/^.  276. 

So  where  a  man  comes  into  a  houfe,  by  colour  of  a  writ 
^^  execution,  and  carries  away  the  goods  $  or  fues  out  a^ 
'ep'evin  to  get  another  man's  horfe,  and  then  runs  away 
^ith  him  ;  this  is  felony  under  colour  of  law.     ^  l^entn 
94-   i&/.83. 

And  in  Parr^s  cafe  at  the  Old  Bailey  \n  1787,  it  was 
<)elermined ;   That  obtaining  and  indoriiog  a  dividend 

warrant 


to  Harcenp. 

warrant  at  the  BanH  in  the  name  of  a  dock  holder,  ia 
**  perfonating  a  proprietor,  and  thereby  endeavouring  to 
receive  the  dividend ,'*  although  no  attempt  whatever  is 
made  to  receive  the  money  at  the  pay  office.  Liacb*s  Cr» 
Lew  J  341. 
Felony  tncbdet  Taking]  AH  felony  includes  trefpafs  ;  and  every  indid- 
frefptfu  ment  muft  have  the  words  /iioniof^JIy  took^  as  well  as  carritd 

mwoy  :  from  whence  it  follows,  that  if  the  party  be  guilty 

of  no  trefpafs  in  taking  the  goo'dt,  he  cannot  be  guilty  of 

felony  in  carrying  them  away.     1  Haw,  89. 

Wbert poireflioa       And  from  this  ground  it  hath  been  holden,  that  one 

it  gWcn  for «       ^jiQ  finds  the  goods  which  I  havcloft,  and  converts  them 

liUnMaTloI     ^^  ^**  ^^^  "^«  ^^^^  intent  to  fleal  them,   is  no  felon; 
^iovj  taking*       and  a  fortiori  therefore  it  muft  follow,  that  one  who  has 

the  adlual  pofleflion  cf  my  goods  by  my  delivery,  for  a 
Jpccial  purpofe,  as  a  carrier  wh  j  receives  them,  in  order  to 
carry  them  to  a  certain  place;  or  a  taylor  who  has  them 
in  order  to  make  me  a  fuit  of  clothes  ;  or  a  friend  who  is 
entruftcd  with  them  to  keep  them  for  my  ufe, — cannot  be 
faid  to  ileal  them,  by  tmhczzlmg  of>  them  afterwards,  id,. 
But  yet  it  hath  been  refolved,  that  if  a  carrier  open  a 
pack,  and  take  out  part  of  the  goods  ;  or  a  weaver  wha 
has  received  fxlk  to  work,  or  a  miller  who  has  corn  to 
grind,  take  out  part  thereof,  with  intent  to  ileal  it,  it  is 
felony,     i  Haw,  90. 

So  where  a  man's  goods  are  in  fuch  a  place,  where  or- 
dinarily they  are  or  may  be  lawfully  placed,  and  a  perfon 
takes  them,  with  intent  to  fteal  them,  it  is  felony ;  and 
the  pretence  of  finding  muft  not  excufe.     j  //.  H,  506. 
Ibrfc  fMtif  oa ■       So  if  a  man's  horfe  be  going  upon  a  common  where  he 
cMiBOA*  has  a  right  to  put  him,  and  another  take  the  horfe  with 

intent  to  fteal  him,  it  is  no  finding,  but  a  felony,  id. 
Borft  ilnyiflf*         ^^  ^^^o>  ^^  ^^^  horfe  ftray  .into  a  neighbour's  ground  or 

common,  it  is  felony  in  himlhat  fo  takes  him.  But  if  the 
owner  of  the  ground  takes  him  doing  damage,  or  the  lord 
feize  him  as  a  ftray,  though  perchance  he  hath  no  title  fo 
to  do,  yet  here  is  not  a  felonious  intention,  and  therefcre 
cannot  be  felony,  id. 
ttecp  ilrayiBg.        If  one  man's  (heep  ftray  into  another  man's  flock,  and 

that  other  perfon  drives  it  along  with  his  flock,  and  by  bare 

mittake  fliears  it,  this  taking  is  not  a  felony  ;  but  if  he  knew 

it  to  be  another's,  and  marks  it  with  his  m;irk,  this  is  an 

evidence  of  felony,     i  //.  H,  507. 

Taking  bay  or         h.  HaU  fays,  if  One  man  take  another  man's  bay  or 

corn  and  mixing  com,  and  mingles  it  with  his  own  heap  or  ftock  ;  or  take 

it  with  oiiierc.     another  man's  cloth,  and  embroider  it  wiih  filk  or  gold  ; 

fuch  other  perfon  may  retake  the  whole  heap  of  corn,  or 

CGCk 
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cocV  of  bay,  or  garment  and  embroider)^  alfo ;  and  thtt 
retaking  is  no  felony,  nor  fo  much  as  a  trefpafs.     i  //.  H* 

it  feems  generally  agreed,  chat  one  who  has  the  bare  Takinf  scot's  hy 
charge,  or  the  fpecial  ufc  of  goods,  but  not  the  poOeflion  thofc>»'ho  hate 
of  them  ;  as  a  fliepberd   whu   looks  after  my  flieep,  or  a  *  *'**' 

butler  who  takes  care  of  my  plate,  or  a  fervant  who  keeps 
a  key  to  my  chamber,  or  a  gueft  who  has  a  piece  of  plate 
fet  before  him  in  ao  inn,  may  be  guilty  of  felony  in  frau- 
dulently taking  away  the  fame,     i  Haw  90* 

By  the  ai  //.  8.  r.  7.  Servants  imbezilling  their  mafter's  S«mot$  im. 
goods  to  the  value  of  40  s.  or  above  (although  this  taking:  be  *>'«i»»;'g  *he»' 
00  trefpa(s)  (hall  be  p4ini(hed  as  felons.     But  this  fliall  not  ""*  ^  ^^^ 
exteod  to  any  apprentice,  nor  to  any  perfon  within  18  years 
of  age.     And  by  the  12  Aim.  r.  7.  If  it  is  taken  out  of  an 
boufe,  or  outhoufp,  it  11  felony  without  benefit  of  clergy. 

AI^  by  the  3  W.  c.  9.  If  any  perfon  fliall  ffeke  away 
with  intent  to  fteal,  or  imbezil,  any  furniture  oui  of  his 
^ging,  he  (hall  be  guilty  of  felony. 

Jlnd  atnrying  atcury]  To  make  it  come  within  this  de-  what  ffi^ll  b« 
fcriptioo,  it  feemeth  that  any  the  leaft  removing  of  the  thing  deemea  « ear ty- 
taken  from  the  place  where  it  was  before,  is  fufficient  for  '"^ 
this  purpofe,  though  it  be  not  quite  carried  off:  And  upon 
this  ground,  the  gueft,  who  having  taken  ofF  the  (heets  from 
his  M,  with  an  intent  to  fteal  them,  carried  them  into  the 
hall,  and  was  apprehended  before  ht  could  get  out* of  the 
houfir,  was  adjudged  guilty  of  larceny :  So  alfo  was  he, 
who  having  taken  an  horfe  in  a  clofe,  with  an  intent  to 
fteal  him,  was  apprehended  before  he  could  get  him  out  of 
the  dofe.     I  Haw,  93. 

At  the  Old  Bailey  May  feflions  1784,  Jama  Lamfier 
was  indided  for  aflaulting  Mrs.  Hohart^  and  taking  from 
bcr  perfon  one  gold  ear-ring,  which  he  pulled  from  her 
ear,  and  tore  the  fame  entirely  through,  as  (he  was  retiring 
from  the  Open  houfe  and  preparing  to  ftep  into  her  car« 
riage:  She  conceived  the  ear-ring  had  been  taken  away, 
but  on  her  arrival  at  home  it  was  found  among  the  curia 
of  her  hair.  The  cafe  was  fubmitted  to  the  judges,  who 
were  of  opinion,  that  it  was  not  only  a  taking  but  a  car^ 
^jing  away.     Liacb^s  Cr,  Law^  264.  2  Edit, 

And  in  the  cafe  of  Hgnry  Cofltt  at  the  Old  Bailey^  Fth. 
1782,  who  was  indided  fur  (lealing  a  qoantity  of  currants 
which  were  packed  in  the  fore  part  of  a  waggon,  and  the 
prifooer  bad  laid  bold  of  this  parcel  of  currants,  and  had 
got  Dear  the  tail  of  the  waggon  with  them  when  he  was 
ap{)reheoded ;  the  parcel  was  afterwards  found  near  the 
middle  of  the  waggon.  Oa  this  cafe  being  referred  to  the 
6  twelve 
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twelve  judges,  they  were  unanimoufljr  of  opinion,  that 
as  the  priibner  had  nmrvtd  the  property  frum  the  fpoc 
where  it  was  originally  placed,  with  intent  to  fteal,  it  was 
a  taking  and  ear ryinj^  away »  Leach's  Cr.  Law,  204.  2  Edit. 
But  in  a  cafe  refcrved  by  Mr.  J.  Nares  for  the  confider- 
ation  of  che  twelve  judges,  they  were  of  opinion,  that  the 
prifoner,  who  had  railed  up  one  end  of  a  parcel  which  lay, 
as  a  pocket  of  hops  would,  atit:i  length,  and  placed  it  upon 
its  end,  and  had  cut  che  package  open,  and  was  proceeding 
to  take  out  the  goods  when  detc6^cd,  but  had  not  removed 
It  from  its  place  where  it  originally  lay  in  the  waggon,  was 
not  a  fuffident  taking  and  curjy'mg  aivay  (o  as  to  conflitute  a 
larceny  %  and  the  prifoner  was  diictiargec?.  LeacVs  Cr. 
Law^  204. 
Wife.  By  any  fe^fon']  A  wife  may  be  guilty  thereof,  by  fteal ing 

the  gooUs  oi  a  Oranger  ;  bat  not  by  ilealing  the  goods  of 
her  hufolitid.     i  Haw,  93. 
S^ealiog  through       Itis  faid  by  Mr.  Daltan  anJ  others,  that  it  is  no  felony 
extreme  necefli-  fQ^  Q^g  rcductd  to  extreme  necefiitv,  to  take  fb  much  of 

another's  victuals,  as  wili  fave  him  from  iiarvir.g ;  but  L. 
HuU  fays,  that  this  rule  by  the  law  of  England  is  falfe  ; 
and  therefore  that  if  a  perfbn  being  under  nccefHty  for  wane 
of  victuals  or  clothes,  Aeals  another  man's  gcods»  it  is  fe- 
lony. I  H,  H.  54, 
One  thief  fteal-  If  one  ftealeih  another  man's  goods,  and  afterwards  ano* 
ther/**™ ''^^^       ther  ftealeth  the  fame  from  him;  the  owner  may  charge 

•  thi;  lirrt  or  fccond  felon  at  his  choice.     Dait.  c.  162. 
Alien,  An  alien,   whofc  fovcrcign  is  in  amity  with  the  crown 

o(  Eftgland^  rcfidinj:  htrre,  and  receiving  the  prv>tection  of 

•  the  law,  oweth  a  local  allegiance  to  the  crown  dunng  the 
time  of  his  refiviinee,  and  if,  during  that  time,  he  com- 
mittcth  an  offence,  he  (hdll  be  Table  to  be  punilhed  for  the 
lame,  even  as  a  natural  born  lubjtct.  i*or  his  perfon  and 
perfnnal  eiiate  are  a^  much  under  the  protection  of  the  law, 
as  the  natural  born  fubjcdt'.s ;  and  if  he  is  injured  in  either, 
he  hath  the  fame  remedy  at  law  for  fuch  injury*  Fcj?.  185; 

So  alfo,  an  .ilien  whofe  fovcreign  is  at  enmity  with  us, 
living  here  under  the  kmg's  protedlion,  committing  of* 
fences,  iiiay  be  j;roccedtd  againft  in  like  manner  t  for  he 
oweth  a  temporary  Incal  allegiance,  founded  on  that  fhare 
of  protection  he  recciveth.     id. 

So  alfo  a  prifoner  of  war,  although  he  is  not  properly 
fubje£l  to  the  municipal  laws  of  chts  lealm,  vet  if  he  com^ 
mits  any  cfRnce  againft  the  law  of  nations,  or  the  lighc 
of  nature  and  the  tundanKntal  laws  of  all  focieiy,  he  it 
liable  to  anfwtr  in  the  ordinary  courfe  cf  juSice,  as  other 
pei>i6n«  ofiVuU trig  in  like  aianner  are.     As  in  the  cafe  of 
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Piter  Moliens,  1  French  prifoner,  who  was  indiflcd  at 
the  gaol  delivery  for  the  city  of  Bri^ol  in  ^ugufl  >758» 
before  Sir  Michatl  Forfltr^  for  privately  ftealing  in  the  (hop 
of  a  goldfrnith  and  jeweller,  a  diamond  ring,  valued  at 
20 1,  Sir  Michael  fayi,  he  thought  it  highly  improper  to 
proceed  capitally  upon  a  local  ftatute,  againft  a  prifoner  of 
war;  and  therefore  advifed  the  jury  to  acquit  him  of  the 
circumftance  of  flealing  in  the  (hop  as  by  the  (tatute,  and 
to  find  him  guilty  of  fimple  larceny  to  the  value  laid  in  the 
indidiDcnt*  Accordingly,  he  was  burnt  in  the  hand,  and 
fent  to  the  prifon  appointed  for  French  prifaners.  id,  1 88. 

Of  ihi  mere  ftrfonal goods]  Mere  \  for  if  the  perfonal  Steeling  goods 
goods  favour  any  thing  of  the  realty,  it  cannot  be  larceny.   ^^»i  favour  of 
And  therefore  they  ought  to  be   no  way  annexed  to  the      •  **  *>• 
freehold  ;  therefore  it  is  no  larceny,  but  a  bare  trefpaf^,  to 
flcal  corn  or  grafs  growing,  or  apples  on  a  tree  ;  but  it  is 
larceny  to  take  them  being  fevered  from  the  freehold,  as 
wood  cut,  grafs  in  cocks,  ftoncs  digged  out  of  the  quarry  ; 
and  this,  whether  they  are  fevered  by  the  owner,  or  even 
by  the  thief  himfelf,  if  he  fever  them  ?t  one  time,  and  then 
come  again  at  another  time  and  take  them.   - 1  Haw.  93. 
I  H.H,  510. 

But  by  the  4  G.  2.  c,  32.  Every  perfon  who  (h?ll  fieal, 
"p,  cut,  or  break,  with  intent  to  flea),  any  lead,  iroo 
bar,  iron  gate,  iron  patifadoe,  or  iron  rail,  fixed  to 'any 
building,  or  in  any  garden,  orchard,  court- yard,  fence, 
or  out-let  belonging  to  any  building;  he,  his  aiders  and 
abettors,  and  nlfo  all  who  (hall  knowingly  buy  or  receive 
tne  fame,  fliall  be  guilty  of  felony,  and  be  tranfpurted  for 
ftven  years. 

And  by  the  2f  G.  3.  c.  68.  Every  perfon  who  (hall 
ileal,  rip,  cut,  break,  or  remove,  with  intent  to  flcal,  any 
copper,  brafs,  bell-metal,  utenfij,  or  fixture,  being  fixed 
to  any  building,  or  in  any  garden,  orchard,  court  yard, 
ftnce,  or  out-let  belonging  to  any  building;  or  any  iron 
rails  or  fencing  fet  up  or  fixed  in  any  fquare,  court,  or 
other  place  ;  he,  his  aiders  and  abettors,  and  alfo  all  who 
ftall  knowingly  buy  or  receive  tne  fame,  (hall  be  guiJty  of 
felony,  and  tranfported  for  fcven  years,  or  detained  in  pri- 
fon and  kept  to  hard  labour,  not  exceeding  three  years  nor 
lefs  than  one,  and  within  that  time,  if  the  court  (hall 
think  fit,  (hall  be  once  or  oftner,  but  not  more  than  thrice, 
publicklv  whipped. 

AKothc  goods  ou^^t  to  have  fome  worth  in  themfelves.  The  po^ck  mnft 
and  not  to  derive  ihiir  whole  value  from  the  relation  they  be oMon^e value, 
bear  to  fome  other  thing,  wnioh  cannot  be  ftclen  ;  as  paper 
or  parchment,  on  whicn  are  written  ailurances  concernifi^ 

9  lard'. 
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hnd^,  or  obligations,  or  covenants,  or  other  fecurities  fbf 
a  debt,  or  other  cbofe  in  adlion.     i  Haw  93. 

The  goods  ought  alfo  not  to  be  things  of  a  bafe  nature, 
as  dogs,  cats,  bears,  foxes,  monkeys,  ferrets,  and  the 
like;  which,  howfoever  they  may  he  valued  by  theo^vnery 
/hall  never  be  fo  highly  regarded  by  the  law,  that  for  their 
fakes  a  man  (hall  die  :  But  yet  the  fiealing  of  an  hawk, 
knowing  it  to  be  reclaimed,  is  felony  by  the  common  law 
and  by  (lacute,  in  refpe^l  of  that  very  high  value  which  was 
formerly  fet  upon  that  bird.  ,  i  Haw.  93. 

But  by  the  8  H.  6.  c.  la.  If  any  perfon  fliall  deal  any 
record  or  proc<;fs  belonging  to  any  of  the  courts  at  IFeJi^ 
mirjiif^  by  reafon  whereof  any  judgment  (hall  be  reverfed, 
he  ihal!  be  guilty  of  felony. 

And  by  the  2  G.  2.  c.  25.  If  any  perfon  (hall  fteal,  or 
take  by  robbery,  any  exchequer  order  or  tallies,  or  other 
orders,  intitling  any  other  perfon  to  an  annuity  or  (hare 
in  any  parliamentary  fund  ;  or  arvy  exchequer  bills  ;  bank 
notes  I  South  Sea  bonds  ;  Eafl  India  bonds  ;  dividend  war- 
rants of  the  bank*  South  Sea  company,  Eaji  India  company ^ 
or  any  other  company;  bills  of  exchange  ;  navy  hills  or 
debentures ;  goldfmiths  notes  for  payment  of  money  ;  or 
other  bonds  or  warrants,  bills,  or  promifibry  notes  for 
payment  of  money  \  he  fliall  be  guilty  of  felony,  with  or 
without  the  benefit  of  clergy,  in  the  fame  manner  as  he 
would  have  been,  if  he  had  fiolen  or  taken  by  robbery  any 
other  goods  of  the  like  value  "with  the  money  due  thereon  : 
But  not  to  work  corruption  of  blood. 
Ot  bank  notef^         In  the  cafe  of  F.  Hajfcl  at  the  Old  Bailey^  16  0&.  1730, 

it  was  declared  felony  in  a  fervant  of  the  pod  ofHce  to 
fteal  •nt  bank  note  from  a  letter  committed  to  his  care, 
though  the  ftatute  only  makes  it  felony  to  Real  hank  notes 
in  the  plural.  And  Sir  P.  Yorke^  then  attorney-general, 
argued,  that  it  was  a  mod  unreafon^ble  conftrudiion  to 
fay  that  the  legiflacure  intended  to  make  it  felony  to  fteal 
twi  notes  of  3I.  each,  and  yet  that  it  (bould  not  be  fe-- 
lony  to  (teal  om  note  of  10,000  1.     LiacV's  Cr.  Law^  i. 

0/ansther]  It  feems  agreed,  that  the  taking  of  goods, 
whereof  no  one  had  a  property  at  the  time,  cannot  be  fe** 
lony  ;  and  therefore  that  he  who  takes  any  treafure  trove, 
er  a  wreck,  waif,  or  ftray,  1>efore  they  have  been  feized 
by  the  perfons  who  have  a  right  thereto,  is  not  guilty  of 
felony,  but  (hall  be  punifhed  by  fine,     i  Haw*  94. 

But  yet  the  taking  of  thefe  muft  be,  where  the  party 
that  takes  them  really  b^'^lieves  them  to  be  fuch,  and  co- 
lours not  a  felonious  taking  under  Aicb  a  pretence  ;  for 

then 
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(hrh  every  fcinn  woiilil  cava  his  felony  under  that  pre* 
trace.    1  H-  H.  506. 

Alfo  it  is  hid,  ihat  there  may  be  felony  in  taking  goodSf 
ibe  owner  whereof  is  unknown;  in  which  cafe,  the  king 
(kill  hivc  [he  goods,  and  the  oftenJer  (hall  be  indideJ  fur 
Mking  the  goods  uf  a  perfon  unknown  ;  and  it  fecmt,  ihdt 
inrAnte  cues  the  law  will  rilher  feign  a  pfopeny,  where 
in  ItriAnefs  there  is  nose,  than  fuffcr  an  offender  tj  efcape< 
1  Hew.  Q4. 

Neiiher  fiiall  he  who  takes  fifli  in  a  river  or  othfcr  jreat  Fift  in  1  tint, 
water  wherein  they  are  at  iheir  natural  liberty,  be  guifty  of 
feliny ;  as  he  may  be,  who  takes  them  out  of  a  tru.ik  or 
parnl.     I  Haw  94. 

Upon  the  like  ground  it  frems  cle;ir,  that  a  man  cannot  f|,„|,  nain 
cnmniit  felony,  by  taking  hares  or  conies  in  a  witrren,  or  «adi)i|cai». 
old  pigeom  being  out  of  (he  houfe  ;  but  it  ii  agreed,   that 
one  may  commit  larceny,  in  taking  fuch  or  any  other 
cieatuicy'^ie  naiw^,   if  (hey  hi  tit  far  food,  and  reduced 
oianieners,  and  kQOwn  by  bim  to  be  fo,    id. 

He  who  flcals  goods  belonging  10  a  parifli  church,  rsay  CcWi  tw^iiciai 
be  indicted  for  fleilmg  the  goods  of  the  panfliioncr!.  ///,        w  »  puifti. 

And  it  hath  been   adjudged,  that  he  who  takes  off  a  Stcilln(il)itoii4. 
fliroud  from'a  dead  corps,  may  be  indicted  as  having  ftulen 
it  from  him  who  was  the  owner  thereof  when  it  was  put 
on  i  for  a  dead  man  can  hare  no  property,  id. 

Abtvt  the  vclut  of  izd.]    The  learned  editor  of  Halt'i  V.l.ieBrrh, 

Hiftory  of  the  Pleas  of  the  Crown  obfcrves,  that  in  former  k«^'  *"''"• 

timcF,  though  the  punifbment  of  thefc  wag  capitn],  yti  ilie 

criminal  was  permitted  to  redeem  his  life  by  a  pecuniary 

tanfom ;  but  in  the  9  H.  i.  it  was  enafled,  that  whoever  , 

waicunvii^led  of  theft  Ihuuld  be  banged,  and  the  liberty 

of  redemption  was  entirely  taken  away  ;  whicli  law  con- 

linaes  10  this  day.     But  confidering  (he  alteration  in  the 

value  of  money,  the  fcvirity  of  it  is  much  greater  now 

Wiin  it  was  then  1  for  lid.  would  then  purchafc  as  mucl) 

U40S.  will  now:  And  vet  a  ihtft  ab ne  the  value  of 

punifliment.     Upon  which 

I,  that  while  all  ii>ii)gi>  c)ie 

rown  dearer,  the  life  of  man 

id  from   hence  takes  occa- 
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atict  above,  draws  this.coipclufion,  that  the  thfng  ftoleit 
ought  to  be  reafonably  Talued,  that  is,  having  refpcSt  to^ 
the  great  alteration  in  the  value  of  money,  a  Inft*  1 899 
190.  For  20 8*  were  then  a  real  pound  weight;  whtcbi 
name  we  ftill  retain,  although  the  weight  is.  much.  dl« 
miniOied. 

If  two  perfons  or  more,  together,  fteal  goods  above  th^ 
value  of  1 2  d.  every  one  of  them  is  guilty  of  grand  larceny  ^ 
for  each  perfon  is  as  much  ail  ofFender  as  if  he  had  beca 
alone*     i  Haw,  95. 

Alfo  it  feems  the  current  opinion  of  all  the  old  books^^ 
that  if  one  at  feveral  times  fieal  fevera)  parcels  of  goods, 
each  under  the  value  of  12  d.  but  amounting  in  the  whole 
to  more^  from  the  fame  perfon,  and  be  found  guilty  there** 
of  on  the  fame  indi£lment,  he  fiball  have  judgment  of  death 
as  for  grand  larceny ;  but  this  feverity  is  feMom  pradifed^ 
I  Haw*  95* 

//•  Of  peiH  larceny. 

WhAhit..  ^^^'>^  larceny  agrees  'with  grand  larceny  in  the  feveral 

particulars  above-mentioned,  except  only  the  value  of  tbe^ 
goods  (and  except  as  hereafter  followeth)  \  fo  that  where* 
ever  an  offence  would  amount  to  grand  krceny,  if  the 
thing  ftolen  were  above  the  value  of  12  d.  it  is  petit  lar- 
ceny, if  it  be  but  of  that  value  or  under,     1  Haw,  95. 

And  if  one  be  indided  for  fteahng  goods  to  the  value  of 
10  s.  and  the  jury  find  fpecially,  as  they  may,  that  he  is 
guilty,  but  that  the  goods  are  worth  but  10 d. ;  he  (hall 
not  have  judgment  of  death,  bt^  only  as  for  petit  larceny. 

1  Haw.  95. 

^    .  ^       In  petit  larceny  there  can  be  no  accelTaries,  neither  be- 

HowVtr  biU-  By  ^be  3  Ed.  I.  c,  15.  Perfons  indiAed  of  petit  farceny, 

•bk.  if  they  were  not  guilty  of  fome  other  larceny  aforetime,  are 

bailable  by  judices  of  the  peace.  And  it  feems  to  be 
agreed,  that  tiiere  is  no  neceffity,  that  fuch  perfon  be  of 
good  reputation:  But  yet  if  the  crime  be  open  and  manifeft^ 
it  feems  that  they  ought  not  to  be  bailed  \  but  if  there  be 
any  colour  of  probabitrty  for  their  innocence,  it  feems  moft 
agreeable  to  the  intention  of  tlie  flatute  to  bail  them. 

2  Haw^  I  o  I . 

JoAfcet  to  com-       ^^^r  a  juftice  of  the  peace,  before  whom  an  ofFender  fhalF ' 
aih  or  M.         be  brought  for  petit  larceny  out  of  fefEons,  may  not  punifh 

the  faid  ofFender  by  his  dilcretion,  and  fo  let  him  go ;  but 

mud-  have  him  committed  or  bailed,  to  the  intent  he  may 

come  to  his  trial,  asia  cafes  of  other  felonies ;  And  if  upon 

•    '  2  J"  *    fci» 


his  trial,  the  jury  (hall  find  the  goods  ftolen  to  exceed  12  c!. 
in  vaJae,  the  ofFender  (hall  have  judgment  to  die  for  the 
fault.    Dalt.  ci  154.. 

It  fcemeth,  that  all  petit  larceny  is  felony,  and  confe-  PaniAneiit. 
qoently  requires  the  word  fekmoujl^  in  an  indi£\ment  for 
it;  yet  it  is  certain  chat  it  is  not  punifhable  with  the  lofi  of 
life  or  lands,  but  only  wUh  the  forfeiture  of  goods,  and 
whipping,  tranfportation,  or  other  corporal  punifhment. 
I  Haw.  95. 

///.  Larceny  from  iht  per/on. 

If  the  goods  are  taken  from  a  man's  perfon,  the  oflPence 
receives  a  farther  degree  of  guilt  ^  and  if  it  is  attended  with 
potting  him  in  fear,  it  is  called  robbery  ;  for  which  fee  that 
litlc. 

If  it  is  without  putting  him  in  fear,  then  it  is  called  barely 
Urzenj from  thiptr Jon. \  Haw.  <)^. 

If  it  is  done  privily  without  his  knowlec^ge,  by  picking  of 
p^/ckets,  or  other  wile,  it  is  exduded  from  the  benefit  of 
clergy  by  the  8  El,  c  4.  (That  is,  if  the  thing  ftolen  be 
above  the  value  of  12  d.  2  H,  U*  366.)  But  this  llature 
extendeth  not  to  accefl'aries,  either  before  or  after, 
1  Haw,  350. . 

If  it  is  done  openly  and  avowedly  before  his  face,  it  is 
within  the  benefit  of  clergy^  ( i  Haw.  97.)  except  where  it 
is  committed  in  a  dwelling-houfe,  or  outhoufe  thereunto 
belonging,  to  the  value  of  40  s.  from  which  the  benefit  of 
clergy  is  taken  away,  by  the  12  Anfl.Jl,  i.  c],  hereafter 
following. 

IV4  Larceny  from  the  boufe. 
This  moft  be  underftood  where  the  offence  falls  (hort  of 

By  the^.3' ^.  r.  9.  Every  perfon  that  fliatl  felontoufly  Robbing idwd- 
takeaway  any  goods, » being  in  any  dwelling  houfe,  any  Hngfaoufe,  (one 
perfon  being  thereinr,  and  put  in  feap;  or  fliall  rob  any  J^^^^^^JI^^*'"*  -« 
dwelling  houfe  in  the  day  time,  any  perfon  being  therein  ; 
he,  bis  comforters  and  abettors,  (hall  be  guilty  of  felony 
without  benefit  of  clergy. 

And  by  the*  39  £/.  r.  1 5.  Every  perfon  who  (hall  be  fobbing  in 
convided  of  rihe  felonioufly  taking  away  in  the  day  time  houfe  to  the 
»ny  money  or  goods  of  the  value  of  5  s.  in  any  dwelling  ^»»"co^  S'- 
hoofc,  or  outhroufe  thereunto  belonging,  and  ufcd  to  and  t^J^'o!** 
w:th  the  fame,  although  no  perfon  be  therein,  ihall  be  guilty 
^  felony  without  benefit  of  clergy. 

E2 
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This  requires  an  adual  breaking,  and  not  entering  by 
(he  doors  being  open,     i  i/.  H.  548. 
Stf jiinj  Mt  of         And  by  the  12  Ann.  ft.  i.  <•  7.     Every  perfon  that  (hall 

*aiaeof%oi.*  felonioufly  ileal  »ny  money,  goods,  or  merchandizes,  to 
ito  perfon  being  the  value  of  40  s.  being  in  any  dwelling  houfe,  or  out- 
therein,  and  the  houfe  thereunto.  belonging,  altho*  it  be  not  broken  open, 
opTa,"*^  '**  *°  ^^^  '"y  P^ffon  be  therein,  (hail  be  guilty  of  felony  without 

benefit  of  clergy. 
Br»iktnga  And  by  the  I  Ed.  6.  c.  \i.  f,  lo.   Every  perfon  who 

^^e* any  perfon  **"  ^  convided  of  breaking  any  houfe  in  the  day  time, 
Wing  therein,  any  perfon  being  therein,  and  put  in  fear,  (ball  be  guilty  of 
•no  put  iA  /ear.    felony  without  benefit  of  clergy. 

And  this  altho'  nothing  be  actually  taken  :  But  it  re- 
quires not  only  an  afiuai  breaking,  and  putting  in  fear» 
but  alfo  an  entry  with  an  intent  to  ton.mit  felony,  and  (o  to 
be  laid  in  the  indi£hnent*     I  H.  //.  548. 
Shopliftifif  to  By  the  10  C^  11  JV.c.2'^.  Every  perfon  that  (hall  by 

the  value  of  5 ••    night  or  by  day,  in  any  (hop,  warehoufe,  coach- houfe,  or 

fiable,  privately  and  felonioufly  fteal  any  goods,  wares,  or 
merchandizes,  to  the  value  of  5  s.  although  ii  be  not  broken 
open,  nor  any  perfon  be  therein,  (hall  be  guilty  of  felony 
without  benefit  of  clergy. 

WarehQufe]  In  the  cafe  of  John  Howard  at  the  Old  BaUey^ 
July  ^^  17SI*  He  was  indided  on  this  fUtute,  for  pri« 
vately  ftealing  goods,  the  property  of  Meflrs.  Fiudyer  and 
company  in  the  warehoufe  of  J^hn  Day:  There  «ra» 
another  count  in  the  indi&ment,  charging  tbat  the  pri* 
loner  ftole  the  gcxxis  of  Jobn  Day  in  his  warrhoufe.  The 
cafe  upon  evidence  appeared  to  be,  that  John. Day  kept  a 
common  warehoufe  by  the  w«lef  fide,  where  merchant! 
did  ufually  lodge  goods  intended  for  exportation,  till  they 
could  have  an  opportunity  of  putting  them  on  board. 
The  goods  in  the  indidlment  were  fent  by  Fludyir  and  com<- 
pany  to  this  warehoufir,  in  order  to  b^f^  on  board  a  vellei 
for  expohation,  and  were  ftolen  by  th».  fnifoner  in  this 
warehoufe.  The  court  was  of  opinion,  that  ^(K'^  "^^  ^ 
cafe  within  the  ftatutc.  For  by  the  word  warehipf^\n  the 
ilatute  is  meant,  net  a  mere  repofitory  for  goods,  but-fiaqi|. 
places  where  merchants  and  other  traders  keep  their  gooilik 
for  fale,  in  the  nature  of  (hops,  and  whither  cuftoroers  go 
to  view  them.  And  though  the  goods  in  this  cale  might 
with  propriety  enough  be  chargetTto  be  the  goods  of  J^bfL 
Day,  fincc  he  had  the  charge  and  po(reffion  of  them,  which 
made  him  anfwerable  to  his  principals  for  them  i  yet  fiill 
(he  fame  obje<3ion  recurreth,  his  warehoufe  was  not  a  place 
for  fale,  but  merely  fafe  cuftody.    Accordingly  the  larceny 
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being  fully  proved,  the  prifoner  was  by  the  direction  of  tho 
court  found  guilty  of  larceny^  to  the  value  laid  in  the  ifi« 
didmcnCy  and  acquitted  of  dealing  privately  in  the  ware- 
houfe.  It  has  been  generally  held,  that  the  meaning  of 

this  ad.  with  regard  to  Jhoplifting^  is,  that  the  goods  muft 
De  focb  as  are  ufually  expofed  to  fale  in  xYitJbop^  and  not 
any  other  valuable  thing  which  may  happen  to  be  put  there. 
And  tt  feemeth  that  the  fame  equitable  conftrudion  (houid 
take  place  with  regard  to  wanboufes.  The  ^oods  ihouU 
be  fuch  as  are  ufuallv  cxpofed  Co  fale  in  fuch  places.  And 
tho*  C9acb-bnifis  zwjiahiity  which  are  likewife  named  in 
the  ad,  are  not  places  for  fale,  yet  (lill  in  the  conftru^lion 
of  fo  penal  a  law,  it  will  not  be  amifs  to  carry  the  famr. 
equity  as  far  as  may  be  with  regard  to  them.  The  goods 
(hould    be    fuch  as  are  ufually  lodged  xn  thofe  places. 

^•A  77- 

Privately]  If  it  (hall  appear  on  the  evidence,  as  it  often 
doth,  that  thofe  places  were  broke  open  at  the  time  of  the 
larceny,  the  cafe  (as  it  feemeth)  will  not  come  within  the> 
ad.     For  the  words  are,<^-*jf  any  perfon  (hall  privaufy 

fical, which  feemeth  to  exclude  all  cafes,  where  any 

degree  of  force  is  ufed  to  come  at  the  goods,  id.  79. 

Jnj  g$oJs^wara^  9r  mercbaniizi]  In  which  words  mtfir^y  Money  net  i»- 
b  not  included.     For  altho'  the  word  g$ods  may  in  a  large  ^^^^^^* 
fcnfc  take  in  money,  and  often  doth,  yet  being  connected 
with  woris  mid  w^cbaiuiiTutx  the  fafer  con(lru£lion  of  To 
penal  a  fbtute  will  be,  to  confine  it  to  goods  of  like  kind, 
goods  expofed  to  fale.  id. 

In  like  manner,  it  was  ruled,  upon  the  fame  principle, 
9t  MM^fi^m  Lent  aiBzet  1751,  in  the  cafe  of  dorgi 
GrinuSf  iodised  on  the  ftatute,  24  G.  2.  e.  45.  for  ftealing 
aconfiderable  fum  of  money  out  of  a  (bip  in  port :  Though 
great  part  of  it  confifted  in  Portugal  money,  not  made  cur- 
rent by  proclamation,  but  commonly  current,     id. 

fiut  b0rfi$  fecm  clearly  to  be  included  under  the  word  HorTct  SoduMi 
j0«^,  by  reafon  of  the  mentioning  eoacb^boufes  and  ftables 
before;  and  b^rfe-JieaUrs  are  fpecified  in  the  fubfequenc 
pvts  of  the  ad. 

Every  perfon  who  (ball  apprehend  any  one  guilty  of  Reward  for  ron- 
breaking  open  houfes  in  a  felonious  manner  ;  or  of  private-  Jl^j^*  **  **** 
ly  and  felonioufly  dealing  goods,  wares,  or  merchandizes, 
of  the  value  of  5  s.  in  any  ibop,  warehoufe,  coach-houfe, 
orftable,  though  they  be  not  broken  open,  and  although  no 
pulbn  be  therein  to  be  put  in  fear,  and  (hall  profecute  him 
to  convi£Uon,  (hall  have  a  certificate  without  fee,  under  Ccrti6catt» 
the  hand  of  the  judge,  certifying  fuch  convi£lion,  and  with* 
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in  whatparifh  or  place  the  felony  was  committed,  and  aHb 
that  fuch  felon  was  difcovered  and  taken,  or  difcovered  or 
taken,  by  the  perfon  fo  difcovering  or^apprehending;  and 
if  any  difpute  arife  between  fever«»I  perfons  fo  difcovering 
or  apprehending,  the  judge  fhall  appoint  the  certificate  into 
fo  many  (hares  to  be  divided  among  the  perfons  conccrnecL 
9S  to  him  (hall  feem  juft  and  reafonable  : 

And  if  any  perfon  fliall  happen  to  be  flain  by  any  fuch 
boufebreaker,  or  other  felon  as  aforefaid,  in  endeavouring' 
to  apprehend  him,  the  executors  or  adminiftratois  of  fuch 
perfon  flain,  (hall  have  the  lilfe  certificate: 

Which  certificate  0iall  be  inrolled  by  the  clerk  of  the 
peace  of  the  county  in  which  it  iba)l  be  granted,  for  which, 
he  (ball  have  is. 

And  the  faid  certificate  may  be  once  ailigned  over,  and 
no  more. 
T»emp*ion  from       And  the  original  proprietor,  or  the  afEgnce  of  the  fame, 
p»rilh  offices.       fiiall  by  virtue  thereof  be  difcharged  from  all  manner  of 

parifh  and  ward  offices,  within  the  pari(h  or  ward  where  thq 
felony  was  committed. 

But  the  certificate  (hall  not  be  ailignable,  after  it  haf 
been  once  made  ufe  of  to  exempt  any  perfon  from  fuch  of- 
fice.    loC^  II  ^.  ^,23. 

From  all  manntr  of  partfii  and  ward  offcei\  E.  29  G.  2. 
K*  and  Davis,  Motion  to  quafh  a  conyiflion  and  the 
affirmance  of  it  on  appeal,  removed  into  the  king's  bench 

by  certiorari ;  irpon  this  cafe: The  defendant,  being 

affignee  of  a  certificate  under  this  aA,  was  appointed  by 
the  trufiees  under  an  ad  of  the  22  G.  2.  to  be  colledor  <^ 
the  pari(h  rates  for  repair  of  fhef  roads  within  the  parilfa  of 
Si.  Liana fd*s,  Shtndiub ;  and  refufing  to  lake  the  office 
upon  him,  infifting  that  he  was  exempted  by  the  benefit  of 
his  certificate,  he  was  convided  before  a  juftice ;  and  thisf 
convifiion  being  affirmed  upon  appeal  to  the  feffions,  it 
was  now  moved  to  quafh  thefe  proceedings  as  illegal. 
After  argument  on  (hewing  caufe ;    ■.    'By  Ryder  Ch.  jf. 
^Jie  queftion  is,  Whether  the  defendant  has  a  rtgbt  to  be 
pxemptcd  from  this  office  by  virtue  of  his  certificate?  The 
z€t  exempts  the  party,  and  his  affignee,  from  all  parifh  and 
ward  offices.      Here  are  two  qul^ftions :    Firfit,  whether 
this  is  a  parifh  office  7  fecondly,  whethier  it  is  within  this 
pd?  and  though  the  latter  may  feem  to  be  a  confequence  of 
the  forrner,  yet  h  may  be  neceflary  to  confider,  whether 
this  is  the  old  office  of  furveyor,  or  a  new  office.     It  is 
pot  necefTary  for  a  parifh  ofEcer  to  be  chofen  by  the  pa^ 
iriAuoners.    A  parifh  office  muft  be  cxercifed  about  parifti 
* '     '  bufine^i 
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l^ne&;  and  the  officer  muftbe  apariftioner;  Both  which 
JDgredieiits  are  here.  It  tmy  be  z  queftion  of  nicety, 
whether  thia  ad  extends  to  new  offices ;  tfaou^h  I  give  00 
opinion  as  to  this  point.  The  rffice  U  not  ca-extenfivR 
with  that  of  furveyorj  but  yet  it  feems  pan  of  that  old 
office.  .  It  canaot  be  prefumed,  that  the  22  G.  2.  meant 
to  bkc  away  any  privilege  which  the  party  had  before. 
Therefore  as  I  do  not  think  this  a  new  office,  I  ihtnk  the 
convift'ton  and  affirmance  thereof  ou^ht  to  be  quaflied; 
without  giving  any  opinion,  whether  the  exemption  will 
citend  to  a  new  o£ce,  which  did  not  cxift  at  the  time  of 
the  10  W  II  JV.—DtJinifin  J.  The  queftion  i^  Whether 
the  colleSor  of  the  pariQi  rales  in  the  parifh,  within  the 
22  G.  2,  is  a  parilh  officer  within  the  benefit  of  the  certi- 
ficate imder  the  10  tf  11  ^.  ?  1  think  the  aft  of  10  £=f 
II  H^.  ought  to  have  a  liberal  contlruftion.  The  office 
of  furvcyor  ii  partly  (o  be  executed  by  this  cotjedor.  And 
it  is  in  fafl  an  old  office,  divided  fay  an  i(k  of  parliament, 
and  to  be  executed  by  two  perfona.  And  the  colleftor  is 
certainly  as  much  a  parilh  officer  as  the  furveyor  appoint- 
ed under  this  aA  of  parliament.  A  covenant  to  pay 
taxes,  extendi  to  fubfequcnt  taxes  of  the  fame  kind.  So 
a  privilege  of  perfons  from  offices.  The  *€t  does  not  con- 
fine it  to  offices  in  bein^.  It  was  intended  as  a  reward. 
Tberefoie  the  new  modelling  an  oldoffice,  fliall  have  the 
fame  benefit  and  cooflrufiion  as  the  old  office  ttfetf  would 

be    imitled   to. Ftfttr  J.     This  mull  certainly  be 

taken  to  be  aparifii  office.     For  the  duty  is  confined  to 
the  parifh,  and  to  be  executed  by  an  inhabitant.     I  do  noE 
take  it  to  be  x  new  office  j  for  it  is  part  at  le^ft  of  the  old 
one.    I  will  go  a  little  further,  and  fuppofe  it  an  entirely 
new  created  office;  and  yet  if  a  parifh  office,  I  fhuuld 
think  it  within  ihc  10  C^  1 1  ^.     Clergymen,  at  common 
tiw,  are  exempted  from  all  offices;  and  therefore  would  be 
exempted  from  the  new  offices.     So  an  attorney's  privilege 
So  dilTenting  mi- 
's by  the  toleration 
tII  as  old  ones.^— 
o  tf  H  W.  are  ai 
e  contribute  to  the 
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,  ihould  be;  appoin^d  by  the  pariih^  'st  the  tonfttfUe  is  *% 
parifh  ofiicer,  though  not  named  by  the  parifli«  Nothing  ca^ii 
be  clearer*  th^n  that  this  i$  part  of  the  M  office  of  fiu- 

veyor. Thcrtforc  the  convi£lioo,  andaffirounoe 

thereof,  wercquafiied.     M.S. 
coi!  iili*"*^ '*'       And    moreover,    as    a   further    reward,    every   perfon 

who  fhall  apprehend  any  perfon  guilty    of  the  feionioMS 

.  breaking  and  entering  of  any  houfe  in  the  day  time,  arrd 

profecute  hipi  to  coiividion,  ihzW  haw  a  certificate  under 

the  hand  of  the  judge,  without  fee,  to  be  made   out  and 

delivered  before  the  end  of  the  aHizef,  certifying  the  cot\* 

^viciion,  and  in    what  parifli   the  faid    felony  was  commit- 

.  ted,  and    alfo   that   fuch    felpn  was  taken  by.   the    perfon 

claiming  the  reward;  and   if  any  difpute   (hal)  happen  to 

a  rife  between  the  pcrions  claiming,  the  judge  (ball  by  the 

,faid    certificate  appoint  the  fame  to  be   paid  amongft   the 

parties  claiming  thefame^  in  fuch  (bares  and  propoitions  as 

to  him  (hall  feem  juft  and 4'eafon able* 

And  on    tender  of   fuch  certificate  to  the  (herifF,  znd 

demand   made,   he  (hall  -pay   to  the  perfon  fo  intitled  the 

fumof  4ol.  withcut  fee,  within   one  month    after   fuch 

tender  and  demand;  on  pain  of  foifeiring  double,  with 

treble  cofis.     5  Jn,  r.  3i« 

4ol.tothecn.       And  if  any  watchman  or  any  other  perfon  be  killed 

cuto'i  of  a  per-  in  endeavouring  to  apprehend  any  fuch  houfebreaker,  his 

ion  killed.  executors  or  adminiflraiors  (hall  have  a  certificate  delivered 

'  under  the  h^^nd  and  Teal  of  the  judge,  or  0/  the  two  next 

jufiices,  of  fuch  perfon   being  fo  killed ;  which  certificate 

they  (hall,  upon  fMfiicient  proof  before  them  made,  give 

without  fee:  Whereupon  fuch  executor  of  adminiflrator 

(hall  be  intitled  to  receive  the  like  fum  of  40  1*  in  lik,e 

manner.     5  Jn.  r.  31.  /.  2. 

40I.  »nd  •  piT-       And  moreover,    if  any  perfon  being   out  of  prifon* 

t"^oT\iui]-^^^^  commit   any  fuch  houf. breaking  in  the  day  time  as 

aforefaid,  and  afterwards  difcover  two  or  more  the  like 
offenders,  fo  as  two  or  mote  be  conviiEled,  he  (hall  have 
the  like  reward  and  allowance  of  40  I*  and  alfo  all  other 
advantages  which  are  given  to  perfons  who  (hall  apprehend 
aiid  conviifl  any  the  like  offenders }  and  fhall  alfo  have 
the  king's  pardon  'for  all  burglaries,  robberies,  and  felQ« 
nies  (except  murder  ai;d  treafon)  by  him  committed  beforte 
fuch  difcovery  made^  which  pardon  (hall  be  likewif*  *a 
good  bar  to  an  appeal.  5  jfn,  r.  31,  /.  4. 
Shenifcobere-  ^qd  the  fhcriff,  en  producing  the  certificates^  and 
uttiu^^  ^*  *^*  receipts  for  the  faid  rewards,  may  dcdufl  the  fame  on  his 

accounts;  and  if  he  have  not  money  in  his  hands,  he 
0ia11  be  repard  out  of  the  treafury,  on  certificate  froio  the 
der k  of  the  pipe.    5^0.  f.  31./ 3* 

Or 


•  Or  ififteid  of  clHirgioj;  the  Tame  in  hia  accouats,  he  mzf 
immediately  apply  to  the  commiffionert  of  the  treafury^ 
who  (ball  forthwith  repay  tbc  fainc  without  fee.  3  (?• 
<.  15.  /  4' 

V.  LarceiTf  in  a  booth  or  tent. 

Pcrfons  round  guilty  of  robbing  any  perfon  in  any  booth 
,or  tent,  in  any  fair  or  market,  the  owner,  bit  wife,  chB- 
dren,  or  fervants,  being  within,  whether  they  be  fleeping 
or  waking,  fhall  fulFer  as  felons  without  benefit  ojf  clergy* 
5  fsT  6  Ed.  6.  c.  9.  yi  5« 

VL  Larctftf  on  a  navigable  river , 

By  the  24  (7.  2.  c,  45.  All  perfons  who  (hall  feloni* 
eufly  deal  any  goods  or  merchandize  oPthe  value  of  40  s. 
in  any  (hip,  barge,  lighter,  boat,  or  other  vefTel  or  craft, 
Bponany  navigable  river,  orin  any  portof  entry  or di (charge, 
or  in  any  creek  belonging  thereto,  from  or  off  any  wharf  or 
key  adjacent  to  any  navigable  river,  port  of  entry  or  dif- 
charge,  or  (hall  be  prefent  or  affi(ting  therein,  (hall  be 
guilty  of  felony  without  benefit  of  clergy« 

And  by  the  2  G»  3.  r.  28.  Perfons  rtavigating  bum 
boats  on  the  river  Thames^  for  the  purpofe  of  felling  li« 
quors,  flops,  tobacco,  fruit,  greens,  gingerbread,  or  other 
(uch  like  warCi  except  fuch  boats  as  (hall  be  entered  at 
Trinity  Houfi  I  and  per (bns  taking  in  exchange,  or  by  way 
of  barter,  or  unlawfully  receiving  any  ropes,  cordage, 
tackle,  goods,  (tores,  or  merchandize  of  any  vefTefs  in  the 
river;  or  cutting,  damaging,  and  fpoiling  any  cordage, 
cable,  buoys,  buoy  rope,  headfa((,  or  other  faft  or  rope 
belonging  to  any  (hip  in  the  river,  with  intent  to  (leal 
tbe  fame }  (hall  be  puni(hed  as  in  the  fatd  ad  is  direfied  : 
which  aA  being  fomewhat  long,  and  only  local,  it  is 
thought  fit  to  refer  to  the  zBt  itfelf  for  a  more  particular 
defcripiion  of  the  ofFences,  and  for  the  manner  of  coo-* 
ri^oo  and  puni(hment» 

VIL  Other  lareinies. 

There  are  moreover  divers  other  larcenies,  which  are 
not  here  fpecified,  the.  fame  being  inferted  under  the  fe« 
veral  titles  in  this  book,  to  which  they  do  more  properly 
belong.  That  is  to  fay, 

Larceny  in  ftealing  woollen  cloth  off  the  tenters  in  the 
night  time,  is  inferted  under  the  title  {LQIOOUeil  9^anm 

foiture. 

Irarceny  iq  ftealing  Uncn^  fuftiani  callico^  or  cotton 

Clothy 
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dotli^  yatv.    Of  goods  laid  to  be  printed,  Ueaclied,  or 
iiried,  to  the  valae of  lo  s.  under  the  title  X^tnttl  ClOtb«. 

Larceny  in  ftealing  cattle  or  Iheep  (with  a  reward  of 
JO  1.  for  conviAing  anofFender),  under  the  titljes  COttlC 

and  &|eep^ 

Larceny  in  dealing  deer  in  parks,  conies  or  hares  in 
warrens,  c>r  fi(h  in  ponda,  under  title  (Patltt^ 

Larceny  in  flealing  hawks  or  fwans,  alto  under  title 

(0aine^     . 

VIII.  Receiving  ftokn  goods. 

KcceiTer  aeem-       By  the  3  IV.  c,  9.     If  any  perfon  (ball   buy  or  receive 
ed  an  acceflary.    any   ftolen  goods,  knowing  the  fame  Co   be  (lolen;    he 

&atl  be  deemed  an  acce^ary  after  the  faS,  and   fafier 

accordingly.    /.  4, 

Kficeif  10^  flolen       By  the  5  An.  c.   31.      If   any    perfon   (hall  buy   or 

goods,  or  bar-  recei>e  any  fiolen  goods,  knowing  them  to  be  ftolen,  or 

Wwijjaafelofl.    £jj^|j   fgcejve^  harbour,  or  conceal  any  felons  or  thievea* 

knowing  them  to  be  fo,  he  (hall  be  deemed  acce(rary  to 
the  felony*  and  being  convicted  on  the  ttftimony  of  oae 
witnefs,  (hall  fuflPer  death  as  a  felon  convict*  (But  with-* 
in  clergy.)    /•  5* 

And  by  the  4  G.  c.  11.  Ferfons  convii£led  of  receiving 
or  buying  ftolen  goods  knowing  them  tg  be  ftoien,  may 
be  tranfported  for  14  years.    /.  i. 

In  the  cafe  of  K.  and  Davidfon^  ztCarKJk  affizes,  17669 
Margaret  David/on  was  indified  for  fiealing  bags  contain* 
ing  160 1.  in  money  out  of  a  dwelling  boufe,  and  Ifabtl 
and  Margant  Carter  were  indided  in  one  count  for  re* 
ceiving  the  money,  knowing  it  to  have  been  ftolen  ;  and 
jn  a  fecond  count  for  harbouring  a^d  concealing  Marges 
ret  Davidjofj^  knowing  her  to  have  been  guilty  of  that  fe<» 
lony;  and  an  objeSion  being  made  th^t  money  is  noc 
within  the  afis  of  {)arliamen(  relating  to  receivers  of  JloUu 
gaodip  the  judge  (Mr.  J.  Baiburft)  was  clearly  of 
that  opinion,  and  that  the  counfel  for  the  profecutqr 
fiiould  therefore  apply  their  evidence  only  to  the  charge 
of  harbouring  and  cohcealing  the  felon.  They  were  al) 
convicted,  and  the  principal  received  judgment  of  death, 
and  the  aCcciTaries  had  (heir  clergy,  and  were  burned  ii| 
^he  hand. 
Can  be  no  te-  ^"  '^  ^^'^  ^^  Jbraham  Evansy  at  the  feffions  at  the  Old 
ceir.riea  ia  petit  Bailey  in  May  1 749,  John  Avery  and  Abraham  Evans  were 
liircfiiy.  indiSed,  Avery  for. privately   ftealing  from  the  perfon  of 

'^ir  Giles  Payne,  one  filk  handkerchief,  value  12  d.;  and 
fivans  for  felonioufiy  receiving  the  fame,  knowing  it  t6 
*]^  |lolen*    Avny^2Li  found  guilty  tp  the  vaI^^  of  ibd. 
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and  wi)  ordered  to  be  iraorponed  for  fcven  year;.  Evani 
yiii  likevife  convifled  of  icceiving  the  goods,  knowing 
them  to  be  flolen  ;  but  judgtnentwas  relpiied  as  to  hitn, 
upon  a  doubt  whether  fentence  far  tranfportaiion  for  14, 
jMiscao  be  given  againd  him  upon  the  flatuce  of  the 
f  6,  ill  regard  the  principal  feha  is  found  guilty  of  pettf 
utCCDy  only.  And  at  a  meeting  of  the  judges  to  confider 
oE  tbit  doubt,  they  iv«re  all  of  opinion  that  no  judgment 
can  be  given  againit  Evans  on  this  verdiiEt.  For  though  the 
aSit  exprcfs,  tbatperfons  convi£)ed  of  buying  or  receiv- 
ing Aolen  goods,  knowing  them  to  be  ftolen,  fliall  be 
irinfponed  for  14  years,  yet  liill  it  mufl  mean  perfons 
Jiijd^conviSed,  perfons  convifled  u  accelTirics  after  the 
lid  under  the  ftatutes  of  the  3  W,  and  5  An.  But  this 
miQ  ought  to  have  been  acquitted,  the  principal  felon 
being  convi&d  of  petty  laiccny  only.  And  indeed  the 
indiament  againQ  Avtry  being  for  petty  larceny.  Event 
ought  not  (o  have  been  put  upon  his  trial.  For  the  a£ts 
which  malce  receivers  of  flolen  goods  Icnowingly,  accef- 
lanei  to  the  felony,  muH  be  underflood  to  make  them 
accelTiries  in  fudi  cafes  only  where  by  law  an  accelTary' 
maybe;  and  there  can  be  no  accelTary  to  petty  larceny. 
AccMdmgty,  at  tbe  next  IcJEons^  Evans  was  difcharged. 
hfi.  74. 

And  notwilbftanding  tbat  regularly  the  acceflary  can*  Kec»>cr  fiq« 
not  be  tried,  till  the  principal  be  canvified,  yet   by  the  pumibitic »hra 
5  An.  t.  31.  it  is  enafied,  tbat  if  the  principal  felon  can-  """ ^""^^/'Lj. 
not  be  taken,  fo  as  to  be  profecuted  and  convicted,  yet  *"""     "^ 
iKvertbelels  tbe  buyer  and  receiver  of  Holcn  goods  may  bti 
protecined  as  for  a  mifdemeanor,   and   punifhed  by  fine 
and  imprirnnment,  or  other  fuch  corporal  punifhment  ai 
tbe  court  fball   think  fit ;  which  fball  exempt  him  from 
being  puniAied  as  accelTary,  if  the  principal  (hall  be  afier- 
irardsiakeii  andconvi&d.    f.b. 

In  the  cafe  pf  K,  and  Ip'tldy  there  was  an  indiAment  wh»«0-KiB. 
for  a  mifdemeanor,  in  receiving  flolen  goods,  knowing  cipti  bub  bm 
tbem  to  be  fioien.     Upon  the  profecutor's  evidence  it  ap-  «»«»'«*• 
en  convi£ted  and  executed, 
tbat  th)6  indictment  would 
:afe  where  the  felon  cannot 
,  jurifdidlion  given    under 
And  of  that  opinion  was 
defendant   was    acquitted. 

ireas  the  pernicious  praflice  Re„;„„  ,f 
^tf/},  biU-mtlalt  and  ftldtr,  AoIcb  lead,  ku 
ti  upon  hoiife),  out>boufei, 
mills. 
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niillfSf  warehcmfes,  work  (hops,  and- other  builctings  ireas« 
vaults,  yardsy  gardens,  orchards,  or  other  places;  and  alfo 
the  dealing  of  fuch  materials  from  (hips,  boats,  and  other 
veflfels,  and  from  ofF  wharfs,  keys,  and  other  places,  ts 
become  a  great  evil,  by  reafon  of  the  difficulty  in  appre- 
hending and  convid^ing  the  thieves,  and  tn  difcovering 
the  buyers  and  receivers;  it  is  therefore  enaded,  that  every 
perfon  who  fiiall  buy  or  receive  any  of  the  fame,  know- 
ing the  fame  to  be  ftokn  or  unlawfully  come  by,  or  (hall 
privately  buy  or  receive  any  ftolen  lead,  iron,  copper,  brais, 
bell-meta],  or  folder,  by  fuffering  atiy  door,  window,  or 
ihutter  to  be  left  open  or  unfaftened,  between  fun-fetting 
and  fun-rifing,  for  tbatpurpofe;  or  Ihall  buy  or  receive 
any  of  the  fame  at  any  time  in  any  clandeftine  manner; 
(ha)l»  on  conviSion  by  due  courfe  of  law,  although  the  prin- 
cipal felon  bath  not  been  convi&ed,  be  tranfported  for  14 
years.  /,  i. 
S«fpeae4  pltfw  And  one  juftice  oa  complaint  on  oath  by  any  credible 
sajf  be  lurched.  ^^^^^  ^j,^  ^^^^^  jg  caufe  to  fufpe£t  that  ftolen  lead,  iron, 

copper,  brafa,  bell- metal,  or  folder,  is  concealed  in  any 
dwelling  houfe,  outhoufe,  yard,  garden,  -or  other  place, 
may  by  his  warrant  caufe  fuch  place  to  be  fearchcd  in  the 
6dy  time;  and  if  any  of  the  fame,  fufpe£tcd  to  be  ftolen, 
ihall  be  found  therein,  may  caufe  the  fame,  and  the  perfon 
in  whofe  boufe  or  other  place  the  fame  fliall  be  found,  to 
be  brought  before  two  juftices:  And  if  fuch  perfon  fliall 
not  give  an  account,  to  the  faiisfafiion  of  fuch  juftices/ 
how  he  came  by  the  fame,  or  {hall  not  in  fome  convenient 
time  to  be  fet  by  the  faid  juftices  produce  the  party  of  whom 
be  bought  or  received  the  fame,  he  iball  be  adjudged 
guilty  of  a  mifdemeanor.  /•  2* 
Wa^etti  ptt*  And  every  conftable  within  his  conftablewick,  beadle 
jM»»y  b«  «p-  within  his  diftriS,  and  watchipan  whilft  he  is  upon  duty, 

fliall  apprehend  or  caufe  to  be  apprehended  every  perfon 
who  may  reafonably  be  fufpefled  of  having,  carryings 
or  conveying,  after  fun-fetting  and  before  fun-rifing,  any 
of  the  faid  materiab,  fufpeCtcd  to  be  ftolen  or  unlawfully 
come  by ;  and  the  fame,  together  with  iuch  perfon,  as 
foon  as  conveniently  may  be,  fliall  carry  before  t«^  juf* 
ticcs:  And  if  the  perfon  fo  apprehended  conveying  the 
fame,  ftiall  not  produce  the  perfon  from  whom  he  bought 
or  received  the  fame,  or  fome  other  credible  witoefs  to 
depofe  upon  oath  the  fale  or  delivery  thereof,  or  ihall  not 
give  an  account,  to  the  fatisfaAion  of  fuch  juftices,  how 
be  came  by  the  fame,  he  flutt  be  adjudged  guilty  of  a 
mifdemeanor*   /.  3* 
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In  either 'of  which  e>(es,  two  juftices  ma^  caufe  the  hid  Mimitit  fv«*4 
maierrilsto  be  depolifed  with  the  churchwardens  or  over-  '•b««epo4w*, 
fern  of  the  paor  where  the  fame  were  found,  or  in  any 
other  coDTenienl  place,  for  anytime  not  exceeding  39  days, 
aod  is  the  noean  time  may  order  ihe  faid  churchwardens 
or  ovcrfeera,  or  one  of  them,  in  every  parifh  within  the 
bills  of  mortality,  to  infert  an  advertifement  in  fume  pub- 
litk  paper;  and  elfewhcre  caufe  notice  to  be  given  by  (omt 
piiUic  crier,  and  by  fixing  on  the  church  or  chapel  door 
notice  defcribing  fuch  materials,  and  where  depofiicd : 
And  if  any  perlbn  can  prove  his  property  thereto,  upon 
toh,  to  ttw  fatiifadioB  of  fuch  two  ju(licei,',they  (hall 
•rder  reflituiion  thereof  to  the  owner,  after  paying 
leafooable  charges  ot  removing,  dcpofiting,  and  giving 
publick  notice  of  the  fame.  And  if  at  the  end  of  the  30 
i»yt,  no  peifon  f^all  prove  his  property  thereto,  the  fane 
m\\  be  fold  for  the  beA  price  that  can  reafonably  be  bad; 
and  after  deducing"  the  charges  ai  afbtefaid,  half  of  (he 
tiuney  arifing  fium  fuch  fa!e  fhall  be  given  10  the  pufon 
apprctieiiding,  and  half  to  Ihe  poor  of  the  pariOi  where  the 
(^ence  fh<ill  be  committed  (if  it  is  Icnown  ivhere),  or  clfe 
where  the  convii£lionlhj|l  be.    /.  4. 

And  eveiy  perfun  to  whom  any  of  the  fame  fliall  be  OflTeriagKi  r.ir 
tiought  and  ofFeicd  to  be  fold,  pawned,  or  delivered  (there  ^^•^^^^**  "" 
bring  reafonabte  caufe  to  fufpc^  that  the  fame  was  ftolen 
or  unlawfully  come  byj,  Oiali  apprehend,  fecure,  aad  carry 
btfore  ajufticc  (having  it  in  his  power  fo  to  do]  theperfon 
lb  bringing  or  offering  the  fame,  together  with  the  faid 
maierials;  and  fuch  perfon  fiiall  be  dealt  with,  atid  the  faid 
materials  Quil  be  depofited  and  difpofed  of,  as  if  he 
bid  been  apprehended  by  the  conftable,  beadle,  or  watch- 
mo:  And  if  it  fliall  appear  upon  the  oith  of  any  perron, 
notwithltandlng  he  wai  concerned  in  ftealing  the  fame, 
if  corroborated  with  other  credible  c i re uin fiances,  to  the 
fiiiifidion  of  two  juflices,  that  there  was  realbnable 
atft  to  fufped  that  the  fame  was  Holcn  or  unlawfully 
coEne  by,  and  that  the  petfon  to  whom  the  fame  was 
brouj^t  or  offered  did  not  (having  it  io  hii  power  fo  to 
re  a  julticc  the  per- 
I  then  the  perfon  to 
I,  Ihall  be  adjudged 

Jemeanon,  in  hav*  P«n»lti«i 
fhall  forfeit  for  the 
nd  for  ewy  fuhfe- 
■ifdeineanor,  in  not 
ja&ia,  ibaU  forfwc 
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for  the  firft  offence  20  s.  for  the  fecond  40  g.  and  for  e^erjr 
fubfequent  offence  4  1. ;  by  difirefs :  half  to  the  informer^^ 
and  half  to  the  overfeers  for  the  ufe  of  the  poor  where 
the  offence  was  committed  (if  known)»  or  otherwife  where 
the  contidiofi  (hall  be.  And  if  no  fufficient  diflrcf» 
fliall  be  found,  then  to  be  committed  to  the  commori 
gaol  or  other  prifon  or  houfe  of  corredlion  forgone  month 
for  the  Aril  offence,  for  the  fecond  two  momhi,  and  for 
every  fubfequcnt  offence  till  dilid>arged  by  order  of  fef- 
fions.    /.  6* 

The  conviSion  to  be  on  parchment,  ahd  ^o  be  certified- 
to  the  nextfeffions,  and  there  filed;  in  the  form  or  to  tbe< 
effed  following,  viz. 

Middlcfcx,   BE  it  rtmemhered^  that  on  the  •^  iay  of 

to  wit.  ■    ■         in  thi  ytar  —  A.  O.  wat  con- 

w&td  bifon  us  ■  of  the  juftiee$  of  the  peace  for  *■     ■'■ 

of  a  mifdemeanor^  in  having  in  his  poj/ij/ion  lead,  iron^  cop-- 
fer^  brafs^  bell-metai^  or  folder^  fitfpe&ed  to  be  JloUn  or  w«- 
lawfully  come  by^  and  not  producing  the  party  or  parties  of 
whim  be  bought  or  received  the  fame^  nor  giving  a  faiisfa£lory 
isccount  how  he  came  by  the  fame:  [or,  in  havingj  carrying,  or 
conveying  of  lead^  iron^  ^^PPofy  brafs,  bell- met aly  or  folder y 
fufpe^ed  to  be  Jioien  or  unlawfully  come  by,  and  not  producing 
the  party  or  parties  from  whcm  he  bought  or  received  the  Jamcj 
nor  any  credible  witnefs  to  depofe  upon  oath  thi  fale  or  delivery 
thereof  J  and  not  giving  a  fatisfaGory  account  how  he  came  by 
the  fame  j  or,  of  negle^ing  to  apprehend  and  fecure  the  pe^foH 
who  brought  and  offered  to  pawn%  felly  or  delivir  lead^  iron^ 
copper y  brafsy  bell-metal^  or  folder^  fuj^eSled  to  be  Jlolen  or 
unlawfully  come  by ;  as  the  cafe  (ball  be :}  Qivm  iinder  our 
bands  and  feals  the  day  and  year  af of  if  aid. 

Which  conviction  fiiall  not  be  liable  to  be  removed  by 
certiorari)  but  ihall  be  final  to  all  intents  and  purpofes 

Pnocipal   ton-      And  if  any  perfon,  being  out  of  priibn,  fliall  commit  • 
^^'^/**  "'  any  felony  by  ftealing  any  of  the  faid  materials,  and  aftcr-^- 

wards  difcover  two  or  more  peribns  who  fliall  buy  or  re- 
ceive any  of  the  fame,  knowing  the  fame  to  be  ftoleni  fcr* 
as  two  or  more  be  conyided,  be  (hall  have  a  pardoir^ 
which  (hall  alfo  be  a  bar  to  an  appeal,    f.  8. 

And  if  any  perfon  (halt  be  concerned  in  dealing  any  of 
the  fame,  and  fliall  afterwards,  being  out  of  prifon^  dif- 
cover any  perfon  to  whom  he  offered  to  (ell,  pawn,  ot 
deliver  the  fame,  fo  as  he  be  convicted  of  fuch  mifdemea* 
nor;  he  (hall  not  be  liable  to  be  proiecuted  for  fucbfieal'* 
ing.   f^.  .  ^ 

By 
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Bf  die  11  G«  3.  c.  6q*  Every  perloB  who  (hall  Rec««erofpc«« 
buy  or  receive  any  pewter  pot  or  other  veflel,  or  any  ^^'»  ^* 
pewter  in  any  form  or  Oiape  whatever,  knowing  the 
rame  (0  be  ftolcn  or  unlawfully  come  by ;  or  ibali  prU 
▼ately  buy  or  receive  any  (tolen  pewter,  by  fuSering  any 
dooFy  window,  or  (hutter  to  be  Icfc  open  or  unfaRen^  be- 
tween fun-fetting  and  fun-riflng  i  or  (ball  buy  or  rective 
the  fame  in  any  cUndeftine  manner  i  hefhall,  although  the 
priodpal  felon  has  not  been  convided,  be  tranfported 
iK}t  exceeding  feven  years,  or  detained  in  pfifon  and 
therein  kept  to  hard  labour  not  more  than  three  years 
norlefi  than  one;  and  within  that  time  (if  the  court  ihall 
think  fitting),  to  be  once  or  ofiner,  but  not  mure  than 
thrice,  pubiickly  whipped* 

Finally,  By  the  22  G,  3.  c.  58.  Where  any  goods  Baymg  or  r^ 
(except  /W,  iroftf  copper^  brafs^  bellmttal^  ^nd/oUtr)  (hall  «'^'^8  ^^^^ 
hare  been  ftolen,  whether  the  oi&nce  amounts  to  grand*  ^^^  ** 
hrceny  or  feme  greater  offence,  or  to  petty  larceny  only 
where  the  offender  has  been  convidled  of  grand  larceny 
orfome  greater  offence;  every  perfon  who  (ball  buy  or 
receive  the  fame,  knowing  them  to  have  been  flolen, 
ihall  be  guilty  of  a  mifdemeanor,  and  punlQied  by  fine» 
imprifonment,  or  whipping,  as  the  court  of  q^uarter  fef« 
lions  (who  are  hereby  empowered  to  try  him),  or  any 
other  court  before  whom  he  (hall  be  tried,  (hall  think  fit 
to  inflid,  although  the  principal  be  not  convidled  ;  and  if 
the  felony  amounts  to  grand  larceny,  or  fome  greater  of- 
fence, and  the  perfon  adually  commiitingfuch  felony  hatb 
not  been  before  convi£ted,  fuch  offender  (hall  be  exempted 
from  being  punifhed  as  acceiTary,  if  the  principal  (ball  bm 
afterwards  convided.    /.  i. 

And  one  juftice,  on  oath  before  him  made,  that  there  S«trchiog  faC 
is  reafon  to  lufped  that  fiolen  goods  are  knowingly  con-  P«^^«*  ?»»««•• 
cealed  in  any  houfe  or  other  place,  may  by  his  warrant 
caufefuch  houfe  or  place  to  be  fearched  in  the  day  time; 
and  the  perfon  concealing,  or  in  whofe  cuftody  the  famo 
(hall  be  found,  (ball  be  guilty  of  a  mifdcmoanor,  and- 
puniibed  in  the  manner  aforefaid.    yi  2. 

And  e%rry  conftable  within  bis  condablcwick,  beadle  Conffable  mtv 
wiihia  his  ward,  and  watchman  whiHl  on  duty,  may  ap-  *^aed*'*'*f»i!' 
prehend  any  perfon,  who  may  be  reafonably  fufpe£ted  of 
having  or  carrying  at  any  time  after  fun-fecting  and  before 
(un-ri&ng  any  goods  fufpeded  to  be  (loJen,  and  carry  him- 
before  a  juftice  to  be  dealt  with  according  to  law;  and  on* 
coavidioQ  of  the  offence,  he  (hall  be  adjudged  guilty  of  » 
mifdemeanor,  and  imprifoned  not  exceeding  (ix  kalendar 
months^  nor  lefs  than  three,    /•  3. 

And 


8o  %mm^. 

Dlfcofering  two      And  if  any  pcrlbn  being  out  of  ouftody,  or  in  cuflodjr . 

accoaplkcn  if  under  15  years  of  age»  upon  any  charge  of  ielony  with- 
in the  benefit  of  clergy,  fliall  have  committed  any  felony, 
and  afterwards  difcover  two  or  mor^  who  have  bought  or 
received  any  ftolen  goods,  fo  as  two  or  more  be  convi6t- 
ed,  he  fliall  have  the  king's  pardon  for  all  fuch  felonies  by 
him  committed  before  fuch  difcorery,  which  alfo  fiiall  be  a 
bar  to  an  appeal.    /•  5. 

IX.  Offering  goods  fufpeSed  to  be  ftolen^  to  he  fawned 

or  fold. 

By  the  30  G.  2.  c.  24.  If  any  perfon  who  {hall  olTer 
by  way  of  pawn,  pledge,  exchange,  or  fale«  any^  good^, 
iball  not  be  able,  or  fhall  refufe  to  give  a  fatisfafkory  ac- 
count of  bimfelf,  or  of  the  means  by  which  he  became 
poflefled  thereof;  or  if  there  ihall  be  any  othor  leafon  to  • 
fufpeS  that  fuch  goods  are  (iolen,  or  other  wife  ill  tr  gaily  or 
dandeftinely  obtained,  it  fhall  be  lawful  for  any  perfon, 
his  fervants  or  agents,  to  whom  the  fame  (bafl  be  ofTcred, 
to  feize  and  detain  fuch  perfon  and  the  faid  goo<Js,  and  to 
deliver  him  as  foon  as  conveniently  may  be  into  the  cuftody 
of  the  conftable  9r  other  peace  officer,  who  (hall  imm/e- 
diateiy  convey  fuch  perfon  and  the  faid  goods  before  a 
juftice ;  and  if  fuch  juftice  iball  upon  examination  and 
inquiry  have  caufe  to  fufped  that  the  faid  good^  were 
ftolen,  or  illegally  or  dandeftinely  obtained,  he  may  com- 
mit him  to  fafe  cuftody  for  any  time  not  exceeding  fix  days 
*  in  order  to  be  further  examined ;  and  if  upon  either  of 

the  faid  examinations  it  fliall  appear  to  the  fatisfadion  of 
fuch  juftice,  that  the  faid  goods  were  ftolen,  or  illegally  or 
ciandeflinely  obtained,* he  fliall  commit  the  ofiender  to  the 
common  gaol  or  boufe  of  correction,  there  to  be  dealt  witl^ 
according  to  law.    /  7. 

Provided,  that  if  fuch  goods  fo  felsed  and  detained  as 
aforefaid  fliaU  afterwards  appear  to  be  the  property  of  the 
perfon  who  offered  the  fame  to  be  pawned,  exchanged,  or 
fold,'  or  that  he  was  authorized  by  the  owner  thereuf  to 
pawn,  exchange^  or  fell  the  fame  1  yet  neverthelefTthe  per^ 
fon  who  fliall  fo  feize  or  detain  the  party  who  offered  the 
faid  goods,  fliall  be  indemnified  for  having  fo  done.  /.  8. 
And  by  22  G.  3.  r.  58*  Any  perfon,  to  whom  any  goods 
reafonably  fpfpe^ed  to  be  ftolen,  fliall  be  offered  to  be 
fold  or  pawned,  may  apprehend  the  perfon  ofitriogthe  lame, 
and  carry  him  before  a  juftice*  /•  4. 

Jt.  Jd^ 
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X  Aherttfing  or  receiving  a  reward  for  Ic.'pin^  to 
JlcUngosds. 

By  the  45  G,  a.  e.  36.  If  any  perron  fhall  publlckly 
adrertife  a  reward,  with  no  queftions  ufked,  for  itic  return 
of  things  dote  n  ot-  loll,  or  (h^ll  malcc  ufe  of  words  ihertJn 
[>urpor(in{;  thai  fuch  reward  lh>ll  be  given,  without  friz- 
ingor  mailing:  enquiry  after  the  per  fon  producing  fuch  thing) 
or  fhall  olFer  to  leturn  to  any  pawnbroker,  or  other,  the 
inaney  lent  thereon,  or  other  reward  for  the  return  there- 
of} tie,  and  alfo  the  pi  inter  and  publKber  of  fuch  a'lvertife- 
meni,  (hall  refpc£ti*cly  forfeit  50  L  wiih  colls,  to  him  who 
Ihill  fue  in  fix  monthi. 

And  by  the  4  G.  t.  It.  Wherfver  any  pcrfon  takeih 
money  or  other  reward,  dire£)ly  or  inditc^lj,  under  pre- 
tence, or  upon  account  of  helping  any  pcrfon  to  any  Jlolen 
gnodgj  he  fh>>ll  (unlefs  he  apprehend  the  fcluni  or  caufe 
h:m  to  be  apprehended,  and  brought  10  trial,  and  give  evi- 
cence  agiitiA  him)  be  guilty  of  felony  in  the  fame  (nannec 
at  if  be  had  Itoicn  the  fame,    f,  4. 

A7.  Charges  cfprofecutionand  ccf'jiitkn  how  lohepaid* 

hj  the  ftatutca  of  tbe  3  f.  e.  10.  and  the  27  G.  3.  c,  oiTcndmtopif 
3.     The  offender,  if  able,  Oiall  pay  hii  own  charges  for  '■'"'  "I*"  "■ 
cairyii>g  to  gaol,  and  of  thofe  who  guard  bim  ihiihrrj  and  ''*"     '  *  'i 
i'  be  it  not  able,  then  the  treafurer  fhall  pay  the  fame  out 
of  the  county  rates;  It  is  fhewn  more  at  Uigi.- in  title 

Commitintnt. 

Hj  the   25  G.  1.  c.  36.      The  court  before  whom  Profwntwfl? 
any  pcrfon  bath  been  convided  of  any  gratlti  or  petit  lar-  pomNbejl- 
teny  or  other  felony,  may  at  the  prayer  of  the  profecutor,  fttua. 
andonconfidctaiion  of  his  circumilanccs,  order  the  county 
treafurer  to  pay  him  fuch  fum  as  they  Ih^ll  judge  reafon- 
able*  not  exceeding  the  expences  he  w^i  put  to  in  carrying 
on  tbc  profecittioD,  with  a  reafonablc  allowance  for  hia 
time  and  trouble;    and    the    clerk  of  alBze,  or   of  the 
peace,  fhall  fortbwiih  make  out  fuch  order,  and  deliver  the 
faiDe  to  the  profecutor,   on  payment  of  1  s.  and  i^e  trea- 
furer {ball  pay  the  fame  on  fight}  which  fhall  be  allowed 
b " 

19.     The  court  before  whom 
•n;  lad  tttivi^ed  of  any  grand  or 

pel  I  or  before  whom  any  petfon 

bii  of  any  grand  or  petit  larceny 

or  .11  appeal  10  the  Cud  cvurt  that 

r  theie 


there  was  a  reafonable  ground  of  profecution,  and  that  the 
profecutor  had  bcnafidi  profecuted ;  may  order  the  treafurcr 
to  pay  to  fuch  profecutor  fuch  fum  as  they  (hall  think  rea- 
fonable, nut  exceeding  the  expences  he  was  bona  fid$  put 
unto,  making  alfo  (if  he  (hall  appear  to  be  in  poor  cttcuitt* 
ftances)  a  reafonable  allowance  for  his  trouble  and  lofs  of 
t'rme ;  which  order  the  clerk  of  a(&ze  or  clerk  of  the  petce 
refpe£lfvely,  (hall  forthwith  make  out -and  deliver  to  hioH 
on  beirtg  paid  for  the  fame  i  s.  and  no  more ;  and  tbetrea* 
farer  upon  (ight  of  the  order  fliall  forthwith  pay  the  fame* 
— ^And  thejuftices  in  feffions,  from  time  to  time,  may  lay 
down  or  alter  fuch  ruks  and  regulations  concerning  any 
coils  or  charges  to  be  allowed  to  any  perfon  by  virtue  of 
,  this  aft :  Which  rules  and  regulatioi^s,  having  received  the 

approbation  and  fignature  of  one  or  more  of  the  judges  of 

aiSze,  (hall  be  binding,  and  not  otherwife,  on  all  per(bns 

wbatfoever. 

witoefles  alfo  to      By  the  aferefaid  ad: of  the  27  G.  2.  r.  3.  When  any  poor 

ke  pii<i*  perfon  (hall  appear  on  his  recognizance,  in  fuch  cafe  to 

give  evidence,  the  court  may  allow  him  \m  reasonable 
.  charges,  to  be  paid  in  like  manner  by  the  treafurer;  the 
proper  officer  to  have  6  d.  for  making  out  the  order*  Ex- 
cept in  AtiddUfiXy  whfte  the  (ame  fliaU  be  paid  bv  the 
overfcers  of  the  poor  where  the  perfon  Was  apprehenaed. 

And  by  the  18  G.  3.  r,  19.  The  court,  where  any  perfon 
fliall  appear  on  recognizance  or  fuhpaena^  to  give  ewdenu  as 
to  any  grand  or  petit  larceny  or  other  felony,  whether  any 
bill  of  indidment  be  preferred  or  not,  may  order  the  trea- 
•  furer  to  pay  to  him  fuch  furo  as  they  (hall  think  reafon- 
able, not  exceeding  the  expencts  he  was  beriafidi  put  onto,. 
making  alfo,  if  he  (hall  appear  to  be  in  poor  circumftances^ 
a  reafonable  allowance  for  his  trouble  and  lofs  of  time  ; 
which  order  the  clerk  of  affize  or  of  the  peace  refpediveljf- 
fhail  forthwith,  make  out  and  deliver  to  him,  on  being  paid  ^ 
for  the  fame  6d.  and  no  more;  and  the  treafurcr  upoiiu 
ight  of  the  order  (hall  forthwith  pay  the  (ame» 

Warrant  for  larceny. 

Wc(tmorlafld.  <    To  the  conftabic  of 

pORASMUCH  as  A.  1.  of in  the  eomty  0/ — -» 

•■•   yioman^    hath  this  day  made  information  and  cotnplaint 
upon  oath  before  me         ■    ■■  one  of  bis  majejiy  s  jujiites  of  tbi 
peace  for  the  faid  county^  that  ibis  prefent  day  divers  go9ds  tf 
him  tbi /aid  A.  I.  to  tvity      ■     ■  have  fehniovfly  beenfloUm^ 
taken^  and  carried  away  from  the  houfo  9f  bim.  tbtfaid  A.  I. 

0« 


Harcenp;  ^z 


at  ■  ■  a/trefalJ  in  the  county  a/orefaiJ^  and  that  he  hath 
juft  taufi'  to  fufpeet^  Mi  doth  fufpeSt^  that  A,  O.  iate 
cf  ■  yeoman  J  feionioujly  did/ital^  take^  and  carry  away 

the  fame :  Thefe  are  therefore  to  command  you  forthwith  to 
opprebend  him  the /aid  A*  O.  and  to  bring  him  before  me  to  an-' 
ftvir  unto  the  faid  iff ormation  and  complaint^  and  to  be  further 
diok  with  according  to  law :  Herein  fail  you  not.  Given 
finder  my  band  and  feat  the  ■  ■  ■  ■  day  of  ■■  ■  ■*  in  the 
jear  » 

Note  I  The  form  of  a  warrant  to  fearch  for  ftolen  gooda 
is  iofcrted  under  the  title  Search  warrant. 

Indiflment  for  grand  or  petit  larceny  in  general. 

Wcftmorhnd.'TpH  E  jurort  for  our  lord  the  Hng    upon 

^   their  oath  prefint.  That  A.  O.    iate  of 
*  in  the  county  ef  ■■  labourer^  on  the  *  — 

doyrf  m        >    in  the  — — —  year  of  the  reign  of ■ 

with  force  ttnd  armSj  at  m in  the  county  aferefaid^  one 

Sneujbeet  of  the  value  of  ■  »  ■■  cf  the  goods  and  chattels  of 
tne  A.  I.  then  and  there  beings  felontoufly  did  fieal^  iake^  and 
cony  away^  again/I  the  patce  of  our  faid  lord  the  king^  his 
crown  and  dignity  * 

Indiftnrent  for  picking  of  pockets,   or  othcrwifc 
privately  ftealing  from  the  perfon* 

Wcfimorland.  'T^HE  jurors  for  our  lerd  the  Hng  upon 

^   their  oath  prefent^  That  A.  O.  late  of 
■  in  the pari/h  of  ■■  yeoman^  on  the        ■     ■■  day 

§f  II.     ■  in  the  ■  »    ■  » year  of  the  reign  of  ■  with 

Jfme  and  arms^  at  the  parijb  aforefaid  in  the  county  afore* 
f^d^  enefeher  watch  of  the  valteeof  •  ■  ■  of  the  goods  and 
thetiehofone  A.  Lfrom  theperfon  of  the /aid  A.  l./ubtilly^ 
privatefyj  craftily^  and  without  the  knowledge  of  the /aid  A.  I. 
tbeu  and  there felonioujly  did/leal^  take^  and  carry  away^  againjt 
tbi  peace  of  our  faid  lard  the  king^  bis  crown  and  dignity. 

ImliftoieDC  for  breaking  a  houfe  in  the  day  time^ 
feme  perfon  being  therein. 

Weftmorliuid.  'T'HE  jurors  for  our  lord  the  Hng  tepoto 

^   their  oath  prefent^  That  A.  O.  late  of 
^  in  the  county  of  — —  labourer^  on  the  » ■ '  ■  ■■*  >  day 

^f  -    .  ■■  in  the year  of  the  reign  of  — — ^  at  the  hour 

tf'  its  the  afternoon  of  the  fame  day^  with  force  and 

orms^  ot  ■■    I   ■     in  the  county  of    -  ■    ■  the  dwelling  houfe 

F2  tf 


&»-  Careen?. 

$f  one  A.  I.  thififituau^  (cng  B.  I.  wi/i  of  tie  faii  A.  !• 
in  the  fame  houfe  in  the  peace  of  God  and  of  our  faid  lord  the 
king  then  beings)  felonioyfij  didbfeak  and  enter ^  and  one  fil'-iir 
fpoon  tf  the  value  of  — — *—  nf  the  goods  and  chatteU  cf  him 
the  fatd  AA,  then  and  there  felonioufiy  did  fteaU  toke^  und 
ecrry  away^  and  her  the  Jaid  B.  I.  then  and  there  in  bodily 
fear  and  danger  of  her  life  feionioufy  did  put  \  againjt  the  peace 
of  our  jaid  lord  the  king^  bis  crown  and  dignity. 

IndidmenC  for  breaking  a  houfe  in  the  day  timc» 

no  perfon  being  therein, 

Weflmorland.'TpHE/V^ri  for  our  lord  the  king  upm  their 

^    oath  prefect ^  That  A.  O,  late  of 
on  the  ^  "  *  day  of         ■    ■  in  the  —  yeen-  of  the  reign  if 
m'  ■■  ■  at  the  hour  of  in  the  afternoon  of  the  fame  da)y 

u  iih  force  and  arms^  at  ■  in  the  county  aforefaid^  the 

dwtlUng  houfe  of  one  hA,  there  fnuatf^  felonioufly  did  break 
and  enter ^  and  one  filver  fpoon  of  the  value  of     ■  of  the 

goods  and  ckattls  of  him  the  Jaid  A.  I.  then  and  there  feh-' 
nioujly  didjhal^  tale^  e»nd  ea*  ry  away  \  agai^Jl  the  peace  of 
eier  faid  lord  the  king^  his  cretin  and  di^nty. 

Indictment  for  dealing  of  goods  out  of  a  (hopf 
warehoufe,  coacb-houfe,  or  liable. 

Wcftmorland.'TpHE^Vdrj  for  our  lord  the  king  upon  their 

^  oathprefent^  That  A.  O.  late  of 
in  the  county  aforefaid^  labourer^  on  the  ■'  '  ■■  '  day  of 
in  the     ■  year  of  the  reign  of  ■  with  force  and 

etrntsj  at  ■  in  the  county  aforefaid^  me  piece  of  cloth  of 

the  value  of  '  —  of  the  goods  and  chat tr Is  of  one  A  A. 
in  the  Jhop  of  him  the  faid  A.  I.  then  and  there  being  founds 
then  and  there  privately  and  felonioufly  ^  did  ft eal^  take^  end 
carry  away\  ogainft  the  peace  of  our  fuid  lord  the  king^  his 
crown  and  dignity^ 


3Leatl)er, 

Concerning  the  duties  on  leather.  See  title  (CjrciTc, 

THERE  are  feveral  ftatutes  unrepealed^  which  were 
made  before  the  fir  ft  year  of  the  rcign  cA  James  ift» 
concerning  leather ;  but  the  ^d  made  in  chat  year  ren- 
ders them  all  ufelefs,  the  fame  being  intended  to  reduce 
all  che  adi  into  one  rclackij;  to  that  commodity  \  vMif:\i 

fame 
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f«mething  was  attempted  in  that  king's  reign,  with  fuccenri 
in  divffs  other  articles. 

Tb^rcforc  iii  this  title  I  (hall  go  no  further  back  than 
(he  flaruteof  the  i  J,  c.  22.  And  to  avoid  abundance  of 
lepetitions,  I  will  fifft  infert  the  methods  of  recovering  the 
feveraj  penalties,  and  will  then  proceed  with  this  article 
in  its  feyeral  progrcfles,  in  the  order  of  time,  from  the  firft 
fij\ing  ciF  the  hide,  to  its  being  at  Jafl  fold  and  manufac- 
tured in  leather,  or  exported. 

7.  General  penaUies  and  forfeitures  under  this  title^ 
II,  Of  hides  before  ibey  come  to  the  tanner. 
IIL  Of  the  tanning  of  hides. 
IK  Of  the  currying  of  bides, 
l^.  Of  the  fearcbing  andfealing  of  leather. 
VL  Of  the  triers  of  leather. 
VI J.  Of  the  felling  and  regiftering  of  leather, 
VIIL  Of   the  manufaSluring  of  leather^    or  export^ 
ing  it. 

L  General  penaUies  and  forfeitures  under  this  title. 

AW  fsrfritores  by  the  aft  of  the  i  J.  c.  22.  not  here-  Money  and 

ifter  otherwife  fpecially  direftcd,  Ihail  be  divided  one  third  goods  forfeited 

to  the  king,  one  loird  to  him  that  (hall  fue,  and  one  third  [^q  u^^iftn^ot^^^ 
to  the  city,  town,  or  lord  cf  tbc  I.berty.     1  J,  c.   22. 

And  all  kathtr^  fi^f^^  or  ctbir  things  made  of  tanned  or 
curried  leather,  feized  arid  condemned  by  the  triers  here* 
sficnnentioned,  by  the  faid  (latute  of  the  f  f.  c.  zi,  if  in 
Und^n^  fhall  be  brought  to  Guildhall^  arid  prized  hy  in- 
(isffcrent  perfons,  and  the  value  theret>f  divided,  one  third 
to  the  fcizor,  one  third  to  the  chamber  of  London^  and  one 
third  to  ftich  poor  as  the  mayor  and  four  aldermen  (halt 
appoint:  If  in  any  other  city,  town,  or  place,  they  ihall 
He  brought  to  the  common  hall  of  fuch  town,  or  10  fome 
corivenient  and  open  place  to  be  appointed  by  the  lord  of 
the  liberty  where  no  common  halhs,  there  to  be  prized  as 
^forefaid,  and  the  value  divided,  one  third  to  tht  poor  and 
in  other  deeds  of  charity  after  the  difcretton  of  the  mayor  - 
or  loid  of  the  liberty,  one  third  to  the  mayor  for  the  ufe  of 
the  commonalty,  or  to  the  lord  of  the  li bet  ty  where  there 
is  no  mayor  or  other  fuch  like  officer,  and  one  third  to  the 
icizor.     I  y,c.  22.  /.  4>6.  ■     .. 

And  the  above  faid  forfeitures  on  the  1  Ji  miy  be  facd   ro»fvit«rtf  oa 
for  in  any  court  of  record,  by  adtton  of  debt,  bill,  i)laint,or  Ihe^  Ann?hotr 
iaformation^  or  otherwife.    id.  to  be  recotered 

Fj  And 
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And  likewlfe  all  juQices  of  aiEze,  juQices  of  the  peace» 
mayors,  and  fiewards  of  leets,  may  inquire  thereof  in  their 
ieiSons,  leet,  or  law  day,  and  hear  and  determine  the  fame. 

And  moreover  by  the  9  Jn.  c.  11.  Any  two  juftices 
near  where  the  forfeitures  on  the  fald  afi  of  |the  9  >/»• 
ihall  be  incurred,  or  offence  committed,  or  where  any  of- 
fence (hall  be  committed  agaioft  the  aforefaid  act  of  i  y. 
c.  22.  may  hear  and  determine  the  fame;  who  ihall  on  in- 
formation or  complaint,  in  three  months  after  any  feizure 
made  or  offence  committed,  fummon  the  party  accufed, 
and  the  witnefles;  and  on  appearance  or  contempt  in  not 
appearing  (on  proof  of  notice  given)  fhall  proceed  to  exa- 
mine wicnefTes  on  oath,  and  give  judgment,  and  ifltie  war- 
rants for  levying  the  penalties,  and  caufe  thediftrefs  to  be 
fold,  if  Qot  redeemed  in  fix  days.  And  if  either  party  is  not 
fatisfied  with  the  judgment,  he  may  appeal  to  the  next 
fc/lions,  who  (hall  determine  the  fame,  and  in  cafe  of  con- 
vi£Hon,  iflue  warrants  for  levying  the  penalties.    /.  36. 

All  forfeitures  and  fums  by  the  a£l  of  the  13  ^  14 
C.  2.  c,  7.  ihall  be  recovered  in  any  court  at  IVeftmin/iery 
or  in  any  court  of  record  in  the  city,  town,  county,  or  place 
where  the  offence  (hall  be  committed;  to  be  diftributed 
half  to  the  king,  and  half  to  the  informer.    /.  lo* 

//•  Of  hides  before  tbcf  come  to  the  tanner. 

If  any  raw  hide  or  calf  (kin  ihall  wilfully  or  negli- 
gemly  be  gaihed  or  cut  in  flayinv,  or  being  gaihed  or  cut 
(hall  be  offered  to  fate ;  the  butcher  or  other  perfon  who 
impaired  the  fame,  or  the  perfon  offering  the  fame  to  fale, 
ihall  forfeit  2  s.  6  d.  for  every  hide,  and  i  s.  for  every  calf 
fKTin  ;  half  to  the  poor  of  the  pari(h  where  it  is  found  or 
offered  toiale,  and  half  to  him  that  (haHfue.  9  An.  r.  ii. 
/  It.  : 

Wsteiing  hides.       Nd  butcher  (hall  water  any  hide,  except  in  June^  y*'fy% 

and  Auguft\  on  pain  of  3  s.  4  d.     i  y.  r.  22,  y.  2. 

'1^0  butcher  ihall  offer  any  hide  to  fale,  being  putrefied  ^ 
on  pain  of  3  s.  4  d.     id. 

None  but  tanners  ihall  buy  any  rough  hide  or  (kin 
(except  fait  hides  for  the  ufe  of  ihips) ;  on  pain  of  forfeit* 
ing  ihe  fame,  or  the  value  thereof. '  /  7. 


Forfcitorei  on 
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///.  Of  the  tanning  of  bides. 

No  perfon  ihall  be  a  tanner,  but  who  bath  ferved 
fevtn  years,  c^xccpt  the  wife  or  fuch  fon  of  a  tanner  as  hath 
tifed  the  trade  four  yeaiB,  or  the  fon  or  daughter  of  a  tanner^ 
or  fuch  perfon  who  (ball  marry  fuch  wi/e  pr.daughcrr  to 

whom 
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wbom  be  (hall  leave  a  tao  houfe  and  fats;  on  pain  of  for- 
feiting all  fttch  leather  by  him  tanned,  or  of  which  he 
(ball  receive  any  profit,  or  the  value  thereof,     i  J.  c,  22, 

/•S- 

No  tanner  fiiall  be  a  butcher,  on  pain  of  6  s.  8  d.  a  day. 

No  tanner  Ihall  be  of  any  craft  exercifed  in  the  cutting 
or  working  of  leather;  on  pain  of  forfeiting  the  fame,  or 
the  value  thereof.    /.  6. 

No  perfon  (ball  fell   any  oak  trees,  meet  to  be  barked,  Oak  bark. 
where  bark  is  worth  2  s.  a  cart  load,  over  and  above  the 
charges  of  barking  and  pilling  (except  timber  for  houfes, 
(hips,  or  mills)  but  between  /tpril  1,  and  June  30;  on  pain 
of  forfeiting  the  lame,  or  double  value  thereof.    /,  20. 

No  purveyor  of  timber  (hall  fell  for  the  king*s  ufe,  any 
oak  timber  tree  meet  to  be  barked,  but  in  barking  time 
(except  for  tbe-king's  houfes  or  (hips);  or  (hall  receive 
any  profit  by  any  lops,  (bps,  or  bark  of  trees  to  be  taken 
by  them  s  or  fliall  take  or  difpofe  from  the  owner,  any 
more  of  any  tree  fo  to  be  taken,  than  only  the  timber  there- 
of to  be  ufed  only  about  the  king's  buildings  or  (hips :  on 
pain  of  forfeiting  to  the  party  grieved,  fur  every  tree,  and 
for  the  lops,  tops,  and  bark  of  every  tree,  40  s.  And  the 
owner  may  withhold  any  bark,  lop,  or  top,  any  commiffion 
or  other  matter  notwithftanding.    /.  21. 

No  tanner  (hall  fufFer  any  hideorfkin  to  lie  in  the  M^noerof 
limes  till  they  he  over  limed ;  nor  (h^ll  pgc  them  into  any  '"'*(* 
tan  fats,  before  the  lime  be  perfeAIy  fokened  and  wrought 
outof  thcBi;  nor  (hall  ufe  in  the  tanning  thereof  any  thing 
bat  alh  bark,  pak  baik,  tapwort,  malt,  meal,  Hme,  culver 
dung,  or  hen  dung;  nor  (hall  fufFer  it  to  lie  wet  till  it  be 
froeea;  nor  (hall  dry  it  by  the  .fire,  or  fummerfun;  nor 
fliall  tan  any  hide  or  (kin  putrefied  or  rotten ;  nor  (ball 
fuffer  the  hides  for  utter  fole  leather  to  lie  in  the  woozes 
lefsthan  12  months,  nor  the  bidt's  for  upper  leathers  lefs 
than  nine  months ;  nor  (hall  negligently  work  the  hides  in 
the  woozes,  but  (hall  renew  and  make  (Irong  their  woozes, 
ai  often  as  (hall  be  requifite;  nor  (liall  put  to  faleany  lea* 
ther  tinned  in  any  other  fort  than  by  this  fiatute  is  limited : 
on  pain  of  forfeiting  every  hide,  or  (kin  tanned  and  offered 
tofale  contrary  to  this  z£t,  or  the  value  thereof.    /.  1 1. 

No  tanner  (hall  raife  with  any  mixtures  any  hide  to  be 
converted  to  backs,  bend  leather,  clouting  leather  or  any 
other  fole  leather,,  except  they  be  for  largenefs,  (late,  and^ 
growth  fit  for  that  purpofe,  to  be  tried  by  the  triers  here- 
after mentioned  ^  on  pain  of  forfeiting  the  fame.  1  J.  c. 
22./  J  2,  13. 

f4  Nq  . 
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No  perfon  fha!l  fet  the  fats  in  tan  hills,  or  other  placeSf 
where  the  wotzes  or  leather  may  take  any  unkind  heats; 
pr  (hall  put  any  leather  into  any  hot  or  warm  woozes ;  or 
(hal!  tan  any  hide  or  fkin  with  any  hot  qt  warm  woozes ;  on 
pain  of  10  I.  and  the  pillory  on  three  market  days  in  the 
next  market  town.    /  i6,  17. 

If  any  tanner  or  other  perfon  (hall  (have  or  caufe  to  be 
(haved  any  hide  or  calf  (kin,  before  11  he  thoroughly  tan- 
ned, whereby  it  (hall  be  impaired  ;  he  (hail  forfeit  the  fanre 
pr  the  value,  half  to  the  kirg,  9nd  half  to  bin)  that  (hall 
lue.     9  ^n.  r.  11.  /  131. 

Every  tanner,  who  (hall  (have,  cuf,  and  rake  the  upper 
leather  tildes  all  over,  or  the  necks  of  ihelr  backs  and  butts ; 
(hall  forfeit  the  fame  or  the  value  thereof,  and  the  feareh* 
ersand  fealers  hereafter  mentioned  may  (cizc  them.  13  v^f 
14  C.  2.  c.  7.  /  8 

Jf  any  tanner  (hall  ofFcr  to  fa!e  any  lesther  notthoroujjhly 
tanned  or  dried,  to  the  fatisfaSion  of  the  triers;  he  (hall 
forfeit  fo  much  as  (hall  be  fo  'deficient,  whetlier  whole 
^ides  or  pait  thereof.     1  J.  c.  22.  /  15. 

W.  Of  th  currying  of  hides. 

Who  mar  be  a       No    currier   (hall   be  a  tanner,    (hoemaker,    butcher, 
*vrwer«  ^^j.  other  artificer   ufmg  cutting  of  leather;  on  pain  of  for- 

feiting 6  s.  8  d.  for  every  hide  he  (hall  curry  during  the  time 
that  he  (hall  occupy  any  of  the  faid  mid^ties.     1  ?.  c.  aa« 

leather  deltver.       Every   artificer  dealing  in  cutting  of  leather,  or  chtr 
cd  10  the  currier,  pgrfon,  who  (hall  buy  any  red  tanned  leather,  within  £*»- 

don^  or  three  miles  iherccf,  (hall  before  the  next  market  day 
for  fale  of  leather,  give  notice  thereof  to  one  of  the  cur- 
riers company,  and  in  three  weeks  after  (hall  deliver  the 
leather  fo  brought  (except  whut  fliall  beufed  for  foles  with- 
out being  curried,  tallowed,  or  drefled)  to  the  faid  currier, 
to  be  curried,  tallowed,  ordreff-d  ;  on  pain  of  6  s.  8  d.  for 
every  bapk,  butt,  hide,  or  calf  (ki!|«      13  ^  14  C  z.  r. 

7   /•'.?• 
In  what  tiroe  he       No  currier  (hall   refufc  to  curry  any  leather  to  hiia 

^""^  *^*  brought  by  any  artificer  being  a  cutter  of  leather,  and  bring- 
ing with  \\\m  fufficient  ftufF  for  the  perfect  liquoring  the 
fame,  with  as  convenient  fpeed  as  may  be,  not  exceeding 
rjght  days  in  fummer  and  fixteen  in  winre^  in  the  pre* 
fence  of  the  fiid  artificer,  if  he  will  be  prefcnt,  otherwife 
in  his  abfence  ;  on  pain  of  forfeiting  to  the  party  grieved 
for  every  hide  or  piece  of  leather  fM>t  in  this  manner  curried, 
and  well  and  fpcedily  drcHed,  zo  s.     1  7.  ^  22.  A  26. 

^  •  And 
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And  by  the  12  G.  i.  c,  35.  If  any  currier  (hall  refure  to 
curry  any  leather  brought  or  fenC  to  him  by  any  perfon 
d(.  Jingor  working  in  leather,  or  (hall  negled  to  curry  the 
fame  in  16  days  between  Sept,  28,  and  Alarcb  259  and  in 
8  days  in  the  reoiainirrg  part  of  the  year;  he  (ball,  on  con« 
viclioo  beforeone  juftice,  on  the  oath  of  one  witnefs,  for« 
fcit  any  iuni  not  exceeding  5  U  by  diftrefs ;  half  to  the  in* 
former  and  half  to  the  poor.  Perfoni  aggrieved  may  ap- 
peal to  the  next  feffions.    /  4,  5,  6. 

No  perfon  (hall  curry  any  leather  in  the  houfe  of  any  Mannrref 
(hof  maker  or  other  perfon,  but  only  in   his  own  houfe  fitu-  'y>n|iu 
a:e  in  a  corporate  or  market  town  ;  nor  (hall  curry  any  lea^ 
tht-r except  it  be  perfectly  tanned;  nor  (hall  curry  any  hide 
or  (kio  being  not  thoroughly  dry  after  his  wet  feafon  ;  in  * 
ifrhicb  wet  feafon   he  (hall  not  uie  any  flale  urine,  or  any 
other  deceitful  or  fubtle  mixture  or  means  to  hurt  the  fame  t 
nor  (hall  curry  arry  leather  meet  for  utter  fole  leather,  with 
aoy  other  ftufF  than  with  hard  talloW,  nor  with  any  lefs  of 
that  than  the  leather  will  receive  ;  nor  (hall  curry  any  lea- 
ther  meet  for  over  leather,  and  inner  foles,  but  with  fuffi- 
cient  ftuff,  being  fre(h  and  not  fait,  and  thoroughly  liquored 
till  It  can  receive  no  more;  nor  (hall  burn  or  fcald  any  hide 
or  leather  in  the  currying  ;  nor  (hall  (have  any  leather  too 
thin,  nor  (hall  ga(h  or  hurt  any  leather  in  the  (having,  or  by 
any  other  means;  but  (hall  work  the  fame  fufficiently  in 
all  points:  on  pain  of  forfeiting  for  evtry  fuch  offence 
(other  than  in  ga(hing  or  hurting  in  (having)  6f.  8d.  and 
the  value  of  fuch  (kin  or  hide  marred  by  his  evil  workman- 
Ibip;  and  for  every  offence  in  ga{hing  or  hurting  by  (hav- 
ins,  double  fo  much  to  the  party  grieved,  as  the  leather 
ihalibe  impaired  thereby,  by  the  judgment  of  the  wardens 
d(  the  curriers,  and  of  the  warden  of  the  company  where- 
of the  party  grieved  (hall  be.     t  J.  c.  22.  /  22. 

V.  Of  the  fearching  and  fealing  of  leather. 

The  mayor  and  aldermen  of  London  (on  pain  of  40  I.  Semhen  tnj 
for  every  year  they   make  default,  half  to  the  king,  and   frtiert  to 
half  to  him  that  (hall  (ue)  (hall  yearly  appoint  8  freemen  ^^* 
of  fome  of  the  companies  of  cordwainers,  curriers,  fadlers, 
or  girdlers  (whereof  one  (hall  be  a  fealer  and  keep  a  feal 
for  the  fealing  of  leather) ;  who  (h^ll  be  fworn  before  them 
to  do  their  office  truly:  And  they  (hall  fearch  and  view  all 
tanned  leather  brought  to  market,   whether  it  is  thorough- 
ly tanned  and  dried ;  and  if  it  is,  (hall  feal  the  fame,     i  J. 

f.22,/.3|. 

And 


And  four  of  the  faid  (carchers  fliall  be  removed  at  the 
end  of  the  year,  and  four  new  ones  chofep ;  and  no  one 
fliali  continue  in  the  office  above  two  years  together,  nor 
ihall  be  employed  again  till  after  the  end  of  three  y^ars  j 
on  pain  of  lol.  a  month,  yi  36. 
botber  placet.  And  all  mayors,  and  lords  of  liberties,  fairs,  and  mar- 
kets, out  of  the  compafs  of  three  miles  from  Lond$Hj  (hall 
(on  like  pain  of  40 1.)  appoint  and  fvirear  yearly  two,  three, 
or  more  noneft  and  fkilful  men,  to  be  fearchers  within  their 
precincts  \  who  iball  fearch  as  often  as  they  fhall  think 
good,  or  need  (hail  be,  and  (hall  feal  what  they  find  fuffi- 
cient :  And  if  they  find  any  leather  offered  to  be  fold,  or 
brought  to  be  fealed,  which  (hall  be  infufficicntly  tanned 
or  curried,  or  any  boots,  (hoes,  bridles,  or  other  thing  made 
of  tanned  or  curried  leather,  infufficicntly  tanned,  curried^ 
or  wrought,  they  may  feize  and  keep  the  fame,  till  they  be 
tried  by  the  triers.  /  32. 
Fee  foi  fealing.        The  wardens  oF  the  curriers  (hall  fearch  and  try  all  fuch 

curried  leather  as  (hall  be  brought  to  any  of  their  company 
CO  be  curried,  and  (hall  with  a  &al  therefore  to  be  prepared, 
with  convenient  fpeed,  not  exceeding  one  day  after  the 
currying  and  requeft  made,  feal  fuch  leather  as  they  (hall 
find  fufficiently  curried  |  taking  for  every  hide  fo  fealed 
after  the  rate  of  one  penny  for  the  dicker,  and  for  every 
fix  dozen  of  calf  (kins  one  penny,  to  be  paid  by  the  cur- 
rier :  on  pain  of  forfeiture  for  tscxy  hide  not  fearched  and 
fealed  6  s.  8  d.  /  27. 

But  they  {hall  not  vifit,  fearch,  or  feize  any  leather^ 
bide,  or  (kin,  but  fuch  as  (hall  be  curried  or  drelTed  within 
Lindon  or  three  miles  thereof,  by  fome  member  of  their 
^  own  company,  nor  in  any  other  place  but  in  the  open  mar- 

ket, or  in  the  (bops,  houfes,  or  warehoufes  of  fuch  cur- 
riers.    I  IKftffl  I.  c,  33.  /  4. 
Penalty  on  the        If  any  fearcher.or  fealer  (hall  refufe  with  convenient 
fearcherorfeiier  fpccd  to  fca!  any  leather  which  is  fuflicient,  or  do  allow 
miibehifms.       ^^^^  ^^.^^^  j^  infufficient ;  he  (hall  forfeit  40  s.     If  he 

(hall  receive  any  bribe,  or  exa£l  any  other  fee  than  by  this 
ad  is  appointed,  he  (hall  forfeit  20 1.  And  if  he  fliall  re- 
fufe to  execute  his  office,  he  (hall  forfeit  10 1.     I  J.  c.  22. 

/37- 
Penalty  on  bin-       If  any  perfon  (hall  deny,  or  withftand,  or  not  fuffer  the 

dringther««.     fearching  or  feizing  of  infufficient  wares,  he  (ball  forfdt 

5 1,  y;  40. 

VI.  Of  the  triers  0/  Uatber. 

Tneri  ia  Lon.        The  mayor  of  Londm  (on  pain  of  5 1.  half  to  the  king» 

and  half  to  him  that  (hall  fue)  (hall  within  lu  days  afier 

notica 
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notice  given  to  him  of  any  feifure  of  any  leather,  red  and 
uowrought,  appoint  fix  triers,  two  of  (he  cordwainers 
company,  two  of  the  curriers,  and  two  of  the  tanners 
ufing  LeaJiubail  market ;  who  upon  their  oaths  to  be  taken 
before  him,  Ihall  on  the  fecond  or  third  market  day  for 
leather  (to  be  holden  on  Tuefday^  13  &  14  C  2.  r.  7./  9.) 
in  the  afternoon  try  whether  the  fame  be  fufficient  or  not. 
1 7.  c.  %%.  f.  33.  35. 

Every  other  niayor,  or  lord  of  liberty,  out  of  the  com*  la  other  plicei; 
pafs  of  three  miles  from  London^  within  whofe  precinfts  any 
fcizure  of  any  tanned  leather,  red  or  curried,  or  of  any 
(hoes,  boots,  or  other  wares  made  of  tanned  leather  (hall 
be,  (hall  (on  like  pain)  with  all  convenient  fpeed  after 
soiice  given  to  him  of  fuch  feizure,  appoint  fix  honeft  and 
expert  men,  to  try  whether  the  fame  be  fufficient  or  not ; 
the  lame  trial  to  be  dpenly  on  fome  market  day,  and  within 
15  at  the  fartheft  from  the  time  of  the  feizure,  upon  the 
oaths  of  the  faid  triers.    /  34. 

Triers  not  doing  their  duty,  (hall  forfeit  s  1.    /  3S-        u'^^T^ 

Vll.  Of  the  felting  and  regiftring  of  leather. 

No  perfon  Oiall  put  to  fate  any  tanned  leather  red  and  SdliagQnfeakd. 
uawrought,  but  in  open  fair  or  market,  unlefs  the  fame  < 
bath  been  firft  fearched  and  fealed  $  nor  fliall  offer  to  fale 
luy  tanned  leather  red  and  unwrought  before  it  be  fearched 
and  fealed }  on  pain  of  forfeiting  the  fame,  or  the  value 
thereof,  and  alfo  for  every  hide  or  piece  6  s.  8d.  and  for 
every  dozen  of  calves  (kins  3  s.  4  d.     ij.  r.  22.  /.  14. 

But  no  perfon  (hall  incur  any  penalty  for  felling  or 
buyjog  any  Ibeep  (kins  uofearched  or  unfealed.    4  J.  e. 

6./.2- 

All  red  tanned  leather  ihall  be  bought  only  in  the  open  wheretobeibia 
fair  or  market,  and  not  in  any  houfe,  yard,  Ihop,  or  other  widresiftred. 
place }  on  pain  of  forfeiting  the  fame,  or  the  value  thereof, 
and  the    contrail  to    be  void.      And   aH  fuch  leather 
Ibail  be  fearched  and  fealed  before  fale,  and  on  fale  ihall  ^ 

be  regifired,  and  an  entry  made  both  by  the.  buyer  and 
feller,  both  being  prefent,  and  their  names  and  dwellings 
entred  into  the  book  of  the  regifler ;  on  pain  that  every 
fuch  buyer  or  feller  who  ihall  make  default,  (hallforieit  the 
fame  or  the  value  thereof.     13  ^  14  6\  2.  c.  7.  /  4. 

Searchers  and  fealers  ihall  keep  a  regifter,  wherein  they  ^ ?<  for  rer(> 
ihall  enter  all  bargains  made  for  leather,  hides,  or  (kins,  du-  ^'"*^* 
ringthefairor  market^.bcing  thereunto  required  by  the  buyer 
or  feller,  with  the  prices  \  taking  for  Searching,  fealing, 

and  regtfiring  of  every  t^n   idc^i  backsi  or  butts,  of  the 

feller. 
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tllc%  2d.  and  (o  after  the  famerstc;  and  for  every  fit 
doten  of  calves  flcins  or  ihcep  fkins,  2d,  and  of  the  bu)cr 
•ftirr  I  he  fiinc  rate,      I  J,  c*  22.  /•  4f, 

All  red  tanned  leather  which  ihali  be  brought  into  L^n^ 
JcUy  or  vvithn  three  miles  thereof,  fhall  be  brought  to 
JL^eadivhall  before  it  be  huufed,  and  there  viewed  whether 
it  hitth  been  fearchtd  or  fealed,  and  (hali  be  regiftred  by 
the  fearchers,  with  half  fuch  fees  to  be  paid  for  fuch  df 
the  faid  Canned  leather  as  (bail  He  bouoht  out  of  L9ndon^ 
or  three  miles  compafs  from  the  fame,  and  learched  and 
fealed  before  it  be  brought  within  the  city;  on  pain  that 
every  petfon  houfingor  not  bringing  hid  leather  to  Leoitn* 
ball  as  aforefaid,  fhaii  f^  rfeit  for  eiery  hide  or  flctn  6s.  8(i. 

/  38. 

By  the  i  y.  c.  22.  No  perfon  fhall  buy  any  tanned 
leather  unwiought,  but  who  ihatl  work  the  fame  into 
wares ;  on  pain  of  forfeiting  the  fame,  or  the  value  there- 
of.   /.  8. 

But  by  the  12  G.  2.  c*  25*  All  perfons  who  deal  or 
uork  in  leather,  may  buy  all  forts  of  tanned  leather  in 
open  fair  or  tnarket;  whether  curried  or  uncurried»  being 
fir(t  fearched  and  feaied,  and  may  cut  and  fell  the  fame  in 
any  fmatl  pieces  in  their  open  fbops.    /.  1. 

And  by  the  i  IV^  feff\  I.  c,  33.  All  dealers  or  workers 
in  leather  may  buy  all  forts  of  red  tanned  leather  in  open 
lair  or  masker,  whether  curried  or  uncurricd,  being  ^rft 
fearched  and  feaied,  and  may  fell  it  again  in  their  open 
(hops,  or  cut  and  convert  it  into  other  made  ware.    /.  5. 

Within  London^  or  three  miles  thereof,  no  perfon  fhaH 
fell  any  wares  appertaining  to  the  midery  of  any  arti- 
ficer cuttng  leather,  but  only  in  oprn  fhop.  common  fair, 
or  market,  whereby  the  wardens  may  have  fearch  thereof  ^ 
on  pain  of  forfeiting  the  fame,  and  alfo  10  &•     i  J^  c.  22« 

/45- 

* 

yill.   Of  iht  mGnufaHuring  of  leather ^  pr  export^ 

ing  it. 

No  (hocmakers  (hall  make  any  boots  or  (hoes,  or  any 
part  of  them»  of  Engl'fh,  leather  wet  curried  (oth«*r  than 
(^eer  fkins,  calves  (kins,  or  goat  (kins  made  and  drefled  like 
iV^^^f/b  leather),  bur  ot  leather  well  and  truly  tann  d  and 
curried  in  manner  afctrefaid,  or  of  leather  well  and  truly 
tanned  only,  and  well  (ewed,  without  mixing  overleaihers, 
that  is  10  fay,  part  being  neats  leather,  and  part  calv<rs 
leather  \  nor  (hall  put  into  any  pait  of  any  (hoes  or  boot9« 
aiiy  Icai)  €1'  aiade  of  a  Ibecp  (kin,  bull  bide^  ur  horfc  hidoi 

nor 
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nor  in  the  upper  leather. of  any  (hoes,  er  into  the  nether 
part  of  any  boots  (the  inner  part  of  the  (hoe  only  excepte^l) 
2ny  pan  of  any  hide  from  which  the  folc  leather  is  cut, 
railed  the  wombs,  necks,  fliaoks,  flank,  po^Ie,  or  ch^ek  ; 
nor  Ihall  put  into  the  utter  fole  any  other  leather,  than  the 
Left  of  (he  ox  or  fteer  hide ;  nor  into  the  inner  fole,  any 
uhcr  leather  than  the  wombs,  neck,  powle,  or  check ; 
nor  into  the  trefwells  of  the  double  foled  (hoes,  other  than 
tbe  Sanks  of  any  of  the  hides  aforefaid ;  nor  (hall  make  or 
puctofale  between  September  30,  and  April  20^  any  (hoes 
or  boots  meet  for  any  perfon  above  four  years  old,  wherein 
(hali  be  any  dry  EngUjh  leather,  other  than  falves  (kins  or 
goat  (kins  made  cr  drefled  like  Spanijh  leather ;  on  pain  of 
forfeiting  for  every  pair  of  fiiocs  or  boots  35.  4d.  and  the 
value  thereof.     I  J*  c.  22.  /.  28. 

And  if  any  (hoemaker,  fadler,  or  other  artificer  ufing  Att;fice»«  work^ 
of  leather,  do  make  any  wires  of  any  tanned  leather  infuf-  *"*'  ^*^  ic-tber, 
iiciemly  tanned,  or  of  tanned  and  curried  leiither  being  not 
fufiiciently  tanned  and  curried ;  he  (hall  forfeit  the  fame, 
and  the  va!ue  thereof.    /I  44. 

If  any  (hoemaker  or  cobler  within  London  or  three  miles  Shoerr^Ueisia 
ihcfcof,  (hall  put  any  tanned  leather  into  any  boors  or  ^^""^'^"• 
ihoei,  or  other  thmgs  made  of  tanned  leather,  which 
fliill  not  be  well  and  perfedly  tanned,  or  do  put  any  cur- 
ried leather  into  boots  or  (hoes  or  other  things  made  of 
leather,  which  (hall  not  be  fufficiently  tanned  and  curried, 
and  allb  fealed ;  be  (hall  forfeit  the  fame,  and  the  value 
thereof.    /•  44. 

And  Che  mailer  and  wardens  of  the  mifteries  of  cord-   Sesroh  in  r^n. 
wainers,  curriers,  girdlers,  and  fadlers  of  London  (on  pain  **?"  ^*"  ''**'*" 
of  40 1,  for  every  year  they  make  default,  ha  f  to  the  king  ^^*"*  "*""' 
and  half  to  him  that  (ball  fue)  (hall  once  a  quarter  or 
ofber  make  fearch  and  view  of  all  boots  and  iho:?,  and 
other  wares  made  of  tanned  leather,  within  three  miles  of 
LinJon^  and  if  they  are  not  truly  wrought,  they  may  feize 
and  carry  the  fame  to  the  feveral  common  halls*    /.  2q. 

And  by  the  i  IV.yJf.  I.  t.  33.  /  3.  Every  hide,  flcin, 
or  piece  of  tanned  leather  ihaved  or  liquorrd,  of  whar  co- 
lour foever,  with  any  lawful  liquor  or  drefling,  and  being 
weil  and  truly  curried,  (hall  be  deemed  wan  within  the 
faid  fiatttte  of  the  1  J.  r.  22. 

All  forts  of  leather  and  (k'ns«  tanned  or  drefifed,  m2y  be   Erpcrt.ncii. 
exported.    20  C«  2.  r.  5.  9  An^  c.  6.  /.  4. 

Importing  of  katber  gUves  or  mtti^  Sec  Cl0&C]Jt 
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BY  the  13  &  14  C.  2.  r.  4.  Ledurers  in  cliarches,  un^ 
ticenfed,  and  not  conforming  to  the  liturgy,  £hal|  be 
difabled,  aDd  (hall  alfo  fuffer  three  months  imprifonmeDt 
in  the  common  gaol ;  and  two  juftices  (or  the  mayor  in  a 
town  corporate)  (hall,  upon  certificate  from  the  ordinary, 
commit  them  accordingly.    /I  1^—23. 


Metouig of  the    T  EET  (letb^  latbif  lathi)  is •  of  Saxon  original,   and 
word.  X^  feemeth  to  be  no  other  than  the  court  of  the  iatbii 

as  the  county  court  is  the  court  of  the  county.  For  in 
ancient  times  the  counties  were  fubdivided  into  lathes, 
rapes,  wapentakes,  hundreds,  and  the  like.  And  the  fhe- 
rin  twice  a  year  performed  his  Uttm  or  perambulation,  for 
the  execution  of  juftice  throughout  the  county.  After- 
wards this  power  of  holding  courts  was  granted  to  divers 
great  men,  within  certain  diftrifts.  And  from  hence, 
thefe  courts,  holden  within  particular  parts  of  the  county, 
have  defcended  unto  us  without  variation,  under  the 
name  of  the  leet^  Ittb^  or  lathe  courts. 
t,^,  vhaC  '^he  court  leet  is  a  court  of  record,  having  the  fame 

jurifdidion  within  fome  particular  precinfi,   which  the 
""  (heriiF's  torn  hath  in  the  county.     2  Haw.  71* 

Leet  derived  ^^^  ^^^  ^^^^   ^^  ^>^^  ^^   frankpledge,    was  by  the 

Irgn  the  torn*     king  (for  the  eafe  of  the  people)  divided,  and  derived  from 

the-  torn ;  who  did  grant  to  the  lords  to  have  the  view  of 
the  tenants  and  refiants  within  their  manors;  fo  as  the  te* 
nants  and  refiants  fhould  have  the  fame  jufiice  that  they  had 
before  in  the  torn  done  unto  them,  at  their  own  doors^ 
without  any  charge  or  lofs  of  time.  %  Infi.  71. 
Fnnkplcdt^*  ^^^  inftitution   hereof    for    keeping   of    the    king's 

peace,  was,  that  every  freeman  at  his  age  of  twelve  years 
(except  peers,  clergymen,  and  tenants  in  ancient  deraefne, 
2  Haw.  57.)  (hould  in  the  leet  if  he  were  in  any  leer, 
or  in  the  torn  if  he  were  not  in  any  leet,  take  the  oath  of 
allegiance  to  the  king;  and  that  pledges  or  fureties  ihould 
be  found-  for  his  truth  to  the  king,  .and  to  all  his  people, 
or  elfe  to  be  kept  in  prifon :  This  frankpledge  confifted 
moft  commonly  of  ten  houfeholds,  which  the  Saxpnt 
called  tbiothungy  in  the  north  parts  they  call  them  l#n- 
mentaUf  in  other  places  of  England,  tithwgi  irhtreof  the 
mafters  of  the  nine  families  who  were  bound,  were  of  the 
Saxons  called  frooborgb^  whkh  in  fomr  placet:  ia  to  this 

day 
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diy  oiled  frttttrrtw,  that  ii,  free  furety,  or  hankpMgt, 
and  tbe  oiaAcr  of  the  tenth  houfhold  was  callcj  theuhuag' 
nun,  to  this  day  in  the  weft  called  tithingmait,  and  tuhen- 
btitftiy  and  frnAtrbtry  ihat  is,  capitalit  pUitut^  chief 
pledget  '"d  thefe  ten  maftcri  of  ramilics  were  bound  ono 
for  aoothcr's  family,  that  each  man  of  their  feverat  fa- 
milin  Oiould  ftand  to  the  law,  or  if  he  were  not  forth* 
coming,  that  they  (hould  anfwer  fur  the  injury  or  offence 
by  him  committed.  And  the  piecinft  of  this  frankpledge 
vrss  called  iecenna^  hecaufc  it  confined  nio(t  commnnlj  of 
ten  bouQiolds }  and  every  man  of  thofe  feveral  houfholdst 
for  whom  the  pledge  of  furety  wai  taken,  were  called 
iicitmaTii\  which  names  are concinacd  as  Ibadowi  of  an- 
tiquity to  this  day>    2  Inji,  73. 

And  by  the  due  execution  of  this  law,  fuch  peace  was 
univerfatly  holden  within  this  realm,  as  no  injuries,  homi- 
tidn,  robberies,  thefts,  riots,  tumults,  or  other  olFencea 
were  committed;  fo  as  a  man  with  a  white  wand  might 
f'fdy  have  ridden  before  the  contjueft,  with  much  money 
ibout  him,  without  any  weapon,  throughout  England. 
J  hfi.  73- 

Itut  no  pcrfon  is  obliged  to  appear  at  any  leet,  within 
the  precin^s  whereof  he  doth  not  refide.     2  Haw.  57. 

He  that  clal.TS  a  leet  by  charter,  muft  hold  it  on  the  Lcttwhratsb* 
<Iay)  prclcribed  by  the  charter}  he  that  cUims  it  by  pre-  bolita. 
fcription,  may  cUim  to  hold  it  once  or  twice  every  year. 
It  any  fuch  days  as  fhall  upon  leafonable  warning  be  ap- 
pointed,  if  iheufage  hath  been  To  that  it  hach  been  kept 
It  uncertain  times  {  or  elfe  it  ought  to  be  kept  at  fuch 
cmain  days  and  times,  ashy  picfcn'ption  hath  been  cer> 
lainlyufed.     3  hft,  72. 

If  a  nufance  done  within  the  jurifJiflion  of  the  leet,  o,i"fr,«i  niiiiin 
be  not  prefented  in  the  leet,  the  iberllF  in  his  torn  cannot  ihtJ«c,  noim- 
inquire  of  it;  for  that  which  is  within  the  precin^l  of  the  °'""'''*  '"  •*" 
leet  is  enempt  from  the  torn,  oihciwife  there  might  be  a        * 
double  charge ;  but  in  that  cafe  a  writ  may  be  diie^ed  to 
ihelhenff,  to  inquire  thereof.     4  Injl.  a6i. 

intruded  with  the  Exwird  mir 
I  precind,  that  the  '0["™"  •<»  "" 
id  any  pcrfon  to  the  '  "'* 
lit  pretence,  fitting 
id,  either  for  want 
without  demandiog 
nay  afterward)  im< 
%  Haw.  4. 

idiiSlmems  of  felo-  whitrti^^ir, 
felonies  by  acl  of  •"tojmji.bi.in 
eto.    %H.H.^^.    "'^'*"- 
Further- 
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Furthermore,  this  tourt  bath  cognizance  of  a  great 
number  of  oiFences,  both  by  the  common  law, 'and  by 
ftatute;  as  for  inftance,  tipling  in  al^houfes;  affautrs 
whereby  bloodlhed  enfueth  ;  common  barators;  bawdy 
houfes ;  defedls  in  bridges  and  highways ;  deftroyers  of 
ancient  boundaries ;  bakers;  brewers;  butchers;  curriers  ;; 
deciners  or  fuitors  not  appearing  in  the  leec ;  eflrays,  wai/s, 
and  treafure  trove ;  eave  droppers  ;  fcreftallers,  regrators« 
ingroflcrs ;  deflroyersofgame;  gamefters;  hedge  breakers  s 
negtefters  of  hue  and  cry;  higlers;  innholders ;  millers; 
night  walkers;  common  nufances;  wanr  of  pillory  and 
flocks,  and  common  pounds;  refcous;  fcolds;  (hoemak-rs; 
fearchers  of  leather ;  floned  horfcs  of  two  years  old  put  on 
the  common;  vifluallers;  conftabies  neglecting  warch  and 
ward ;  weights  and  meafures ;  and  many  others  by  par* 
.ticular  ftatutes.     /A^W.  h.  4.  c.  i. 

But  a  man  cannot  be  prefented  in  the  leet  for  furcharging 
the  common,  or  for  digging  in  the  common  ;  becaufe  chir 
concerns  the  private,  not  the  publick  intercft,  and  belongs 
rather  to  the  court  baron  to  inquire  of  it.     id* 

Alfo  no  offence  is  cognizable  in  the  leet,  unlefs  it  arofe 
fince  the  holding  of  the  laft  court.     2  Haw.  66. 

The  conftables  of  common  right  are  to  be  cbofen  and 
fworn  in  the  leet  or  torn.     2  Haw,  62. 

Ihe  leet  feems  not  to  be  within  fhe  equity  of  the 
flatute  of  X  R,  3.  which  requires  chat  the  jurors  tn  the 
torn  (hall  have  20  s.  a  year  freehold,  or  36  s.  8  d.  copyhold 
or  cuftomary  s  for  it  is  faid,  that  any  perfbn  happening  to 
be  prefent  at  the  leet,  or  to  be  riding  by  the  place  where 
It  it  holdeny  may  for  the  want  of  jurors  be  compelled  by 
the  fteward  to  be  fworn,  whether  he  be  refident  within 
the  leet  or  not ;  by  which  it  feems  to  be  implied,  that  any 
perfon  whatfoever  is  capable  of  being  put  upon  the  jury  in 
a  court  leet.     2  Haw.  69* 

Jndifiments  in  the  leet  ought  to  be  by  roll  indented, 
one  to  remain  with  the  indidiors*  and  the  other  with  the 
fteward,  to  prevent  embezilling.    id. 

Although  the  leet  may  receive  indidments  of  felony^ 
yet  it  cannot  hear  and  determine  them,  but  muft  lend 
them  to  the  gaol  delivery,  there  to  be  heard  and  determin* 
cd,  if  the  offenders  are  in  cuftody ;  or  remove  them  by 
certiorari  into  the  king^s  bench,  that  procefs  may  bemad« 
upon  them  to  outlawry,     2  H.  H,  ji. 

It  feems  to  be  agreed,  that  a  prefentment  in  the  leet 

of  any  offence  within  the  jurifdi&ion  of  the  court,  bHng 

neither  capital  nor  concerning  any  freehold,  fuhje^ls  the 

party  to  a  /«/  or  amirdament  without  any  fuither  pwceed- 

'  1 1  ing* 
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iog,  and  admit) of  notraverfe  lo  the  truth  of  it:  But  if  it 
touch  the  party's  freehold,  it  may  be^  removed  into  the 
king'i  bench,  and  there  traverTed,  i  Haiu^  siy,  319. 
3/itw.  71. 

A  fiit  is  a  pecuniary  punifhment,  alTened  by  ibe  Fine, 
flewaid,  for  an  ofFence  or  contempt  committed  in  courCf 
at  bj  public  officers  out  of  court,  in  admin  iteration  of 
iheirsSces ;  a  fine  is  always  afTclTed  by  th«  Iteward,  and 
is  Dot  10  be  alFeered,  though  fometimes  it  is  called  an  amer- 
ciunent;  and  the  lord  by  a  fpecial  warrant  to  the  bailiff 
may  diftrain,  or  he  may  have  an  a^ion  of  debt,  for  a  fine 
impofed,  but  he  cannot  imprifoft.  And  this  is' the  only 
court  that,  can  fine  and  not  impfifon.  If'tad.i.  4.  r,  i. 
lH.H.  61. 

An  anuraanunt  is  a  pecuniary  punifliment,  aflcded  ABcicTimNU 
by  tbe  hemage  or  jury,  for  offences  commitred  out  of  court 
by  p;jvate  perfons,  to  be  mitigated  by  afi'eerers  (from  af- 
fturir,  to  tax)i  who  are  to  affirm  the  reafonablencrs  thereof 
upon  their  oaths,  where  no  exprds  penalty  is  inflided  by 
ftituie :  and  for  this  alfo  the  lord  may  have  an  aftion  of 
debt,  or  may  diftrain  of  common  right,  and  impound  the 
dilttefi,  or  fell  it  at  hit  pleafure,  but  cannot  impiifon  for 
it.    tVtoJ.  b.  \.  (.  I. 

And  upon  prefentment  of  a  nufance,  the  Aewatd  may  Am'tctiment, 
either  amerce  the  perfon,  and  order  him  alfo  to  remove'"'*""""^* 
it  by  fucb  a  day,  under  pain  of  forfeiting  a  certain  Turn;  or' 
be  may  order  him  to  remove  it,  under  fuch  a  pain,  with- 
out amercing  him  at  all :  And  on  prefeniment  at  another 
court,  that  he  haih  not  removed  fueh  nufance  (having  had 
notice  thereof)  the  pain  may  be  recovered  by  diltrefs  or  ac- 
tion of  debt,  without  farther  proceeding.     2  Haw.  61. 

It    feemetb    that    of   common    right    any    court    leet,  Br-'*"!. 
Rith  tbe  aflcnt   of  the  tanants,  may  malce  by-laws  under 
cc [tain  penalties,  in  relation  to  matters  properly  within  the 
cognizance  of  fuch  court,  at  the  reparation  of  the  highways, 
bdron  by  cuHom  may  make 
of  commons,  and  fuch  like 
>rc  where  a  court   leet  and 
they  ufually  are,  it  fecmt, 
.  in  relation  to  pubhck  mat- 
ifdiSion  of  the  court  leet, 
private  matters,  (hall  be  in- 
baron,     2  Haw.b&. 
have  a  pillory  and  tumbrel :   piu,,^  ,^ 
y  be  fined^    or  bis   liberty  Rodtt. 

.     But 
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But  the  (locks  are  to  be  provided  at  the  charge  of  the 
town  ',  for  originally  they  were  not  to  punifli^  but  to  keep 
men  in  hold,     ff^ood,  b,  4.  r.  i, 
Bofioeft  devolf.       But   the  bufinefs  of  the   leet  hath  declined  for  many 
cd  on  the  feifi.  years  j  and  is  devolved  on  the  quarter  feffions. 


onit 


S^etter. 

Sending  threat-  T)  Y  the  9  G.  c,  22.  and  27  G.  2.  c*  15.    If  any  per&n 
caiog  letteif.       J[j  (half  knowingly  fend  any  letter,  without  any  name 

fubfcrlbed  thereto,  or  figned  with  a  fi£litious  name^  demand- 
ing money  or  other  valuable  thing ;  or  threatning  to  kill 
or  murder  any  of  his  majefty's  fubjefis,  or  to  bum  their 
boufes,  outhoufes,  barns,  ftacks  of  corn  or  grain,  hay  or 
firaw;  tho' no  money  or  venifon  or  other  valuable  thing 
be  demanded  by  fuch  letter ;  or  (hall  refcue'  any  perfon  in 
cuftody  for  fuch  oftencej  he  (hall  be  guilty  of  felony  with* 
>  out  benefit  of  clergy. 

And  by  the  30  G.  2.  e.  24.  All  perfons  who  fiiall 
knowingly  fend  or  deliver  any  letter  or  writing,  with  or 
without  a  name  fubfcribed  thereto,  or  figned  with  a  fi£ti- 
lious  name,  threatening  to  accufe  any  perfon  of  any  crime 
punifliable  by  law  with  death,  tranfpor ration,  pillory,  or 
any  oiher  infamous  puniQiment,  with  intent  to  extort  from 
him  any  money  or  other  goods,  ihall  be  punifhed  at  the 
difcretion  of  the  court  by  fine  and  imprifonment,  pillory^ 
whipping,  or  tranfportation  for  feven  years. 

Seditious  or  defamatory  letters  belong  to  title  Xftltl*. 
Opening  or  detaining  letters.     See  ^0S«. 


<i«^» 


IF  any  offend  their  brethren  by  adultery,  whoredom^ 
inceft,  or  any  other  uncleannefs^  the  churchwardens 
fliall  prefent  them  to  the  oHinary,  and  they  (hall  not  be 
admitted  to  the  holy  communion,  till  they  be  reformed. 
Can*  109. 

But  altho*  lewdnefs  be  properly  puBifbable  by  the  eccle- 
flaftical  law,  yet  the  offence  of  keeping  a  bawdy  houfe 
comcth  alfo  under  the  cognis&ance  of  the  law  temporal,  as 
a  common  nufance,  not  only  in  refpe£t  of  its  endangering 
the  publick  peace,  by  drawiPg  together  difToIute  and  de- 
bauched 
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baucbed  perfons,  but  alfoin  refpedof  its  apparent  tenden- 
cj  to  corrupt  the  manners  of  both  fexes.  3  Infi^  205* 
i  Hnu.  196. 

And  in  general,  all  open  lewdnefs  grofsly  fcandalout 
if  puniihable  upon  indidiment  at  the  common  law. 
I  Hato.  7« 

And  cfFenders  of  this  kind  are  puni(hab!e  not  only 
with  fine  and  imprifonment,  but  alfo  with  fuch  infamous 
punifhovent  as  to  the  court  in  difcrccion  fhall  feem  proper. 
I  Haw,  196* 

And  upon  information  given  to  a  conftable,  that  a 
man  and  woman  are  in  adultery  or  fornication  together, 
or  that  a  man  and  woman  of  evil  report  are  gone  to  a  fuf* 
peded  houfe  together  in  the  night,  the  officer  may  take 
company  with  him,  and  if  he  find  them  fo,  he  may  carry 
them  before  a  juftice,  to  find  fureties  of  the  good  behaviour. 
Dali.  €.  124.     2  Hcnv.  61. 

For  it  fecms  always  to  have  been  the  better  opinion^ 
that  a  man  may  be  bound  to  his  good  behaviour,  for  haunt- 
ing bawdy  houfes  with  women  of  bad  fame,  as  alfo  for  keep* 
ing  bad  women  in  his  own  houfe.     i  Haw.  132. 

And  a  wife  may  be  indided  together  with  her  hufband^ 
and  condemned  to  the  pillory  with  him,  for  keeping  a 
bawdy  houfe;  for  this  Is  an  offence  as  to  the  government 
rf  the  houfe;  in  which  the  wife  has  a  principal  (hare ;  and 
alfo  fuch  an  offence  as  may  generally  be  prefumed  to  be 
managed  by  the  intrigues  of  her  fex.     i  Haw.  2. 

And  If  a  wife  go  away,  and  remain  with  an  adulterer 
without  being  reconciled  to  her  hufband,  (he  jQiall  lofe  her 

dower.     2  lnfi>4ZS* 

But  if  a  perfon  is  indiSed  for  frequenting  a  bawdy 
boufe,  it  moft  appear  that  he  knew  It  to  be  fuch  a  houfe  $ 
and  it  muft  be  exprefsly  alledged  that  it  is  a  bawdy  boufe, 
aad  not  that  it  is  fufpeAed  to  be  fo.     fVood.  b,  3.  r.  3. 

On  an  indidment  for  keeping  a  diforderly  houfe,  a 
female  witnefs  fwore,  that  (he  was  a  faiior's  wife,  and  dur« 
ing  her  huiband's  abfence  out  of  the  realm  (he  had  often 
proftituted  herfelf  there :  L.  Raymmd  faid,  it  was  an 
tedious  piece  of  evidence,  and  ought  not  to.be  heard.  BarU 
Bawdy-h. 

But  it  is  ikid  a  woman  cannot  be  indifted  for  being 
a  bawd  generally,  for  that  the  bare  folicitation  of  chaftity 
is  not  indidabk.    1  Haw%  196.     i  Salk,  382. 
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ICO  H^e^unefe^ 

Indiftmcnt  for  keeping  a  diforderly  boufe^ 

Weflmorland.'T'HE  jurors  for  our  lord  the  king  upon 

-■'     thiir    oath    prefent^    that  A.  O.  UtU  of 
■  in  the  fa  id  county^  labourer^  on  the  '■  day  of*  in 

the  year  of  the  reign  of »  -  '         anduit  divers  6ther  times 

as  tvell  before  as  after ^  with  force  and  armsj  at  ■  afore^ 

fuidy  in  the  county  af or ef aid ^  did  keep  and  maintain^  and  yet  d:th 
keep  and  maintain^  a  certain  cctrimon^  iil-gGvernedand  diforder^ 
ly  houfe^  and  in  the  faid  houfe^for  his  own  lucre  and  gain^  ceV" 
tain  evil  and  ill  dijpfd  pftfans^  as  well  men  as  women,  of  evil 
name  and  fame^  and  of  dijl.omji  converjation^  to  frequent  and 
come  together  then^  and  the  faid  divers  other  times  j  therkunlaW'^ 
fully  and  wilfully  did  caufe  and  procure:  and  the  faid  men  and 
womtnj  in  the Jaid  houfe^  at  unlazvful times ^  as  well  in  the  night 
as  in  the  day^  then  a^^d  the  faid  other  times^  there  to  be  and  re- 
fnainy  drinking^  tiplingj  whoring ^  and  nujbehaving  themfelves^ 
-  unlawfully  and  wilfully  did  permit  ^  and  yet  doth  permit^  to  the 
great  damage  and  common  nufance  of  all  the  fub'jeQs  of  our  faid 
lord  the  kitig^  and  againjl  the  p^ace  of  our  faid  lord  the  king^ 
his  crown  and  dignity . 
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Ironical  defah.a- 


'  I.  What  it  is. 
II.  fVbo  are  pumjhabk  for  it. 
III.  Hew  puniJbabU.  t 

L  What  U  is. 

A  Libel  is  a  malicious  defamation  of  any  perfin^  expreJJeS 
either  in  printing  or  writings  figns  orpi^uresy  to  afperfe 
the  reputation  cf  one  that  is  alive^  or  the  memory  of  one  that  is 
dead.     Wood.  b.  3*  c.  3. 

J  malicious  defamation]  And  the  fcan4al  which  is  ex* 
prefTed  in  a  fcoffing  and  ironical  manner,  is  as  properly  a 
nialicious  defamationi  a»  that  which  is  exprefled  in  dittSt 
terms ;  as  where  a  perfon  propofes  one  to  be  imitated  for 
his  courage,  who  is  known  to  be  a  great  ftaterman,  but  no 
Ibldier ;  and  another  to  be  imitated  for  his  learning,  who 
is  known  to  be  a  great  general,  but  no  fcholar;  and  the 
hke :  Which  kind  of  writing  is  as  well  underftood  to  meaa 
only  t^  upbxaid  the  parties  with  the  want  of  thefe  quali* 

ties| 


tin,  as  if  it  had  direAIy  and  cxpreAly  done  fo.     i  Huw, 

194-  .  s 

And  from  the  fame  foundation  it  hath  alfobeen  refolvcd,  Eip-effinponcor 

thar a  defamatory  writing,  exprcflin^  only  one  or  two  let-  '';"  *^'^'"  ®"^l 
ters  or  a  name,  in  luch  a  manner,  that  rrom  wh4t  goes  be- 
fore and  follows  after,  it  muft  needs  be  under itood  to  fig* 
nify  fuch  a  particular  perfon^  in  the  plain,  obvious,  and 
natural  conftrudion  of  the  whole,  and  would  be  perfect 
nonfenfe  if  refirained  to  ajny  other  meaning,  is  as  properly 
a  libel,  as  if  it  had  exprefled  the  whole  name  at  larger  for 
it  brings  the  utmoft  contempt  upon  the  law,  to  fufFcr  its 
juftice  to  be  eluded  by  fuch  trifling  evafions :  And  it  is  a 
ridiculous  abfurdity  to  fay,  that  a  writing  which  is  undcr- 
fiood  by  every  the  meanefi  capacity,  cannot  pollibly  be  undcr- 
ftood  by  a  judge  and  jury,     id* 

And  it  matters  not  whether  the  libel  be  true,  or  whether  v/hsthcr  true  or 
the  party  againft  whom  it  is  made  be  of  good  or  bad  fame  ;  [j*|^ "  '^^'  '""^*- 
fur  in  a  fettled  ftate  of  governaient,  the  party  grieved 
ought  to  complain,  for  any  injury  done  to  him,  in  the  or- 
dinary courfe  of  law,  and  not  by  any  means  to  revenge 
bimfelf,  either  by  the  odious  courfe  cf  libelling,  or  other- 
wife,  5  Co,  125.  But  this  is  to  be  underftood,  when  the 
profecution  is  by  information  or  indi£lment;  but  in  an  ac- 
tbn  on  the  cafe,  which  is  to  repair  the  party  in  damages, 
the  defendant  may  juftify  the  truth  of  the  fa6h,  and  (liew 
that  the  plaintiff  hath  received  no  injury.     3  Blfick/L  126. 

Of  any  pirfon]  Where  a  writing  inveighs  againft  man-  Geneni  accnrj. 
kind  in  general,  or  againft  a  particular  order  of  men,  as  for  tionis..o:ai.bci. 
inftaoce,   men  of  thegown^  this  is  no  libel;  but  it  muft 
defcend  to  particulars  and  individuals  to  miike  it  a  libel. 
3  Salt.  224, 

Exprijfediitbir  h  printing  erwMn7^fizns9rpt^urif\  A  Mayt»e|n»ri^. 
libel  IS  either  m  writing,  or  without  writing:  In  writing,  ^ 
when  an  epigram,  rhyme,  or  other  writing  is  publifhed  to 
the  contumely  oi  another,  by  which  his  fame  or  dignity  miy 
be  prejudiced:  Without  writing,  may  be  by  pictures,  as  to 
paintthe  party  in  any  ihameful  and  ignominious  manner;  or 
by  figns,  as  to  fix  a  gallows,  or  other  reproachful  and  ig- 
nominious figxTS  at  a  man';»  door.     5  Co.  125* 

R.  7  G.  Mayor  of  Ncrthampton^t  cafe.  He  fcnt  lord 
Ha^fax  a  licence  to  keep  a  public  houfc,  which  the  court 
faid  was  a  libel  in  the  cafe  of  a  perfon  of  his  quality,  and 
granted  an  information  for  it.     Str^  422. 

Or  the  mim^ry  of  one  that  is  dead]   For  the  ofFence  is  the  P'^^o"  KbelUi 
fame,  whether  the  perfon  libelled  be  alive  or  dead.    5  Co.  ^""^^^^^^ 
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Compofer,  pro« 
curer,  and  pob- 
tiiKcr. 


Copjiog  a  libel* 


Finding  a  libel 
on  a  bookfclicr*! 
Ihclft 


Writing  a  libel 
cHdl«tcd  by  aoo- 
ther. 


Sending  a  pro- 
Yoking  letter* 


77.  ff^h  are  punijhable  for  it. 

It  is  certain,  that  notonly  he  whacompofcs  alibcl,  or 
procures  another  to  compofe  ir,  but  alfo  he  who  publiihes, 
or  procures  another  to  puhlifli  it,  are  in  danger  of  being 
punifhed  for  it ;  and  it  is  faid  not  to  be  material,  whether 
he  who.  dirperfes  a  libel  know  any  thing  of  the  contents  or 
cffcd  of  it  or  not;  for  nothing  would  bemoreeafy,  than 
to  publifli  the  moft  virulent  papers  with  the  greateft  fccu- 
rity,  if  the  concealing  the  purport  of  them  from  an  illite- 
rate publifher,  would  make  him  fafe  in  difperfmg  them. 
1  Haw,  195. 

Alfo  it  hath  been  faid,  that  if  he  who  hath  either  read  a 
libel  himfelf,  or  hath  heard  it  read  by  another,  do  after- 
wards malicioufly  read  or  repeat  any  part  of  it,  in  the  pre- 
fence  of  others,  or  lend  or  fhew  it  to  another,  he  is  guilty 
of  an  unlasft'ful  publication  of  it,     id. 

Alfo  it  hath  been  holden,  that  the  copying  of  a  libel  (halt 
be  a  conclufive  evidence  of  the  publication  of  it,  unlefs  the 
party  can  prove,  that  he  delivered  it  to  a  magiftrate  to 
examine  it.     id. 

And  it  hath  been  ruled,  that  the  finding  a  libel  on  a 
bookfeller's  (belf,  is  a  publication  of  it  by  the  bookfelier; 
and  that  it  is  ho  excufe  to  fay,  that  the  fervant  took  it  into 
the  (hop  without  the  mafter's  knowledge  j  for  the  law  pre- 
fumes  the  mafter  to  be  acquainted  with  what  the  fervant 
does.     I  SeJf.C,  33,     K.  and  Dodd^  10  G. 

And  it  feems  to  be  the  better  opinion,  that  he  who  fir(( 
writes  a  libel  dictated  by  another,  is  thereby  guilty  of 
making  it,  and  confequently  puni&able  for  the  bare  wri- 
ting; for  it  was  no  libel,  till  it  was  reduced  to  writings 
for  the  eiTence  of  a  libel  confifteth  in  the  writing  of  it ; 
for  if  a  man  fpeak  fuch  words,  unlefs  the  words  be  put  in 
writing,  it  is  cot  a  libel.     2  5ii/i.  419.     i  Haw.  195. 

Alfo  it  hath  been  refolved,  that  the  fending*of  a  letter 
full  of  provoking  language  to  another,  without  publifliing , 
it,  is  highly  punifbable,  as  manifeftly  tending  to  a  difturb* 
anceof  the  peace.     1  Haw.  195. 

But  it  hath  been  refolved,  that  he  who  barely  reads  a  li- 
bel in  the  prefcnce  of  another,  without  knowing  it  before 
to  be  a  libel,  or  who  is  only  proved  to  have  had  a  libel  in 
his  cuftQdy,  fhall  not  in  refpe£l  of  any  fuch  zSt  be  ad* 
judged  the  publilher  cf  it.  But  the  having  in  one^s  cuf- 
tody  a  written  copy  of  a  libel  publickly  known,  is  an  evi« 
dence  of  the  publication  of  it.     i  Haw^  196*. 
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IlL  How  punijhabk. 

There  feemeth  to  be  no  doubt,  but  that  the  ofTcndert 
may  be  condemned  to  pay  fuch  fine,  and  alfo  to  fufFer  fuch 
corporal  puniihrnent,  as  to  the  court  in  difcretion  (hall 
feem  proper,  according  to  the  heinoufnefs  of  the  crime, 
and  thedrcnmftancesof  the  offender,     i  Haw,  196. 

And  it  hath  been  adjudged,  that  libels,  as  having  a  di* 
reft  and  immediate  tendency  to  a  breach  of  the  peace,  arc 
indidable  before  juflices  of  the  peace.     2  Haw,  40. 

On  an  indidment  fetting  forth  the  oiFence,  according  to 
the  ternr  and  to  the  effelf  following^  it  was  agreed  by  the 
court,  that  to  the  effeSl  following  had  been  naught,  being 
vague  and  ufelefs  words;  for  the  court  mpft  judge  of  the 
words  tbemfelvea :  But  the  words,  according  to  the  tenor ^ 
do  corred  the  ddtSt  \  for  they  import  the  \^ry  words 
tbemfelves,  for  the  temr  of  a  thing  is  the  tranfcript  and 
truecopy  of  it,  to  which  it  may  be  compared  :  And  there* 
fore  of  words  fpoken  there  can  be  no  tenor,  becaufe  there 
is  no  written  original.     2  Salk.  417.     3  Salk.  225, 

And  it  mud  be  proved  to  be  written  or  pubLflied,  in 
the  county  laid  in  the  indiiSlment^  all  matters  of  crime 
being  local.  Riad.Lib,  State  Tr\  /^.  3.  774,  77S»^«4» 
672. 

Indi6i:nient  for  a  libel. 

'*pHE  jurors  for  our  lord  the  king  upon  their  oath  prefent^ 
**    that  A.  O.  late  of  in  the  county  of  ■  gen^^ 

tUnunif  not  having  God  before  his  eyes^  but  moved  by  the 
snftigation  of  the  devily  and  falfely  and  malic'ioujly  contriving 
ond  intending  to  bring  our  f aid  brd  the  king  into  haired  and 
infamy  amongft  his  fubjeSfs^  and  to  move  fedUion  amongfl  iho 

\^tks  of  our  faid  lord  the  king^  did  on  the day  of 

in  tbe  ■  year  of  the  reign  of  — —  *with  force  and  arms, 
ot  ■'  ■  aforefaidy  in  the  county  aforefaidyfulfdy^feditiouflyf 

and  mallcioujly  write  and  publijh^  and  cauje  to  be  written  and 
fuhliflfedj  a  certain  falfe^  fedittous^  and  fcandahus  iibtl^  inti^ 
tied  -  ■      ■  »  In  which  faid  libel  are  contained^  among 

9ther  things  J  divers  faffe,  feditious^  fcandakus^  and  malicious 
matters,  according  to  the  tenor  following^  to  wit^  ■■  And 

in  another  part  of  the  fame  libel  are  contained  divers  other 
folfe^  feditiousy  fcandalouSy  and  malicious  matters^  according  to 

the  tenor  following to  the  evil  example  of  all  xth^rs  in 

the  like  cafe  offondingy  and  againji  the  peace  of  our  faid  lord 
tbe  king^  his  crown  and  dignity. 
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OR  the  duties  on  linen  cloth  printed  or  fiatned*  ice 

title  CjrciTe* 

For  journeymen  and  other  workmen   imbezilling    the 
materials  of  the  linen  nlanufa^lure,  fee  title  ^CCbdlttS^. 
Whomayfetup       Any  pcrfon,  native  or   foreigner,  may  without  paying 
trades  in  the  hn-  ^py  thing,  in   any  place,  privileged  or  unprivileged,  cor- 
porate or  not  corporate,  fet  up  and  exercife  the  occopation 
cf  breaking,  hickling,  or  dreiSng  of   hemp  or  flax  ;  as  alfb 
/or  making  or  whitening  of  thread;  asalfoof  fpinoing^ 
weaving,  making,  whitening,  or  bleaching  any  cloth  made 
of  hemp  or  flax  only  ;  as  alfo  the  myftery  of  making  twine 
or  nets  for  fifhery,  or  of  (loving  of  cordage ;  as  alfo  the 
trade  of  making  tapedry  hangings.     15  C  2.  c.  15*  yi  2* 
And  all  foreigners  that  {hall  ufe  any  the  trades  aforefaid 
three  years,  (hall  (taking  the  oaths  of  allegiance  and  fupre- 
macy  before  two  juftices  near  unto  (heir  dwellings)  enjoy 
all  privileges  as  natural  born  fubje£ls«    /  3. 
pcceitful  raak-        Whereas  certain   evil  difpofed  perfons,  by  fundry  de« 
Wof  JuKn         vices,  ftretch  linen  cloth  both  in  length  and  breadth,  and 

then  with  battledores  or  otherwife  beat  the  fame,  cafting 
thereupon  certain  deceitful  liquors  mingled  with  chalk  and 
other  like  things,  whereby  the  cloth  is  made  finer  and 
thicker  to  the  eye,  but  the  threads  are  thereby  loofened 
and  made  weak:  If  any  perfon  (hall  hereafter  ufe  the  faid 
deceits,  or  do  any  other  a£l  with  any  linen  cloth  whereby 
h  (hall  be  made  worfe,  the  faid  cloth  (hall  be  forfeited» 
^nd  the  offender  puni(hed  by  one  month's  imprifonment 
at  the  lead,  and  pay  fuch  fine  as  the  juftices  (hall  adefs. 
I  El.  c,  12.  /  I. 

And  the  judges  of  aflize,  and  juftices  of  the  peace  or 

three  of  them  (i  ^.)  may  hear  and  determine  the  fame  in 

their  feiBons,  by  information,  indi61ment,  or  upon  the  tra- 

verfe  of  any  prefentment  or  indi£lment  found  before  them* 

/.  2. 

And   if  any  perfon  (hall  feize  any  fuch  deceitful  linen 

cloth,  he  (hall  at  the  next  fellions,  or  before  two  juflices 

(l  ^.}   make  due  information  of  the  offence  and  of  the 

feizure,  or  elfe  (hall  procure  the  offender  to  be  indided  at 

the  next  fef&ons,  and  (ball  alfo  be  bound  by  recognizance 

or  obligation  to  purfue  the  fame  with  efFedl,  and  to  give 

evidence,  and  to  pay  the  moiety  of  what  he  (ball  recover, 

to  the  (herifF  or  other  accountant  to  the  ufe  of  the  king* 

And  the  other  half  (hall  go  to  the  informer  or  pr ofecu tor.  yi  3. 

And  the  juftices  before  whom  the  ofFence  (hall  be  tried, 

-ftall  certify  the  fame  by  eftreat  into  the  exchequer  yearly 

at  Michailmai  as  tli?y  do  other  cftrcats,  and  thereupon  the 

barony 


Karons  may  make  procefsfor  fo  much  thereof  as  appertain- 

ctfa  to  the.king,  in  liice  manner  as  for  other  fines,  f.  4. 

By  the  18  G.  2.  c,  27.     Every  pcrfon  who  (hall,  by  Dcftfoy?ng  in 
^ay  or  night,  felonioufly  flea!  any  linen,  fuftian,  calico,  ftcai3'illJ|^*' 
or  cotton  cloth;  or  cloth  worked,  woven,  or  made  of  any  doiiu 
cotton  or   linen  yarn  mixed ;    or   any  thread,  linen,  or 
cotton  yarn  \  linen  or  cotton  tape,  incle,  filleting,  laces, 
or  any  other   linen,  fuflian,  or  cotton  goods,  laid  to  be    ^ 
printed,    whitened,    bowked,  bleached,    or  dried,  to  the 
value  of  IDS.   or  (hall  knowingly  buy  or  receive  any  fuch 
wares  ftolen,  (hall  be  guilty  of  felony  without  beneiic  of 
clergy. 

And  by  the  4  G.  3.  r.  37.  If  any  perfon  (hall,  by  day 
or  night,  break  into  any  houfe,  (hop,  cellar,  vault,  or 
other  place  or  building,  or  by  force  enter  into  any  houfe, 
(hep,  cellar,  or  vault,  or  other  place  or  building,  with 
inttnt  to  (leal,  cut,  or  deflroy  any  linen  yarn,  or  any  linen 
cloth,  or  any  manufadure  of  linen  yarn  belonging  to  any 
n)anufii£^ory,  or  the  looms,  tools,  or  implements  ufed 
therein ;  or  ihall  wilfully  or  malicioufly  cut  in  pieces  or 
deftroy  any  fucli  goods,  when  expofed  either  to  bleach  or 
dry;  he  (hall  be  guilty  of  felony  without  benefit  of  clergy, 
/.  16. 

If  any  perfon  (hall  caufe  any  (lamps  to  be  afHxed  to  AmxTngcmia. 
any  foreign  linens  imported,  in  imitation  of  the  ftamp-s  put  ^^'^^^  ftampsoa 
on&ff/^A  or  Irijb  linensj  he  (hall  forfeit  5  I.  for  each  piece:   ^''^^ncioth. 
Or  if  any  perfon  (hall  expofe  or  pack  up  for  falc  any  fo- 
reign linens  (knowing  them  to  be  fo  (lamped)  as  the  ma- 
nufadure  of  Scotland  or  Inland  \  he  (ball  forfeit  the  fame, 
and  alfo  5  1.  for  each  piece.     And  ff  ^^uy  perfon  (hall  affile 
any  counterfeit  (Ump  on  <any  linen  of  the  manufadure  of 
Gnat  Britain  or  Ireland y  in  order  to  vend    the  fame  as 
linens  duly  (lamped ;  he  (hall  forfeit  5  I.  for  each  piece : 
And  if  any  perfon  (hall  expofe  or  pack  up  for  fafe,  any 
fuch linens,  knowing  them  to  be  fo  (lamped;  he  (hall  forfeit 
the  fame,  and  alfo  5 1,  for  each  piece.    17  G.  2.  c,  30,/.  i. 

And  one  judice  may  convitSl  the  offender  on  the  oath  of 
one  witnefs,  and  may  grant  his  warrant  for  diftrefs  and 
fafe;  and  for  want  of  fufficient  diArefs,  any  judice,  on  proof 
thereof  made  on  oath  by  the  perfon  executing  the  warranty 
niiy  commit  him  to  gaol  for  fix  months,  unlefs  it  be  paid 
fooner:  Which  penalty  (hall  go  to  the  informer,  dedu<St- 
itjg  2  s.  in  the  pound  to  be  paid  to  the  condable  who  (hall 
execure  the  warrant.     /I  2. 

Cambricki  or  French  lawns^  legally  imported^  may  be  Ctmbncktor 
worn  or  fold,  and  no  perfon  (hall  be  profccutcd  for  having  French  rawm 
the  fame  in  his  pofTeflion.  27  G.  3.  c.  13.  /  23.  27  G.  o/Ld*.  ^"^ 
Jf.  12  /.  19. 
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Catnbrickf  and 
4awn«  made  in 
£ii|Uad« 


iltnett  tlott)* 

By  the  4  G.  3.  c.  37.  and  7  G.  3.  c.  43.  There  are  dU 
vers  regulations  concerning  the  making  and  ftarn ping  cam- 
bricks  and  lawns  made  in  England-,  and  if  any  perfon  iball 
forge  and  counterfeit  fuch  flamp,  he  iball  be  guilty  of  fe- 
lony without  benefic  of  clergy. 

Hinff,  Burning  of  it.     See  BuCItiltff^ 


■  ■■■ 


THERE  ^re  many  ads  of  parliament  relating  to  the 
city  of  London  and  other  places  within  the  bills  of 
mortality,  which  being  only  local  are  not  within  the 
compafsof  this  work,  and  which  would  require  adiftin£l  to- 
iume  of  themfelves.  Sir  John  Fielding^  in  his  *^  Extraft 
^^  of  the  penal  laws  relating  to  the  peace  and  good  or- 
*'  der  of  the  city  of  London**  hath  colIe<5ted  thefe  partly^ 
amongft  other  more  general  laws,  for  the  inftruSionof  ig» 
norant  offenders,  and  admonition  of  the  unwary.  It  would 
be  a  Work  of  further  fervice  to  the  metropolis,  if  fome 
petfon  would  undertake  a  compleat  colleSion  and  digeft 
of  all  the  laws  relating  to  the  cities  of  London  and  fVeft^ 
winjier^  and  other  places  within  the  bills ;  out  of  which 
might  be  fele<Sted  again,  fuch  only  as  concern  the  office  of 
a  juftice  of  the  pe^ce  in  particular. 

By  32  G.  3.  r.  53.  Seven  public  offices  are  to  be 
appointed)  for  the  benefit  of  fuch  parts  of  Middlefex  and 
Surry  as  lie  near  London  \  and  a  certain  number  of  jufttces, 
conftables,  &c.  are  to  be  appointed  to  each  office:  for 
which  fee  the  z8t  itfelf. 


Iteforting  to 
church  on 
the  Lord*!  ^y. 


Sports  on  the 


%tM%  Dap» 

ALL  perfons,  not  having  a  reafonable  excufe,  fball 
refort  to  their  parifli  church  or  chapel  (or  to  fome 
congregation  of  religious  worfliip  allowed  by  the  toleration 
ad)  on  every  Sundey;  on  pain  of  punifliment  by  the  cen- 
fures  of  the  church,  or  of  forfeiting  i  s.  to  the  poor  for 
every  offence,  i  EL  c.  2.  /  14.  24,  To  be  levied  by 
the  churchwardens  by  diftrefs,  by  warrant  of  one  juftice. 

3  7'  ^'  4' /  27,  28. 

King  jamc$  the  firff,  in  1618,  publickly  declared  to 
bis  fubjeaS)  in  what  was  called  the  book  of  fports,  thefe 

games 


games  following  to  be  lawful^  viz.  dancing,  archery,  leap- 
ing, faulting,  maygames^  whitfun  ales,  and  morris  dancer  ; 
and  did  comofiand  that  no  fuch  honed  mirth  or  recreation 
ihould  be  forbidden  to  his  fubjetSis  on  Sunday  after  evening 
fervice:  But  reftraining  all  rccufants  from  this  liberty; 
and  commanding  each  parifli  to  ufe  tbefe  recreations  by 
itfelf;  and  prohibiting  all  unlawful  gzmcs^  bear  baiting, 
bull  baiting,  interludes,  and  bowling  by  the  meaner  furc. 
Dak»  c,  46. 

After  which  it  was  enaded  by  tbe  ftatute  of  the  i  C.  c.  i, 
that  there  (hall  be  no  concourfc  of  people  out  of  their  own 
pari/bes  on  the  Lord's  day,  for  any  fport  or  pa(iime$  ;  nor 
any  bear  baiting,  bull  baiting,  interludes,  common  plays, 
or  other  unlawful  exercifes  and  paftimes  ufed  by  any  perfons 
wiibin  their  own  parijhcs ;  on  pain  that  every  offender,  beinj^ 
coovi£)ed  within  a  month  after  the  offence,  before  orie  iuf- 
tice  on  view,  or  confeifion,  or  oath  of  one  wiincfs  fhall 
forfeit  for  every  offence  3  s.  4  d«  to  the  poor,  to  be  levied  by 
the  confiable  and  churchwardens  by  diftrefs;  in  (lef^ulc  of 
QJilrefs,  tbe  party  to  be  fet  publickly  in  the  Uocks  for  three 
boun. 

Within  L^don  or  IVeflmtnfter^  or  in  the  nei^^nbour-  Pl«^e!  of  enter- 
hood  thereof,  any  houfe  opened  upon  the  Lord's  day  for  L^^.^y^  '^' 
publick  entertainment,  amufement,  or  debate  on  religious 
or  any  other  fubje£l«,  and  to  v/hich  perfons  (hall  be  admit- 
ted by  the  payment  of  money,  or  by  tickets  fold  fjr  mo* 
scy,  (hall  be  deemed  a  difordcrly  houfe ;  and  the  keeper 
thereof  (ball  forfeit  2Col.  the  perfon  managing  or  con- 
dudling  the  entertainment,  or  admg  as  chairman  or 
moderator,  lool*  and  every  door-keeper  or  fervanc  who 
(hall  colled  money  or  deliver  out  tickets  50  1.  to  him  who 
(hrfii  fue.     21  G.  3.  r.  49. 

By  the  i   J^  (.  2Z.    No  Jhoemaker  (hall  (hew,  to  the  Ewcifing 
intent  to  put  to  fale,  any  (hoes,  boots,  bufkins,  ilartops,  worldly  caiiTngi 
flippers,  or  pantofles,  upon  the  Sunday  ;  on  pain  of  3  s.  4  d.  J" '^  *  ^'^  * 
a  pair,  and  the  value  thereof ;  to  be  recovered  at  the  adizes,       *    * 
feffionf,  or  leeti  one  third  to  the  king,  one  third  to  him 
who  (hall  fue,  and  one  third  to  the  town  or  lord  of  the 
lect.  /.  28.  46.  50. 

And  by  the  3  C  r,  r.  No  carrier  with  any  horfe  or  . 
horfcf,  nor  waggonmen  with  any  waggon  or  waggons,  nor 
carmen  with  any  cart  or  carts,  nor  wainmen  with  any 
wain  or  wains,  nor  drovers  with  any  cattle,  (hail  by  thcm- 
fclvet,  or  any  other,  travel  on  the  Lord's  day,  on  pain  of 
20  s,;  or  if  any  butchery  by  himfelf,  or  any  other  for  him, 
with  his  privity  and  confeht,  (hall  kill  or  fell  any  vi«^ual 
oa  tbe  Lord's  d^y^  he  (ball  forfeit  6  s.  8d.  The  convic- 
tion 
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tton  to  be  in  fix  months  before  one  juftice,  ormajrpr, 
view,  or  confcflion,  or  oath  of  twq  witneflTes  j  to  be  levied 
by  ihc  conftable  or  churchwarden  by  diftrefsj  or  to  be  re- 
covered in  any  court  of  record,  in  any  city  or  town  cor- 
porate, before  the  juftices  in  feflions;  to  be  applied  to 
the  ufe  of  the  poor,  except  that  the  jufHce  may  reward 
the  informer  or  profecutor  with  part  of  the  forfeiture,  not 
exceeding  one  third  part. 

And  by  the  29  C.  2,  c,  7.  it  is  furtKer  enaAed,  That  no 
drover^  harfe  courftr^  wagganery  butcher^   higler^  or  any  of 
their  fervants,  fhall  travel,  or  come  to  his  inn  or  lodging 
on  the  Lord's  day,  on  pain  of  20  s. ;  and  in  general,  that 
HO  trade/man^  arvficer^  workman^   lahaunr^  or  other  petfat^ 
fhall  do  or  exercHe  any  worldly  labour,  bufinefs  or  work 
of  their  ordinary  calling  on  the  Lord's  day;  (except  works 
of  neceffity  and  charity  j  and  except  drefling  of  meat  in  fa- 
milies, and  dreeing  and  felling  of  meat  in  inns,  or  cooks 
fliopsy  or  vlftualiing  houfes,  for  fuch  as  cannot  otherwife 
be   provided ;   and  by   the   9    An.   c.   23.  /.   20.  except 
licenfed  hackney  coachmen  and  chairmen  within  the  bills 
of  mortality  i)  on  pain  of  every  offender  above  14  years  of 
age  forfeiting  5s.:  and   alfo  that  no  perfon  ihall   publickljf 
cry\  Jhew  forth^  or  expofe  to  fale  any  wares,  merchandi£es« 
fruit,  herbs,  go6ds  or  chattels  whatfoever,  on  the  Lord^s 
day,  (except  crying  and  felling  of  milk,  before  nine  in  the 
iDorning   and  after  four  in   the   afternoon;    and   except 
mackarel,  which  may  be  fold  on  Sundays^  before  or  after 
divine  fervice,   by  the  10  i^  li  fV.  c.  24.  /  14.)  on  pain 
of  forfeiting  the  fame ;  and  alfo  that  no  perfon  fliall  ufe, 
employ,  or  travel  on  the  Lord's  day,  with  any  boat^  wherry, 
lighter,  or  barge  (unlefs  allowed  by  a  jufticeof  peace,  on 
extraordinary  occafion  ;  and  except  40  watermen  who  may 
'ply  on  the  Thames  on  Sundays  betwixt  Vauxhall  and  Lime^ 
toufiy  by  the  1 1  &  12  fV,  e,  21.  /.  13.)  on  pain  of  5  s.: 
and  if  any  perfon  offending  in  any  of  the  premifTes,  lhati 
thereof  be  convidled  in  ten  days  after  the  offence,  before 
onejuftice,  on  view,  or  confeffion,  or  oath  of  one  witnef?, 
the  juftice  {hall  give  warrant  to  theconftables  or  church- 
wardens, to  feize  the  goods  cried,  (hewed  forth,  or  put  to 
fale,  and  to  felt  the  fame ;  and  to  levy  the  other  fbrfei* 
tures  by  diftrefs;  to  the  ufe  of  the  poor,  except  that  the 
juftice  may  out  of  the  fame  reward  the  informer  with  any 
fuiA  not  exceeding  one  third  part.     And  for  want  of  dif- 
trefs,  the  offender  fhall  be  fet  publickly  in  the  ftocks  for 
two  hours. 

By  the  2  G,  3.  c.  1 5.    F!Jb  carriages  ihall  be  allowed  to 
3  pafs 


pafs  on  Sundays  and  holidays,  whether  laden  Off  retorning 
empty.  /  7.  . 

£.  ^iG.2.  K.  and  Cox,  An  information  was  moved 
for  againft  a  juftice  of  the  peace,  for  refufing  to  receive aa 
'mformaCion  a^ainfl  a  baker^  for  exercifiiig  his  trade  on  a 
Sunday,  contrary  to  the  afore faii  iiatute  of  the  29  C  2. 
c./.  On  flievping  caub,  it  appeared^  that  the  charge 
againft  the  baker  was,  not  for  baking  bread^  but  for  bak- 
ing puddings,  and  pie3>  and  other  fuch  things  for  dinner. 
And  the  court  were  of  opinion,  that  this  was  not  an 
•fience  within  the  adi ;  but  falls  within  the  exception  of 
works  of  fieceffity  and  charity »  and  within  the  equity  of 
the  provifo  as  being  a  cook's  (hop  ^  there  being  the  fame 
reafon  that  the  baker  (hould  bake  for  others,  as  that  a  coolc 
fliould  loaft  and  boil  for  them :  And  it  is  better  that  one 
biker  and  his  men  (hould  flay  at  home,  than  many  families 
and  fervants.  And  the  rule  to  (hew  caufe  was  di(charged, 
with  cofls.     Bwrr.  Mamf.  785. 

?*•  17  (7.  3.  Cr€pf%  and  Durdin»  The  plaintlfF  wai 
convided  for  felling  fmall  hot  Igaves  of  bread  on  the  fame 
day,  being  Sunday,  by  four  feparate  convi£tions,  in  the 
km  of  5  8.  each.  It  was  objeded,  that  there  can  be  but 
€Be  offence,  attended  with  one  fingle  penalty,  on  one 
and  the  fame  day.  By  L.  Mansfield:  The  true  conflruc* 
tion  of  the  a£t  is,  exercifing  bis  ordinary  trade  upoa 
the  Lord's  day,  and  that  without  any  fradlion  of  a  day, 
iMwra,  or  minutes.  It  is  one  entire  offence,  whether 
longer  or  (horter  in  point  of  duration,  or  whether  ic 
confift  of  one  or  a  number  of  particular  aSs,  makes  no 
difference.  The  penalty  incurred  is  5  St  There  is  no 
idea  conveyed  by  the  a£b,    that,  if  a  taylor  fews  on  the  ^ 

Lord*s  day,  every  flitch  he  takes  is  a  feparate  offence; 
or,  if  a  (hocmaker  or  carpenter  work  for  different  cuQom* 
ers  at  different  times  on  the  fame  Sunday,  that  tbofe  are 
fo  many  feparate  and  difiin£t  offences.  There  can  be  but 
ooeintire  offence,  on  one  and  the  i*ame  day.  And  this  is 
even  a  much  flronger  cafe  than  that  upon  the  game  laws* 
Killing  a  lingle  hare  is  an  offence,  but  the  killing  of  ten 
Bore  in  the  fame  day  will  not  multiply  the  offence,  or  the 
peoalty  impofed  by  the  flatute  for  killing  one.  Here,  re- 
peated offences  are  not  the  objed  which  the  legiOature  had 
in  view  in  making  the  ftatute ;  but  Angly,  to  punlfh  a  man 
for  acrcifiDg  his  ordinary  calling  on  the  Lord*s  day. 
Cmftr,  640. 

By  the  13  G.  3,  c,  8b.    If  any  perfon  (hall,  on  a  Sunday,  Ktillng  game  oa 
take,  kill,   or  deftroy,  or  ufe  any  gun,  dog,  fnare,  nat,  ^^^'^'^^n^ 
tftthfr  engine  f^r  takings  kilUng>  or  dellroying,  any  hare, 

pheafant, 


pheafant)  partridge,  moor  game^  heath  gamei  or  grouie  $ 
he  (hall,  on  convidion  on  the  oath  of  one  witnefs  before: 
one  juitice,  forfeit  for  the  firft  ofTence  not  exceeding  20  I* 
nor  lefs  than  lO  I. ;  for  the  fecotid  offence,  not  exceeding 
30  I.  nor  tcfs  than  20  1. ;  for  the  third  and  every  other  offence 
50  1.  to  be  recovered  upon  indiAment  at  the  feffiona  :  as 
is  fet  forth  more  particularly  under  the  title  Game* 
!n  Ih7i!,7d'f  No  perfori  upon  the  Lord's  day,  (hall  fervc  or  execute 
aty.  any  writ,  proctfs,    warrant,    order,  judgment,  or  decree 

(except  in  cafes  of  treafon,  felony,  or  breach  ofthepeacc)^ 
but  the  fcrvice  thereof  (ha)l  be  void ;  and  the  perfon 
ferving  the  fame  fliall  be  as  liable  to  anfwer  damages 
to  the  party  grieved,  as  if  he  had  done  the  fame  without 
any  writ,  procefs,  warrant,  order,  judgment,  or  decree.  29 
C  2.  r.  7.   /.  6. 

But  this  doth  not  extend  to  ecclefiaftical  proccfs,  as  ci- 
'  tations,  or  excommunications.     Gibf.^ji. 

A  juftice  iflued  a  warrant  to  the  conffable,  to  make 
a  perfon  find  fureties  for  his  g^od  behaviour :  the  con  (table 
executed  the  warrant  on  a  Sunday^  and  he  was  juftified  by 
the  court;  who  refolved,  that  a  warrant  for  the  good  be- 
haviour is  a  warrant  for  the  peace^  and  more;  and  that  this 
Aatute  is  to  be  favourably  interpreted  for  the  peace.  Raym. 
250. 

£•  26  (r.  3.  JT.  V.  Myers.'^^Erfkine  had  obtained  a  rule  to 
fhew  caufe  why  the  defendant,  who  had  been  convified  in 
a  penalty  under  the  lottery  a6l,  and  fent  to  the  houfeof  cor- 
redion  for  want  of  fuflscient  diftrefs,  (hould  not  be  dtf- 
charged,  becaufe  he  was  .apfrehtnded  on  a  Sunday.  'Bear* 
eroft  (hewed  caufe :  *This  is  a  commitment  for  a  thing  pro-* 
hibited  bf  a£i  of  parliament,  it  is  indidable,  and  therefore 
a conftrudive  breach  of  the  peace;  and  then  this  commit- 
ment is  like  a  warrant  on  an  indictment,  which  may  be 
executed  on  a  Sunday :  A  perfon  may  be  taken  on  a  Sunday 
upon  an  attachment  for  non^ performance  of  an  award* 
1  Atk,  58. — Erjkine  in  fupport  of  the  rule:  Though  the  de- 
fendant might  have  been  profecuted  in  a  criminal  manner  on 
this  aA,  yet  this  is  k  civil  proceeding,  and  in  the  nature  of 
a  fi.  fa^  and  on  a  return  of  nulla  bona^  the  perfon  ia  liable ; 
for  firft,  a  warrant  is  ifTued  to  fcize  the  goods,  and  for  want 
of  diffrefs,  the  perfon  is  taken.*— -Ctrriii  adv.  vub.  After-^ 
wards  Bullet  J,  faid,  there  is  no  cafe  exadly  in  point«  It 
is  mo(t  fimilar  to  an  adion  for  a  penalty  on  the  fame  ftatute^ 
and  it  is  clear,  that  upon  execution  in  fuch  an  adion,  die 
defendant  could  not  have  been  taken  on  a  Sunday*  This  is 
to  recover  a  penalty  given  by  a  ftatute,  and  tiie  eSed  is 
equally  the  fame  whether  lecovered  before  a  juftk?)  or  in 


>n  afiion:  This  ii  not  like  the  cafe  of  an  attachment 
rocDiionet]  above  ;  that  might  have  been  good  law  furmcr- 
ly.  for  [ben  the  coutt  only  lookeJ  to  the  contempt,  but  it 
kit  been  fettled  of  late  yeirs,  that  an  attachracnt  for  nun- 
performance  of  an  award,  is  only  in  the  nature  of  a  civil 
aftioo.  This  queliion  was  much  agitated  fome  few  years 
2go,  when  the  court  held,  that  the  party  being  in  cullody 
for  non-payment  of  coH;,  was  entitled  to  be  dikharged  un- 
der the  Lord's  afl.     Caf.  by  Durnf.  ttf  Eafl.  265. 

No  hundred  {ball  t>c  anfwerable    for  any   robbery  on  Rohhcry  n  tbt 
the  Lord's  day:  Ncvenhelefs  the  inhabitants  fhall  malce  '-""'"■J- 
bueaadcry  after  the  offenders,  on  pain  of  forfeiting  to  the 
king  as  much  money  as  might  have  been  recovered  by  the 
party  robbed  againft  the  hundred,  if  he  had  been  lobbcd  on 
any  other  day,     29  C,  2.  e.  7.  /  5. 

At.  7  G.  Tnfljinaktr  againll  the  hundred  of  Edmontan. 
The  plaintiff  lived  a  mile  or  two  from  the  church,  artd 
going  thither  with  bis  lady  in  his  coach  on  a  Sunjuy  was 
robbed,  and  brought  his  adion  againft  the  hundred,  and 
rrcovered;  for  the  ftatute  extends  only  to  the  cafe  of 
traviUing,  But  PraUQh,  J.  faiJ,  if  they  had  been  goine 
to  make  vilica,  it  might  have  bein  otherwife.  Sir,  400. 
datfuij  34.J, 

Warrant  on  tlie  3  C.  c.  i.  and  29  C.  2.  e.  7,  to  Icry 
101.  on  a  carrier  for  travt'liiig  on  .the  Lord's 
day;  which  fame  will  do,  mutatis  mutandis^  for 
the  other  penalties  under  this  title. 

<  To  the  conRabIc  of  — -  ■-■  in  the  faiJ 
Wcftmorlani].   <      county,  and  to  the  chutchwardens  of 
(      the  patilh  of  —  in  the  faid  county. 

pORASMUCH    as    A.  O.    ef ■    in   the   cauntj 

ef  ■  I  ■■■  carrier y  it  duly  anvHitd  btfort  tAi  J.  P. 
aJfigniJ  Is  keep  the  ftsct  in 
i  da tr mini  diver i  feUniei^ 
I  the  [aid  caunty  ummiittd^ 

■  hting  the  Lard't  day, 

harftt  into  and  ibrough  iht 
irary  U  the  Jiatuus  in  tb*l 
e  hsth  fer/tittd  tht  Jum  of 
\  thtfe  art  therrfort  to  cam' 
fum  ef  20  J.  by  dijirain- 
faidfL.O.    jfudifrntb- 
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irt  the  [pace  of  [five]  days  next  after  fuch  dijlref$  hy  you  taken ^ 

the  /aid  fum  Jhall  not  be  pa'tdy  together  with  the  reafonahU 

eharges  of  taking  and  keeping  the  fame^  that  tbeitfsu  do  fell  the 

f aid  goods  and  chattels  fo  by  you  dijirained,  and  out  of  the  money 

arifing  by  fuch  fale^  that  you  do  pay  the  fum  off>  ».  8d.  part 

of  the  fatd  fum  of  20  s.   to  A.I.  of  ^"^-^--^  yeoman^  wh^ 

informed  me  of  the  f aid  offence^  and  that  you  fee  the  remaining 

fum  0/*  1 3  s.  4  d.  employed  to  the  ufe  of  the  poor  of  your  faiei 

parijhof  returning  to  him  the  faid  A.  O-  tb^  overplus 

upon  demand^ '  the  reafonable  charges  if  takings  keepings  etnd 

felling  the  faid  dijirefs  being  fir  ft  didu&ed.     And  you  are  t9 

certify  to  me,  with  the  return  of  this  precept^  what  you  Jhall  have 

done  in  the  execution   thereof.     Herein  fail  you  not.     Given 

under  my  band  andfeal  at in  the  faid  county^  the 

Jay  ofm,  . 

Lotteries.    See  CDflttitttg^ 
Low  wines.     Set  itTfUiu 


7^ ON  compos  mentis  is  of  four  kinds ; 
-^  ^     Firft,  Ideots ;    who  are  of  non  fane  memory  from 
.their  nativity,  by  a  perpetual  infirmity* 

Secondly,  Tbofe  that  lofe  their  memory  and  under- 
flanding  by  the  vifitation  of  God,  as  by  flcicncfs,  or  oiher 
accident. 

Thirdly,  Lunaticks;  who  have  fometimes  their  under* 
fianding,  and  fometimes  not. 

Fourthly,  Drunkards;  who  by  their  own  vicious  a^  for 

a  time  deprive  themfelves  of  their  memory  and  undcrftand- 

ing.     I  Infl.  247. 

lacitiasVimto        He  who  incites  a  madman  to  do  a  murder,  or  other 

«omDttacrime.  crime,  is  a  principal  offender,  and  as  much  punifhableas  if 

hehad^loneit  himfclf.     i  Haw.  2. 
Not  puniAaMe         But  ideots  and  lunaticks,  who  are  under  a  natural  dif. 
fcoat™"*        ability  of  diftinguifliing  between  good  and  cviJ,  are  not 

punifliable  by  any  criminal  profecutiont     id. 

Yet  drunkards  fhall  have  no  privilege  by  their  want  of 

found  mind ;  but  (hall  have  the  fame  judgment  as  if  they 

were  in    their  right  fenfes.      i  Injl.  247.      1  Haw.  2. 

I  H.  H  32. 

PoniiliaUe  for        ^ut  If  a  perfoD,  wdo  wants  difcretion,  commit  a  trefpafs 

civaoffcscnt  againft- 
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againft  the  pcrfon  or  pofTcffion  of  another ;  he  (hall  be 
compelled  in  a  civil  adion  to  gifc  fatisfadiion  for  the  da- 
mage.   I  Haw.  2. 

If  one  who  hath  committed  a  capital  offence  become  Becoming  con 
UH  amp^s  before  convi£tion,  he  (hall  not  be  arraigned ;  compos  bcfuic 
aod  if  after  convidion,  he  (hall  not  be  executed.     Jhtale*s  ^"^'* 
PL  10.      1  i/tftir.  2. 

By  the  common  law,    if  it  be  doubtful   whether  a  j|ow  tnH  whe- 
criminal,  who  at  his  trial  in  appearai^ce  is  a  lunatick,  be  fuch  ther  be  it  noa 
in  truth  or  not,   it  (hall  be  tried  by  an  inqueft  of  ofRce,  to  •o"'P®«» 
beretumed  by  the(hcriiF;  and  if  it  be  found  by  them,  that 
the  party  only  feigns  himfelf  mad^  and  he  iUil  refufe  to 
anfwer,  he  (hall  be  dealt  with  as  if  he  bad  confelfcd  the 
indiAmt- nt.     i  Haw,  2. 

An  ideot  cannot  bring  an  appeal,     i  Haw.  162.  Whfthtrhemiy 

Neither  can  he  bean  approver;  becaufehe  can  nei-  bring  m  appeal. 
ther  take  the  oath  in  that  cafe  required,  nor  wage  battle,  J^herherh«ony 

3  Infi.  129.  ^'^ 

Any    perfon   may   juftify   confining   and   beating  his   Friends  reHrain. 
friend  being  mad,  in  fuch  manner  as  is  proper  in  fuch  cir-  *"'  **""• 
cumftances.     i  Haw.  130. 

By  the   17  G.  2.  c.   5.  it  is  enadJcd,    that  whereas  May  be  reftnin. 
there  are  fometimes  perfons,  who  by  lunacy,  or  otherwife,  ed  by  order  of 
arefurioufly  mad,  or  arc  fo  far  difordcred   in   their  fenfes  swojufticct. 
that  they  may  be  dangerous  to  be  permitted  to  go  abroad, 
it  (hall  therefore  be  lawful  for  two  or  more  jufiices  where 
fuch  iunatickor  mad  perfon  (hall  be  found,  by  warrant  di- 
reded  to  the  conftables,  churchwardens,   and  ovsrfeers  of 
the  place,  or  fome  of  them,  tocaufe  fuch  penon  to  be  ap- 
prehended, and  kept  fafely  locked  up  in  fome  fecure  place, 
within  the  county  or  precin6t,  as  fuch  jufiices  (hall  under 
their  hands  and  feals  direct  and  appoint,  and  (if  fuch  jufiices 
find  it  necefTiry)  to  be  there  chained,  if  the  fettlement  of 
fuch  perfon  (hall  be  within  fuch  county  or  precindl  : 

And  if  fuch  fettlement  (hall  not  be  there,  then  fuch  per-  Or  fsnt  to  hi* 
fon  (hall  be  fent  to  his  fettlement  by  a  Vagrant  pafs  (mutatis  ietiieincat. 
nntMiSs) ;   aod  (hall  be  locked  up  or  chained  by  warrant 
of  two  jufiices  of  the  county  or  precinA,  to  which  fuch 
perfon  is  fo  (ent,  in  manner  aforefaid : 

And  the  reafonable  charges  of  removing,  and  of  keep-  'Etftntiu 
ing,  maintaining,  and  curing  fuch  perfons,  during  fuch  re* 
flraint  (which  (ball  be  during  fuch  time  only  as  fuch  lu- 
nacy or  madnefs  (hall  continue),  (hall  be  farisfied  and  paid 
(fuch  charges  being  firft  proved  upon  oath}  by  order  of  twQ 
jufiices,  direding  the  churchwardens  or  ovcrfeers,  where 
any  goods,  chattels,  lands  or  tenements  of  fuch  pcrfon  (hall 
^9  to  fcize  and  fell  fo  much  of  the  goods  and  chattels,  or 

Vol.  III.  H  receive 
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Appeali 


Excpptioni. 


Houfes  forrec^p* 
tioD  of  lunatickt 
to  be  iiccAi^d. 


K\tl%  the  goifte 
^ian  of  lonatickt. 

Whether  be  majr 
avoid  hi  a  own 

Whether  he  may 
confent  to  mar* 
riige. 


In  what  manner 
he  may  furrender 
or  accept  a  fur* 
render  of  Icifet. 


receive  To  much  of  the  annual  rents  of  the  lands,  as  is  ne- 
ceflary  to  pay  the  fame ;  and  to  account  for  what  is  {o  fciz- 
ed,  fold,  or  received,  to  the  next  quarter  feffions :  But  if 
fuch  perfon  hath  not  an  eftate  to  fatisfjr  the  fame,  over  and 
above  what  (hall  be  fufiicient  to  maintain  his  family,  then 
fuch  charges  fhall  be  paid  by  the  parifb,  town,  or  place,  to 
which  fuch  perfon  belongs,  by  order  of  two  jufiices,  dired* 
ed  to  the  churchwardens  Qt  overfeers  for  that  purpofe.  /. 
20. 

Provided  that  any  perfon  aggrieved  by  any  a^  of  fuch 
juftices  out  of  feffions  may  appeal  to  the  next  feffions,  giv^ 
ing  reafonable  notice  ;  wbofe  order  therein  fhall  be  final. 
/.  26. 

But  nothing  herein  (hall  reftrain  or  abridge  the  power 
of  the  king,  or  lord  chancellor ;  nor  (hall  retrain  or  pre- 
vent any  friend  from  taking  them  under  their  own  care  and 
protc£lion.    /I  ai4 

By  the  14  G.  3.  c.  49^  (which  is  enaded  to  be  In 
force  for  5  years,  and  by  the  19  G;  3.  r.  15.  is  continued 
for  7  years  further,  and  by  26  G.  3,  c.  91.  made  perpetual) 
No  perfon,  on  pain  of  500 1»  (hall  entertain  or  confine,  in 
any  houfe  kept  for  the  reception  of  lunattcks,  more  than 
^ne  lunatick  at  one  time,  without  a  licence  to  be  granted 
yearly  by  the  college  of  phyficians  within  LomUn  and 
Wifltninfler  and  feven  miles  thereof  and  within  the  county 
of  Middlefix^  and  elfewhere  by  the  juii  ices  in  feffions. 

The  king  is  the  general  guardian  of  ideots  and  lunaticks, 
17  Ed.  t.JI.  I.  €.  g,  10. 

A  perfon  of  non  fam  memory  (hall  not  avoid  his  own 
zGtf  by  reafon  of  this  defe£^;  but  his  heir  or  executor 
may.     4  Co,  Btverley\  cafe. 

Jf  an  ideot,  or  a  lunatick  not  being  10  a  lucid  interval, 
takes  a  wife,  the  marriage  is  void  ;  for  confent  is  neceflfary 
to  make  a  marriage  effe&ual,  and  neither  of  them  is  capable 
of  confenting  to  any  thing.  But  as  it  onight  be  difficult 
to  prove  the  exad  fiate  of  the  party's  mind  at  the  adual 
celebration  of  the  nuptials,  therefore  it  is  provided  by 
the  15  G.  2  r.  30.  that  the  marriage  of  lunaticks  and  per- 
fons  under  phrenzies  (if  found  lunaticks  under  a  com- 
miffion,  or  committed  to  the  care  of  trufiees  by  any  aA  of 
pailiament)  before  they  are  declared  of  found  miodby  the 
lord  chancellor  or  the  majority  of  fuch  truftces^  (hall  be 
totally  void,     i  BUck.  438. 

A  lunatick  may  furrender  a  leafe  in  the  court  of  chan« 
eery  or  exchequer,  in  ordei:  to  renew  the  (ame.  29  G.  a. 
r.  31. 

Alfot 


JLm&titks.  «s 


Alfo,  hy  direction  of  ihe  lord  chancellor,  he  may  ac- 
crpt  a  furrendcr  of  fuch  Icafe,  and  execute  a  new  one. 
II  G.  3.  e.  20. 

To  mike  a  will,  it  is  not  fuflicienc  that  the  teftitor  Whethnhtn 
hive  memory   to  anfwer  to  Camiliar  and  ufual  qneAions,   "" 
but  he  dughl  to  have  a  diSpoCmg  memory,  (o  as  to  be  able' 
to  make  a  difpofition  of  hU  eftate,  with  undcrllanding  and 
nifon.    6  Ct,  23. 


■nkloilU 


IF  my  pcrfon  fliall  flcat  and  take  away,  or  wilfully  and 
malicioully  pull  up  or  detlroy  any  madder  looii;  and 
fhllbeconviifled  thereof  before  onejuflice,  by  confefTion  or 
oitb  of  one  witncfs ;  he  fhall,  for  the  firft  oft'cnce,  pay  to 
the  owner  fuch  fatiifaflion  for. damages  and  in  fuch  time 
as  ihejuQice  fhall  appoint,  and  moreover  (hall  pay  down 
upon  the  conviflion  to  the  overfeer  for  the  ufe  of  the  poor 
fucb  fum  not  exceeding  10  s.  as  to  ibe  judice  ihall  ieem 
iDKti  and  if  he  fliall  not  make  fuch  recompence,  and 
a!la  pay  fuch  fum  to  the  ufc  of  the  poor,  the  faJd  juClice 
0»I1  commit  him  to  the  houfe  of  cottedtion  for  any  Tpacc 
not  exceeding  one  month,  or  may  order  him  to  be  whipped 
by  ihe  conftable  or  other  oiHcer,  as  to  the  faid  juOice  fhall 
ftem  meet;  and  for  the  fecond  offence,  ftiat!  by  fucli 
juftice  be  committed  (o  the  houfe  of  corredion  for  three 
montlto.  Profecution  to  be  commenced  witlun  thirty 
ii]i.    31  G.  2.  c.  3s-  /  5>  6- 

Madmen.    See  i;,unatu{i0* 


part  of  a  man's  body, 
die  in  fighiing,  either 
rfacy.  i  Huw.  III. 
:>St  are  under  the  fafe- 
o  ihe  end  a  man  may 
:afion  (hail  be  ofTered  : 
himfclf^  that  he  may 
bav« 
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hare  the  more  colour  to  beg,  may  be  iodised  and  fine^, 
I  Inji.  127. 

And  by  the  like  reafon,  a  perfon  who  difables  hinafclf, 
that  he  may  not  be  imprefied  for  a  foldier. 

The  cutting  off,  or  difabling,  or  weakening  a  man's 
hand  or  finger,  or  ftriking  out  his  eye,  or  foretooth,  or 
caftrating  him,  are  (aid  to  be  maims,  but  the  cutting  ofF 
his  ear,  or  nofe,  were  not  efleemed  maims  at  the  common 
law,  becaufe  they  do  not  weaken  but  only  disfigure  him. 

I  Hdw.  Ill,  112. 

It  is  faid,j  that  anciently  caftration  was  punifhed  with 
death  ;  and  other  maims  with  the  lofs  of  member  for  mem* 
ber :  but  afterwards  no  maim  was  puniflied  in  any  cafe 
with  the  lofs  of  life  or  member,  but  only  with  fine  and  im- 
prifonment,  id. 

But  now  by  the  21  &  23^  C  2.  r.  i.  (which  is  called 
the  Coventry  a6l,  becaufe  it  was  made  on  the  occafion 
of  Sir  John  Cevifitr/s  being  afTaulted  in  the  ftreet,  and  his 
nofe  flir)  If  any  perfon,  on  purpofe,  and  of  malice  fore- 
thought, and  by  laying  in  wait,  fliall  unlawfully  cut  out 
or  difable  the  tongue,  put  out  an  eye,  flit  the  nofe,  cut 
off  a  nofe  or  lip,  or  cut  off  or  difable  any  limb  or  member 
of  any  fubje£^,  with  intention  in  fo  doing  to  maim  or  dif- 
figure  him ;  the  perfon  fo  oflfendtng,  his  counfellors,  aiders, 
ai^d  abettors  (knowing  of  and  privy  to  the  ofience)  (hall 
be  guilty  of  felony  without  benefit  of  clergy  >  but  not  to 
work  corruption  d  blood. 

If  a  man  attack  another  with  intent  to  murder  him,  and 
he  does  not  murder,  but  only  maim  him ;  the  offence  Is 
neverthelefs  within  the  ftatute.     i  Haw.  ii2. 

The  cafe  was,  one  Mr.  Coh  a  gentleman  of  Suffotk^  and 
one  fVo9Mum  a  labourer,  were  tndi£led,  in  1 722,  Coh  for 
hiring  and  abetting  fyoodburn^  and  ff^eidturn  for  the  afiual 
fad  of  flitting  the  nofe  of  Mr.  Crijpe^  The  murder  of 
Cri/pi  was  intended,  and  he  was  left  for  dead,  being  ter* 
ribly  hacked  and  disfigured  with  a  hedge  bill  $  but  he  re- 
covered. Now  the  bare  intent  to  murder  is  no  felony  : 
but  to  disfigure,  with  an  intent  to  disfigure,  is  made  fo  by 
this  ftatute;  on  which  they  were  therefore indi£led.  And 
Coii  refted  his  defence  upon  this  point<>  that  the  ailault  was 
not  committed  with  an  intent  to  disfigure,  but  with  an  in- 
tent to  murder,  and  therefore  not  within  the  ftatute;.  But 
the  court  held,  that  if  a  man  attack  another  to  murder 
htm  with  fuch  an  infirument  as  a  hedge  bill,  ^which  can- 
not but  indanger  the  disfiguring  him  ;  and  in  fuch  at-> 
tack  happens  not  to  kill,  but  only  to  disfigure  him ;  he- 
may  be  ihdlAed  on  this  ftatute  :  and  it  flxall  be  left  to  the 

jury 


jurf  whether  it  was  not  a  defign  to  morder  by  dtsfigurtng, 
and  confequently  a  malicious  intent  to  disfigure  as  well  as 
to  morder.  Accordingly  the  jury  found  them  guilty  of 
fttch  previous  intent  to  disfigure,  in  order  to  ctMk  their 
principal  intent  to  murder.  And  they  wcce  both  con- 
demned and  executed.    4  Blaci.  %oj. 

If  the  maim  comes  not  within  any  of  the  defcription« 
in  the  ad,  yet  it  is  indidlahir  at  the  common  law,  and 
inay  be  puniihed  by  fine  and  imprifonment :  Or  an  appeal 
may  be  brought  for  it  at  the  common  law  ;  in  which  the 
party  injured  Ihall  recover  his  damages :  or  he  may  bring 
an  adion  of  trefpafs  ;  which  kind  of  afiion  hath  now  ge- 
neraUy  fucceeded  into  the  place  of  appeals  in  fmaller  of- 
fences not  capital.     2  Haw.  157—160. 

It  doih  not  feem,  that  in  maiming  there  may  be  accef- 
faiies  after  the  fad.     2  Haw.  31 1« 

For  piaimingof  cattle,  fee  ti|le  ^^ttUt 

Mainprize,    See  TBMh 
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ilBaintenanee. 

jyVriNG  wf  titlij  belongeth  not  to  this  pla^e^  but  if 
^  treated  of  under  a  title  of  itf  own, 

/•  Of  mamtfnance  ingenerah 

IL  Of  chapter ty  in  particular. 

JIU  Of  tmbractry  in  farticulatr^ 

h  Of  maintmMct  in  genir$,U 

Maintenanot  {mann  Unen)  is  an  unlawful  taking  in  bandor  M^tenanc^ 
ofbMng  $f  quarnls  or  fuiu^  to  tba  dtftarbaact  or  Undranca  ''**■'• 
rfnmmm  right,     i  Haw.  249. 

And  it  is  twofold : 

One  in  the  country  j  as  where  one  affifts  another  f n  his  u  tbt  coaBtry. 
pitienfions  to  certain  lands,  by  taking  or  holding  the  pof- 
fcffion  of  them  for  him  by  force  or  fubtihy ;  or  where  one 
ftirs  up  quarrels,  and  fuits  in  the  country,  in  relation  to 
matters  wherein  he  is  no  way  concerned  :  And  this  kind 
of  maintenance  is  puniihable  at  the  king's  fuit  by  fine  and 
imprifonment,  whether  the  matter  in  difpute  any  way  de- 
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pended  in  {^let  or  not;  but  it  k  faid  not  to  be  aAionaUe* 
I  haw-  249* 
In  eourti  of  juf.       Another  in  the  courts  cfjyjlia  ;  where  one  officioufly  in- 
ticc«  termeddlcs  in  a  futc  depending  in  any  fuch  courts  which  no 

way  belongs  to  hiro,  by  aflilling  either  party  with  money 
or  othcrwife,  in  the  profecution  or  defence  of  any  fuch  fuit. 
iV. 

Of  this  fecond  kind  of  maintenance,  there  are  three 
fpecies } 

Firft,  where  one  maintains  another,  without  ^y  con- 
trad  to  have  part  of  the  thing  in  (uit ;  which  generally 
goes  under  the  common  name  of  mainttnance. 

Secondly,  where  one  maintains  one  fide  to  have  part  of 
the  thing  in  fuitj  which  is  called  champerty. 

Thirdly,  where  one  laboureth  a  jury;  which  is  called 
embracery,      i  Haw.  249. 

But  it  feemeth  to  be  agreed,  that  wherever  any  per- 
fons  claim  a  common  intereft  in  the  fame  thing,  as  in  a 
way,  churchyard,  or.  common,  by  the  fame  title,  they 
may  maintain  one  another  in  a  fuit  relating  to  the  fame. 
I  Haw.  252. 

.  Alfo,  that  whoever  is  any  way  of  kin  or  affinity  to  the 
party,  may  counfel  and  ailifl  him,  but  that  he  cannot 
jufiify  the  laying  out  any  of  his  own  money  in  the  caufe 
unlefs  he  be  either  father,  or  fon,  or  heir  apparent^     id» 

Alio,  that  any  one  in  charity  may  lawfully  give  mo* 

ney  to  a  poor  man,  to  enable  him  to  carry  on  his  fuit« 

I  Haw.  253t 

Wftw iJuniAtWe        It  fccmeth  that  all  maintenance  is  not  only  malum  pro^ 

hjhc  common    hibitum  by^  flatute,  but  is  alfo  malum  in  fe,  and  ftriaiy 

prohibited  by  the  conMnon  law,  as  having  a  manifeft  ten* 
dency  to  oppreilion :  and  therefore  it  is  (aid,  that  all  oC 
fenders  or  this  kind  are  not  only  liable  to  an  ad^ion  of 
maintenance  at  the  fuit  of  the  parly  grieved,  wherein  they 
fli all  render  fuch  darnages  as  (hall  be  anfwerable  to  the 
injury  done  to  the  pUintiff*,  but  alfo  that  they  may  be  in« 
dialed  as  offenders  againft  pubiick  juftice,  and  adjudged 
thereupon  to  fuch  fine  and  imprifonment  as  (hall  be  agree* 
able  to  the  circumiiances  of  the  ofFence.  Alfo  it  feemeth, 
that  a  court  of  record  may  commit  a  man  for  an  ad  of 
maintenance  done  in  the  face  ef  the  court.  2  Inftm  2i2« 
1  Haw.  255. 
How  poniihible  By  the  i  £d.  3.  ft.  2.  c.  14.  Ho  perfen  Jhall  take  upan 
Ij  tUiuie,  lijj^  fQ  f^iaintain  quarrels,  nor  parties  in  the  country^  U  tba 

d'lflurhance  of  the  common  law. 

And  by  the  20  Ed.  3.  c.  4.  None  Jhall  tale  in  hand 
fuamli  other  than  their  own^  nor  the /ami  maintain^  hj  them 
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mr  hj  $therj  fir  gift^  promt fe,  amity ^  faviur^  doubt,  fear^ 
nor  other  caufe^  in  dijlurbance  of  law ^  and  hlndranu  of  right. 
And  by  the  i  R.  2,  c.  4.  Norn  /hall  toko  or  jujlain  any 
quarrel  ky  maintenance  in  the  country^  nor  elfewhere^  on 
fa'tn^  if  hi  is  a  great  officn^  as  the  king  by  advice  of  thi  lords 
fiiall  ordain  I  tf  be  is  a  lejfer  officer ^  he  fl»all  forfeit  bis  offite^ 
and  be  imprifoned  and  ranfomei  at  the  king^s  willi  and  all 
other  perfotts^  on  pain  ofimprifonment^  andranfom  at  the  hinges 

XLtlL 

And  by  the  32  H«  8.  c.  q.  No  perfon  fiall  tenlaivfulif 
mointain  or  procure  any  unlawful  maintenance^  in  any  a^ion^ 
dimand^  or  /omplainty  in  any  court  having  power  to  hold 
plea  of  lands  j  nor  Jh ail  unlawfully  retain  any  perfon  for  main" 
tenance  of  any  plea^  to  the  difiur banco  or  hindrance  of  jufiice  \ 
on  pain  of  sol,  half  to  the  king^  and  half  to  bim  that  Jball 
jui  within  one  year. 

Unlawfully  maintain"]  It  reemeth  that  in  an  information 
on  this  ftatute,  it  is  not  fuflicient  to  fay,  that  the  defend- 
ant maintained  the  party,  without  adding  that  he  did  it 
unlawfully,    i  Haw.  256. 

Having  power  to  hold  plea  of  lands]  It  13  faid  to  have  been 
adjudged,  that  maintenance  of  a  fuit  in  a  fpiritual  court, 
is  neither  within  this  nor  any  other  ftatute  concerning 
maintenance,  id* 

To  bold  plea]  It  hath  been  holdcn  that  in  an  information 
on  this  ftatute,  it  is  neceflary  to  (hew,  that  a  plea  was  de- 
pending ;  and  therefore  that  it  is  not  fufficient  to  fay  that 
a  bill  was  exhibited,  id. 

IL  Of  champerty  in  particular. 

Champerty  (from  campi  parti)  is  the  unlawful  maintO'  Whit  It  ii. 
nonce  of  a  fuit^  in  confideration  of  fome  bargain  to  have  part 
9f  the  lands  or  thing  in  difpute^  or  part  of  the  gains.    I  Haw. 
^S^-    33  Ed.  I.  ft.  2. 

Every  champerty  is  maintenance,  but  every  mainte- 
nance is  not  champerty;  for  champerty  is  butaj^/aVxof 
maintenance  which  is  the  genus.     2'Init.  208. 

Champerty  was  an  oflfence  at  the  common  law,  and.aa  HowponlAaUc 
fuch  is  punifliable  in  like  manner  as  hath  been  exprefled  in  j>y  «*»«  «>««•» 
treating  of  maintenance  in  general.     2  Infl.  208. 

By  the  3  Ed.  i.  c.  25.     No  officer  of  the  king^  by  him"  How  puaiiiiablt 
y^y,  nor  by  other ^  Jhall  maintain  pleas^  fliits^  or  other  matters  ^1  ft»i»»Wi 
banging  in  the  king*s  courts^  for  lands^  tenements^  or  other 
tbingtyfor  to  have  part  or  profit  thereof  by  covenant  made  be^ 
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iWitn  ib§m\  and  hi  that  d9tb  JbaU  bipMniJiiJai  tbi  Hffg^s^ 

pUaJure. 

By  cTVifiant  madi]  That  19,  by  agreement  either  by  word 
or  writing  ;  for  albeit  in  thexommon  fcnfc,  a  covenant  is 
taken  for  an  agreement  by  writing,  yet  in  a  larger  fenfe  ie 
is  talccD  (as  it  is  herej  for  an  agreement  by  writing  or  by 
word.     2  Infi.  209. 

And  by  the  28  Ed.  r.  €•  ii.  No  pirfin  wbatfotvir^  for 
'  to  have  part  tf  the  thing  in  plea,  Jhall  take  upon  him  the  hufi^ 

n^fs  that  is  infuitj  nor  Jhall  any  vponfuch  ccvtnant  givi  up  bis 
right  to  another  i  on  pain  that  the  taker  Jhall  forfeit  to  the  kin^ 
the  value  of  the  part  he  hath  purchafed  for  jucb  maintenance^ 
But  no  ptrfon  Jhall  he  prohibited  hereby  to  have  coynjel  ^f 
plead.rs^  or  of  men  learned  in  the  fawj  for  their  fee  \  or  of 
his  parents  and  next  friends. 

And  by  the  3.3  Ed.  i.  ft.  3.  Any  perfon  wbd  Jhall  take 
for  tfiainlenancef  or  the  like  bargain^  any  fuit  or  plea  againji 
another ;  be^  and  alfa  they  who  confent  thereto^  JbaU  hi  itnpri* 
J^ned  three  years^  and  make  Jim  at  the  iing*s  pleajure. 

And  by  the  1  R.  2.  c.  g,  Afeo^mmt  of  lands^  or  gift 
of  goods  J  for  maintenance^  JbaU  be  void,  and  the  perfon  dtf^ 
feijedfhult  recover  the  lands  againji  tbefirji  dijftifors  with  doubly 
damages^  witbsi^t  having  any  regard  tofucb  alienations 

Shall  he  void}  But  it  is  faid  that  it  fliall  only  be  void  with 
regard  to  him  that  hath  right,  and  not  between  the  feoffor 
and  feoffee,     i  injt.  369, 

And  by  the  31  JiT.  c.  5.  The  offence  of  champerty  mag 
ie  Lid  in  any  county^  at  the  pleafure  of  the  informer ^  f.  ^« 

///.  Of  mlfrac'try  in  particular. 

Wbtt  \i  \u  It  feems  cle^r^  that  any  attempt  whatjoeyer  to  corrttpt^  or 

influence^  or  inJiruSl  a  jury^  or  any  way  to  in-line  them  to  b^ 
men  favourable  to  the  one  fide  than  to  tho  other^  by  money^ 
promyesj  letter s^  threats^  or  perfuafiom^  is  a  proper  ail  of  im^ 
brac§ryy  whether  the  juror  on  whom  fuch  attempt  is  made 
give  any  vcrdiA  or  not,  or  whether  the  verdi^  given  bQ 
true  or  falre.     1  Ha!Ui*  259^ 

And  the  law  fo  far  abhors  all  corruption  of  this  kind, 
that  it  prohibits  every  thing  which  has  the  leafl  tendency 
to  it,  what  fpecious  pretence  foevcr  it  may  be  covered  with* 
and  therefore  it  will  not  fuffer  a  mere  ftranger  fo  much 
9s  to  labour  a  juror  to  appear  and  aA  according  to  hit 
Confcience.  id, 

But  any  perfon  who  may  juftify  any  other  zQi  of  main* 
IcnaDcCi  may  fafely  labour  a  juror  to  appear  and  give  a 

verdi^ 
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xctUBt  according  to  his  confcience ;  ^at  no  one  wbtt« 
foever  can  juftify  the  labouring  a  juror  not  tp  appear. 

There  is  no  doubt,  but  that  offences  of  thii  kind  do  Hov  poniftaUt 
fu^jcd  the  offender  either  to  an  indiSment  or  adion,  in  J''  ****  «o««« 
the  fame  manner  as  at|  other  kinds  of  unlawful  mainte* 
mnce  do  by  the  common  law.     i  Haw,  260. 

1.  By  the  32  H.  8.  c.  9,     No  per/on  JbaU  imbraci  any  How  pmiUhalto, 
jyrm  M  pain  of  \o  L  half  t9  the  khg^  and  halfu  him  that  ^  fttuiu. 
/hQllfui  within  a  ytar.     f.  3.  6, 

2.  And  by  the  38  Ed.  3,  ft.  i.  c.  12.  If  any  yurtr 
Jhall  taki  any  thing  to  give  his  verdiSi  ;  both  he,  and  tbi  im^ 
braur^  Jhall  forfeit  ten  ti tries  as  much^  half  to  tbi  king^  and 
kolf  to  bittt  that  JbaU  fue» 

Upon  which  fiatute  is  founded  the  writ  of  Deciis  tatUum^ 

Indictment  for  nnaintenance. 

'Tp  HE  /tfrtfrr  for  our  lord  the  king  ttpon  their  oath  prefent^ 
•*"    that  A.  O.  lati  of  ■■  in  the  county  aforefaid^  yrt- 

many  on  the  ■■  dav  of  ■  in  the  ■  year  of 

tbtrngn  of  with  force  and  arms  at  ■■  aforefaid^ 

in  the  county  aforefaid^  did  u*ijuftly  and  unlawfully  maintain 
and  uphold  a  certain  fuit  which  was  then  dtpending  in  thi 
lourt  dfourjaid  lord  iSi  k'lng^  before  the  king  himfelf^  betwem 
A.  P.  plaintiffs  and  A.  D.  defendant^  in  a  plea  of  debt^  on 
the  behalf  of  the  faid  A.  P.  a^ainji  thefaid  A.  D.  contrary  to 
ihejorm  of  the  jlatute  infuch  cafe  made  and  providid^  and  to 
tbi  manifejl  hindrance  and  difiur banco  of  jujlicoj  and  in  con^ 
tempt  of  our  f aid  lord  the  king^  and  to  the  great  damage  of  tho 
fold  A.  D.  and  againjl  the  peace  ofonrfaid  lord  the  king^  bis 
crown  and  dignity, 

Male.    See  d^jrcifr^ 


£©att  (Ifland). 

BY  the  5  G.  3.  C.  26.  For  the  fum  of  70,0001,  Parehafe«ftb« 
paid  to>i«  duke  of  Jthol  and  Charlotte  his  wife,  lft««^Miiu 
baroneis  Strange^  the  ifland,  caftle,  pele,  and  lordihip  of 
Man^  and  all  the  iflands  and  lord(bips  thereunto  apper- 
taining, with  all  rights,  jurifdidions,  and  interefts  in  and 
over  the  fame,  are  veited  unalienably  in  the  crown  ;  re- 
fetving  to  the  (aid  duke  and  ducheis  their  landed  property, 
with  all  their  rights  in  and  over  the  foil  as  lords  of  the 
13  manor. 
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The  fame  made 
fubjea  to  the 
laws  of  cunom 
a«d  cxciie. 


t>Dtiei  on  goodt 
liDported  ibcrc. 


Reflrf^ljofi  of  the 
^ttaniitictof 
goodi  to  be  im- 
ported. 


What  goods  rraf 
ht » A) ported  duty 
lice. 


minor,  with  all  courts  baron*  rents,  (erviccs,  and  other 
incidents  to  fuch  courts  belonging,  waftes,  commons,  and 
other  lands,  inland  waters,  filheries,  mills,  mines,  mine- 
rals, quarries,  waifs,  eftrays,  deodands,  wrecks,  together 
wiih  the  patronage  of  the  biOioprick,  and  of  the  other  ec- 
cltftaftical  benefices  to  which  at  the  time  of  the  faid  pur« 
chafe  they  were  inritled. 

In  purfuance  whereof,  divers  regulations  were  made 
by  fcveral  flatutes,  rcfpeding  the  trade  and  manufactures 
of  the  faid  ifland,  and  for  preventing  the  clandeftine  ex- 
portation of  goods  from  thence  into  this  kingdom,  which 
was  the  grievance  intended  to  be  remedied  by  the  faid  pur- 
<^hafe.     Particularly, 

By  the  5  G.  3.  r.  39.  Power  is  given  to  the  officers  of 
the  cuflonis  and  excife,  to  vifit  and  fearch  (hips  and  veflels^ 
in  any  harbour  or  other  place  belonging  to  the  faid  ifland, 
and  to  feize  contraband  goods  there,  as  they  may  do  in 
Gnat  Britain^ 

And  for  the  better  defraying  the  expences  of  govern- 
ment, the  former  duties  upon  importation  and  exporta- 
tion fliall  ceafe,  and  other  duties  are  laid  inflead  thereof; 
particularly,  for  every  gallon  of  Britijh  fpirits  imported 
from  England  fhall  be  paid  i  s.  of  rum  2  s.  pound  of 
bohea  tea  1  s.  green  tea  1  s.  6d.  cofFeeQd.  tobacco  3  d, 
chaldron  of  coals  3  d.  \  hemp,  iron,  deal  boards,  and  tim- 
ber imported  from  foreign  parts  10  1.  ptr  centum  ad  valorem^ 
ton  of  French  wine  8  I.  all  other  forts  of  wine  4:!.  7  G.  3. 
c,  45*     20  G,  3.  c,  42. 

And  the  commiflioners  oF  the  cuftoms  may  grant 
licences  (to  continue  in  force  for  30  days)  to  export  from 
England^  into  the  port  of  Douglas  only,  not  exceeding 
40,000  gallons  of  Britijh  fpirits,  30,000  gallons  of  rum 
(and  from  Scotland  10,000  gallons  of  rum),  20*000  pounds 
weight  of  bohea  tea,  5j000"pourids  weight  of  green  tea, 
5,000  pounds  weight  of  coffee,  and  120,000  pounds  weight 
of  tobacco,  in  one  year.    7  G.  3.  c,  45.     20  Cr.  3.  c,  42. 

Flax  or  flax  feed,  raw  or  brown  linen  yarn,  wood 
afbes,  and  weed  afties,  flfli  and  flefl)  of  all  forts,  and  any 
fort  of  corn  or  grain,  may  be  imported  duty  free  from  any 
place  except  from  Great  Britain  only;  and  from  Great  Bri* 
tain  or  Ireland  any  white  or  brown  linen  cloth,  hemp,  or 
hemp  feed,  horfes  and  black  cattle,  utcnftls  for  manufacture, 
fifhcries  or  agriculture,  bricks  and  tiles,  young  trees,  fea 
(hells,  lime,  foapers  wafle,  packthread,  and  fmall  cordage 
for  nets;  and  from  Great  Britain^  fait,  boards,  timber, 
haops,  iron  in  rods  or  bars,  cotton,  indico,  naval  ftores^ 
and  ail  forts  of  wood  called  lumber*    7  6.  3.  c,  45, 

The 
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The  inhabitants  of  the  faid  ifland  may  export  into  Goods  exported 
Gnat  Britain^  b^ftials,  or  any  goods  of  the  produce  and  duty  free. 
manufadure  of  the  faid  ifland  (except  as  above  excepted^ 
aud  except  woollen  oianufadlures,  beer,  and  ale) ;  with- 
out paying^ any  duty  for  the  fame,  other  than  is  paid  for 
the  like  in  Gnai  Britain^  But  this  not  to  extend  to  give* 
liberty  to  import  into  Gnat  Britain  from  the  faid  ifland 
any  goods  of  the  growth  or  produce  of  any  foreign  nation, 
which  may  be  in  part  or  fully  manufactured  in  the  faid 
ifland ;  except  linen  manufadures  made  there  of  hemp  or 
fbx,  not  being  the  produce  of  the  faid  ifland.— >And  the 
bounties  on  exportation  of  Britijh  and  Irijh  linens  (hall  be 
allowed  on  the  like  fpecies  of  linen  made  in  the  ifle  of 
Mmh^  imported  into  and  exported  from  Gnat  Britain* 
5  G.  3.  c.  43. 

No  tea,  brandy,  ftrong  waters  or  fpirits,  coflFee,  cho-  whit  goods  miy 
colatc,  tobacco,   glafs,  coals,  filks,  or  fait,  fiiall  be  ex-  «>«»««»P«««^ 
ported  from  the  faid  ifland,  on  pain  of  forfeiture,  together 
with  the   veiieU     And  no  wool,  woollen  or   bay  yarn, 
or  live  (beep,  (ball  be  exported,  except  to  Gnat  Britain, 
7  G,  3,  £,  45. 

No   diftillery  of  low  wines  or  othet  fpirits   (hall  be  Djft'.llery  piD.. 
carried  on  in  the  faid  ifland,  on  pain  of  forfeiture  of  200  1,  ^^^^^^^' 
with  the  materials  and  utenftis*     7  G,  3.  c,  45. 

No  fpirits  (ball  be  exported  from  thence,  nor  carried  siseof  reflsli* 
coallwife  there,  in  any  (hip  or  velTei  lefs  than  100  tons 
burden,  nor  in  any  caflc  under  60  gallons  (except  for  the 
ufe  of  the  feamen  not  exceeding  two  gallons  each) ;  and 
no  wine  (ball  be  there  imported,  or  carried  coaftwife,  in 
any  fl)ip  lefs  than  lOO  tons  burden  (except  herring  veflTels 
trading  to  Madiira  and  the  Mediterranean^  of  not  lefa  than 
70  tons,  20  G.  3.  c,  42. )»  i)or  ^n  any  calk  lefs  than  25 
gallons;  on  paii^  of  forfeiture  of  the  goods  and-  vefTel. 
5  G.  3.  c.  39, 


MANDAMUS  is  a  command  \{![\i\x\g  in  the  king's 
name  out  of  the  court  of  king's  bench,  direfled  to 
>ny  perfon,  corporation,  or  inferior  court  of  judicature, 
f^quiring^them  to  do  fome  particular  thing  therein  fpe« 
cified^  which  appertains  to  their  office  and  duty*  It  is  a 
''tgb  prerogative  writ,  bf  a  moft  extenfively  remedial  na* 
ture;  and  may  be  iiTued  \tt  fome  cafes  where  the  injured 
party  bath  aifo  another  (but  more  tedious)  method  of  re- 

drefs. 
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itefSj  as  in  the  cafe  of  admiffion  or  reftitution  to  an  office; 
but  it  UTues  in  all  cafes  where  the  party  hath  a  right  to 
have  any  thing  done,  and  hath  no  other  fpecific  means  of 
compeliJAg  its  performance. 

A  mandamus  therefore  lies*  to  compel  the  admiffion  or 
refioration  of  the  party  applying,  to  any  office  or  franchife 
of  a  publick  nature;  and  more  particularly,  it  iflues  to  the 
judges  of  any  inferior  court,  commanding  them  to  do 
jufitce  according  to  the  powers  of  their  office,  whenever  the 
feme  is  delayed. 

This  writ  is  grounded  on  a  fuggeftion,  by  the  oath  of 
the  party  injured,  of  his  own  right,  and  of  the  denial  of 
juftice  by  the  court  or  perfon  complained  of:  whereupon, 
in  order  more  fully  to  fatisfy  the  court  that  there  is  a  pro- 
bable ground  for  fuch  interpofiiion,  a  rule  is  made  (except 
in  fome  general  cafes,  where  the  probable  ground  is  mani* 
fed)  direding  the  party  complained  of,  to  (hew  caufe 
why  a  writ  of  mandamus  (hould  not  ifliie.  And  if  he 
Ibews  no  fufficient  caufe,  the  writ  itfelf  is  ifltied,  at  ftrft 
in  the  alternative,  either  to  do  thus,  or  fignify  fome  realbn 
to  the  contrary.  To  whicb|  a  return  or  anfwer  muft 
be  made  at  a  certain  day. 

And  if  the  inferior  judge  or  other  perfon  to  whom  the 
writ  is  dire£kd,  returns  or  ftgniiies  an  infufficient  reafon, 
then -there  iflues  in  the  fecond  place  a  peremptory  manda* 
mus^  to  do  the  thing  abfolutely ;  to  which  no  other  retnrti 
will  be  admitted,  but  a  certificate  of  perfcA  obedience  and 
due  execution  of  the  writ. ' 

if  the  inferior  judge  or  other  perfon  makes  no  return, 
or  fails  in  his  refpe£l  and  obedience,  he  is  puniihabie  for 
his  contempt  by  attachment. 

But  if  be,  at  the  firft,  returns  a  fufficient  caufe,  although 
it  fbould  be  faifc  in  fad,  the  court  of  king's  bench  will 
not  try  the  truth  of  the  fad  upon  affidavits:  but  will  for 
^he  prefent  proceed  no  further  on  the  mandamus,  Butthep 
the  party  injured  may  have  an  adion  againft  him  for  his 
falfe  return,  and  (if  found  to  be  falfe  by  the  jury)  {ball 
recover  damages  equivalent  to  the  injury  fufiained;  to- 
gether with  a  peremptory  mandamus  to  the  defendant  to  da 
bis  d  uty .     3  Black.  1 1  o. 

Manflaughccn    See  ^OttUCtbff 
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BY  the  16  (?•  2.  f.  33.  If  any  perfon  (hall  folemnize 
matrimony  in  any  other  place  than  a  church  or  pub- 
lick  chapel  (unlefs  by  a  fpecial  licence  from  the  archbifliop 
ofCcnterhpy)i  or  without  publication  of  bans,  or  licence, 
in  a  church  or  chapel;  he  fliall  (on  profecution  in  3  years) 
be  adjudged  guilty  of  felony,  and  traniported  for  14  years ; 
and  the  marriage  (hall  be  void.  /  8,  9.  But  not  to  ex«» 
tend  CO  Statland^  nor  to  the  marriages  of  quakers,  or  jews. 

And  if  any  peribo  (hall  knowingly  and  wilfully  infert,  or 
caufe  to  be  infertcd,  in  the  regifter  book,  any  falfe  entry 
of  any  matter  or  thing  relating  to  any  marriage ;  or  falOy 
make,  alter,  forge,  or  counterfeit,  any  fuch  entry  in  the 
regifter,  or  any  marriage  licence,  or  caufe  the  fame  to  be 
done,  or  aflent  thereunto,  or  utter  as  true  any  fuch  falfiiied 
regifter  or  copy  thereof,  or  any  fuch  forged  licence;  he 
fliall  be  guilty  of  felony  without  benefit  of  clergy,    yi  i6. 

For  other  matters  relating  to  this  title,  fee  ^Ol^Sattt^^ 
and  Settlement  by  Marriage,  in  the  title  ^00  T  \  and 
ftaoip  duty  00  Marriages,  jn  the  title  &tatnp0« 

Mafter.    See  0erfiatit,  0|q^etiti(e. 
Nkafurea.    See  WA^f^tt^ 


BY  the  25  (?.  3.  c,  79.  Every  perfon  uttering  or  vend-  ^j^aee. 
ing  any  drugs,  oils,  waters,  eflences,  tinctures,  pow« 
deri,  or  other  preparations  or  compofitiona  whatfoever, 
nfed  or  applied,  externally  or  internally,  as  medicines  for 
the  human  body»  fubjcS  to  the  duties  hereafter  mentioned, 
(hall  take  out  a  licence  from  the  (lamp  oiRcers;  for  which 
flull  be  paid,  if  in  LondoHy  or  within  the  limits  of  the 
ptnoy  poft,  208.  elfewhere  5  s.  And  the  fame  (hall  be  re- 
newed annually,  ten  days  at  lead  before  the  end  of  the 
jw.   /  5,  6,  7. 

And  if  any  perfon  fhall  utter,  vend,  or  expofe  to  faSe, 
any  fuch  drugs  or  medicines  without  having  fuch  licence, 
he  (hall  forfeit  5  1.    /  8. 

And  upon  every  packet,  box,  bottle,  phial|  or  other  in«  Dstyoa  aHl% 

dofurci  cinci. 
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clofure,  containing  any  fiich  drugs  or  medicines  as  afore- 
said, to  be  ufed  as  aforefaid,  which  (hall  be  uttered  or 
vended,  (baH  be  charged  a  ftamp  duty,  according  to  th« 
rates  following:  (that  13  to  fay,}  where  the  contents  (hall 
not  exceed  the  value  of  i  s.  (hall  be  charged  a  duty  of  i^  dt 
Above  IS.  and  not  exceeding  2s».  6d»  ■■  ditto  3d. 
Above  2  s«  6d,'^  and  under        5  s^  od«  ditto       6  d. 

Of  5  s.  value  and  upv(ards  ditto  is.  od« 

/.  2. 

The  faid  duties  to  be  under  the  management  of  the  com- 
miilioners  of  the  {lamp  duties.    /.  6. 
Exceptions  Provided  that  the  fame  (ball  not  extend  to  any  drugs 

named  or  contained  in  either  of  the  books  of  rates  ;  (that 
is  to  fay,)  ihe  book  of  rates  fubfcribed  by  Sir  HarbottU 
Griniflone^  Bart,  and  referred  to  by  12  C.  2.  c.  4.  and  an 
add i Clonal  book  of  rates  figned  by  the  Right  Honourable 
Drogt  fold  en-  Spencer  Co mpton^  and  referred  Jto  by  11  G.  /:•  7.— Nor  to 
tire.  any  medicinal  drug  which  ihall  be  vended  entire,  without 

any  mixture  or  compofition  with  any  other  drug  or  ingre- 
dient, by  any  furgeon,  apothecary,  chymiH,  or  druggift 
who  hath  ferved  a  regular  apprenticefhip,  or  who  hatti 
ferved  as  a  furgeon  in  the  navy  or  army,  or  by  any  other 
perfon  licenfed  as  aforefaid:  but  all  fuch  diugs  may  be 
uttered  and  vended  by  any  fuch  perfons,  freed  from  (he 
faid  duties.  /  3- 
Miictur^tVe  Provided  alfo,  that  nothing  herein  (hall  extend  to  charge 

qualities  where-  any  mixture^  eompoftcion,  or  preparation-  whatfoever,  ut- 
•f  aieknowQ.     itxei^  or  vended  by  any  fuch  furgeon,  apothecary,  chymift, 

or  drttggift,  or  by  any  perfon  who  hath  ferved  as  a  furgeon 
in  the  navy  or  army,  the  different  properties  and  efficacies 
whereof  are  known  and  approved ;  and  wherein  the  per- 
fon compounding  or   vending  the  fame,    hath  not,    nor 
claims  to  have,  any  fecret,  or  unknown  art  for  the  mixing 
thereof,  nor  to  the  preparing  or  vending  fuch  medicine  by 
the  authority  of  Utters  patent ;  nor  which  are  advertifed 
or  recommended  by  the   makers  or  venders  thereof,   as 
noflrums,  or  proprietary  medicines,  or  as  fpecificks  for 
previ^tion  or  cure  of  any  diflemper  or  complaints,    f,  4. 
Coven,  ftc;  to         And  every  perfon  making,  preparing,  or  vending  fucK 
bt  fcnitoihc      medicines  fubjedk  to  the  duties  aforcfaid,  (hall  fend  to  the 
oommi  lonen,     ^^.^  commifiioners,  or  officers  appointed  by  them  for  that 

purpofe,  paper  covers,  wrappers,  or  labels,  made  for  in- 
clofine  fuch  medicines,  with  his  name,  and  ^ny  other  par- 
ticular word  or  thing  printed  thereon,  to  denote  the  value 
at  which  the  fame  is  intended  to  be  fold,  in  order  that  the 
lobcflaxnped,      fame  may  be  ftamped,  and  delivered  back  as  occafiorf  may 

require:  And  every  fuch  packet,  box^  bottle,  phial,  or 

other 


• 

other  imrlofure  containing  any  Tuch  medicine,  fiiall  have 
fuch  flamped  cover  fixed  thereto,  in  fuch  manner  as  the 
faid  comoiiffioners  ihall  dired.  And  if  any  perfon'  (hall  Pcnaltj, 
vend,  or  expofe  to  fale  any  fuch  medicine,  without  having 
fucb  cover  affixed  thereto  (lamped  as  aforefaid  ;  or  if  the 
fame  (hail  he  ftamped  with  a  fiamp  of  lefs  value  than  aa 
before  diredled,  he  (hall  forfeit  5  K  for  every  fuch  packet, 
)>ox,  bottle,  or  phial,    yi  9,  jOt 

And  whoever  ihall  bring  to  the  head  office  of  (lamps,  ^"^'^"^^f        "" 
any  fuch  paper  covers,  &c,  to  be  ftamped  as  aforefaid,  the  ^tatl^  ^''' 
duties  whereof  (hall  amount  to  ten  pounds  or  upwards, 
(hall  bave  an  allowance  upon  p^efent  payment  of  the  faid 
duty,  after  the  rate  of  2 1,  and  if  fuch  duty  amount  to  50  K 
orupwardS)  5  1.  in  the  hundred  ptr  annum,    /•  14. 

If  any  pcnon  (hall  fraudulently  take  oflF  any  mark  or  P"feni  fra«(i«* 
ftamp  from. any  fuch  packet,  box»  bottle,  or  phial,  after  coveru  * 
the  fame  hath  been  fold ;  or  affix  to  any  fuch  packet,  box, 
bottle,  or  phial,  any  cover,  the  fame  having  been  before 
ufed  \  or  fiiall  buy  or  fell  ^ny  fuch  cover,  in  order  to  be 
again  made  ufe  of;  or  (ball  buy  or  fell,  or  expofe  to  fale, 
any  fuch  packet,  box,  bottle,  or  phial,  with  fuch  fraudulent 
cover  affixed  thereto  >  be  ihall  forfeit  10  1.  And  either 
buyer  or  feller  informing  againft  the  other  (hall  be  in- 
demnified, and  (ball  be  admitted  to  give  evidence,  and 
receive  the  (ame  benefit  as  any  other  informer.  /  il, 
12, 13. 

And  every  perfon  who  (hall  make  or  expofe  to  fale  any  Notice  to  ^ 
medicines  liable  to  the  faid  duties,  (hall,  before  he  make  g>venof  (he 
or  expofe  the  fame  to  fale,  give  notice  in  wiiting  at  the  S|'"„**[i„^*,^"* 
next  (lamp  office,  of  the  place  he  intends  to  make  ufe  of,  dUloet. 
and  alfo  an  account  of  all  drugs,  oil,  water,  c(rences, 
tinAures,  powders,  or  other  preparations  and  compofitions 
fubjc6)  to  the  faid  duties,  that  (ball  be  by  him  made,  or 
cxpoied  to  (ale,  or  intended  fo  to  be ;  and  the  like  notice 
fliaH  be  given  as  often  as  any  fuch  perfon  (hall  change  his 
place,  or  vary  the  articles  in  which  he  (hall  fo  deal :  and 
fuch  notice  ihall  contain  the  true  name  of  all  fuch  drugs, 
and  the  kinds  and  qualities  thereof,  and  the  pric^  at  which  ,, 

the  fame  are  intended  to  be  fold  ;  on  pain  that  every  per- 
fon nuking  default,  (hall  forfeit  10  L    /  1 5. 

And  in  qrder  to  obviate  any  doubts  to  what  medicines  r^  ^),,f  ^^^ 
the  faid  duties  (hall  extend,  a  fchedule  (A)  is  annexed,   dneiCbiiaa 
aod  the  faid  duties   ihall  extend  to  every  article  named   fl»aH^i«4.'''  . 
therein,  or  by  wbatfoever  other  name  the  fame  hath  been 
or  may  be  called  or  known.     And  all  medicines  wherein 
the  perfon  making  or  preparing  the  fame,  hath  or  claims 
ti  have  any  fecret  art^  or  exclufive  right  to  the  making  or 
9  feUing 
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felling  thereof  by  letters  patent  s  or  which  are  advertifed 
or  recommended  by.  the  maker  or  vender,  at  noftrums 
or  medicines  for  prevention  or  cure  of  diftempers  or 
complaints  as  afordfaid,  (ball  be  liable  to  the  faid  duties. 
/.  i6. 
Pe«alt!etbew  •All  pecuniary  penalties  by  this  z&  impofedy  may  be  fued 
c»  be  Kcofcrcd.   for  in  the  courts  at  lViflminfter\  or   may   be   recovered 

before  any  neighbouring  jufiicei  on  com  plaint, made  within 
Jix  months  after  the  ofience  is  committed ;  who  may  fum* 
mon  the  party  accufed,  and  alfo  the  witneflcs,  and  upoa 
confeffion,  or  oath  of  one  witnefs,  give  judgment  therein, 
and  levy  fuch  penalty  by  diftrefs ;  and  for  want  of  fuffi- 
cient  diftrefs,  the  offender  ihall  be  committed  to  prifcn 
for  three  months,  unlefs  fuch  penalty  be  fooner  paid.  And 
if  any  perfon  think  himfelf  aggrieved  by  the  judgment  of 
fuch  jufiice,  he  may,  on  giving  fecurity  to  the  amount  of 
flich  penalty  and  cofts,  in  cafe  fuch  judgment  be  affirmed, 
appeal  to  the  next  feffions,  whofe  determination  (hall  be 
final,  and  they  may  award  cofts  as  to  them  {ball  feem  meet. 

/  20.  22. 

Witnefles  not  appearing,  having  been  duly  fummoned, 
without  leafonable  caufe  to  be  allowed  by  fuch  juftice^ 
ihall  forfeit  40  s.  to  be  recovered  in  like  manner,    f.  23. 

And  the  juftice  before  whom  any  offender  fliall  be  con- 
vified  as  aforefaid,  (hall  caufe  the  con  virion  to  be  made 
out  in  the  following  form,  or  to  the  fame  eiFcA : 

Bi  it  nmimbirid^  that  on  thi         ■  dof  of rif  ihi 

ji^r  of  our  Lord  — —  in  thi  county  of-" —  A.  O.  of 

-  ■  ■  was  convi&ed  btfore  mo  !•  P.  ono  of  bis  majiflfs  juflias 
of  ihi  peaa  for  the  faid  county^  nftding  near  the  fiaa  wbort 
thi  offtnto  was  committed^  far  that  thi  faid  A.  0«  on  the  ■ 
day  of  ■  ■  ■  now  lafi  paft^  did^  contrary  to  the  form  of  tho 
Jiatuto  in  that  caft  madi  and  provided^  fhere  ftate  the  of« 
fence  j]  and  I  do  doclare  and  adjudge^  that  hi  thi  faid  A*  0» 
bath  forjiited  thi  fum  of  —  of  lawful  momy  of  Great 
Britain,  for  thi  offena  aforefaid^  to  hi  diftributedas  tbi  law 
din&s.     Given^  &c.  f.  24. 

AM  penalties,  if  fued  for  within />  months  of  the  time 
of  being  incurred,  (hall  be  diftributed  half  to  the  king, 
and  half  with  full  cofts  to  the  perfon  who  (hall  inform  and 
foe:  If  after  fix  months,  the  whole  (hall  go  to  the  king.. 
/  19.  21*  ' 

Provided  neverthelefs,  that  where  fuch  juftice  (hall  fee 
caufe,  he  may  mitigate  fuch  penalties,  fo  ^s  not  to  re- 
duce the  fame  lower  than  one  moiety  over  and  atove  the 
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(A)  Schiduk'of  MidUtnts  fubjeSi  to  the  Dutlet. 


An^leptick    Pills,    Doaor 

James's. 
Ague  and  Fever  Drops. 
Anderfon^s  Scotch  Pills. 
Andalofia  Watcf. 
Anodyne  Necklace. 
Antipertuifis. 
ADtirheuinatic  Drops. 
B^famic  Eleduary. 
Bateman's  Drops, 
fiettoa's  original  Britilh  Oil. 
Beaume  dc  Vic. 
Eire's  Martial  Balfam. 
Bollock's  Grand  Elixir. 
Cox's  Tinflurc. 
Daffy's  Elixir. 
Dalby's  Carminative. 
Dawfon's  Lozenges. 
Dr.  Dickinfon's  Cephaliek 

Drops. 
E<iward*s  Ague  Tin£lore. 

Efience  of  Water  Dock* 

Falck's  Univerral  Pills. 

Freeman's  Bathing  Spirits. 

Fryar's  Balfam. 

Fcndon's  Drops. 

Godfrey's  Cordial. 

Grant's  Drops. 

Griffin's    Tindura    Afih- 
matica. 

Hickman's  Pills. 

Hill's  Peaoral    Balfam   of 
Honey. 

• — •  Tindure  of  Sage. 

—  Tin£lure  of  Valerian. 

*-—  Eflcncc    of    Water 
Dock. 

• — •  Elixir  of  Bardana, 

— —  Tindureof  Cantaury. 

• — -  Canada  Balfam. 

Hamilton'&Cinnamon  Drops. 

"'  Afthmatick  Efflu- 

via. 

" Vegetable     Bal- 

famick  Tindlure. 
Vol.  hi. 


Hooper's  Female  Pills. 
Holdfworth's  Lozenges. 
Hunter's  Elixir. 

■  Reftofative. 
James's  Fever  Powder. 
Jcfuit  Drops. 

Johnfon's    Yellow     Oint« 

ment. 
Keyfer's  Pills. 
Leake's  Pillf. 
Lozenges  of  Blois. 

■  of  Tolu. 

— Stomachick. 

— Specifick. 

i-  for    tfic    Heart- 

burn. 

Lockycr's  Pills. 

Le  Courts  Imperial  OiJ. 
Norton's  Maredant's  Anti« 
fcoibutic  Drops. 

Norris's  Drops. 

Peter's  Tin6ture. 

Pills. 

Peke's  Ointment. 

RatdifPs  Elixir. 

Spilfbury's    Antifcorbutlck 
Drops. 

Speediman's  Stomach  Pills* 

Spirits  of  Scurvy  Graft. 

Stomachick  Lozenges. 

Stoughton's  Elixir. 

Stern's  Balfamic  ^ther. 

Squire's  Elixir. 

Steers's  Opodeldock. 

Oil. 

— •  Purging  Elixir. 

TubcrofaVi(s,  or  Chilblain 

Water. 
Turlington's  Balfam. 
Vandour's  Nervous  Pills. 
Vclno's  Vegetable  Syrup. 
Wacc's  Afthmatick  Drops. 
Ward's  Wh,ite  Drops. 
Effencc     for    the 


I 


Head  Ach. 


Ward's 


^i3o  '         £!^thitintsi; 


Ward's  Liquid  Sweet.  Ward's  Parte. 

■  ■  Red  Pills.  Worm  Cakes,  StorcyV 

■  ' '         Sack  Drops.  Worm  Sugar  Plumbs. 

■  Sweating  Powders.  Wray's  Ague  Pills. 

Meibeglin.  Sec  ^TtKu 


■<<■ 


m^ititi  (Old). 

AM  former  aAi    13  Y  the  26  G.  3.  c,  107.  /.  1 35.  all  former  afts  relating 
repealed.  Jj  to  the  militia  are  from  24th  Septembtr  1786  repealed, 

(except  fuch  ads  as  relate  to  the  city  of  London^  the  Towtr 
Hamlets^  and  the  Cinque  Ports),     And  the  militia raifed  by 
.    fuch  fornoer  a£ls  (ball  be  fubjed  to  this  ^6\i 

Nevertheleb  as  the  militia  within  thefe  places  fpecified 
doth  make  up  a  mod  confiderable  and  neceflary  part  of  the 
whole  militia  of  the  kingdom;  it  is  judged  requifite  to  in- 
fert  firftof  all  the  ancient  militia  laws  as  they  ftood  before, 
and  then  to  infert  the  new  militia  laws  as  they  ftand  upon 
this  prefent  a£t. 

/.  Of  the  appointing  lieutenants  and  deputy  lietite^ 

nants. 
IL  Conjiituting  inferior  officers. 
IIL  Perfons  chargeable  to  find  foldiers. 
m  Inlifting. 

V.  Mujieringy  trainings  and  leading. 
VI.  trophy  money ;  for  ammunition^  carriages^  and    J 
other  neceffaries. 
VIL  Power  to  fearcb  for  arms. 
VII I.  Punifhment  for  defer tion  or  dif obedience. 
IX.  Puni/hment  for  imbezilling  borfe  or  furniture^ 
X*  Officers  pay » 
XL  Soldiers  pay. 
XIL  Penalties  boiv  recoverable. 

L  Of  the  appointing  lieutenants  and  deputy  lieutenants^ 

The  king  may  iCTue  commiffions  to  fuch  perfons  as  he 
ihall  think  fit,  to  be  lieutenants  for  the  feveral  countief) 
cities,  and  places:     13  &f  14  C  2.  f.  .3.  /,  2. 

8  Which 
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tVhich  lieutenants  fhall  prefcnt  to  his  majefty  the  names 
bffuch  perfons  as  they  (hail  think  fir,  to  be  deputy  lieu* 
tenants;  and  upon  his  majedy's  approbation  of  them, 
fliail  give  them  deputations  accordingly :  always  under-  * 

fiood,  (bat  the  king  have  power  to  diredt  and  order  ocher* 
wife;  and  accordin;^Iy  at  his  pleafure  may  appoint  and 
commiffionate  or  difplace  fuch  officers,     id. 

And  the  faid  deputy  lieutenants  (hall  obey  fuch  orders  as 
they  (hail  receive  from  the  lieutenants,     id,  /.  1 3. 

But  no  peer  (hall  be  capable  of  adling  as  lieutenant  or 
deputy  lieutenant)  unltfs  he  (hall  iirft,  before  fix  of  the 
privy  council,  or  fuch  others  as  (hall  be  authorized  by  the 
kin?,  take  the  oaths  of  allegiance  and  fupremacy.  id,/^  i8« 
ifV.fif  I.  e.  8./.  II. 

And  no  perfon  under  the  degree  of  a  peer  (hall  be  ca- 
pable of  a£ling  as  lieutenant  or  deputy  lieutenant,  unlcfs 
he  (hall  iirft  take  the  faid  oaths ;  which  oaths,  any 
one  juftice  of  the  county  or  place  may  admin ifter  to 
fuch  lieutenant  as  is  not  a  peer ;  and  the  faid  liecrenanr, 
or  any  one  fuch  juftice,  may  adminifter  the  fame  to  the  de- 
puty lieutenants  not  being  peers.  13  (^  14  C.  2.  £,  j* 
/19. 

//.  CoTjJiituting  inferior  officers. 

The  lieutenants  may  give  commiflions  to  fuch  perfons 
as  they  (hall  think  fit  to  be  colonels,  majors,  captains, 
and  other,  cooimiffion  officers.  13  £5^  14  C.  2.  c.  3» 
/.  2. 

Which  officers  likewife,  before  they  (hall  be  capable  of 
ading,  (hall  firft  take  the  faid  oaths;  to  be  adminiftered 
by  the  lieutenants,  and  in  their  abfence,  or  by  their 
<i!re£)ions,  the  deputy  lieutenants,  or  any  two  of  them, 
id»f.  19, 

Always  underflood,  that  hts  majefly  (hall  have  power 
to  order  otherwife,  and  accordingly  at  his  pleafure  may  ap- 
point and  commiffionate,  or  difplace  fuch  officers.   iW./.  2« 

IlL  Perfons  cbargeabkto find foldiers. 

The  lieutenants  and  deputies,  or  the  major  part  of  them  who  chtrgeablo 
then  prefent,  or  in  the  abfence  of  the  lieutenant,  the  with  hoift» 
major  part  of  the  deputy  lieutenants  then  prefent,  v^  hich 
n)a}or  part  (hall  be  three  at  leaft,  (hall  have  power  to 
charge  any  perfon,  in  the  county,  city,  or  town  corporate, 
v^hcrc  bis  eftatc  lies,  having  refpe£l  unto,  and  not  exceed- 
ing the  following  proportions,  viz. 

1 2  No 
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Who  chtrgeable 
with  foot. 


No  perfon  Ihall  be  charged  with  finding  a  horfe,  horfe* 
man,  and  arms,  unlefs  he  have  a  revenue  of  500 1.  a  year  in 
pofleifion,  or  an  eftate  of  6000 1.  in  goods  or  money,  be- 
fides  the  furniture  of  his  hou(e  ;  and  fo  proportionably  for 
a  greater  efiace,  as  they  (hall  fee  caufe,  and  think  rcafon- 
ablc.     12^  14  C.  2.  c.  3.  /.  3. 

And  they  fh^l  not  charge  any  perfon  with  finding  a 
foot  foidier  and  arms,  that  hath  not  a  yearly  revenue  of 
50 1.  in  pofiefiion,  or  a  perfonal  eftate  of  600 1.  in  goods  or 
money,  other  than  (lock  upon  the  ground ;  and  after  the 
fa  id  rate  proportionably  for  a  greater  or  leiTer  revenue  or 
eflate.     iV. 

But  they  may  require  the  conftablcs  to  furnifh,  at  a  rea- 
fonable  time  and  place  to  be  appointed,  on  a  penalty  not 
exceeding  40  s.  fo  many  fufHcient  arms,  with  wages  and 
other  incident  charges,  as  thev  fhall  ailefs  according  to  the 
faid  proportions,  upon  revenue  under  50 1.  a  year,  or  on 
perfonal  edates  lefs  than  600  L     And  in  order  thereunto, 
if  any  perfon  (hall  on  demand  refufe  or  negle£l  tp  pro- 
vide a  foot  foidier  or  foldiers  according  to  the  proportions 
aforefaid,  or  to  pay  any  fums  of  money  whereat  he  (ball  be 
afTefTed  by  a  pound   rate  (according  to  a  lift  figned  by  the 
lieutenants  and  deputies,  or  three  of  them]  towards  defray- 
ing the  necefTary  charge  in  piovidlng  fuch  arms  as  afore- 
faid, the  conflable  by  warrrnt  may  levy  fuch  fum  by  dif- 
trefs  and  fale,  rendering  the  overplus,  charge  of  diAraining 
being  firfl  deduced  :  and  the  tenant  (ball  pay  the  fame, 
and  dedud  it  out  of  his  next  rent  j  and  in  default  thereof, 
'  his  goods  alfo  (ball   be  liable  to  be  diftralned  and  fold. 
15  C  2.  c.  4.  /.  4,  5* 

But  no  perfon  having  an  edate  of  200 1.  a  year^  or  per- 
fonal eftate  of  2400 1.  (ball  be  charged  with  finding  any 
foot.    /.  1 8. 

And  they  may  charge  any  perfon  having  an  eftate  of 
100  1.  a  year,  and  under  200 1,  or  who  hath  a  perfonal 
ef^ate  of  1200 1,  and  under  24C0I.  towards  the  finding 
of  foot  and  horfe,  as  to  them  (hall  feem  mod  expedient* 
/..1 8. 
None  chargeable       But  they  (hall  not  charge  any  perfon  with  finding  both 

llu^t^  *'*"^*  ^^^^^  *"^  ^°^^  *"  '^^  ^^^^  county.     13  er  14  a  2.  f.  3. 

/.  3. 

Twapfnore  And  they  may  impofe  the  finding  of  horfe,  borfeman, 

may  be  charged    and  arms  ;  by  joining  two,  thiee,  or  more  perfons  together 
WgeAer.  j„  j^^  charge. .  /.  4. 

But  no  perfon  not  having  100 1,  a  year  in  pofTei&on  in 
land$|  lealehold  or  copyhold,  or  1200  1«  perfonal  cdate. 


Who  may  be 
•h A  rged  either 
«ritb  horfe  or 
foot. 
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(hall  be  compellable  to  cootribute  in  finding  any  horfe  and 
horfeman.    /.  5. 

And  no  perfon  chargeable  Co  find  a  horfe  and  horfemany  Perfon  charge-* 
or  to  be  contributory  ihcreonto,  fhall  for  the  fame  eftaic  *^j*^^|,^^^  ^^[^^ 
be  chargeable  towards  finding  a  foot  foldier  with  arms,  or  ed  with  fo%u  " 
contributory  thereunto.    /,  4. 

Where  two  or  more  arc  charged  to  find  any  horfe  or  who  ftaii  fini 
foot  foldier  and  arms,  three  deputy  lieutenants  may  ap-  "^  ^'^^  comn- 
point  who  ihall  find  the  fame»  and  who  (hall  be  the  con- 
tributors,  and  fettle  the  fums  to  be  paid  by  every  contri- 
butor in  cafe    the   fame  contribution  be  not  afcertain- 
ed  by  agreement  of  the  parties.      10  iff  11  fF.  c.  12» 

/•3- 

And  for  the  better  difcovery  of  the  ability  of  the  per-  Perfom  may  be 

(bnsfotobe  alTcfTed  and  charged,  and  of  all  mifdemeanors  ««»'«« ocd  oa 
tending  to  the  hindrance  of  the  fervice,  they  may  examine  °*^  ' 
on  oath  fuch  perfons  as  they  (ball  judge  neceiTary  or  con- 
venient, or  (hall  be  produced  by  the  party  charged  or 
accufed,  other  than  the  perfons  themfelves  to  be  alTcired  or 
accufed.     13  &  14  C  2.  r.  3.  /  1 1. 

And  they  may  hear  complaints,  and  give  redrefs,  ac-  Hearing  anJ  6em 
cording  to  the  merits  of  the  caufe.    f.  5.  'itu."*  '''"*" 

No  peer  (hall  be  charged  otherwife  than  as  follows,  pj^,,  ^^  ^  ^ 
f/z.  the  king  may  ifTue  out  commiflions  under  the  great  charged* 
feat,  to  fo  many  peers  (not  fewer  than  12)  as  he  (hall  think 
fit ;  who,  or  any  5  of  them,  (hall  have  power  to  alTefs  all 
or  any  peers,  according  to  the  proportions  herein  mentioned 
(acept  the  monthly  taxes  hereafter  following)  and  to  ex- 
ecute all  the  powers  of  this  ad,  as  well  for  laying  zfkfT' 
ments,  as  tmpofing  of  penalties  (imprifonment  only  ex- 
cepted). Which  aiTeflment  or  charge  fo  made,  and  pe- 
nalties iropofed,  (hall  be  certified  to  the  lieutenants.  And 
in  cafe  of  default  in  performance  of  any  thing  to  be  done 
or  paid  by  any  peer,  the  lieutenant  and  deputies,  or  any 
three  of  them,  may  caufe  diftredes  to  be  taken  in  the  lands 
of  fttch  defaulter  ;  and  if  fdtibfadipn  (hall  not  be  made  in 
one  week  after  fuch  diftrefs  taken,  then  the  fame  to  be 
fold:  and  if  a  tenant  be  diftrained,  he  may  dedu(3  the 
fum  levied  out  of  his  next  rent.    f.  33. 

Every  commidioned  foot  ofBcer  (hall  be  exempted  from  officers  bow 
finding,  or  contributing  to  find,  any  horfe  or  foot  foldier,  char^eaMe. 
for  his  whole  e(f ate,  if  it  is  but  charged  with  one  horfe, 
or  a  lefs  charge,  or  for  fuch  part  of  his  eftate,  as  i9  charged 
with  one  horfe,  if  his  whole  eftate  be  charged  with  a 
greater  charge  than  one  horfe  in  the  county  or  lieutenancy 
where  b;  to  (brvca  aa  a  foot  officer,  in  refpe£l  of  (he  ex- 

I  3  pence 
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pence  which  the  faid  employment  doth  necedrily  ^pgage 
him  in.     15  C  2.  ^.  4.  /•  9. 
papifls  how  to         Where  any  papift,  reputed  papift,  or  other  perfon  re* 
>c  charged.         fufing  to  take  the  oaths,  is  chargeable  in  refpcdi  of  bis 

eftate^  the  lieutenant,  or  in  his  abfence  the  deputies,  or 
three  of  them,  may  appoint  fuch  perfon  as  they  (halt  think 
moft  meet,    to  furniih   the   fame  ;  and  may  charge  the 
fame  eflate  with  the  payment  of  the  yearly  ium  of  8 1. 
for  a  horfe,  horfeman,  and  arms,  and  of  30  s.  for  a  foot 
foldier  and  arms.     And  if  he  (hall, not  pay  the  fame  on 
demand,  they  may  by  their  warrant  levy  the  fame  by  dif- 
trefs  and  fale  of  the  goods  of  foch  perfon,  or  of  his  te- 
nants, rendering  the  overplus,  all  neccfiary  charges  in  le- 
vying thereof  being  firfl  dedu6)ed;  and  fuch  tenant  (hall 
dedud  the  fame  out  of  his  rent.     10  ^  11  ^.  c,  12./.  2. 
Perfon  refiding         Where  any  perfon  ihall  be  charged  in  the  county,  city, 
?y?biJt  te""  or  place,  where  he  doth  not  rcfide,  they  (hall  fend  notice 
charged*  of  the  charge,  if  he  hiave  any  land   in  his  own  occupa- 

tion, to  fuch  perfon  as  he  employs  as  his  fervant  in  ma- 
naging the  fame  ;  and  if  all  his  eflate  be  let  to  farm,  then 
to  one  or  two  of  the  mod  fufUcient  tenants ;  who  (hail 
forthwith,  with  all  convenient  fpeed,  convey  the  fame  to 
their  mafteror  landlord  f  and  in  luch  time  as  ihall  be  ap^ 
pointed,  bring  an  account  of  his  anfwer :  And  on  negled 
or  refufal  of  the  landlord,  to  provide  fuch  horfe  or  foot,  as 
is  duly  charged  upon  him,  for  the  yeirly  rent  referved 
upon  every  demife  orbther  grant,  and  not  otherwife,  with- 
in the  time  limited ;  then  the  tenant  (hall  provide  and  do, 
as  the  landlord  in  that  behalf  ought  to  have  done:  And  if 
the  tenant  (hall  refufe  or  negleS  within  the  time  limited, 
the  lieutenants,  and  in  their  abfence,  or  by  their  dire^ions, 
the  deputies,  or  two  of  them,  may  levy  by  their  war- 
rant all  fuch  penalties  as  are  appointed  by  this  ad,  by  dif- 
^  trcfir  and  fale  of  the  offender's  goods.     13  {^  14  C  2«  c,  3. 

J  7:16. 

And  the  tenant  may  defaulk  out  of  his  next  rent,  all 
fuch  money  as  he  fliall  neteil'arily  lay  out  in  providing  the 
ftime,  or  (ball  be  levied  upon  him  by  diflrefs  for  any  de- 
fault ;  unlefs  the  landlord  (hall  make  it  appear  iii  two 
'  months  after  fuch  levying,  before  the  lieutenant,  or  in  his 
abfence,  or  by  his  direction,  the  deputies,  or  any  two  of 
them,  that  the  default  and  penalty  was  occaiioited  by  the 
tenant's  wilful  neglcdh    /.  17. 

But  (his(h^ll  nor  avoid  any  covenant  between  landlord 
and  tenant,  concerning  the  finding  horfes  or  arms,  or  the 
bearing  of  any  charges  by  any  tenant  |  but  all  charges 

(hall 
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fliall  be  born  by  fuch  tenant,  according  to  the  agreement.  ^ 

/  29-  '^ 

If  any  perron  {hall  refufe  orneglea,  by  a  reafonible  Penalty  on  p^r. 

timeto  be  appointed,  to  provide  luch  norle,  horfeman,  • 
arms,  and  other  furniture,  or  to  pay  fuch  fum  towards  ' 
providing  the  fame  as  afortfaid  ;  the  lieutenants  and  de- 
puties, or  three  of  them,  may  inflict  a  penalty  on  fuch 
perfon  not  exceeding  20  1.  and  oy  their  warrant  may  levy 
fuch  fum,  or  the  value  of  fuch  horTe,  arms,  and  furniture, 
and  fuch  penalty  infltcled,  by  diflrefs  and  fale,  rendtrring 
the  over  pi  u<),  all  neceffary  charge  in  levying  thereof  being 
firft  deducted  j  the  fame  to  be  employed  to  the  ufes  in  de- 
fault whereof  the  fame  was  impofed.    /,  g. 

And  if  any  perfon  fliall  refufe  or  ncgleft,  by  a  reafon- 
ablc  time  to  be  appointed,  to  provide  and  furniQi  fuch  foot 
foldier  and  arms  as  (hall  be  charjied  upon  him  ;  the  lieu- 
tenants and  deputies,  or  (htee  of  them,  may  infliiSt  a  pe- 
nalty not  exceeding  5  1.  to  be  employed  to  the  uftrs  in  de- 
fault whereof  it  was  impofed  :  And  the  coniiable,  by 
warrant  for  that  purpofc,  may  levy  fuch  fum  by  di(tre(s 
and  fale,  rendering  the  overplus,  charges  cf  diftraining 
beine  firft  deduQed  ;  and  the  irn.int  fliall  piy  the  fame, 
and  deduct  it  out  of  his  next  rent,  and  in  dtfault  thereof 
his  goods  alfb  fhall  be  liable  to  be  diftrained  arid  fold. 
15  C\  2.  c.  4.  /.  3.  5, 

And  if  any  perfon  charged  as  a  contributor^  being  an  in- 
habitant, (hall  refufe  to  pay  his  proportion  on  demand  ;  or 
if  he  be  not  an  inhabitant,  if  his  tenant  fh^ll  not  pay  the 
fame  upon  demand ;  three  deputy  lieutenants,  by  their 
warrant,  may  levy  the  fame  by  diftrcfs  and  fale,  rendering 
the  overplus,  all  neccflary  charge  in  levying  thereof  being 
firft  deduced;  and  fuch  tenant  may  dedu^  the  fame  out 
of  his  rent.     10  dsf  1 1  fV.  c,  ta.  /  3. 

But  no  perfon"  charged  with  the  rinding  horfe^or  foot,  None  compel- 
or  with  contributing  thereunto,  (hall  be  compellable  to  ' erfon!' ^"** '** 
ferve  in  perfon,  but  may  find  one  to  ferve  for  him,  to  be 
approved  by  the  captain  ;  fubjedl  neverthelefs  to  be  altered 
upon  appeal  to  the  lieutenant,  or  in  his  abfence  to  tvro  de- 
puty lieutenants.     13  (^  14  C.  2.  c,  3.  /.  25. 

ir.  Inlijling. 

Every  man  who  fliall  ferve  in  his  own  perfon,  or  fuch 
perfon  as  fliall  be  accepted  in  his  fiead,  (hall  at  the  next 
mufter  of  his  troop  or  company,  give  in  his  name  and  place 
of  abode,  unto  fuch  perfon  as  the  lieutenant,  or  in'his  ab- 
fcQcei  or  by  his  diredion^  any  two  deputy  lieutenants  Ihall 
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appoint;  to  the  end  chat  the  Tame  may  be  lifted.     13  bf 
14  C  2.  c.  3.  /  25. 

£ut  he  (hall  not  be  capable  of  adingas  a  foldier,  unlefs 
be  firft  take  the  faiJ  oaths  above  mentioned,  to  be  admi- 
nifiered  by  the  lieutenant,  or  in  his  abfence,  or  by  his  di- 
rection, the  deputy  lieutenants,  or  any  two  of  them.     rV« 
/.  19. 

F.  Mujlerivgy  trainipg^  and  leading. 

Fover  to.r»if«         By  the  13  y  14  C.  2.  €.  3.      The  lieutenants  fhall 
ynd  ;€»d.  j^ave  power  to  call  together  the  militia,  and  to  arm  and 

array  them,  and  form  them  into  companies,  troops,  and 
regiments,  and  in  cafe  of  infurredlion,  rebellion,  or  inva- 
fion,  them  to  lead,  condud,  and  employ,  or  caufe  them  to 
be  led,  conducted,  and  employed,  as  well  within  the  fe- 
veral  counties,  cities,  and  places  for  which  they  (ball  be 
con'.miffioned  refpeflively,  as  alfo  into  any  other  counties 
and  places,  for  the  fupprefling  of  all  fuch  infurredions 
and  lebellions,  and  repelling  of  invafions»  ds  may  happen 
to  be,  according  as  they  (hall  receive  diredions  frpm  his 
majedy.  /  2. 

And  by  the  15  C.  2.  ^.4.  The  lieutenants,  and  in  their 
abfence,  or  by  their  direfiions,  the  deputy  lieutenants,  or 
i  two  of  them,  (hall  have  power  to  lead,  train,  and  exercife, 

I  or  by  warrant  under  their  hands  and  feals,  caufe  to  be  led, 

!  trained,  and  exercifed,  the  pcrfons  fo  raifed,  arrayed,  and 

wtaponed.    /•  i. 

But  nothing  herein  (hall  extend  to  the  giving  any  power 
for  marching  any  fubjcds  out  of  the  realm,  otherwifetb^a 
by  the  laws  of  £^7^/^  ought  to  be  done.     13  bT  14  C  2« 

C'  3-  /•  3^' 
Ti-^*  of  rniif-  1  he  (Tdinary  terms  for  training,  exerciGng,  and  mufter** 

%ti\ui,  ii)g^  {hall  be  thefe :  The  general  mufter  and  exercife  of 

regiments,  not  above  once  a  year  \  the  training  and  e^er- 
cifmg  of  fingle  companies,  not  above  four  times  a  year, 
unlefs  fpecial  directions  be  given  by  the  king  or  his  privy 
council;  and  fuch  Tingle  companies  and  troops  (hall 
not  at  any  one  time  be  continued  in  exercife  above  the 
fpace  of  two  days  ;  and  at  a  general  muder  and  exerctf^ 
of  regiments,  no  officer  or  loldier  (hall  be  conftraincd 
to  ftiy  above  four  days  together  from  their  hfibH^tions, 

|V./.  2i. 

Accoutremcntt.        At  every  fuch  mufler  and  exercife,  every  mufqueteer 

(hall  bring  with  him  half  a  pound  of  powder,  and  half 
a  pound  of  bullets ;  and  every  mufqueteer  that  (hall 
fcrve  with  a  matchlock,  A9II  bring  with  him  three  yards 

of 
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of  nntch ;  and  every  horfeman  (hall  bring  with  him  a 
quarter  of  a  pound  of  powder)  and  a  quarter  of  a  pound  of 
bullets ;  all  which  (hall  be  at  the  charge  of  him  who  pro- 
vides the  faid  foldier  and  arms  :  en  pain  of  5  s.  for  every 
omii&on.      13  ^  14  C.  1.  c.  3.  /  21.       15  C.  1.  f.  4. 

And  the  arms  offenfive  and  defenfive,  with  the  furniture 
for  borfe,  (ball  be  as  follows :  the  defenfive  arms,  a  back, 
bread,  and  pot,  piftol  proof ;  the  offenfive  arms,  a  fword 
aod  a  cafe  of  piftols,  the  barrels  not  under  14  inches  in 
length ;  the  furniture  for  the  horfe,  a  great  faddle  or  pad 
with  burs  and  ftraps  to  fix  the  hofllers  unto,  a  bit  and 
bridle,  with  a  perioral  and  crupper :  for  the  foot,  a  muf- 
q*jeteer  (hall  have  a  mufquet,  the  barrel  not  under  three  • 

foot  in  length,  and  the  gauge  of  the  bore  to  be  for  twelve 
bullets  to  the  pound,  a  collar  of  bandileers,  with  a  fword : 
2  pike-man  to  be  armed  with  a  pike  of  a(h,  not  under 
16  foot  in  length  (head  and  foot  included)  with  a  back, 
breaft,  head- piece,  and  fword.     13  &  14  C  2.  r»  3.  /  21, 

The  mufter  mailer  (hall  bean  inhabitant  of  the  county.  MoAeraatcsb 
15  C.  2.  r.  4.  /.  6. 

And  once  a  year  each  foldier  (hall  pay  to  him  fuch  fuoi, 
not  exceeding  i  s.  for  a  horfeman,  and  6d.  for  a  footman, 
as  the  lieutenants,  and  deputies,  or  three  of  them,  (hail 
under  their  hands  and  feals  diredl ;  who  (hall  have  power 
to  levy  the  fame,  by  diftrefs  and  fale  of  the  goods  of  the 
perfons  charged  to  find  fuch  horfeman,  or  foot  foldier,  un- 
leis  the  default  be  by  the  negled  of  fuch  foldier,  who  in 
that  cafe  (hall  be  accountable  for  the  fame.    id. 

If  any  perfon  charged  (hall  refufe  or  negledl  to  fend  in,  ''•■Ji?  •"  "^ 
or  deliver  his  horfc,  arms,  or  other  furniture,  at  the  beat  *" 

of  drum,  found  of  trumpet,  or  other  fummons  s  the  lieu* 
tenants,  and  deputies,  or  three  of  them,  may  infliA  a  pe- 
nalty not  exceeding  5  h  to  be  levied  by  diftrefs  and  fale, 
lendering  the  overplus,  neceflary  charges  for  levying  being 
iirftdedufled.     13  tf  ij^C.  2.  c.  2*  !•  '0- 

Provided,  that  no  officer  or  foldier  of  the  militia,  be-  !«««?»»««"*• 
longing  to  any  city,  borough,  or  town  corporate,  being  a  •o'P^*^**'*** 
county  of  itfelf,  or  to  any  other  corporation  or  port  town, 
«bo  have  ufed  to  be  muflered  only  within  their  own  pre- 

cinds,  (hall  be  compellable  to  appear  out  of  fuch  precinAs 

« ^ny  mufter  or  exercifc  only.   /.  28, 
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yL  trophy  money  for  ammunition^  carriages^  and  other 

necejfariei. 

And  for  furnifliing  ammunition  and  other  necefTaries* 
the  lieutenants  and  deputies,  or  three  of  them,  {hall  have 
power  to  lay  rates  on  the  refpcdllve  counties  and  places, 
not  exceeding  in  the  whole  in  any  one  year  ihe  proportion 
of  a  fourth  part  of  one  month's  aiTefloient  in  each  county, 
after  the  rate  of  70,000!,  a  month,  charged  by  the  a£l  of  the 
12  &  2.  r.  29,  Which  flial]  be  afielTed,  co]le£led,  and 
paid  by  fuch  perfons,  and  according  to  fuch  direflions  as 
iball  be  given  by  the  lieutenants  and  deputies,  or  three  of 
them  I  under  the  like  penalties,  and  by  the  like  ways  and 
means,  as  are  prefcribed  in  the  faid  ad.  13  fsT  14  C  2,  c. 
3.  /.  T. 

Which  faid  ad  of  the  12  C.  2.  c*  29.  direds  the  fum  of 
70,000  h  a  month  to  be  raifed  in  the  like  manner,  as  by 
the  ad  of  the  12  C  2*  c,  2 1,  which  ad  did  diied  the  fame 
to  be  raifed,  according  to  the  proportions,  and  in  fuch 
manner  as  by  an  ordinance  of  both  houfes  made  in  his  mfi- 
jefiy's  abfence  :  Which  ordinance  was  as  followeth  ; 

That  is  to  fay,  there  fli^ill  be  raifed  an  aSeflmcnt  of 
70>ooo  1*  a  month,  in  thefe  proportionsa 


On  the  county  of 

/•    /.  d* 

Bidford      -       933    6  8 

Berks    -      -    1088  17  10 

Bucliin<>ham       1 283     6  8 

Cambridge      -   1102  10  O 

IJle  of  Ely    -   367   10  O 

Chijier  county       77 O     O  O 

City      -       -     85   II  2 

Cornwall     -     1633     6  8 

Cumberland    *    ro8     o  O 

Derby     •       -     933     6  8 

Devon         m      3003  15  6 

Dorfet        -       1311    10  6 

Town  of  Pool     10, 14  O 

Durham      -       153  14  4 

EJfex      -      -     3500     O  O 

Gloucejler     -     1626     6  8 

City     -       -    162   II  2 

Hereford    -      1 1 66  1 3  4 


/. 


Hertford  - 

Huntingdon 

Kent       -     - 

Lancajler 

Letcefter 

Lincoln 

Middlefex    - 

London  - 
Northampton 
Nottingham 

Town  - 
;^6rfolk  . 
Norwich 
Northumberland  179 
Newcajile  -  -  35 
Oxon  -  -  1 127 
Oxford  city  -  107 
Rutland       -       272 


1400 
622 

3655 

933 
1088 

2722 

1788 

4666 

1400 

903 

30 
3624 

186 


o 

4 
II 

6 

'7 

4 

>7 

13 

o 

4 

2 


d. 

o 
6 

2 
8 
8 

to 
10 

4 
•  o 

4 
4 


8  10 
^3    4 


10 
8 
6 
8 

4    6 
Sakp 


*9 
II 

6 
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/.     /.     d. 


Salop     -       - 

1322 

4 

4 

Ktngjlon 

Sieffird      - 

919 

6 

8 

Jinglijca 

Uuhfiild 

-     14 

0 

0 

Brecknock 

Stmerfet     - 

2722 

4 

6 

Cardigan 

£r^«/       - 

171 

2 

2 

Carmarthen     - 

Siuthampion 

2022 

4 

4 

Carnarvon     - 

Sitffili       . 

365s 

II 

2 

Deniigh 

5»rrjp     - 

1565 

5 

6 

Flint      -       . 

Ssutbwari 

184 

14 

6 

GUmergan    - 

Suffix    .      - 

1905 

II 

2 

Merioneth     - 

ff^arwick     - 

1244 

8 

10 

Monmouth 

JVtftminrland 

-    73 

«9 

4 

Alontgomcry 

Wilis    .      - 

1944 

8 

10 

Pemhrjke 

^'crr^^       - 

1182 

4 

4 

Radnor     - 

Q^      - 

-    62 

4 

6 

Haver f9rd  Weft 

York    .      - 

3043 

8 

10 

Berwick    - 

/. 

i. 

</. 

67 

13 

4 

135 

>4 

4 

361 

«3 

4 

213 

10 

0 

35a 

6 

8 

202 

4 

4 

272 

4 

6 

«35 

»4 

6 

458 

*z 

8 

12+ 

8 

10 

466 

»3 

4 

29  s 

II 

0 

406 

0 

Or 

254. 

6 

8 

14 

II 

8 

5 

16 

8 

And  the  commlffioners  ihall  caufe  the  proportions  to.^e 
equally  aflefled  ;  and  appoint  aflieflbrs  in  each  parifh,  who 
ihall  aflefs  the  fame  by  a  pouod  rate,  according  to  all 
eflaces  both  real  and  perfonal,  within  the  limits  of  tbeir 
parifhcs. 

And  in  cafe  the  way  of  afTciling  by  a  pound  rate  fhall 
prove  obftruftivc  to  the  fpcedy  bringing^  in  of  the  aircff- 
ment;  the  commiOioners  may  dire6i  the  aflefTors  to  zikfa 
the  fame,  according  to  the  moft  juft  and  ufual  way  o(  rates 
praftifed  in  fuch  places.  Provided  (hat  the  apportionment 
of  the  afTcflment  (hall  not  be  drawn  into  precedent. 

And  no  privileged  place  (ball  be  exempted  from  the  af- 
felTnieot* 

But  nothing  contained  in  this  ordinance  fhall  charge  any 
mader,  felloWi  or  fcholar  of  any  college  in  either  of  the 
univerfities,  or  of  If^incheJIer^  Eaton,  or  If'e/Jminfter^  or 
in  any  other  free  fchools,  or  any  reader,  officer,  or  mi* 
nifter  of  the  fame,  or  of  any  hofpitals,  or  almshoufes,  in 
refped  of  any  profit  arifing  in  rcfpe£t  of  the  faid  places  ; 
nor  charge  any  houfes  or  lands  belonging  to  Chr'tjfs  hof" 
plia/f  Bartholomew,  Bridexveli^  Thomas^  and  BethUhem :  But 
(beir  tenants  ihall  pay  for  fo  much  as  their  leafts  are  yearly 
Worth,  over  and  above  the  rents  referveJ. 

Perfons-in  London  ihall  be  afHrfTed  in  the  pariibes  where 
they  dwell :  And  perfons  out  of  London^  having  any  office 
in  London,  ihall  be  afTefTed  where  they  dwell. 

And  the  afTeflors  ihall  deliver  one  copy  of  the  affcflment 
unto  the  commiifioners  ;  who  fhall  fign  and'feal  two  du- 
plicates^  a^nd  deliver  one  to  the  fub-colleSorsj  with  war- 
rant 
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rant  to  collet;  and  deliver  the  other  to  the  receiver  ge« 
neral. 

And  if  any  difference  arife  between  landlord  and  tenant 
concerning  the  rates,  the  commiflioners  ihalt  fettle  the 
fame ;  and  perfons  aggrieved  by  being  over-rated,  on  com- 
plaint in  fix  ^ays  after  demand  to  the  commiflioners  who 
allowed  the  aflefTment,  may  by  them  be  relieved. 

And  if  any  controverfy  (hall  arife  which  concerns ^any 
of  the  commiflioners  he  (hall  withdraw. 

On  non- payment,  the  collediors  may  diftrain;  and  in 
the  day-time«  taking  with  them  the  conftable,  may  break 
open  any  houfe,  che(l,  or  box  where  the  goods  are.  And 
if  any  queftion  arife  upon  the  taking  fuch  diftrefSy  the  fame 
ihali  be  determined  by  the  commiffioners. 

And  if  perfons  convey  their  goods,  the  commiffioners 
may  imprifon  them  (not  being  peers)  till  payment^  and 
tenants  may  dedu£t  the  fame  out  of  their  rent. 

And  if  the  proportions  be  not  fully  paid,  nor  can  be  le* 
vied,  the  commiffioners  may  re-afTefs. 

And  if  any  perfon  (hall  wilfully  negle£l  to  perform  his 
duty  in  the  execution  of  this  ordinance,  the  commiffion- 
ers may  fine  him,  not  exceeding  20 1. ;  to  be  levied  by 
diftrefs,  and  paid  to  the  receiver-general* 

And  the  receiver-general  (hall  have  i  d.  in  the  pound ; 
the  fub  colle6lors  1  d.  the  head  colIe£iors  i  d.  and  the 
commiffioners  clerks  i  d. 

But  nothing  herein  (hall  be  drawn  into  example,  to  the 
prejudice  of  the  ancient  rights  belonging  to  the  peers. 

And  the  fame  power  which  the  commiffioners  had  by 
this  ordinance  (which  is  much  in  the  manner  of  the  an- 
cient fubfldies,  and  of  the  prefent  land  tax),  the  lieute- 
nants and  deputy  lieutenants  feem  to  have  by  the  zQ  of  the 

13  &  14  C  2* 

And  the  lieutenants  and  deputies,  or  the  chief  officers 
upon  the  place,  in  the  refpcfiive  counties  and  places,  may 
charge  carts,  waggons,  wains,  and  horfes,  for  the  carrying 
of  powder,  match,  bullet,  and  other  materials,  allowing  6  d. 
a  mile  outward  only,  to  every  fuch  cart,  waggon  and  wain 
with  five  horfes,  or  fix  oxen,  and  fo  proportionably ;  and 
for  every  horfe  employed  out  of  waggon  or  cart  id.;  upon 
the  marching  of  any  regiment,  company,  or  troop,  on  oc- 
caiion  of  invafion,  infurreflion  or  rebellion.  13  (sT  14  C. 
a.  r.  3.  /.  8- 

And  the  lieutenants  (hall  appoint  one  or  more  treafurers, 
or  clerks  for  receiving  and  paying  fuch  monies  when  le- 
vied ;  of  all  which  receipts  and  difburfements  thereof,  they 
Ihall  every  fix  months  give  their  accounts  in  writing  upon 

oathi 
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oAtb,  to  the  lieutenanifs  and  deputies,  or  three  of  them  ; 
which  account  Qiatl  be  forthwith  certified  to  the  privy 
councili  and  a  duplicate  thereof  (hall  be  certified  to  the 
jufticcs  at  the  next  feffions.    id,  /  12. 

Always  provided,  that  the  lieutenants  or  their  deputies 
(hall  not  idlie  warrants  for  railing  any  trophy  money,  till 
the  jufiices  in  feffions  (hall  have  examined,  flated,  and  al- 
lowed the  accounts  of  the  trophy  money  colle£ied  for  any 
preceding  year,  and  certified  fuch  examination  under  th« 
bands  and  feals  of  three  or  more  fuch  juftices.  xo  An^  u 
25.  /  4. 

VII.  Power  to  feiorcb  for  arms. 

The  lieutenants,  or  two  of  their  deputies,  may,  by  war- 
>  >ant  under  their  hands  and  fcals,  employ  fuch  perfons  as 
they  (hall  think  fit  (of  which  a  commiflioned  officer,  and 
the  conftable  or  his  deputy,  or  in  their  abfence  fome  other 
perfon  bearing  office  in  fhe  pari(b  where  the  fearch  (hall  be» 
ihall  be  two)  to  fearch  for  and  feize  all  arms  in  the  cuftody 
of  any  perfon,  whom  the  lieutenants  or  two  of  their  depu- 
ties mall  judge  dangerous  to  the  peace  of  the  kingdom^ 
and  to  fecure  the  fame,  and  thereof  to  give  account  to  th^ 
lieutenants,  and  in  their  abfence,  or  by  their  directions,  to 
the  deputies,  or  two  of  them  :  Provided,  that  no  fearch  be 
made  in   any  houfe  between  fun-fetting  and  fuQ*rifing, 
other  than  in  cities  or  their  fuburbs,  and  towns  corporate, 
market  towns,  and  houfes  within  the  bills  of  mortality, 
where  (hey  may  fearch  in  the  night  time,  if  the  warrant 
fo  dire£l ;  and  in  cafe  of  refiftance,  may  enter  by  force : 
And  no  dwelling-houfe  of  a  peer  (ball  be  fearched,  but  by 
immediate  warrant  from  the  king,  or  in  the  prcfence  of  the 
lieutenant  or  a  deputy  lieutenant :  And  in  all  places  and 
boufes  whatfoever  where  fearch  is  to  be  made,  it  (hall  be 
lawful,  in  cafe  of  refiftance,  to  enter  by  force.     And  the 
arms  fo  feized  may  be  reflored  to  the  owners  agatn,  if  the 
lieutenants,  or  in  their  abfence  as  aforefaid,  their  deputies, 
or  two  of  them,  (hall  fo  think  (it.     13  &  14  C.  a.  r.  %i 

VIIL  Punijhment  for  defertion  or  difobedience. 

If  any  of  the  faid  militia  (hall  not  appear  and  fcrve,  cora- 

pleatly  furni(hed  with  horfe  and  arms  and  other  furniture, 

ai  the  beat  of  drum»  found  of  trumpet,  or  other  fummons  j 

the  lieutenants,  and  in  their  abfence,  or  by  their  dirediions, 

th^  deputies,  or  two  of  them,  if  the  default  be  in  fuch 

perfon. 
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;i  perTorr,  may  imprifon  him  for  five  days  ;  or  may  innt£l  fl 

I  penalty,  if  he  is  a  horfeman,  not  exceeding  20  s.  and  if  a 

footman,  not  exceeding  los.  to  be  paid,  down  without 
*  delay,     13  fcf  14  C.  2.  c.  3.  /  10. 

And  the  lieutenants,  or  deputies,  or  chief  officers  upoa 
^  the  place,  may  imprifon  mufineers,  and  fuch  foldiers  as  do 

not  their  duty  at  thedaysof  mufter  and  training;  and  may 
J  inflift  for  punifhment  for  every  fuch  offence,  any  pecuniary 

J  mul<£t  not  exceeding  5s.  or  imprifonmenc  not  exceedrng 

ttventy  days.    /.  8.  - 

And  fuch  perfon  duly  lifted,  (hall  not  be  exchanged,  or 
defcrc,  or  be  difcharged,  but  by  the  leave  of  the  lieutenanf, 
or  two  deputies,  or  his  captain,  upon  reafonable  caufe,  iirft 
obtained  in  writing  under  hand  and  feal ;  on  pain  of  20  J. 
to  be  levied  as  other  penalties;  and  for  non-payment  or 
want  of  difirefs,  to  be  committed  to  the  common  gaol  of 
the  county,  not  exceeding  three  months,     id.  f,  25* 


1 


IX.  Punijhmenf  for  imiezilling  horfs  or  furniture . 

If  any  perfon  (hall  detain  or  imbezil  his  horfe,  arms,  or 
furniture  \  the  lieutenants,  and  in  ^their  abfence,  or  by 
their  directions,  the  deputies,  or  two  of  them,  if  the  de- 
fault be  in  fuch  perfon,  may  imprifon  him  till  he  have 
made  fatisfa£tion*     13  ^  14  C.  2.  c.  3.  /.  lo, 

X.  Officers  pay. 

For  fatisfa£lion  of  the  officers  of  their  pay,  during  fuch 
time  (not  exceeding  one  month)  as  they  ihali  be  with  their 
foldiers  in  adual  fervice,  provifion  (hall  be  made  by  the 
king  out  of  the  treafury.     13  ^  14  C  2.  f.  3.  /  7. 

And  the  lieutenants  and  deputies,  or  three  of  them,  (ball 
have  power  to  difpofe  of  fo  much  of  the  fafd  fourth  part  of 
the  70,000].  a  month,  to  the  inferior  officers,  for  their 
pains  and  encouragement,  as  to  them  (hall  feem  expedient* 
15  C.  2.  c*  4.  f.  12, 

XL  Soldiers  pay, 

E^ery  perfon  charged  (h^ll  (on  pain  of  59.)  pay  on  de* 
mand  2  s.  6  d.  a  day  to  each  trooper,  and  (hall  (on  pain  of 
Is.)  pay  on  demand  i  s.  a  day  to  each  foot  foldier,  for  fo 
many  days  as  they  (hall  be  abfent  from  their  dwellings  or 
callings,  by  occafion  of  mufter  or  exercife,  unlefs  fome 
certain  agreement  be  made  to  the  contrary  before  good 
witnefs  I  and  the  faid  penalty  is  to  be  paid  to  fuch  foldier^ 

to 
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to  whom  bis  pay  was  denied  ;  the  refpecElive  penalties  to  be 
demanded  in  fix  weeks  after  default,  or  at  or  before  the 
next  mufier  or  exercife,  and  not  afterwards*      15  C  2. 

('  4*  /•  2. 

And  in  cafe  of  invadons,  infurreflians,  or  rebellions^ 
whereby  occaGon  fiial)  be  to  draw  out  fuch  foldiers  int§ 
aclual  fcrvice;  the  perfons  fo  charged  fli all  provide  each 
their  foldier  with  pay  in  hand  not  exceeding  one  month's 
pay}  as  ihall  be  direded  by  the  lieutenants,  and  in  their 
ab/eflcei  or  by  their  diredions,  by  the  deputies  or  any  two 
of  thein.     13  iff  14  C  2.  u  3.  /  7. 

For  the  repayment  whereof,  proviHon  fhall  be  made  by 
tne  kin  g  out  of  the  treafury.     id. 

And  in  cafe  a  month's  pay  (hall  be  provided  and  ad- 
vanced as  aforefaid,  no  perfon  who  (halj  have  advanced  his 
proportion  thereof,  fhall  be  charged  with  any  other  like 
month's  payment,  until  he  (ball  have  been  reimburfed  the 
faid  month's  pay;  and  fo  from  time  to  time,  the  month's 
pay  by  bim  lad  before  provided  and  advanced,     idm 

XIL  Penalties  bow  recoverahkm 

The  forfeitures,  penalties,  and  payments  by  the  15  C  2* 
^.  4.  not  otherwife^ herein  diredled,  may  be  recovered  by 
warrant  under  the  hands  and  feals  of  the  lieutenants  and 
fieputies,  or  three  of  them,  by  diflrefs  and  fale;  and  if  fuf- 
ficient  diftrefs  cannot  •be  found,  then  the  party  to  be  im- 
prifoned  till  fatisfa£lion  (hall  be  made.  15  C  2.  c.  4. 
/id. 

And  all  high  and  petty  confiables,  and  other  officers  and 
minifters,  ihall  be  aiding  and  afTifting  to  the  lieutenants 
and  their  deputies,  or  any  of  them.  13  fsT  14  C  2.  c.  3. 
/.  15. 
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BY  26  G.  3,  c.  107.     All  former  ads  relating  to  the  ^",I^["^*^* 
militia  are  from  24th  Stpu  1786,  repealed  (except  '^^^'^* 
fuch  a£)s  as  relate  to  the  city  of  London^  the  Tower  Ham* 
iftSf  and  the  Cinqui  Ports).     And  the  militia  raifed  by  fuch 
former  afis  (hail  be  fubjed  to  this  ad.  /.  135.         -  \ 

The  fubftance  whereof  it  is  endeavoured  to  comprife 
under  the  following  heads : 


Z  Appoint'* 


1 


1 

I 
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/•  Appointment  of  the  lieutenants^  deputy  Ueute-^ 
nantSy  officers^  and  others^  for  execution  of  the 
fervicey  And  forming  the  militia  into  regiments 
^  and  companies. 

IL  Number  of  men  to  he  raifed  in  the  fever  al  coun^^ 

ties. 
111.  Iffuing  precepts  to  return  lijls. 
ly.  Return  and  fettling  of  the  lifts. 
V.  Proportioning  the  numbers  in  the  fever  al  buU'-^ 

dredsy  &?r.  or  altering  the  [uhdivifions. 
VL  Proportioning  in  the  fever  al  parifhesy  ti  things^ 

or  places. 
VIL  Balloting. 

VIIL  Swearing  and  inroUing\  andthereiny  of  fub* 
Jiitutes. 
IX.  Inlifling  and  beating  up  for  volunteers. 
X.  draining  and  exercife. 
XI.  Cloathing  and  pay. 
XII.  Drawn  out  into  actual  fervice. 
XIIL  Privileges  and  exemptions  of  militia  men. 
XIV.  Punifhment  for  difobedience  or  defer t ion. 
XV.  Proceedings  where  the  militia  fball  not  be  raifed 

annually. 
XVI.  General  power  of  enforcing  the  execution  hereof. 
XV I L  Exception  with  refpeSl  to  particular  places. 

1.  Appointment  of  the  lieutenants,  deputy  lieutenants, 
officer Sy  and  othersy  for  execution  of  the  fervicCy  and 
forming  the  militia  into  regiments  and  companies. 

Appointment  of  The  king  (hall  appoint  lieutenants  for  the  Teveral  coua- 
the lieutentnti,  |j^g^  ridingf,  and  places;  and  fuch  lieutenant  (hall  have 
ntntr  ind  win-  thc  chief  Command  of  the  militia  within  the  county,  riding, 
niffion  officeit.    or  place  to  which  he  is  appointed  ;  and  (hall  call  together, 

arm,  and  array  them,  once  in  every  year,  in  fuch  manner 
as  is  herein-after  directed.  And  fuch  lieutenants  (halt 
from  time  to  time*  appoint  twenty  or  raore  fuch  perfons 
as  they  (hall  think  fir,  if  fo  many  can  be  found,  if  not,  as 
many  as  can  be  found,  being  qualified  as  herein-after  is 
directed,  and  living  within  their  refpedtive  counties,  ri- 
dings, and  places,  to  be  their  deputy  lieutenants  (the  names 
of  fuch  perfons  having  beenfirft  prefented  to,  and  approved 
by  his  majefly}:  And  (hall  alfo  appoint  a  proper  fiuoiber 
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cf  (Joffehy  lieutenant  colonels j  maj'irSy  and  other  cfliccrs, 
qualified  as  herein  after  di reel td  ;  and  fhall  ccitify  to  his 
majcfty  the  names  and  ranks  of  all  fuch  officers  fo  ap- 
pointed, and  in  cafe  his  maicfty  (hall,  within  14  day?  aftet 
fuch  ccrrlfic2tc  (hall  have  b\ren  la'd  before  him,  fitznifv  his 
difapproba<ion  of  any  of  fuch  perfnns,  the  licurcnint  (hall 
not  grant  to  him  a  commiiTion,  but  (hall  grant  commif- 
fionj  to  fuch  perfons  fo  appointed,  who  (hall  not  be  dif- 
approvcd  by  his  rrajefty.     26  G.  3.  c,  IC7.  f,  I.  4. 

And  the  officers  fo  appointed  for  the  militia  fnall  rank  R*nItofoSccri. 
with  the  officers  of  fuch  oi  his  majedy's  forces  a<»  are  liable 
to  fcfvc  out  of  Great  Britain^  as  youngeft  of  their  rank. 

And  when  the  lieutenant  fhall  be  out  of  the  kingdom  Lieutenant ixrin; 
cf  Great  Britain^  Q.r  there  (hall  be  no  lieutenant,  the  king  ab(ent,  or  liea- 
may  authorize  any  three  deputy  lieutenants  to  grant  com-  tenancy  viCAut 
mlilions  to  officers,  on  any  vacancy  that  (hall  then  happen; 
and  to  do  all  other  things  which  might  have  been  done 
by  the  (M  lieutenant,  and  which  fhall  be  as  Valid  in  law  as 
if  done  by  the  lieutenant  hii.fclf.    /  2, 

Provided  that  no  deputation  or  cnmm  (Hon  (halt  be  va- 
cated by  the  revo<ai  ion,  expiration,  or  difcontinuance,  of 
the  lieutenant's  commiffion.    f,  3* 

And  every  perfon  fo  to  be  appointed  a  deputy  lieutenant^  CeottA^tW^* 
(hall  be  feifed  or  pofTefTed,  cither  in  law  or  equity,  for  his  eationtofthc^f- 
own  ufe  and  beneht,  in  pofTeifion,  of  a  freehold,  copyhold,    ^"** 
orcuftomary  cftate  for  life,  or  for  the  life  of  his  wife,  (htf 
leaving  a  freehold,  copyhold,  or  cuftomary  cftate  for  her 
life,  or  for  fome  greater  eftate,  or  of  an  cftate  for  fome 
long  term  of  years  determinable  on  one  or  more  lives,  iti 
manors,  meiTuages,  lands,  tenements,  or  hereditaments,  ia 
England^    tVala.^    OX  Berwick  upon  Tweedy  of  the  yearly 
value  of  200  1.  or  (hall   be  heir  apparent  of  fome  per  fori 
who  (hall  be  in  like  manner  fcifcd  or  poflcfTed  of  a  like 
eftate  of  the  yearly  value  of  400  I.     Cchnel  (hill  be  feifed 
or  pofl'efled  of  a  like  eftate  of  the  yearly  value  of  1000 1,  of 
(hall  be  heir  apparent  to  fome  perfon  who  (hall   be  fcifeJ 
or  pofiefTed  of  a  like  eftate  of  the  yearly  value  of  2C00  L 
Lieutfnant  colanel  fhall  be  feifed  or  pofTefTcd  of  a  like  e flats 
of  600 1.  or  fhall  be  heir  apparent  of  fome  perfon  who 
(hall  be  fcifcd  or  po(rcfled  of  a  like  eflate  of  the  yearly  value 
of  ilool.     Major  or  captain  (hall  be  feifed  or  pofleifcd  of 
a  like  eftate  cf  the  yearly  value  of  200  1.  or  Ciall  be  heir 
apparent  of  fome  perfon  who  fliall  be  feifed  or  pofTefTed  of 
a  like  eftate  of  the  yearly  value  of  400 1.  ;  or  (hall  be  a 
younger  fon  of  fome  perfon  who  (hall  be,  or  at  the  time  of 
bis  death  was,  feifed  or  poftefTed  of  »  like  eftate  of  the 
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jcarly  value  of  600 1.     LUuunant  (ball  be  in  like  manner 
,'  feifed  or  poflefled  of  a  like  eftate  of  the  yearly  value  of  501. 

or  perfonal  eftate  alone  of  the  value  of  1000 1,  cr  real  and 
•  perfonal  cftate  together  of  the  value  of  2000 1,  i  or  fon  of 
a  per  fon  who  (hall  be  or  at  the  (inie  of  his  death  was  feifed 
or  poflelTed  of  a  like  eAate  of  the  yearly  value  of  100  1.  or 
perfonal  eAate  alone  of  the  value  of  2000 1,  or  real  and 
perfonal  together  of  the  value  of  30C0K  Enjign  (hall  be 
feifed  or  poflefled  of  a  like  efiate  of  the  yearly  value  of  20  L 
or  perfonal  eftate  alone  of  the  value  of  500!.  or  real  and 
perfonaHogetber  of  the  value  of  1000 1.  •  or  (hall  be  fon  of 
feme  perfon  who  (hall  be  or  at  the  time  of  bis  death  was 
feifed  or  po(refled  of  a  like  e(!a(e  of  the  yearly  value  of  50?. 
or  perfonal  eftate  alone  of  the  value  of  1000  )•  or  real 
and  perfonal  together  of  the  value  of  1500  1.  One  moiety 
of  which  faid  eftates,  required  as  qualifications  for  each 
deputy  lieutenant,  colonti,  lieutenant  colonel,  major,  and 
captain  refpedively,  (hall  be  fituate  or  arifing  wiihin  fuch 
fei'pevSlive  County  or  riding  in  which  he  (hall  be  appointed 
to  ferve.    /  5. 

Provided,  that  the  immediate  reverfion  or  remainder  of 
and  in  manors,  mefTuages,  lan<^a,  tenements,  or  heredita> 
ments,  which  are  leafed  for  one,  two»  or  three  lives,  or 
for  any  term  of  years  determinable  on  the  death  of  one, 
two,  or  three  lives,  on  referved  rents,  and  which  are  to 
the  le(rees  of  the  clear  yearly  value  of  300  1.  (hall  be  deem- 
ed equal  to  an  eftate  herein-bcfore  delcribed,  of  the  yearly 
value  of  100  K  and  fo  in  proportion,    f.  9. 

Alfo  a  perfon  pofTeiled,  either  in  law  or  equity,  for  his 
own  ufe  and  benefit,  in  poflS^ffionof  an  e(late,  for  a  certain 
term  originally  granted  for  %o  years  or  more,  of  an  annual 
yalue  (over  and  above  all  rents  and  charges  payable  out  of 
or  in  refpe<^  of  the  fame)  equal  to  the  annual  value  of  fuch 
an  eflateasis  required  for  the  qualification  of  a  deputy  lieu- 
tenant and  com miffioned  officer  refpeflivdvi  and  fituate  as 
aforefaid,  (hall  be  deemed  fufficiently  qualified.  /•  io« 
^•Hfi«at7on  in  In  the  feveral  counties  of  Cumberlandj  Hunttngdcn^  Mon^ 
thcfmaUcf  c9on-  n^Qutb^  IVeftmweland  and  Rutland^  and  in  every  county  and 

place  in  WaUiy  the  crates  requifue  for  the  qualificatioa 
of  the  deputy  lieutenants  and  officers  (hall  be  as  follows  : 
A  (Uputy  tieuUnnnt  (hall  be  feifed  or  poITcfTed  of  a  like  eftate 
as  aforefaid  of  the  yearly  value  of  150I.  or  (hall  be  heir 
apparent  of  a  perfon  having  a  like  eftate  of  300 1.  Colonel 
600 1. ;  or  heir  apparent  f>f  a  perfon  having  a  like  eftate 
of  1 200  !•  LUuUnant  coloml  or  major  commandant  400  K  ; 
or  heir  apparent  of  a  perfon  having  a  like  eftate  of  800  U 
Major  Qi  captain  f  50  L  ;  or  fon  of  a  perfon  having  or  who 

had 
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M  at  the  time  df  his  death  a  like  eftate  of  3C0  L  £//«« 
trwnt  30  1  or  perfonal  cftate  alone  of  600  !•  or  real  and 
p=  riorinl  totjethcr  of  the  value  of  1200 1. ;  or  fon  of  a  pcr- 
Ln  having  or  who  had  at  the  time  of  his  death  a  like  eftate 
of  the  yearly  value  of  60  1-  or  perfoual  eftatc  of  the  value 
of  1  ?.o^^  1.  or  real  and  pcrfonal  together  of  2400].  Enfign 
2C  '. ;  or  uerfonal  eftatc  ilonr  of  300I.  or  real  and  perfunal 
tOi^fth-r  oi  Cool  or  fon  r f  a  perfon  having  or  who  had 
at  the  time  of  his  death  a  like  « Rate  of  the  yearly  value  of 
30I.  <T  (ctfonal  eftatc  of  the  value  of  600I.  or  real  and 
pcrfonal  to-^^her  of  i20cl.  One  half  of  all  which  eftatcs, 
excepc  thoSc  for  the  qualifications  of  lieutenants  and  cn« 
figns,  (ball  be  fituate  or  arifing  in  their  refpcdive  coun* 
tics.   /.  6. 

Jn  the  ifle  of  Ely^  a  deputy  lieutenant  (hall  be  feifcd  or  '"the ilk ^f 
poflciTed  of  a  like  cflatc  of  the  ye-afly  value  of  150  1.  or  ^^"^^ 
ihall  be  heir  apparent  to  a  perfon  having  a  like  cltate  of 
3C0I.     Captain  lOoK  or  heir  apparent  of  a  perfon  having 
-  line  cftaie  of  200 1.  or  younger  fon  of  a  perfon  who 
fba.l  be,  or  at  the  time  of  his  death  was,  feifcd  or  pofic/T- 
ed  of  a  like  etfaje  of  the  yearly  value  of  300  1.     LUut$nant 
30 1,  or  prrfonal  cftate  of  600  1.  or  fon  of  fome  perfon 
who  (hall  be,   or  at  the  time  of  his  death  was,   feifcd  or 
poflcfTed  of  a  like  edaieof  60I.  or  pcrfonal  eftateof  1200K 
Enfign  20 1,  pcrfonal  cllatc  of  300  i,  or  fon  of  fome  per- 
fon who  (hall  be,  or  at  the  time  of  his  death  was,  feifcd  or 
polTcired  of  a  like  eftate  of  the  yearly  value  of  30  L  or 
perfonal  clUte  of  600 1.     One  half  of  all  which  eftates, 
except  ihofe  for  the  qualification  of  lieutenants  and  en- 
^Uns,  (hall  be  fituate  or  arifing  within  the  f<iid  ifle,  or  fonic 
0  her  part  of  the  county  of  Cambridge,    f.  7, 

In  all  cities  or  cowi^s  which  are  counties  within  them-  incjjjeiof  towns 
feives,  and  have  heretofore  ufed  to  raife  and  train  a  feparate  being  coantiea 
wiilitia  within    their  refpective  liberties,  and    which    arc   ^"'iihin  them- 
uniied  with  and  made  part  of  any  county  for  the  purpofes       *** 
of  raifing  the  militia  only ;  the  lieutenant  of  every  fuch 
city  or  town,  or  where  there  is  no  lieutenant  appointed^ 
the  chief  magtArate  of  fuch  city  or  town,  (hall  appoint  the 
deputy  lieutenants,  and  (hall  alfo  appoint  officers  of  the 
niiitia,  whofe  number  and  rank  (hall  be  proportionable  to 
the  number  of  militia  men  which  fuch  city  or  town  (hall 
fdife,  as  their  quota  towards  the  militia  of  the  county  to 
which  fuch  city  or  town  is  united  for  the  purpofes  afore- 
&(i;  and  all  powers  and  provifions  made  with  refpeit  tg 
counties  at  large,  (hall  take  place  in  the  faid  cities  or  towns. 
And  the  qualification  for  a  deputy  iieutenont  (hall  be  1 50 1. 
>  year  as  aforefaid ;  or  a  perfonai  eftaie  alone,  or  real  and 
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perfonal  eilate  together,  to  the  amount  or  value  of  3000  h 
Field  officer  300 1. ;  or  perfonal  eftate  alone,  or  real  and 
perfonal  together,  to  the  value  of  5000].     Captain  150 1. 
a  year ;  or  perfonal  eft  ate  alone,  or  real  and  pei'fonal  to- 
gether, to  the  value  of  2500 1.     Lieutenant  jp^*  a  year, 
or  perfonal  eftate  of  750 1.     Enfign  20 1,  a  year,  or  perfonal 
eftate  of  400 1.     One  half  of  all  which  real  eflates  (except 
thofe  for  the   qualification   of  lieutenants   and   enfigns) 
(hall  be  within  fuch  city  or  town,  or  within  the  county  to 
which  fuch  city  or  town  is  united  for  the  purpofes  afore- 
faid.    /8. 
No  coramiilioa         But  no  perfon  fliall  be  appointed  a'  deputy  lieutenant^  nor 
above  a  lieoce-    to  a  higher  ranlc  than  that  oi  Ittutenant^  until  he  (hall  have 
rrom!uhrq"ar  delivered  in  to  the  clerk  of  the  peace  or  his  deputy,  a  fpe- 
lificailoo  ia  dtJt-  cifick  defcription  in  writing,  figned  by  himfelf,  of  bis  qua- 
▼cfcd*  llfication;  fiating  the  parifli  in  which  the  eftate  which 

forms  fach  qualification  is  fituate :  and  fuch  cleric  of  the 
peace  (hall  tranfmit  to  the  lieutenant  a  copy  of  fuch  de- 
fcription; and  no  commiflion  hereaf(er  granted  for  a  higher 
rank  than  that  of  lieutenant  (hall  be  valid,  uhlefs  it  be  de- 
clared in  the  commiflion,  that  fuch  ofHcer  hath  delivered  in 
his  qualification  as  above  dire£led.    /•  1 1, 
Formffcofnmjf-       And  every  deputy  lieutenant  and  officer  then  holding  a 
fioni  to  be  void,  commiffion  as  coloneL  lieutenant  cohneL  .major ^  or  captain* 
tioni  have  been    who  had  not  tranlmitted  a  fpecinck  defcription  as  before 
orflkaii  be  deli,    dircdled,   is  required  before  the  ift  day  of  ^Jan.  1787,  to 
vered  before  ift    ^rgnfj^it  fuch  defcription  to  the  clerk  of  the  peace.  In  man-' 

Jan.  1787.  '  ^  .   .  ,  ^1     r      1        1       •         r      I  *^      r        I         .    » 

ner  as  aforefatJ,  and  fuch  clerk  of  the  peace  forthwith  to 
tranfmit  a  copy  thereof  to  the  lieutenant  (or  to  the  deputy 
lieutenants  authorifed  as  aforefa'rd  to  execute  the  office  of 
lieutenant)  ;  and  in  cafe  any  fuch  officer  (hould  not  tranf- 
mit fuch  defcription  within  the  time  before  limited,  his 
deputation  or  commiffion  iswdeclared  void,  and  himfelf 
incapable  of  being  a  deputy  lieutenant,  or  of  ferving  as  an 
officer  in  the  militia  again  in  the  fame  or  any  higher  rank« 

/  12- 

Further  time  But  by  the  31  G.  3.  c.  8,  /  7.     Further  time  is  given 

ftven.  to  fuCh  deputy  lieutenants  and  officers  who  bad  negie£)ed  to 

tranfmit  fuch  defcription  of  their  qualification  as  aforefaid, 

provided  they  delivered  the  fame  on  or  before  tdSept,  1791^ 

and  they  are  indemnified  from  all  penalties,  forfeitures,  in* 

capacities,  and    difabilitics,   incurred  by  reafon  of  fuch 

omiffion  or  negled). 

Kepealinf;  the  Provided  neverthelefs,  that  any  commiffion  of  lieute- 

former  aOff,  not    ^ancy,  or  Other  commiffion  already  granted  by  virtue  of 

inimona  where     ^^y  former  a^s,  (hall  not  be  annulled  by  the  repeal  of 

the  oarties  are     (bofe  a£ls,  but  the  pcffons  to  wbom  fuch  commiffions  have 
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been  granted,  may  aA  in  like  manner  as  if  this  zSt  had 
not  been  made  i  but  no  pcrfon  (hall  tlA  as  deputy  lieu- 
tenant, colonel,  lieutenant  colonel,  major,  or  captain,  by 
virtue  of  any  commillion  already  granted,  unlefs  he  is 
qualified  as  aforefaid,  and  unlefs  he  has  delivered,  or  (hall 
deliver  fuch  defcription  thereof  as  aforefaid.  26  G,  3. 
r.  107.  /  136. 

And  the  clerk  of  the  peace  (hall  enter  fuch  qualification  QeaHficationi  t« 
fo  tranfmittfd  to  him  upon  a  roll  to  be  kept  for  that  pur-  ^j^'"'**  *" '^*' 
poff,  and  (ball  caufe  to  be  inferred  in    the  Gazetu  the 
dates  of  the  commiilions,  and  names  and  rank  of  the  of* 
ficers,  together  with  the  names  of  the  officers  in  whofe 
room  they  are  appointed,  in  like  manner  as  commiflions 
in  the  army  are  publi(hed  from  the  VVar-ofEce ;  and  the 
expence  of  fuch  infcrtion  (hall  be  paid  by  the  trea Purer  of 
the  county  ;  and  fuch  clerk  of  the  peace  (hall  in  January^ 
yearly,  tranfmit  to  one  of  the  fecretaries  of  (late  a  com- 
plete account  of  the  qualifications  fo  left  with  him,  to  be 
laid  before  parliament:  And  every  deputy  lieutenant  and  Totaksthc 
commiifioned  o(ficer  not  having  already  taken  and  fub-  oathi, 
fcribed  the  oaths,  and  made  and  fubfcribed  the  declaration 
as  required   by  this  ad)  s   (hall  at  fome  general  quarter 
feffions,  or  in  one  of  the  courts  at  JVeflmlnflir^  within  fix 
months  after  he  (hall  have  accepted  his  commilTion,  take 
the  oaths,  and  make  and  fubfcribe  the  declaration,  as  o:her 
perfons  qualifying  for  offices.    /  13* 

And  every  dtputy  Iteuttnani^  colondy  Ueuttnant  colonel y  or  penalty  on  oQ- 
major^  ading,  not  being  qualified  as  aforefaid,  or  without  ins  "ot  being 
having  delivered  in  fuch  fpecifick  defcription  of  his  quali-  ^"**  ^ 
fication  as  is  herein-before  required,   (hall  forfeit  200 1, 
and  every  captain  looK  half  to  him  that  (hall  fue,  and 
half  to  the  ufes  bereip-after  directed.     And  the  proof  of 
the  qualification  (ball  lie  dn  him  againft  whom  the  adion 
is  brought.    /  14. 

Provided,  that  nothing  herein  (hall  extend  to  reftrain  or  Exception  as  to 
picvcnt  any  peer  of  this  realm,,  or  his  heir  apparent^  from  pee»»» 
being  appointed,  or  ading  as  a  deputy  lieutenant  or  com- 
miflion  officer  within  thr:  county  or  place  wherein  he  (hall 
have  fome  place  of  refidence  ;  or  to  oblige  any  peer  or  heir 
apparent  of  fuch  peer  (duly  appointed)  to  leave  his  quali- 
fication with  the  clerk  of  the  peace,     id. 

Provided  alfo,  that  the  acceptance  of  a  commiffion  in  CommlAion  not 
the  militias  (hall  not  vacate  the  feat  of  any  member  re-  ;•  v'c«»« » fc*t 
turned  to  ferve  \n  parliament,    y.  120.  ^ 

His  majefty's  lieutenant,    together  with  three  deputy  How  long  the 
lieutenants,  and  on  the  death  or  removal  or  in  the  abfence  ^^^^^  ^•''  ^®"* 

K  3  of 


150  ®ttttta  (New). 

of  hii  mijeAy^s  lieutenant,  any  five  deputy  lieutenants, 
may,  at  the  end  of  every  five  years,  at  rheir  annu.il  tneei- 
iiigs,  in  cafe  the  militia  of  fach  county  or  plac:?  O^ali  not 
be  (hen  embodied,  difcharge  fome  one  field  officer  of 
each  regiment  or  battalion^  and  fuch  a  number  iA  oilicers 
of  each  inferior  rank,  as  (hill  be  equal  t'l  the  numb  r  of 
perfons  who  (hdli  have  given  notice  in  wriing  to  hi«  ma- 
jctty's  lieutenant,  one  month  at  leaft  b-fore  luch  meeting, 
tha^  they  are  willing  to  ferve  as  fi.Ki  oHiccrs,  captains, 
lieutenants,  or  tnfigns,  as  the  cafe  may  requite:  Provided 
that  the  number  of  vacancies  to  be  made  Ihall  not  cxcted 
one  third  of  fuch  officers  who  (hall  have  fervcd  for  five 
yeats  in  each  rank  refpe^ively  :  Provided  alfo,  tbat  no- 
thing herein  (hall  prevent  any  officer  ferving  or  who  has 
fcrved  in  an  inferior  rank,  from  ofFcrin*  himfelf  to  ferve  in 
a  higher  rank,  if  be  be  qualified  to  ftrve  in  fuch  higher 
rank.  /  15. 
tieotcoiat  may  It  (hall  ht  lawful  for  his  majefty*a  lirutenant  to  ad  as 
Ml  IS  colonel,     colonel  or  commanding  officer  of  any  regiment,  bsttalion, 

or  independent  company,  during^  fuch  time  as  thete  fhall 
not  he  any  colonel  or  commanding  officer  appoinied ;  but 
no  lieutenant  (ball  z&  at  any  one  time  as  colonel  or  com- 
manding officer  to  more  than  one  body  of  militia,  whether 
regiment,  battalion,  or  independent  company.  And  where 
fgch  lieutenant  (hall  take  the  command  of  any  body  of 
rrilitia  not  being  by  this  ad  deemed  a  rcg.ment,  he  Oiali 
I  be  entitled  to  the  rank  of  colonel,  except  when  the  faid 

'  company  (hall  be  formed  into  battalion  as  herein-after 

direded  ;  but  (hall  receive  no  greater  pay  than  the  proper 
commanding  officer  of  fuch  body  would  be  entitled  to. 

J'  55- 
In  the •bfcoce  Of       y^^d   when  jpy  colonel  or  commanding  officer  of  any 

the  fe!i!or\fficer  teglment,  battalion,  or  independent  company,  (hall  be  ab- 
to  have  the  com-  fent  from  Grtat  Bntain^  all  the  powers  by  this  a<U  given 
»«<mI»  to  fuch  colonel  or  commanding  officer  (hall  be  veflcd  in, 

and  may  lawfully  be  exercifed  by  the  next  officer  m  com- 
mand who  (hall  be  refiding  within  Grtat  B*itain^  until 
fuch  colonel  or  commanding  officer  (hall  be  returned,  and 
ihall  have  notified  his  arrival  to  the  clerk  of  the  peace  of 
the  county  or  place  to  which  fuch  militia  belongs  :  ard 
fuch  clerk  of  the  peace  (hall  forthwith,  upon  receipt  of  fuch 
notification,  tranfmit  an  account  thereof  to  the  officer  who 
4  (ball  have  been  next  in  command  as  aforefaid  ;  and  all 

a£ls  done  by  fuch  officer  next  in  command,  (hall  be  as 
valid  in  law,  as  if  they  had  been  done  by  the  colonel  or 
commanding  officer  bimfclft    f*  56. 
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And  when  a  battalion  is  commanded  by  a  lieutenant  L'eutenmtcoio. 
colonel  who  (hall  have  been  commandant  of  the  fame  for  "**  ^^,5  T**" 
five  years,  the  lieutenant,  with  the  confcnt  of  his  majefty,  ,pI^VmL"<»Jo-* 
may  give  fucb  lieutenant  colonel  commandant,  a  commif-  aei. 
iion  of  colonel.    /  S7« 

And  when  the  number  of  men  in  anv  county,  riding,  or  Forming  legi. 
place  is  fufficienr,  the  militia  thereof  Ihall  be  formed  into  a  n •„""  J^j tj'-^** 
refimtnt^  to  confift  of  not  more  than  twelve,  nor  Icfs  tham  pointing  oOlcert 
eight  companies  ;  of  8o  private  men  to  a  company  at  the  wthcfaio*. 
moft,  and  6o  at  the  leaft  ;  and  the  field  officers  ihall  be  one 
(olenelj  one  litutenant  colonel^  and  one  major:  And  if  under 
eight  and  notlefs  than  five  companies,  (uch  militia  (hall  be 
formed  into  a  battalion,   and  the  fie^d  officers  of   fuch 
battalion  fhall  be,  one  UiuUnant  cokneiy  and  one  ma^ar 
only  :  And  if  under  five  and  not  lefs  than  thrtre  companies, 
into  a  batta/iorfy  with  one  t'uutenant  colonel^  or  major^  and 
no  other  field  officer.     And  in  each  regiment  or.  battalion 
(here  (hall  be  one  captain^  one  lUutenant^  and  one  injign  to 
each  company:  but  every  battalion  of  five  companies  or 
Qpwards,  m<iy  have  one  company  of  grenadiers  or  }i;:ht  in* 
fantry,  to  which  two  UiuUnants  (hall  be  appointed,  inftead 
of  one  lieutenant  and  one  enfign :  And  every  regiment  of 
eight  companies  or  upwards,  may  have  one  company  of 
grenadiers  and  one  of  light  infantry,  to  each  of  which  two 
lituunanis  (hall  be  appointed  in  like  manner.    /.  53. 

And  where  the  nuo^ber  is  fufficient  to  form  fix  companies, 
but  not  fufficient  to  form  a  regiment,  the  lieutenant  may  ap- 
point three  perfons  qualified  as  afoiefaid,  to  ferve  with  the 
rank  of  colontl^  litutinant  colonel^  and  major ^  but  with  no 
higher  pay  than  if  they  were  appointed  iuutivant  colonel^  ma^ 
j^Ty  and  taptain.  And  where  ttie  number  is  fufficient  to  form 
four,  but  not  to  form  fix  companies,  th«  lieutenant  may  ap- 
point two  perfons  qualified  as  aforefaid,  to  ferve  with  the 
rank  of  liiuiinant  colonel  and  major^  but  that  only  one  of 
them  (hall  be  entitled  to  any  higher  pay  than  that  of  a 
captain.  And  where  the  number  is  not  fufficient  to  form 
more  than  two  companies,  the  elded  captain  (hall  rank  as  - 
na/V,  but  (hall  only  bt  entitled  to  the  pay  of  captain. 
f.58. 

And  when  the  number  of  men  ihall  not  be  fufficient  to  Tnacp^paent 
form  ziattalion,  they  (hall  be  fox  vn^^uwo  independent  com^  compamei, 
panUsy  each  company  to  confift  of  80  private  men  at  the 
mod,  ai)d  60  at  the  leafl,  with  oifie  captain^  ont  lieutenant^ 
and  one  enfign  to  each  company.  And  his  majefty  may 
join  together  any  number  of  fuch  independent  companies 
and  form  a  battalion,  or  may  incorporate  them  with  any 
other  regiment  or  battalion,  provided  the  number  of  com* 
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panies  b,e  aot  thereby  made  to  exceed  the  number  of  com* 

panics  of  which  a  regime(ic  or  battalion  is  hercin-before 

directed  to  confnl.    /.  54. 

Captaio  lieote^        And  any  perfon  duly  qualified  as  a  lieutenant,  may  be 

BtAtt*  appointed  captain  lieutenant  in  any  regiment  or  battalion 

conflfting  of  not  lefs  than  fix  companies,  but  fuch  captain 
lieutenant  (hall  not,  by  the  date  of  his  comoiiflion  or  other- 
wife,  rank  above  a  captain.  /.  59. 
Noidljo*ant,rar*  But  no  afijutanty  f^^^g^o^^  regimental  or  battalion  cleri^  or 
geon,  regiir.cni*!  quarter  majler^  (hall  be  cap/ible  of  being  appointed  captain 
elerk,'o/qua'ter  ^^ ^  company;  nor  (hall  any  captain  of  a  company  be  ca- 
muHer,  tobeap-  pable  of  being  appointed  to  any  of  thofe  places.  Provided 
poi'ieaacap-      ncverthelefs,  that  any  battalion  clerk  may  be  appointed  a 

captain  lieutenant  in  any  regiment  or  battalion  entitled  to 
one  by  this  ad.    /  62. 
Aojutant.  fji^  majefly  may  appoint  one  proper  perfon  who  (hall 

have  ferved,  or  at  the  time  of  fuch  appointment  (liatl  a£^u« 
ally  fervc,  in  fome  of  his  majefty's  other  forces,  or  in  any 
corps  of  militia  that  has  been  drawn  out  and  embodied,  to 
be  an  adjutant  to  each  regiment,  battalion,  or  independent 
company ;  and  fuch  adjutant,  if  appointed  out  of  his  ma- 
jcfty's  other  forces,  0).U1,  during  his  fervice  in  the  militia, 
preferve  his  rank  in  the  army,  in  the  fame  manner  as  if  he 
had  continued  in  that  fervice;  and  his  majc-fly's  lieutenant 
may  give  to  the  adjutant  a  commiflion  of  lieutenant  or  ^n- 
fign^  although  fuch  adjutant  may  not  have  the  qualification 
required  by  this  a£l  for  fuch  commifilon.  And  fuch  lieu* 
tenant  may,  on  the  recommendation  of  the  commanding 
officer  of  any  regiment  or  battalion  confiding  of  not  lets 
,  than  fix  companies,  appoint  fuch  adjutant  to  the  rank  of 
captain  by  brevet^  provided  he  hath  ferved  five  years  as  a 
lieutenant,  either  in  the  militia  or  other  forces,  although 
he  may  not  have  the  qu:>]ification  required  by  this  a£l  for 
captain.  Provided  always,  that  no  fuch  appointment  (hall 
be  valid,  unlefs  in  the  inilrument  granting  the  fame  it  be 
fpecified,  in  what  regiment  or  battalion,  and  whether  in 
the  militia  or  other  forces,  fuch  adjutant  hath  ferved  as  a 
lieutenant,  and  what  was  the  date  of  his  commiffion. 
But  no  adjutant  fo  appointed  to  the  rank  of  a  captain,  (ball 
by  the  date  of  fuch  appointment,  or  otherwife,  rank  above 
or  command  any  captain,  nor  be  entitled  to  any  greater 
pay  than  that  of  a  lieutenant,  together  with  his  pay  as  ad- 
jutant, f,  6o. 
fcrjfan^f,  cor^  hnd  Je^jeants^  corporals^  and  drummers^  (hall  be  appointed 
poraU,  afid  IP  ||)e  following  proportion  (when  the  regiment  is  not  in 

^^^^iIxkaC^      o^ual/crzfiee)^  that  is  to  fay,  one  ferjeant  and  one  corporal 

to  every  30  men,  and  one  drummer  to  every  company ; 

with 
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with  an  addition  of  one  drummer  to  each  flank  company 
of  regiments  or  battalions  confifting  of  fix  or  more  com- 
panies; and  where  there  (hall  be  a  furplus  of  15  men  or 
upwards,  one  additional  corporal  for  fuch  furplus  of  men  ; 
and  all  ferjeants  and  corporals  (ball  take  the  following 
oath: 

/  A.  B*  Jo  Jinanly  promife  andfwear^  that  I  will  bi  faith*  0«:b« 
ful^  and  hear  trut  allegiance  to  his  majejiy  king  George  ;  and 
I  do  /wear  that  I  am  a  proto/lanty  and  that  I  will  faithfully 
ferve  as  a  fe^jeant  [or  corporal]  in  the  militia ^ ^within  tht 
kingdom  0/*  Great  Britain,  for  tht  defence  of  the  famo^  until  I 
Jhall  be  legally  dif charged*  ^ 

And  any  ferjeant,  corporal,  or  drummer,  maybe  dif-  Serjemts,  &e« 
charged  by  the  colonel  or  commanding  officer,  with  the  T^^***^^ 
confent  of  the  caprain  of  the  company:  And  fuch  captain,  otbcrtappoinu 
with  the  approbation  of  the  commanding  officer,  may  ap-  ed. 
point  another  proper  perfon  in  the  room  of  every  fcrjeant, 
corporal,  and  drummer  who  fhall  die,  defert,  or  be  dif- 
charged ;  all  which  ferjeants  and  corporals  fo  appointed, 
fhall  take  the  oath  aforefaid.    /  64,  65. 

But  no  perfon  who  (hall  keep  any  houfe  of  publick  en-  PtiSUraai  ex- 
tertainment,  or  who  (hall  fell  any  ale,  wine,  or  fpirituous  ceptcd. 
liquors  by  retail,  (hall  be  capable  of  being  appointed,  or  of 
ferving  as  a  ferjeant,  corporal,  or  drummer,    J,  64. 

And  the  colonel  or  commandmg  officer  of  every  batta-  Serjeant  and 
lion  confifting  of  four  or  more  companies,  may  appoint  a  ^'"*"  «n«jor« 
ferjeant  major  out  of  the  ferjeants,  and  a  drum  major  out  of 
the  drummers,    id. 

And  all  ferjeants,  corporals,  and  drummers,  who  have  Serjeaoti ,  i^. 
received  pay  as  fuch,  (ball  be  deemed  to  be  engaged,  and  «o«>p<llable  to 
compellable  to  ferve  in  fuch  regiment,  battalion,  or  inde-     '^** 
pendent  company,  until  they  (ball  be  legally  difcharged; 
id. 

And  in  cafe  the  lieutenant  or  commanding  officer  (hall  tztrt  drommett. 
be  deiirous  of  keeping  up  a  greater  number  of  drummers  ^*y  ^  kept^aa 
than  one  per  company  to  be  employed  TApfors  or  muficians^ 
and  (hall  be  willing  to  defray  the  expcnce  of  fuch  addi- 
tional drummers ;  it  (hall  be  lawful  for  the  commanding 
tAcer  to  retain  any  number  of  drummers  who  are  now 
employed  as  (ifcrs  or  muficians,  over  and  above  the  num- 
ber efiabli(hed  by  this  z6t ;  or  at  any  time  hereafter  to  en« 
gag^  any  additional  number  of  drummers  to  uQ,  as  (ifers  or 
mufidans  in  their  refpedive  corps ;  and  they  (ball  be  deem- 
ed as  drummers  of  militia  within  the  meaning  of  this  ad  s 
and  (hall  be  fubjeA  to  the  fame  orders,  regulations,  pe- 
nalties, and  puni(bmentS9  as  other  drummersj  and  (ball 
7  continue 
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continue  to  fcrve  fo  long  as  they  (lull  recfivf  the  fimc 
pay  and  cinathing  as  oiher  diummers,  or  better,  and  n6 
longer.    /  66. 

And  ihc  colonel  or  commanding  officer  of  every  regi- 
ment or  ha«talion  confifting  of  more  than  two  companies 
(when  not  in  a6^i)al  fervke)  may  appoint  a  regimental  or 
battaHon  clerk^  who  (hall  execute  the  office  of  paymalter : 
But  where  there  are  no  more  than  a  companies,  do  clerlt 
ftall  be  allowed,  but  the  receiver  generjl  of  the  land  tax 
fliall  pay  the  money  nectirary  to  the  commanding  officer 
of  fuch  companies,  who  (hall  account  with  the  receiver 
general  for  ihe  fame,    f,  6i. 

Aod  the  lieutenant  of  t-very  county,  riding,  or  place, 
(hall  appoint  a  cUrk  of  tbt  gintral  mteUugiy  and  may  dif- 
place  fuch  clerk  if  be  (hail  think  fit,  and  appoint  another 
in  bis  room.    /.  i6. 

And  the  deputy  lieutenants  within  their  refpedive  fub- 
divifions  (hall  appoint  a  clerk  for  their  juhdivijions^  and  may 
difplace  him  if  they  think  fit,  and  appoint  another  in  his 
room.    id. 

When  any  regiment  or  battalion  (ball  be  drawn  out 
into  afiual  fervice,  and  during  the  time  they  (h^U  continue 
in  actual  feivice,  the  colonel,  or  where  there  is  no  colonel 
the  commanding  officer,  (ball  appoint  an  agent;  and  take 
fecurity  from  fuch  agent  i  and  fuch  colonel  or  command- 
ing officer  refpediively  (hall  be  liable  to  make  good  all  de- 
ficiencies on  account  of  the  pay,  cloathing,  or  publick 
ftock.    f.  ICO* 

IL  Number  ef  men  to  be  raifed  in  the  fever al  counties. 

By  /  17.  The  number  of  private  men  to  be  raifed  (ex- 
clufive  of  the  places  herein  after  excepted)  (hall  be  as  foU 
lows . 


For  the  county  of  Bedford 

Berks  

Bucks  ■         ■ 

Cambridge 


409 
560 
560 
480 


Chefier,    with  the  city  and  county  of  tne   city  of 

Chefter             ■                                ■  ■              560 

Cornwall            ■                        ■  ■              640 

Cumberland            ■                            ■  ■              320 

Derby              ■      ■     ■              ■  ■              560 

Devon,   with  the   city  aod  county  of  the   city  of 

Exeter           -.^— ^           ■  .-—    1600 

DorCer, 
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Doifet,  with  the  ifland  of  Purbeck,  and  the  town 

and  county  of  the  town  of  Poole             __^  64.0 

Durham                       •  »                 ■                      *—  400 

Effcx                ■                               ■  960 

Glourefter,  With  the  city  and  county  of  the  city  of 

Briftol              ^  ■■                        ■                     —  960 

Hereford                  _.                   ■                      —  480 

Hertford                  — —                   _               —  560 

Huntingdon                 ■                       ■                     ^-  320 
Kent,  with  the  city  and  county  of  the  city  of  Can* 

terbury                 ■                        ■      -              —  960 

Lancafler                 ■  ■    ■                    ■■               —  8co 

Leicefter                 —              —  560 

Lincoln,  with  the  city  and  county  of  the  city  of 

Lincoln  1  ■  —     1200 

Mtddlefex  (exclufive  of  the  Tower  bamlAs)  1600 

Monmouth                 ■                        _          -.  240 
Norfolk,  with  the  city  and  county  of  the  city  of 

Norwich             ■                        _            • ...  j6o 

Northampton             ■     ■  ■               —  640 

Northumberland,  with  thctown  and  county  of  the 

town  of  Ncwcaftie,  and  town  of  Berwick  560 
Nottingham,  with  the  town  and  county  of  the  town 

of  Nottingham                   ■                         ■  480 

Oxford                             ■                   ■■         ■         — *  560 

Rutland                ■                       -                      —  lao 

Salop                 ■          ■■                  .ii— «                 —  640 

Soioerfet                           ■                 ■■     -           —  840 
Southampton,    with  the  town  and  county  of  the 

town  of  Southampton                 --«  960 

Stafford,  with  the  city  and  county  of  the  city  of 

Litchfield                 — —             •—              —  560 

Suffolk                  ■   ■ "                           ■             —  900 

Surrey                          ■               ».« — .•               ■            *  800 

Suflcx             ■                           i-^—               I  800 
Warwick,  with  the  city  and  county  of  the  city  of 

Coventry             ■                      ■                         —  640 
WeAmorland                        ■                       ■■  ^     — 
Worccfter,  with  the  city  and  county  of  the  city  of 

Worccftcr             ;•                        ■         -—  560 

Wilts                       ■■               ■                           — «-^  800 
York,  Weft  Riding,  with  the  city  and  county  of 

the  city  of  York  ■  — —     1240 

—  North  Riding              ■                             »  720 
*- —  £aft  Riding,  with  the  town  andrcounty  of  the 

town  of  Kingfton            «■  '                     m  400 

Anglefca                     -                      m             —  80 
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Brecknock 

Cardigan. 

Caerniarthen 

Caernarvon 

Denbigh 

Flint 

Glamorgan 

Merioneth 

Montgomery 

Pembroke 

Radnor 


mm 


1 60 
80 

lao 

360 

80 

240 
160 

120 


Total  30,740 
His  majefly's  lieutenant  ihall  tranfmit  to  the  privy  coun- 
cil annually,  an  account  in  writing  of  the  true  ftate  of  the 
number  of  perfons  fit  and  liable  to  ferve  in  the  militia  for 
the  county  or  place  of  which  he  is  lieutenatit ;  and  after 
all  the  faid  numbers  (hall  be  fo  tranfmitted  to  the  privy 
council,  the  faid  council  (ball  fix  and  fettle,  as  near  as  may 
be,  ^he  number  of  militia  men,  who  (hall  for  the  future 
ferve  for  each  county,  riding,  or  place,  by  the  proportion 
which  the  numbers  fo  returned  bear  to  the  whole  number 
of  militia  men  dire6)ed  to  be  raifed,  and  forthwith  irsnf- 
mit  accounts  of  the  numbers  fo  fixed  and  fettled  to  all  his 
fTiajefty's  lieutenants  of  the  feveral  counties  and  places  te- 
fpedively.    /  50. 

And  where  the  number  of  militia  men  Co  fixed  and  fet- 
tled as  aforefaid,  (hall  be  greater  than  the  number  of  mili- 
tia men,  who  (haH  be  by  virtue  of  this  adt  appointed  to 
ferve  for  any  county,  riding,  or  place ;  in  fuch  cafe,  his 
majetly's  lieutenant,  together  with  two  deputy  lieutenants, 
and  on  the  death  or  removal,  or  in  the  abfence  of  his  ma- 
jeQy's  lieutenant,  three  deputy  lieutenants,  (ball  at  a  gene- 
ral meeting  to  be  held  for  that  purpofc,  appoint  what 
number  of  militia  men  (ball  ferve  for  each  rcfpedive  hun- 
dred, rape,  lathe,  wapentake,  or  other  divifion,  within  the 
county,  riding,  or  place,  to  which  they  belong ;  and  the 
additional  number  of  militia  men  to  make  up  the  whole 
number  fo  fixed  and  fettled  as  aforefaid,  (hall  be  provided 
or  chofen,  and  fworn  and  inrolled,  in  like  manner  as  all 
other  militia  men.  And  where  the  number  of  miiitia  men 
fo  fixed  and  fettled  as  aforefaid,  (hall  be  lefs  than  the  nam-* 
ber  of  militia  men,  who  (hall  be  by  virtue  of  this  a£t  ap- 
pointed to  ferve  for  any  county,  riding,  or  place ;  in  fuch 
cafe,  his  majeft/'s  lieutenant,  together  with  two  deputy 
lieutenants,  and  on  the  death  or  removal,  or  in  the  abfence 
of  his  majefty's  licu4enant|  three  deputy  lieutenants,  (ball 
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at  a  gener^  (neeting  to  be  Md  for  that  purpose,  diTcharga 
by  lot  propnnidnably  out  of  each  rcfptilivc  hundred,  rape, 
Uthe,  wapenuVe,  or  other  divifion,  lb  many  militia  men 
ti  Ihall  exceed  the  number  To  fixed  a^id  feiilcd  u  afore- 
faid.     /rf. 

///.  f^iHg  precepts  fo  return  HJls. 

Grntra!  miitingt  of  the  lieutenancy  of  every  county,  rid-  *  i»n»rjl  nwef* 
ing,  and  piace,  ftiall  be  hoidcn  in  fome  principal  town  ;  to  '"*  '"  '^  '"^* 
confift  of  the  lieuienani,  together  with  two  deputy  lieu- 
tcnanis,  or,  on  the  death  or  icmoval,  or  In  the  abfence  of 
the  lieutenant,  then  of  three  deputy  lieutenants  ;  and  ona 
fuch  general  mcetine  fhall  be  holden  annually,  on  the  Lft 
Tuej&f  which  (hall  happen  before  the  34th  day  of  Oiiobir, 
id  every  year :  and  fuch  lieutenant  together  with  two  <Je- 
puiy  lieutenants,  or  on  the  death,  removal,  or  abfeitce  cf 
the  JieutEnant,  three  deputy  lieutenants,  may  fummon  other 
general  nieeiings  on  any  days  to  be  fixed  by  fuch  rummoi)*, 
of  which  day»  and  places  refpeiJlively  notice  (hall  be  given 
in  tne  LsiJen  Gazttlt,  and  alfo  in  any  weekly  news-paper 
vfually  circulated  in  fuch  county,  riding,  or  place,  i4dayB 
before  ihe  days  appointed  for  holJing  fuch  meetings  refpe.:- 
tively.  And  in  cafe  any  annual  or  othrr  general  meciii'g 
lb>ll  not  be  aLtenJcd  by  the  lieutenant,  or  a  (ufHcicni  num- 
ber of  deputy  lieutenants,  the  lieutenant,  01  any  one  deputy 
liemenant,  may  adjourn  the  funic  to  any  other  time  and 
plice,  within  fuch  county,  riding,  cr  pLce;  and  in  cafe 
no  deputy  lieutenant  ihail  attend,  then  the  clti  Ic  of  the  ge- 
neral meciingsfhail  adjnutn  fuch  meeting  to<{n)' o^hcriin'.e, 
to  be  holden  at  the  fame  place,     /  18. 

At  which  annual  general  mcetirg  they  fliall  appoint  ihc  Subdi.fiM 
fitft  mcttings  of  liic  deputy  lieuitnanls  within  the  fcveral  '^llaMti. 
fubdivifinns,  wMch  (hiill  be  held  as  early  after  (he24tli 
day  of   O^hber    in   every    year  as  convenienily  may   be. 

/22.  r 

And  the  refpeflive  clerks  of  the  fubdivifion  meeting?,  NDi;«tol>e_ 
(hall  as  foon  as  conveniently  may  be  aftecany  fuch   meet-  g"'*"  of  fuMi- 
,  give  notice  in   wrrling  of  < 

,  to  fuch  of  the  depury  l:eu- 
'ithin  fuch  fubdivifion,  as  he 
the  commanding  ofBcer  of 
aflual  fervice,  or  (if  not) 
s  abfencc  from  Grtat  Britain) 
it  i  and  an  account  of  the 
litis,  and  for  balloting  and 
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BWBcmt  noiB* 
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Ffecctpfttobt 

iflitd  foffc* 
tttiAio^  lifts* 


Pattftet  lyiog  !■ 
two  cottAtics. 


PtrioDt  rcfufiDg 
to  tell  tbeir 


Which  fubdivjjion  matings  fliall  confift  of  two  deputy 
lieutenants  at  the  leaft,  and  where  two  deputy  lieutenants 
do  not  attend,  one  deputy  lieutenant,  and  one  juftice,  may 
do  all  a£l9,  matters^  and  things,  which  are  by  this  ad  di- 
rected to  be  done  by  deputy  lieutenants,  at  their  fubdtvt* 
fion  meetings.    />  ig< 

And  if  there  (ball  not  appear  at  zny  fuUiwfion  meeting, 
two  deputy  lieutenants,  or  one  deputy  lieutenant,  and  one 
juftice;  the  clerk  (ball,  by  notice  to  be  given  in  writing 
to  all  the  deputy  lieutenants  within  fuch  fubdiviiion,  or  left 
at  their  refpeSWe  places  of  abode,  appoint  another  meet- 
ing to  be  held  within  14  days,  at  the  fame  place,  fuch 
notice  to  be  given  at  leaft  5  days  previous  to  fuch  meeting, 
/  21. 

At  the  faid  firft  general  meeting,  they  (hall  iflue  (A) 
their  orders  to  the  chief  conftable,  and  where  there  is  ne 
chief  conftable,  to  fome  other  officer  of  the  feveral  hun* 
drpds,  rapes,  lathes,  wapentakes,  or  other  divifions,  to  re- 
quire by  orders  under  their  hands  the  conftable  or  other 
6ich  officer,  of  each  pari(h,  tithing,  or  place,  to  return  to 
the  deputy  lieutenants  within  the  fubdivifions,  at  the  place, 
and  on  the  day,  appointed  at  the  faid  (irft  general  meet- 
ing, fair  and  true  lifts  in  writing,  of  the  names  of  all  the 
men  ufually  and  at  that  time  dwelling  within  their  re- 
ipeSive  pariflieSi  tithings,  and  places,  between  the  ages  of 
18  and  45  years,  diftingui(hing  their  refpedtve  ranks  and 
occupations  i  and  where  the  true  names  of  fuch  peribns 
cannot  be  procured,  their  common  appellation  (hall  be  fuf* 
cient,  and  which  of  the  perfons  fo  returned  labour  under 
any  infirmity,  likely  to  incapacitate  them  from  ferving; 
having  firft  affixed  a  true  copy  of  fuch  lift  on  the  door  of 
the  church  or  chapel,  and  if  any  place  have  no  church  or 
chapel,  then  on  the  door  of  the  church  or  chapel  of  fome 
pari(h  or  place  thereto  adjoining,  on  fome  Sunday  morn- 
ing, before  they  (hall  make  fuch  return,  which  Sunday 
ihall  be  three  days  at  the  leaft  before  the  faid  meeting  i 
and  alfo  notice  in  writing,  at  the  bottom  of  fuch  lift,  of  the 
day  and  place  of  fuch  meeting,  and  that  all  perfons  who 
(hall  think  themfelves  aggrieved,  may  then  appeal^  and  that 
no  appeal  will  be  afterwards  received,    yi  22. 

And  where  aiiy  parifh  (hall  lie  in  two  or  more  counties 
or  ridings,  the  inhabitants  thereof  (hall  ferve  in  fuch  county 
or  riding  wherein  the  church  belonging  thereto  is  (ituate, 
which  (hall  for  the  purpofes  of  this  a^  be  deemed  part  of 
that  county  or  riding.    /  33. 

And  if  any  perfon  (hall  refufe  to  tell,  or  (hall  falfely  tell 
his  chiifiian  and  furname,  or  the  chriftian  and  furname  of 
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aiy  nan  lodging  or  rcfiding  within  his  houfe,  to  any  con« 
fl^ble  or  ofher  officer  authorifed  by  this  k£t  to  demand  the 
fame,  he  thill  forfeit  lol.    /  31. 

Provided,  chat  no  peer  of  tnis  realm,  nor  any  perfon  who  Perfofltta* 
ihaJl  fcrvc  as  a  commiffioneJ  ofEcer  in  his  majcfty's  other  «"»R««<» 
forces,  or  in  any  of  his  caAlcs  or  forts ;  nor  any  non-com- 
miifioned  officer,  or  private  man  ferving  in  any  of  his  ma- 
jcfty't  other  forces  }  nor  any  commill'ion  officer  fcrvin^,  or 
who  has  ferved,'  fcur  years  in  the  militia;  nor  any  perfon 
being  a  member  of  either  of  the  univeiruies ;  nor  any  cler- 
gyman ;  not  any  lictnfed  Uucher  of  any  Jeparati  congregation ; 
n^r  any  conrtable,  or  other  (..ace  officer;  nor  any  articled 
cUfk^  apprentice,  feaman  or  feafaring  man  ;  nor  any  per- 
fon muttered,  trained,  and  doing  duty  in  any  of  his  ma- 
jet)  y's  dock  yards  ;  nor  any  perfon  free  of  the  company  of 
watermen  of  the  river  Ib^nus  ;  nor  any  perfon  employed 
2nd  muftered  at  the  Tower  of  London^  IVoolwich  warrtn^ 
the  fcveral  gun-wharfs  .at  Pnt/moutb\  Chatham^  Sheirmfi^ 
and  Plymouth^  or  at  the  powder  milU,  magazines,  or  ftore- 
houfes  under  the  direction  ot  the  board  of  ordnance;  nor 
any  poor  man  who  has  more  than  one  child  born  in  wed- 
lock ;  (hall  be  compeiJed  to  ferve  perfunally,  or  to  provide 
a  fubftitute*    /  27. 

Licenfed  teacbirs  rf  mty  feparati  ecngregatlon]  By  the 
19  G.  3.  c,  44.  Every  peribn  diflen ting  from  the  church 
of  England^  in  holy  orders,  or  pretended  holy  orders,  or 
pretending  to  holy  orders,  being  t  teacher  or  preacher  of 
any  congregation  of  diiTenting  proteftaots,  who  (hall,  at 
the  general  feffions  of  the  place  where  he  lives,  take  the 
oaths  of  allegiance,  fupremacy,  and  abjuration,  and  fub* 
fciibe  the  declaration  againft  popery  of  the  30  C.  1.  and  a 
declaration  that  he  is  a  chriilian,  and  a  protectant,  and  be- 
lieves tbedodrine of  iheOd  and  New Tefiament,  (hall be 
fxempted  from  ferving  in  the  militia  of  this  kingdom.— « 
And  the  clerk  of  the  peace's  certificate  thereof  feems  to 
be  that  which  dencminates  him  a  licenfed  teacher. 

Articled  cleri]  H.  17  (?•  J.  In  tbe  common  pleas: 
drard's  cafe.  A  writ  of  privilege  was  moved  for,  to 
exempt  Mr.  Gerard  an  attorney  and  one  of  tbe  fecondarics 
of  the  court,  from  ferving  as  a  mihtia  man  in  the  Weft 
regiment  of  the  AftddUfx  militia,  into  which  he  had  been 
balloted.  And  the  court  granted  a  rule  to  ihew  caufe,  to 
be  ferved  on  tbe  cletk  to  the  deputy  lieutenants*  On 
ihewiog  caufe,  it  was  urged  in  fupport  of  the  rule,  that 
articled  clerks  being  exempted  by  name,  m'Jch  more  ought 
^^  attornies  themfelves  to  be  exempted  i  fot  to  what  pur- 
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pofe  are  the  clerks  exempted,  if  their  mafter  it  liable  to 
'be  taken  from  them  ?  And  certain  cafes  were  mentioned 
relating  to  the  militia  upon  the  old  eilablifliment,  particu- 
larly with  refpeA  to  the  London  trained  bands^  where  the 
faid  privilege  was  allowed.  Againft  the  rule,  it  was  con- 
tended, that  the  privilege  of  the  court  extends  only  to  ex- 
empt its  officers  from  perfonal  duties  j  that  this  is  not  a 
perfonal  duty,  but  ^pecuniary  one,  for  if  the  party  doth  not 

chufe  to  ferve,  he  may  pay  lol. And  by  the  court, 

after  great  deliberation,  the  true  diftindion  is,   whether 

this  is  a  perfonal  or  pecuniary  duty.     It  is  beyond  a  doubt, 

that  privilege  extends  to  all  cafes  of  perfonal  fervice,  the' 

impofed  by  a£is  of  parliament  and  in  the  moft  comprehen- 

five  words,  unlefs  clearly  exprefling  the  fenfe  of  the  legifla* 

ture  to  the  contrary  :    As  in  the  cafes  of  conftables  and 

tythingmen,  officers  under  commiffioners  of  fewers,  over- 

feers  of  the  poor,  colle^ors  of  fubftdies,  watch  and  ward. 

The  only  quefUon  therefore  is,  whether  this  be  a  pgrfmal 

fervice.     And  we  are  all  of  opinion,  that  it  is  not  a  per^ 

JonaU  but  only  a  pecuniary  fervice^  becaufe  it  may,  at  the 

option  of  the  party  balloted,  be  commuted  for  a  certain 

fum  of  money,  namely  10 1. ;  which  fum  is  to  be  laid  cue 

in  providing  a  fubftitute  for  the  dtffaulter,  who  by  payment 

of  the  faid  money  fiands  totally  difcharged  for  three  years. 

He  has  therefore  three  options  allowed  him,  to  ferve  per- 

fonally,  to  find  a  fubditute,  or  to  pay  10  1.     This  is  the 

vhole  of  his  charge  ;  for  altbo'  in  times  of  diftiefsand  ne« 

ceffity  the  current  price  of  a  fubftitute  fhould  be  50 1.  the 

peribn  balloted  may  be  excufed  for  10 1.     It  is  therefore 

not  a  penalty  for  the  neglcA  of  finding  a  fubAitute,  for  it 

may  be  lefs  than  the  expence  of  hiringr  one ;    but  it  is 

clearly  a  commutation*     And  this  difiinguifhes  the  cafe 

moft  materially  from  that  of  the  London  trained  bands,  and 

the  ancient  commiffions  of  array ;  where,  if  the  party  did 

not,  or  was  not  permitted,  to  find  a  deputy,  he  was  obliged 

to  ferve  in  perfon  under  an  unlimited  penalty,  fometimes 

of  imprifonment,  fometimes  of  the  forfeiture  of  all  that  he 

had.     And  the  court  were  unanimous,  that  in  this  cafe  the 

privilege  (hould  not  be  allowed.     Blacks  Rep*  1123. 

Fraodolent  ap.         And  if  the  deputy  lieutenants  and  juftices  at  any  fub- 

ficmicciliip.       divifion  meeting,    flialj  receive  information,   or  fufpefly 

that  any  perfon  inferred  in  any  lift,  defcribed  as  an  ap- 
prentice, has  been  fraudulently  bound  in  order  to  avoid 
ferving;  they  may  inquire  into  fuch  binding,  and  fum- 
mon  witneflfes,  and  examine  them  on  oath  :  And  if  fuch 
fraud  (ball  appear,  they  may  appoint  fuch  perfon  fo  bound 
apprentices  to  ferve  immediately  in  the  militia  of  the  place 
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fr.r  which  fuch  lift  was.  returned,  if  there  be  a  vacancy ; 
if  not,  then  on  the  firft  vacancy  that  (hall  happen  :  And 
the  perfon  to  whom  fuch  apprentice  (hall  be  fo  bound,  (hall 
forfeit  10 1.   /.  34. 

If  any  chief  conftable,  conftable,  or  other  c  fficer,  (hall  Conf^tbl«  nc|-. 
lefufe  or  nrglcft  to  return  fuch  lift,  or  to  comply  with  ^'^f^^f;^''^  • 
fuch  orders  as  he  (hall  receive  from  the  deputy  lieutenants, 
in  purfuance  of  this  aft ;  or  (hall  in  making  fuch  return  be 
guilty  of  any  fraud  or  wilful  partiality,  or  grofs  ncgleit, 
iiny  two  deputy  lieutenants  may  imprifon  him  in  the  com- 
mon goal  for  one  month,  or  ai  their  difcrction  may  fine  him 
ia  any  fum  not  exceeding  5  1.  nor  under  40  s.    /.  30. 

And  any  perfon  who  lha»  by  gratuity,  gift,  or  reward,  Endeairnunrj  » 
or  by  premiie  thereof,  or  of  any  indemnincatton,  or  by  j,,,^^ 
rrienace>',  or  othcrwile  endeavour  to  prpvail  on  any  con- 
ftable or  other  cfiiter  to  majce  a  falTc  return,  or  to  erafe  or 
leivc  out  the  name  of  any  perfon  who.  ought  to  be  return- 
ed; he  (hall  forfeit  50 1.    /•  3i« 

If  the  lift  of  any  parifh  or  place  (hall  be  loft  or  dcftroy-  Llftloft. 
cd  ;  the  deputy  lieutenants,  in  their  fubdivifions,  may  caufc 
a  new  lift  to  be  made  and  returned  to  them  at  rheir  next 
fubdivifion  meeting,  in  like  manner  as  the  former  w«s. 
/  29. 

At  the  faid   firft  meeting,  may  be  appointed  alfo,  the  Second  general 
time  and  place  of  a  fecond  general  meeting,  for  proportion-  p/jaicdV^* 
in^r  the  numbers  in  the  fjveral  hundreds  or  other  large  di« 
vilions,  if  judged  needful.    /•  22« 

jy.  Returni/tg  and  fettling  of  ibi  lijls^ 

On  the  day  and  at  the  place  appointed  for  the  firft  fub-  ^'*  *•  ^  '•• 
divifion  meeting  as  iiforefaid,  for  the  return  of  the  lifts,  ^^^^  "^" 
the  conftables  or  other  officers  refpe£lively  (hall  attend,  and 
verity  their  return  upon  oath.    /.  22. 

And  the  deputy  lieutenants,  fo  afTcmbled  in  their  fub-  Appealitobc 
divifions,  (hall  (afier  hearing  any  perfon  who  (hall  think  \'^l^lZ^  "** 
himfelf  aggrieved,  by  having  his  name  inferced,  or  by  any 
others  being  omitted)  direft  fuch  lifts  to  be  amended  as  the 
cafe  (hal!  require  ;  and  alfo  the  names  of  all  perfons  by  this 
acl  excepted,  to  be  ftruck  out  of  the  faid  lifts,     id, 

A  perfon  having  mo.e  than  one  place  of  refidence,  fliall  C*^«  ^herc  a 
fcrvc,  for  the  county  or  place,  where  his  name  (hall  have  pUc^"  oi'»fcod«. 
been  firft  infcrtcd  in  a  lift,  and  returned  ;  and  the  clerk  to 
the  fubJivifion  meeting  to  which  fuch  lift  (hall  be  returned, 
(ballon  requeft  grant  a  certificate ^'77^/j,  that  fuch  perfon's 
name  was  inferted  in  fuch  li(f,  fuecifying  the  time  when 
fuch  lift  was  made  and  returned,    f  02, 
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Time  appoiotea        And  at  the  faid  firft  fubdivifion  meeting  they  fliall  ap* 

for « fecohd  fab-  pojnt  a  tlmc  and  place  for  the  fecond  meeting  within  each 

m  onmccuiis.  fubdivifion;  for  proportioning  the  numbers  in  the  Icveral 

pariflies,  titbings,  and  places.    /  2?. 
^**i^*A  ^         And  fliall  alio  return  to  the  clerk  of  the  genera!  meet- 
gMciAlmc^-      '"8^>  certificates  under  their  hands,  of  the  number  of  men 
iagi.  in  each  pari(h  or  place  fpecjfied  in  the  lifts  fo  amended  ; 

and  the  fame  {hall  be  filed  by  the  clerk  for'tbe  afc  of  tt^e 

general  meetings,    id. 

F.  Proportioning  the  numbers  in  the  hundredf^  6?r. 

or  altering  the  fub(UviJions* 

And  the  lieutenant,  together  with  three  deputy  lieute- 
nants, or  on  the  death  or  removal »  or  in  the  abfcnce  of  tho 

\  lieutenant,  five  deputy  lieutenants  may,  at  a  general  meet- 

ing holdcn  as  before  directed,  alter  the  appointed  fubdivi- 
fions  within  fuch  county,  riding,  or  place,  if  they  ftiall 
fee  occafion ;  and  may  alter  the  eftabliihed  allotment  of  the 
number  of  men  in  each  refpedlive  hundred,  rape,  lath, 

!  wapentake^  or  other  divifion,  according  to  the  numbers 

contained  in  fuch  refpeflive  certificates,  received  from  the 
feveral  fubdivifion  meetings*    /  23. 

I 

VI.  Proportioning  in  the  feveral  pariJheSy  ti things^  or 

places. 

Proportion'flg  in       At  the  fecond  fubdivifion  meeting  as  aforefaid,  the  de- 
the  reveraj  pa.     p^^y  lieutenants  ihali  appoint  what  number  of  men  (hall 

ffiibei or  placed.     5-     '    r  1.        -/t.      •  l  •  j     1  • 

ferve  for  each  pariin,  tithing,  and  place  ;  in  proportioA  to 
I  the  number  appointed  to  ferve  for  each  hundred^  rape^ 

\  lath,  wapentake,  or  other  divifion ;  and  (hall  appoint  ano- 

!  ther  meeting  to  be  holden  within  three  weeks  within  the 

fame  fubdivifion.    f.  24. 
■  Tw<)  er  more '         And  they  may  add  together,  whenfoever  they  (hall  think 

paciihes  or  placet  ncceflary,  the  lifts  for  two  or  more  parifhcs,  tithings,  or 
way  be  joined,     pig^es;  and  proceed  upon  fuch  lifts  added  together,  fo  as 

to  make  the  choice  of  militia  men  by  lot  as  equal  and  ioi- 
partial  as  poftible.    f.  28* 
Notice  Co  be  And  they  (hall  ifTue  out  an  brder  (B]  to  the  chief  con-' 

^ivea  for  ballot-  ftable  Of  Other  officer  of  the  refpedive  hundreds  or  other 
r  ^^  divifions,  requiring  them  to  give  notice  to  the  conftable 

or  other  like  officer  of  each  pariih,  tithing,  or  place,  of 
the  men  appointed  to  ferve  for  fuch  refpefiive  pari(h,  ttth* 
ing,  or  place ;  and  of  the  time  and  place  of  the  next  fob* 
divifion  meeting,  for  chufing  the  mei\  by  lot.   /  24. 


S0ilim  (New).  163 

FII.  Balloting.  1 

And  the  deputy  lieutenants^  at  their,  next  fubdivlfion  B2]iot:n|, 
meeting,  (hall  caufe  the  number  of  men  appointed  to  ferve 
asaforefaid,  to  be  chofen  by  ballot  out  of  the  lift^  returned 
from  exery  parifls,  tithing,  or  place,    f.  24. 

And  if  through  the  nrgleft  or  miftake  of  any  chief  con*  Vi^aicybv  mlf- 
ftable,  conftable,    or  other  officer  j   or  from  any  other  •»''««>' n«4*«^» 
caufe,  the  full  number  of  men  appointed  as  aforefiid^ 
(hould  not  be  duly  inrollcd  at  the  meeting  for  chat  pur* 
pofe;  the  faid  deputy  lieutenants  (hdll,  and  are  required 
immediately,  to  caufe  the  lifts  to  be  amended,  and  to  pro«   . 
ceed  to  a  frt^  ballot,  and  to  adjourn  their  nieeting,  or  ap- 
point other  meetings,  and  repeat  the  amending  of  the  lills 
as  may  be  neccflary.    /  25. 

And  if  it  (hall  appear  to  the  deputy  lieutenants  at  any  Vacancy  br  the 
fubdivlfion  meeting,  that  any  balloted  man  is  unable  by  p^rfon  baiiotd 
rcafon  of  any.  infirmity,  or  is  not  of  the  full  height  of  five  fhou«f  fiie!  * 
feet  four  inches,  or  is  otherwifc  unfit  for  the  fervicc  ;  and 
is  not  feifed  or  pofleflfed  of  an  eflate  in  lands,  goods,  or 
money,  of  the  clear  value  of  100 1.  and  who  flull   make 
oath  thereof;   fuch  perfon  (hall  be  difcharged,  and  after      ^n. 
amending  the  lifts,  another  perfon  (hall  be  balloted  in  his 
ftead.   /  37-  .  . 

And  when  any  militia  man  who  hafh  been  fvvorn  and  Vacancy  by  dif. 
inrolled,   (hall  become  unfit  for  fervicc,  the  colonel  or  ^J'"*** 
commanding  officer,  with  two  deputy  lieutenants,  if  the' 
militia  (hall  then  be  within  the  county,  or  the  commanding 
offi:er  only  if  fuch  militia  be  abfent  therefrom,  may  dif- 
charge  any  fuch  militia  man,  but  another  man  (hall  not 
be  balloted  for  in  his  room,  until  fuch  difcharge  be  con- 
firmed under  tbe  hands  oftwo  deputy   lieutenants  at  a 
meeting  in  the  fubdivifion  for  which  fuch  man  was  in« 
rolled;    /.  38. 

And  when  any  militia  man  (hill  dity  or  be  appointed  a  Va.-ancybvdraih 
ferjeant,  arporal^  or  drummfr  in  the  militia,  or  ftall   be  «' P^->«»oti^«- 
dijcbarged  by  a  court  martial^  the  vacancy  thus  occafioned 
(bail  be  filled  up  by  a  fre(h  ballot.    /.  39. 

And  if  any  militia  man  (hall  deferi  or  abfent  hi'mfelf  Vicancy  by  ■  <j-- 
from  his  duty,  and  (hall  not  return  or  be  taken   in  three  [^'''''^""yj'/^'''*' 
moaths;  then  upon  certificate  thereof  from  the  command-  taiccn  in  thKe 
ing  officer,  to  the  deputy  lieutenants  at  any  of  their  meet-  monih*. 
ings  for  the  fubdivifion^  th^7  (hall  hold  a  fubdivifion  meet- 
ing and  ballot  another :  And  if  fuch  abfentee  (hall  at  any 
time  return  or  he  taken,  he  (hall,  notwithftanding  any 
peifun  ih)ll  have  been  chofen  in  his  room,  be  compelled 
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to  fcrvc  in  the  fame  manner,  and  for  the  fame  teritl,  as  if 
no  perfon  had  be^n  fo  chofco  in  his  room.    /.  83. 

And  if  any  fuhjlltute  who  hath  been  fworn  and  inrolled, 
fhaU  afterwards  dcfert  or  abfent  himfelf,  he  (hall  be  liable 
to  ferve  for  the  full  term  for  which  he  was  inrolled,  to  be 
computed  from  the  day  on  which  he  wai  apprehended  : 
and  fliall  be  alfo  fubje£i  to  fuch  other  penalty  or  punifh- 
ment,  as  (hall  be  inflidied  upon  him  for  fuch  Y)iFence  by 
virtue  of  this  a£t :  And  the  commanding  officer  (hall  cauie 
notice  to  be  given  to  the  clerk  of  the  fubdiviilon  fof  which 
fuch  perfon  was  inrolled,  of  the  day  on  which  he  was  ap- 
prehendedy  and  fuch  citric  (hall  make  an  entry  io  the  roll 
of  the  name  of  fuch  perfon,  and  alfo  of  the  time  of  his 
baing  fo  apprehended,    f.  84. 

And  the  deputy  lieutenants,  at  their  feveral  fubdividon 
meeting*:,  (hall-  and  are  required  to  ballot  for  all  miliiia 
men  adlualiy  ferving,  whofe  terms  of  fervice  will  expire 
before  the  20th  day  of  Ncvimber  then  next  cnfuing  the 
holding  of  fuch  meetings,  and  (ball  at  a  following  meet^ 
ing,  to  be  holden  as  foon  2ff  conveniently  may  be,  inroJi 
the  faid  balloted  men  or  their  fubftitutes :  And  the  com- 
manding ofScer  may  from  time  to  time  difcharge  any  man 
whofe  time  of  fervice  will  expire  before  the  20:h  day  of 
November  then  next  enfuing,  and  receive  any  other  man  ia 
his  room  who  hath  been  fworn  and  inrolled  ;  and  fuch 
perfon  fo  difcharged,  if  ferving  for  himfelf,  or  if  as  a  fub- 
ftirute,  then  the  perfon  for  whom  he  fcrvcd  (hall  be  en;« 
titled  to  the  fame  immunity  froai  further  (ervice,  as  if  he 
had  ferved  his  full  term.    /  40. 

Provided,  that  if  the  churchwardens  or  overfeers  cf  any 
parifh,  tithing,  or  place,  (hall,  with  the  confcnt  of  the 
inhabitants  taken  at  a  veflry,  or  at  any  other  meeting  to 
be  holden  for  that  purpofe,  of  which  three  days  previous 
notice  (liall  be  given,  fpecifying  the  ^.aufe  of  calling  fuch 
meeting,  provide  and  produce  any  volunteer  or  volunteers, 
who  (hail  be  approved  by  the  faid  deputy  lieutenants,  they 
(hall  then  and  there  be  f^^orn  in  and  inrolled  ;  and  only  fo 
many  (liall  be  chofen  by  lot,  as  (hall  be  wanted  to  make 
up  the  whole  nvmber  to  ferve  for  fuch  parifh,  tiihing,  or 
place,    y!  42. 

And  if  fuch  churchwardens  or  overfeers  (hall  give  to 
fuch  volunteers  any  fum  or  fums  of  money  to  ferve  in  the 
rniiitia,  not  exceeding  6 1,  each;  they  may  make  a  ratd 
on  the  inhabitants  according  to  the  rate  thea  made  for  the 
relief  of  the  poor  ;  which  rate  being  approved  by  one 
Jnfliie,  the  faid  chuich wardens  or  overfeers  may  colledJ, 
and  reimburfe  themfelves  fuch  fums  as  they  (hall  have 
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faid  with  the  confent  bf  the  faid  inhabitants  as  aforefaid ; 
and  the  overplus  (if  any)  ffaall  be  applied  as  part  of  the 
poor  rate.  And  if  any  fhall  refufc  to  pay  ;  one  juftice,  on 
complaint  thereof  by  fuch  churchwarden  or  overfeer,  may 
levy  the  fame  by  diftrefs. — Bat  no  balloted  perfon,  who 
ihal!  have  ferved  himfelf,  or  by  fubditute,  according  to  the 
diredion  of  thia  or  any  former  zSt^  or  who  (hall  be  then 
fcrving  himfelf  or  by  fubftitute,  (hall  be  liable  to  pay  to 
any  fuch  rate,     id. 

Provided  always,  that  any  perfon  who  ihall  think  him-  Appial. 
fe>f  aggrieved   by  fuch  rate  as  aforcLid,  may  appeal  to  the 
next  fciEons,  in  like  manner  as  again  it  the  poor  rate,    id. 

And  the  faid  deputylieutenants  and  juftices  (hall,  at  their  Meeting  tf« 
fai(J  fubdivifion  meeting  for   balloting,    appoint   another  P^'"'«**  ^®' 
meeting  to  be  held  within  three  weeks  in  the  fame  fubdi-  inroUmg.* 
vifion,  for  fwearing  and  inrolling  the  men.    /  24. 

And  (hail  iH'ue  out  an  order  (C)  to  the  chief  conftables,  Nonoetobe 
to  dircft  the  conftablc«  or  o;her  officers  of  each  pariih  or  R"'"  *Vh*. 
place,  to  give  notice  to  every  man  fo  chofen  to  appear  at  l^^ 
fuch  meeting ;  which  notice  (hall  be  given,  or  left  at  his 
place  of  abode,  at  leaft  feveo  days  before  fuch  meeting. 
id, 

VIII.  Swearing  and  inrolling  \  and  therein^  of  fab- 

Jiitutes. 

At  which  faid  meeting  for  fwearing  and  inrolling,  the  Proof  to'V* 
conftables  fliall  attend,  and  make  a  return  upon  oath  of  ""•*!^  °^  '^'"^ 
the  days  when  fuch  notice  wais  ferved-    f.  24.  bliteica!^**" 

And  every  perfon  fo  chofen  by  lot,  (hall  upon  fuch 
notice  appear  at  fuch  meeting,  and  there  take  the  following 
C2atb: 

/  A.  B.  dofinctrdy  prcmife  and/weary  that  I  vnll  bi  faith"  Oaih, 
/tf/,  and  bear  true  allegiance  to  his  majejly  king  George  ;  and 
Id$fwear^  that  I  am  a  prolejiant^  and  that  1  will  faithfully 
firve  in  the  militia ^  within  the  kingdom  ^ Great  Britain, /jr 
the  defence  of  the  fame^  during  the  tim  of  five  years  for  woich 
lam  inrolled^  unltfi  I  Jhall  befooner  aijcharged. 

And  every  fuch  perfon  (hall  be  inroUed  (in  a  roll  to  be  To  be  inrollel. 
then  and  there  prepared  for  that  purpofe)  to  ferve  in  the 
militia,   as  a  private  militia  man  for  the  fpace  of  live 
years,    id. 

Provided  always,  that  if  any  perfon  fo  chofen  by  lot,  s,bftitatej  to  be 
(hail  ptoduce  for  h\%  fuhftitute^  a  man  of  the  fam^  county  accepted, 
ortidiogi  or  of  fome  adjoining  county  or  riding,  able  and 
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fit  for  fcrvice,  who  (hall  have  not  more  than  in^  chiM 
born  in  wedlock,  and  who  (hall  be  approved  by  the  faid 
deputy  lieutenants,  fucb  fubflitutefball  be  inrolledto  ferve 
in  the  militia  of  fuch  county,  riding,  or  place,  as  a  pri- 
vate militia  man,  for  the  fpace  of  five  years;  and  alfo  for 
fuch  further  time  as  the  militia  (hall  remain  embodied,  if 
within  the  fpace  of  five  years,  his  majefty  (hall  order  fuch 
militta  to  be  drawn  out  and  embodied  ;  and  fuch  fubSitute 
(hall  take  the  following  oath  : 

/A.  B.  do  finctTcly  prcmife  andfwear^  that  I  tuiH  be  faith* 
ful^  and  bear  true  olUgiance  to  his  majijiy  king  George ;  and 
I  dojwear^  thai  I  am  a  prcteflant^  and  that  I  will  faithfully 
ferve  in  the  militia^  within  the  kingdom  of  Great  Britain,  for 
the  defence  of  the  fame^  during  the  time  of  five  yean ^  or  for 
fuch  further  time  as  the  mi litia  /hall  remtein  emhodiedy  if  within 
the  fpace  of  five  years^  his  maje/ly  Jhail  order  and  diredl  the 
pniitia  to  be  drawn  out  and  embodied^  unlefs  I  fjjall  be  fomer 
dif charged,  id. 

And  one  deputy  lieutenant  may  adminifter  the  oath 
herein  before  required  to  be  taken  by  any  fuch  balloted 
man,  vo}unteer,  or  fubRitute,  qualified  as  aforefaid,  and 
fuch  deputy  lieutenant  (hall  require  the  clerk  of  the  fubdi- 
vifion,  to  inroll  ehc  name  of  every  fuch  perfon,  together 
with  the  date  of  the  day  on  which  x\\t  faid  oath  was  ad- 
miniflered,  in  the  roll  of  fuch  fubdivifion.    /.  25. 

And  if  any  perfon  chofen  by  lot  (not  being  one  of  the 
perfons  called  quakers)  (hall  rtfufe  ox  negle£t  to  appear  tq 
take  the  faid  oath,  and  ferve  in  the  militia,  or  to  provide  a 
fubftitute  to  be  appraved  as  aforefaid,  who  (ball  take  the 
(aid  oath,  and  fign  his  confent  to  ferve  as  his  fubftitute ; 
tvery  fuch  perfon  fo  refufing  or  ntgleif^ling,  (hall  forfeit 
|oK  (D)  and  at  the  expiration  of  five  years  be  liable  to 
ferve  again,  or  provide  a  fubftitute ;  and  in  default  of 
payment  thereof,  and  for  want  of  fufficient  efFefls  whereon 
takvy  the  fame,  the  name  of  fuch  perfon  (hall  be  entered 
on  the  roll,  and  he  (hall  be  delivefcd  over  to  fome  proper 
pificcr  of  the  regiment,  battalion*  or  independent  company 
for  which  he  was  balloted,  and  (h '11  b^  compelled  ti^  fej^v^ 
for  fuch  term,  to  be  computed  f(om  the  time  of  his  being 
apprehended,  as  any  other  balloted  perfon  would  be  com- 
pellable to  ferve,  and  (ball  be  fubje^l  to  the  fame  puni(h- 
ments  for  afterwards  abfconding  or  defertirig,  as  he  would 
have  been  iri  gafe  he  b^d  appeared  and  been  duly  fworn 
^nd  inrolled.    /•  ^6. 

And  fuch  penalty  (hall  be  applied,  by  tho  faid  deputy 
lieutenants,  in  prevising  ^  fu^iElitute  for  4be  perfon  who 
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paid  the  fiune,  (who  (hall  be  fworn  and  inrolled  in  like 
inafloer  as  other  fubftituces$)  and  if  any  furplus  (hall 
rcmaini  the  fame  fliall  be  paid  to  the  colonel  or  command- 
iiig  officer^  to  be  applied  as  part  of  the  regimental  dock. 

f.5U 

And  if  any  perfdn  (hall  receive  any  money  to  ferre  as  a  Subftltatcs  not 
fubftitute  or  volunteer,  and  (hall  ncgleft  to  appear  at  the  J^^^f  "*  '*  ^ 
ufual  meeting  appointed  for  fwearing  the  militia  men,  or 
before  fome  one  deputy  lieutenant^ as  aforefaid  ;  he  (hall, 
00  convidion  before  one  deputy  lieutenant  or  juftice,  be 
obliged  to  return  the  money  to  the  perfon  from  whom  he 
received  it ;  and  (hall  alfo  forfeit  and  pay  to  fuch  perfon 
aoy  fum  not  exceeding  20  s.  at  the  discretion  of  fuch  de* 
puty  lieutenant  or  juftice  $  and  if  fuch  offender  (hall  not 
immediately  return  the  money,  and  likewife  pay  the  faid 
penalty,  he  (hall  be  committed  to  the  common  gaol  or  houfe 
of  corredion  for  14  flays,  or  until  the  faid  fum  (hall  be  re- 
turned.   /•  44* 

And  when  any  balloted  man  (hall  have  engaged  any  Jufticet  miy  or- 
perfon  to  ferve  as  his  fubftitute,  or  any  churchwardens  or  2*^n^"7uV^ 
overfeers  (hall  have  engaged  any  perfon  to  ferve  as  a  volun*  ftitatct. 
leer  as  aforefaid,  and  after  fuch  perfon  hath  been  inrolled, 
(hall  rcfufe  to  pay  the  fum  agreed  on ;  it  (hall  be  lawful  for 
any  juftice,  and  he  is  required  to  order  fuch  fum  as  (hall 
appear  to  him  to  be  due,  to  be  paid  to  the  perfon  (o  en* 
gaged  i  and  fuch  juftice  (hall  proceed  therein  in  the  fame 
manner  as  direded  by  20  Gl  3.  c,  19.  for  the  recovery  of 
fervants  wages.   /.  45. 

And  every  perfon  chofen  by  lot  (hall  be  liable  to  ferve.  Balloted  man 
«ahhough  he  may  have  removed  from  the  place  where  his  'u^e^f'bole. 
name  was  inferted  in  the  lift,  provided  he  was  refiding  in 
fuch  place  at  the  time  the  lift  was  prepared,    f.  32. 

If  any  quaiir  (hall  be  balloted,  and  (hall  rtfufe  or  neg-  Qqaken  bcins 
le^  to  appearand  take  the  oath  and  ferve  in  the  militia,  or  balloted, 
to  provide  a  fubftitute  to  be  approved  as  aforefaid,  two  de- 
puty lieutenants  (hall  if  they  ihink  proper,  upon  as  reafon- 
able  terms  as  may  be,  provide  and  hire  a  fit  perfon  to  ferve' 
as  his  fubftitute,  who  (hall  take  the  faid  oath,  and  be  in- 
xolled  in  like  manner  as  other  fubftitutes;  and  two  deputy 
lieutenants  may  levy  (£}  by  diftrefs  and  fale  of  the  goods 
aod  chattels  of  fuch  quaker,  fuch  fum  as  (hall  be  necelFary 
to  defray  the  expence  of  providing  fuch  fubftitute,  rendering 
tofucbquaker  the  overplus  (if  any)  after  deducing  the 
charges  of  fuch  diftrefa  and  fale  :  And  if  fufficienc  diftrefs 
cannot  be  found,  and  it  (hall  neverthelefs  appear  fatisfac- 
torily  to  fuch  deputy  lieutenants,  that  fuch  quaker  is  of  fuf- 
ficieat  ability  to  pay  the  fum  of  10 1.  they  may  commit  (F) 

L  4  him 


1 68 


Si^aitia  (New). 


^^kers  refilling 
to  p«y  the  I  Ate 
».«.,£  ( •{  Vi>iaa- 

tCcil, 


Who  fliill  be 
deemed  qu^kcrt. 


djAihargc^  irni 
fcrving  •gain. 


Subftttute  not 
di.'c  turned. 


Sprvan'f  to  he 
paid  thtic  w^ge*. 


Copie«  «^f  tVe 
rolls  to  b:  Cr^nf* 


him  to  the  common  gaol  for  three  months,  or  oniil  he  has 
p^id  fuch  fuoi  of  money  as  fuch  deputy  lieutenants  IhaU 
h^ve  agreed  tb  pay  for  fuch  fubfiitute.    /.  35. 

And  if  any  meafurcs  ihall  be  ufed  in  making  fuch  diftreff, 
which  may  by  fuch  quaker  be  thought  opprcfljve,  he  may 
complain  to  the  deputy  lieutenants  at  their  next  mectingi 
who  (hall  hear  and  finally  determine  the  fame.  /V. 

And  where  any  rate  (hall  have  been  made  for  providing 
•  of  volunteers,  and  the  churchwardens  or  overfeers  fliall 
make  complaint  to  a  juftice,  that  any  quaker  refufes  to  pay 
his  rate,  fuch  juttice  fhall  order  fuch  cofts  and  charges  to 
be  paid  for  levying  fuch  diftrefs  ai  he  (hall  think  reafon* 
able,  not  exceeding  10  s,  on  each  of  thefaid  quakers  where 
'  there  are  no  more  than  two,  and  where  there  are  a  greater 
number,  not  exceeding  5  s.  on  each,    /,  36^. 

But  no  perfon  flu II  be  deemed  a  quaker  within  the 
meaning  of  this  adt,  unief"?  he  fliall  produce  at  fome  fub- 
divifion  meeting,  a  ctTiificate  under  the  hands  of  two 
reputable  houfckeepers  of  the  peorle  called  quakers,  ac- 
knowledging fuch  man  10  be  one  of  their  perfuafion.  ///. 

No  perfon  having  ferved  ferfonal/y  or  by  fubjiitute  ac- 
cording to  the  dircdtion  of  this,  or  any  former  a(S,  ftiall 
be  obliged  to  ferve  again,  until  by  rotation  it  comes  to  his 
turn.    /.  27. 

But  no  perfon  who  ferved  on^y  as  a  fuhjlhute  flial!  by 
fuch  fervicc  be  excmpied  from  fcrving  again,  if  he  fliall  be 
balloted,  id. 

And  if  any  fervant  whatever,  hired  by  the  year,  or  other- 
wife,  fliall  be  inroHcd  as  a  militia  man,  and  any  difpute 
fliail  arife  between  him  and  his  emp'oyer,  touching  any 
money  due  to  him  for  fervicc  performed  before  the  time  of 
fuch  fwearing  and  inroHmcnt,  or  of  his  being  oblif/ed  to 
quit  his  ferv ice  by  being  called  out  to  join  the  militia  in 
which  he  fliall  have  been  fworn  and  inrolled  ;  one  juflice 
of  the  county  or  place  where  fuch  employer  fti.ili  inhabit, 
on  complaint  made  within  threi  months  from  the  timeX>f 
quitting  the  fuid  fcrvice,  may  hear  and  determine  the  fame, 
and  order  payment  of  {o  much  wages  in  proportion  to  the 
fcrvice  pefformed,  as  be  fti^ll  think  reafonable :  Provided 
ihe  fum  in  qucition  docs  not  exceed  twenty  pouttils;  and  in 
cafe  of  non  payment  for  21  days,  may  Jevy  the  fame  by 
diltrefs.    /•  43. 

Note,  Alter  every  fubJivifion  meeting,  the  clerk  of  tHe 
faid  rriecling  fliall,  within  1 4  days  after  each  meeting, 
transmit  to  ibe  clerk  of  the  general  meetings,  fair  and  true 
pici  of  the  rolls  figncJ  at  the  faid  meetings,    /.  49, 
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And  fach  fubdivinon  clerk  (hall  atfo,  as  Toon  as  the  ml* 
litii  men  are  inrolled,  likewile  tranfmit  to  the  colonel  or 
cr.miTianding  officer,  a  lift  fpecifying  tht  names,  trades, 
::nd  ufual  places  of  abode,  of  all  fuch  militia  men  as  are 
inroiird,  and  if  fubftitutes,  the  names,  trades^  and  places 
of  abode,  of  the  perfons  in  whofe  room  they  were  in- 
rv!!eJ.    f,  20. 

IX.  Inlifting  and  hating  up  for  volunteers. 

If  any  officer,  ferjcant,  or  other  perfon,  (ball  wilfully  and  loliftrnf  iimb 
k^r^wingly  inlift  any  man  to  ferve  in  his  majefly's  other  ***««!'"**"• 
forces,  who  at  the  time  of  fuch  inli(Ung  fhall  be  iarolled 
or  engaged  to  ferve  in  the  milicia;  every  fuch  inlifting  (hall 
be  deemed  null  and  void.     And  if  any  militia  man,  at  the 
ijnic  of  offering  to  inlift,  (hall  deny  to  fuch  perfon  recruit- 
i.ig  For  men,  that  he  is  a  militia  man  then  a(!lua]ly  inroU 
LJ  and  engaged  to  ferve  (which  fuch  officer,  fcrjeant,  or 
fher  perfon   is  required  to  a(k  every  man  offering  to  in- 
Iill) ;  or  (hall  offer  himfelf  to  be  inrolled  and  ferve  in  any  Oroffennfte 
oir.cr  regiment,    battalion,    or    independent  company  of  'er^«  <p  «*»e irt* 
r.i:!itia  ;  every  militia  man  fo  offending,  (hall,  on  convic*  ""*******»^* 
tion,  upon  the  oath  of  one  witnefs,  before  one  juftice,  be 
committed  to  the  common  gaol  or  houfe  of  correction,  for 
2.iy  tinre  not  exceeding  fix  months,  over  and  above  any 
penalty  or  puni(bment  to  which  he  (hall  be  otherwife  lia- 
ble ;  and  from  the  day  on  which  his  engagement  to  ferve 
in  the  militia  (baH  end,  and  not  fooner,  (ball  belong  as  a 
foldier  to  the  corps  in  which  he  (hall  have  been  fo  inlift- 

cd.   /.  47-     ' 
And  if  any  officer,  ferjeant,  or  other  perfon,  (ball  in*  f erfoni  know. 

lift  any  man,  knowing  him  to  belong  to  the  militia,  or  J^fi^tji**' ^*"?  * 

without  afking  him  if  he  doeS)  he  (hall  forfeit  for  every  feit^eU 
fuch  offence  20 1.     id. 

And  if  any  perfon  ferving  in  the  regular  forces,  (hall  Soldier  In  the 

ofFcr  himfelf  to  ferve  and  be  inrolled  as  a  fubflitute  in  the  T«8"**"»  o^f- 

militia,  he  (hall  forfeit  and  pay  10 1,  to  the  informer;  or  th^Dihtiiu^" 
be  committed  to  the  common  gaol  or  houfe  of  corredlion, 
fur  any  time  not  exceeding  three  months.     iV. 

And  if  any  perfon  (hall  give  orders  to  any  ferjeant.  drum^-  Clvlnr  orr^ert  u 

— ,^        ^       t  ^       r       ••       t  •!••  t  beat  OD  for  ¥0« 

Kcr,  of  other  perfon  fervirrg  \n  the  mihtia,  to  beat  up  in  ivniecxi, 
ary  city,  town,  or  place,  for  volunteers  to  ftrve  in  the  mi' 
lit^,  the  perfon  who  (hall  give  fuch  orders  (hall,  on  proof 
thereof  upon  oath  before  one  juflice,  forfeit  20  I.  j  one 
tnoi'ty  whereof  (hall  go  to  the  informer.  And  if  fuch  fer- 
jeant, drummer,  or  other  perfon,  (hall  refufe  to  declare  upon 
e^th,  before  fuch  juftice,  from  whom  he  received  fuch  or- 
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<)tfs,  /ucb  juftice  may  commit  him  to  the  houfe  of  correc** 
tion  for  any  time  n^t  exceeding  three  months.    /.  48* 

X  Training  and  Exercife. 

The  militia  (hall  be  trained  and  excrcifed  in  R»nner 
following  :  that  is  to  fay,  by  regiment,  battalion,  or  inde- 
pendedt  compaoy*  once  in  every  year  for  28  days  together, 
at  fuch  time  and  place  as  (hall  be  leaft  inconvenient  to  the 
publick,  to  be  appointed  by  a  general  meeting  of  the  lieu- 
tenancy to  be  holden  as  before  diredled,  or  in  defauk  of 
fuch  meeting  being  holden,  then  by  the  lieutenant,  or  by 
three  deputy  lieutenants  authorized  by  his  majefty  to  a^ 
when  the  lieutenant  (ball  be  out  of  Great  Britain  as  afore- 
faid.  And  during  fuch  time  as  the  militia  (hall  be  afiem- 
bled  to  be  trained  and  exercifed,  all  the  provifions  in  any 
^St  which  (hall  be  then  in  force  for,  punifhijng  mutiny  and 
defertion,  and  the  better  payment  of  the  army  and  their 
quarters,  (ball  be  in  force  with  refpedl  to  the  officers  and 
private  men  of  fuch  militia  in  all  cafes  whatfoever,  but  not 
;o  extend  to  life  or  limb*    f.  68. 

And  notice  of  the  time  and  place  of  exercife  (ball  be 
fent  by  the  clerk  of  the  general  meetings  to  th^  chief  con- 
flables,  with  diredtions  to  forward  the  fame  to  the  confta- 
blei  or  other  officers  of  the  feveral  pariflies  or  places;  who 
ihall  caufe  fuch  notice  to  be  fixed  on  the  doors  of  their 
churches  or  chapds  refpeflivcly ;  or  if  any  place  (hall  have 
|io  church  or  chapel  belonging  to  it,  on  the  door  of  the 
church  or  chapel  of  fome  pari(h  or  place  thereto  adjoining. 
And  all  fuch  militia  men  (hall  duly  attend  at  the  time  and 
place  of  exercife  according  to  fuch  notice*    /.  69. 

And  the  clerks  of  the  feveral  fubdivifion  meetings  (hall, 
ttn  days  at  leaft  before  the  time  fo  appointed  for  the  an- 
nual exercife,  caufe  a  full  and  true  lift,  fpectfying  the 
name  and  date  of  the  inrollment  of  all  the  men  enrolled 
within  each  fubdivifion,  to  be  tranfmitted  to  the  command- 
ing officer,  or  pcrfon  appointed  by  him  to  receive  the  fame; 
and  (hall  caufe  a  duplicate  of  fuch  lift  to  be  tranfmitted  in 
like  manner  to  the  adjutant.    /.  70. 

And  at  the  firft  meeting  for  annual  exercife  after  the 
paffing  of  this  a6t,  the  commanding  officer  (hall,  on  the 
firft  day  on  which  fuch  regiment,  battalion,  or  independ- 
ent company  is  direded  to  aftemble,  and  in  the  prefence  of 
fuch  deputy  lieutenants  and  officers  s^s  (hall  be  then  and 
there  aiTembled,  caufe  fuch  number  of  perfons  inrolled  to 
be  chofen  by  ballot  out  of  the  lift  returned  for  each  fubdi- 
vifion,  as  Uiail  be  equal  to  iwo^thirds  of  the  complete 
J  2  number 
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number  that  ought  to  have  been  inrolled  on  the  lift  of  facb 
fuUivifion  :  But  where  the  number  of  men  cannot  be  di«> 
vidcd  into  three  equal  parts,  the  two-thirds  to  be  fo  chofent 
(hall  be  computed  upon  the  next  highcft  nuaiber  chat  can 
be  divided  into  three  equal  parts.    y«  71* 

And  on  the  day  next  after  fuch  ballot,  the  commanding  '^\^^JJl^'?' 
officer  {ball  caufe  the  regiment,  battalion,  or  independent  men  are  to  bf 
company  to  be  muftered,  according  to  the  fubdivifion  for  nuiUruU 
wbieh  each  perfon  (hall  have  been  inrolled  to  feive,  and 
fhlll  caufe  the  roll  of  each  retpeAive  fubdivifion  to  be  pub- 
lickly  caUed,  and  as  the  name  of  each  perfon  Iball  be  read 
over,  he  flsall  declare  whether  fuch  peifon  is,  or  is  not 
balloted.    /.  72. 

And  if  any  vacancy  (hall  happen  by  the  death  or  dit  ^^  ^^^  **^ 

,  /.       '  r        r     i^  it       J  1.       u  £  «*Mtobc  filled 

charge  of  any  perfon  fo  balloted,  or  by  the  expiraiion  of  |,p, 
the  term  of  .his  fervice,  the  commanding  officer  iball,  at 
the  next  meeting  for  annual  exercife,  ballot  in  the  manner 
before  direded,  for  fuch  further  number  as  (hall  be  want- 
ing  to  complete  the  full  proportion  of  two-thirds  of  the 
number  of  which  fuch  regiment*  &r.  ought  to  conftft* 

And  the  men  fo  balloted  (hall  be  trained  and  exercifed  **"  ^'^^^ 
for  the  lime  and  in  the  manner  before  direded,  during  ^nd  thrieai^ 
every  year  for  which  they  are  inrolled,  and  the  remainder  der  airtharfcd. 
(hall  be  difcharged  from  further  attendance  during  the  re-^ 
mainder  of  the  term  appointed  for  annual  exercife.    /.  74. 

But  the  men  fo  difcharged  (hall,  during  the  time  they  Thofe  iUchnt^ 
remain  in  the  town  or  place  where  fuch  regiment,  is^c.  is  tomiiiun!  uw 
alTembled,  be  fubjcA  and  liable  to  the  fame  orders,  regu-  white  they  n« 
lations,  penalties  and  puoifhments,  as  thofe  fo  chofen  to  '^^"^ 
be  trained  and  exercifed  ;  unlefs  they  (hall  be  ufually  refi« 
dent,  or  have  their  place  of  abode  in  fuch  town  or  place. 

/•7S- 

Provided  always,  that  fuch  perfons  fo  difcharged  (hall.   Men  difcharfti, 

and  arc  required  perfonally  to  appear  at  any  fubfequent  time  «o^pp«*'  «  ^i 
or  place  of  exercife,  of  which  like  notice  (hall  be  given  as  e?ciic!"*"' **" 
aforefaid,  and  on  default  of  fuch  appearance,  (hall  be  fub- 
jed  to  the  fame  penalties  and  pani(hments  as  any  other 
perfons  inrolled  to  ferve  are  fubje^l  to.    /.  76. 

Provided  alfo,  that  if  any  inrolled  perfon  who  (hall  not  Perfont  not  Mr 
be  balloted,  (hall  offer  himfclf  as  a  volunteer  to  be  trained   ^f^^(^^]J^^ 
and  exercifed,  in  the  room  of  any  who  (hall  be  balloted,  ^ 

the  commanding  officer  may  accept  fuch  volunteer  in  the 
room  of  fuch  balloted  perfon,  who  (hall  be  trained  and 
txcrcifed  in  the  fame  manner,  and  under  the  fame  regula- 
tions, and  for  the  fame  |erm  as  if  be  had  himfclf  been  bal- 
loted. /.  77. 

And 
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And  every  miiicia  man  (not  labouring  under  any  infir- 
mity incapacitating  him)  who  (hall  not  appear  ^t  the  time 
and  place  appointed  for  annual  exercife,  notice  having  been 
publithed  as  aforefaid,  (hall  be  deemed  a  deferrer;  or  hav- 
ing joined  the  corps,  (hall  defert  or  abfent  himfelf,  and 
fhatl  not  be  apprehended  during  the  time  of  fuch  exercife; 
(ball  in  either  cafe  forfeit  and  pay  20 1,  which  if  not  im- 
mediately paid,  one  juftice,  before  whom  be  (hall  be  con- 
vii^ed,  (hall  commit  him  to  gaol  for  fix  months,  or  until 
he  (hall  have  paid  the  faid  penalty,    f.  82. 

And  if  the  commanding  officer,  or  adjutant,  or  officer 
commanding  the  company  to  which  fuch  offender  belongs, 
(hall  receive  information  of  the  place  where  he  (hall  be 
er  refide,  he  may,  by  writing  tinder  his  hand,  defcribe  fuch 
offender,  and  alfo  certify  that  he  did  not  join  the  regiment 
tt  the  time  of  annual  exercife,  or  deferred  during  fuch  ex- 
ercife [as  the  cafe  may  1»e],  and  fend  the  fame  by  a  fer- 
jeant,  corpofal,  or  drummer,  to  the  adjutant  or  ferjeant 
major  of  the  miiitia  of  the  county  or  place  i^herein  fuch 
offender  is  fuppofed  to  be;  and  the  adjutant  or  ferjeant  ma- 
jor, to  whom  fuch  certificate  (hall  be  fent,  (hall  direS  a 
party  of  the  ferjeants,  corporals^,  or  drummers- of  the  regi- 
ment  to  which   he  belongs,  taaffift  in  apprehending  fuch 
o^ender,  and  in  conveying  him  before  fome  juftice  of  the 
county  or  place  where  he  is  apprehended  ;  and  if^  on  con- 
feilion,  or  oath  of  one  wttnefs,  or  the  knowledge  of  fuch 
juflice,  he  (hall  be  found  guilty  of  fuch  offence,  fuch  ad- 
jutant or  ferjeant  major  Oiall  order  a  like  party,  to  con- 
vey him  to  the  head  quarters  of  the  corps  of  militia  of  the 
next  county  or  place,  in  the  way  to  where  he  belongs, 
and  (ball  deliver  him  to  the  adjutant  or  ferjeant  major 
thereof,  who  (hall  caufe  him  to  be  conveyed  on  in  like  man- 
ner to  the  next  county  or  place,  until  fuch  offender  (hall 
be  delivered  into  the  cuftody  of  the  adiutant  of  the  corps 
to  which  he  belongs  ;  who  (hall  take  him  before  a  juftice 
CO  be  dealt  with  as  aforefaid.     And   from  the  time  of  his 
being  (o  apprehended,  until  he  is  brought  before  fuch  juf- 
tice,  he  (hall  be  iubfiiled  at  the  rate  of  6d.  per  day,  froia 
the  (lock  of  the  county  or  place  to  which  he  belongs ;  for 
which  fuch  juflice  (hall  make  an  order  upon  the  treafurer 
of  fuch  county  or  place.    /I  92. 

It  (hall  be  lawful  for  the  mayors,  bailiffs,  conftables, 
and  other  chief  magiftrates  and  officers  of  cities,  towns, 
pari(he<,  tithings,  and  other  places^  aitd,  in  their  default, 
or  abfence,  for  a  juftice  of  the  peace  inhabiting  in  or  near 
fuch  place,  but  for  no  others ;  and  they  are  hereby  required 

to  quarter  and  billet  the  officers  and  privaie  men^  at  the 

times 
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limes  when  they  fhall  be  called  out  ta  annual  exercife,  ii> 

inns,  livery  ilables,  alehoufes,  vi£lualling  houfes,  arid  all 

houi'cs  of  perfons  felling  brandy,  ftrong  waters,  cyder* 

wine,  or  metheglin,  by  retail ;   on  application  to  them 

made  by  the  lieutenant,  or  by  the  colonel  or  commanding 

officer.    And  when  the  militia  is  not  embodied,  the  mayors  Serjeants,  stu 

and  other  chief  magiftrates  and  officers  as  aforefaid,  or,  in  to  be  billeted  ^ 

their  default  or  abfence,  one  iuftice  as  aforefaid,  may,  and  when  the  m.inu 

are  and  i€  required  to  order  and  provide  convenient  loJg-  ^^.^^ 

ing  in  fuch  houfes  as  aforefaid,  for  the  ferjeants,  corporals, 

and  drummers.    /.  78. 

And  during  the  annual  exercife,  the  captain  or  com-  Stoppagetofpay, 
mandiog  officer  of  every  company  may  put  the  men  of  his  **"""!  «h«ii«»c 
company  under  fioppages  not  exceeding  6d.  a  day,  for 
providing  them  with  linen,  {lockings  and  other  neceitaries, 
and  for  repairing  any  arms  which  fhall  have  been  broken 
or  damaged  by  fuch  perfon's  negledl;  but  fliail  account 
with  each  man  for  fuch  ftoppages ;  and  after  having  de- 
duced what  has  been  laid  out,  (hall  pay  him  the  remainder 
(if  any)  before  he  be  difmiiTed  from  fuch  exercife.    /.  87. 

And  if  any  militia  man  (hall  on  his  march,  or  at  the  MeofaUlngrKlc. 
place  of  annual  exercife,  be  difabled  by  ficknefs,  or  othcf- 
wife,  one  juftice,  or  the  mayor  or  chief  magiArate  of  any 
city  or  place,  where  fuch  man  (ball  then  be,  by  warrant 
under  his  hand  and  feal,  may  order  fuch  relief  as  he  (hail 
think  reafonable,  to  be  given  to  him  by  the  officers  of  fuch 
pariflb  or  place ;  which  officers  (ball,  upon  producinj^  an 
account  of  fuch  expences  to  the  treafqrer  of  the  county  or 
place  for  which  fuch  man  (hall  ferve  (fuch  account  bcin*/ 
firft  allowed  under  the  hand  of  one  juftice)  be  reimburfed 
fuch  expences ;  and  fuch  treafurcr  (hall  be  allowed  the 
fame  in  his  accounts,    f,  79. 

And  when  the  militia  (hall  be  called  out  to  be  trained  CamagMt*  %f^ 
and  exercifed,  any  juftice  of  any  county,  riding,  or  place,  p"»»<ie4« 
being  thereunto  required  by  an  order  from  the  lieutenant, 
or  a  deputy  lieutenant,  or  from  the  colonel  or  other  chief 
commiffioncd  officer,  of  any  corps  or  detachment  of  mili- 
tia, being  within  fuch   county,  riding,  or  place,  to  ifTue 
his  warrant  to  the  chief  conftables,  petty  conftables,  or 
other  officers,    of   the  hundreds,    parifhes,    tithings,    or 
places,  from,  through,  near,  or  to  which  any  fuch  corps  of 
militia,  or  detachment  thereof,  (hall  be  ordered  to  march, 
requiring  thc-m  to  provide  fuch  fufficient  carriages  to  con- 
vey the   arn>8,  cloches,    accoutrements,   powder,   match^ 
bullets,  an^i  other  ftotcs,  with  able  men  to  drive  fuch  car- 
riages, as  (ha)!  be  mentioned  in  fuch  order;  but  in  cafe 
fttwh  fuffi:iei.t  carriages  and  men  cannot  be  provided  within 
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Pay  for  the 
timu 


To  (0  onlf  ooe 
^7*t  jooroe  J. 


Atlowtoce  from 
tlie  county* 


Moflcets  to  be 
marked. 


Stltios,  pawn- 
sngy  or  refu6ng 
to  deVvtf  op 
clothes,  armty 
Jec. 


PtnaVtyoo  boj- 
i«f  arans,  &c« 


fuch  county,  riding,  hundred,  divifion,  or  place;  then  an^ 
juftice  for  any  adjoining  County,  riding,  or  place,  (halt, 
upon  fuch  order  as  aforertid  being  fheWn  to  him,  iflue  his 
varrar.:  in  like  manner  within  fuch  adjoining  county^ 
riding,  or  place,  for  the  purpofes  aforefaid,  to  make  upt 
fuch  deficiency  of  carriages  and  men.    f,  8o* 

And  fuch  lieutenant,  deputy  lieutenant,  colonel,  or 
other  chief  commiffioned  officer,  requiring  fuch  carriages 
and  men,  (hall  at  the  fame  time  pay  to  every  fuch  chief 
conftable  or  other  officer  for  the  ufe  of  the  pcrfon  who 
ihall  provide  fuch  carriages  and  men,  the  fum  of  i  s.  for 
every  rtiilc  any  waggon  with  five  horfes,  and  any  waia 
with  fix  oxen,  or  with  four  oxen  and  two  horfes  (hall  tra- 
vel ;  and  9  d.  for  every  mile  any  care  with  four  horfes  ihall 
travel,  and  fo  in  proportion  for  carriages  drawn  by  a  lefs 
number  of  horfes  or  oxen,  for  which  fuch  chief  condable 
or  other  officer  fhall  give  a  receipt.  /V. 

And  fuch  chief  conftables,  petty  conRables,  or  other 
officers,  (hall  order  and  appoint  fuch  perfons  having  car- 
riages within  their  refpc^tive  divifions  as  they  (hall  think 
proper,  to  provide  and  furni(h  fuch  carriages  and  men,  ac- 
cording to  fuch  warrant;  which  perfons  fo  ordered  £hall 
provide  and  furni(h  the  fame  accordingly,  for  one  day's 
journey  and  no  more.     id. 

And  \t\  cafe  any  fuch  chief  conftables,  conRables,  or 
other  officers,  (hall  be  at  any  charge  for  fuch  carriages, 
over  and  above  what  is  fo  received  by  them  as  aforefaid, 
fuch  overplus  (hall  be  borne  by  every  county,  riding,  or 
place  where  fuch  additional  expence  (hail  be  incurred,  and 
be  repaid  to  them  without  fee,  by  the  treafurer  out  of  the 
publicic  (lock.     id.  ^ 

And  all  muflcets  for  the  (^rvice  of  the  militia  (hall  be 
marked  with  the  letter  M,  and  the  name  of  the  county  or 
place  to  which  they  belong.    /.  85. 

And  if  any  militia  man  (hall  fell,  pawn,  or  lofe  any 
of  his  arms,  clothes,  or  accoutrements,  or  negled  or  re- 
fufe  to  return  tHe  fame  in  good  order,  to  his  captain  or 
perfon  appointed  to  receive  the  fame,  he  (hall  foi  feit  not 
exceeding  3I.  and  if  not  immediately  paid,  the  juflice  be* 
fore  whom  he  is  convi6led  (hall  commit  him  to  the  hou(e 
of  correction  for  any  time  not'exceeding  three  months,  or 
until  fuch  penalty  be  paid.     id. 

If  any  perfon  (hail  knowingly  and  willingly  buy,  take 
in  exchange,  conceal,  or  oiherwife  receive,  any  arms, 
clothes,  or  accoutrements,  belonging  to  any  militia  man^ 
on  ai^y  pretehce  whatfoever,  he  (hall  forfeit  51.^  which  if 
(HOC  irdmediaCcly  paid,  and  be  (hall  notbave  fuffident  gooSk 

whereon 
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v^hcrcon  to  levy  the  fame ;  the  jufticc  before  whom  he  Is 
convided,  fhall  commit  him  to  gaol  for  three  months,  or 
ihalUaufe  him  to  be  publickly  whipped;  at  the  difcretion 
of  fuch  juftice.    /,  86. 

And  the  arms,  when  the  militia  are  not  embodied,  (hall  Am!»,  &c.  tobd 
be  kept  in  fuch  convenient  place,  as  the  colonel,  or  (where     ^'*^* 
there  is  no  colonel)  commanding  officer  ffaall  dired,  with 
the  approbation  of  the  lieutenant.    /.  90. 

And  one  third  part  of  the  feijeants,   corporal^    and  One  third  of  t1i« 
drummers  (hall  conftantly  rcfide  within  the  city,  town,  or  Jtfidet'het/du 
place  where  the  arms  are  kept,  and  (hall  be  under  the  com-  ^riniarakepu 
command  of  the  adjutant,  who  (hall  z&  in  fuch  command 
under  the  orden  of  the  colonel,  or  (if  there  is  no  colonel) 
coffloianding  officer,    f*  ^i» 

And  no  ferjeant,  corporal,  or  drummer,  (hall  be  abfent  An^  not  to  be 
from  fuch  city,  town,  or  place,  without  a  regular  fur-  "i^^Mt  without « 
lough  from  his  colonel  or  commanding  officer;  on  pain  of  ^^^ 
being  liable  to  be  apprehended  as  a  deferter.     id. 

And  fuch  adjutant  (ball  never  abfent  himfelf  from  fuch  Adjotantnott* 
City,  town,  or  place,  without  leave  of  the  colonel,  or  be  ibfeat  wich- 
(where  there  is  no  colonel)  of  the  commanding  officer,  id,  ®"^  ***»«• 

Provided  neverthelefs,  that  whenever  fuch  adjutant  (hall  lo  bit  abrrac% 
be  abfent  with  leave  as  aforefaid,  then  fuch  ferjeants,  cor-  «ho  ferjeanc  m«« 
porals,  and  drummers,  (hall  be  under  the  command  of  the  3®'^»»^* 
ierjeant  major,  or  of  fome  ferjeant  to  be  appointed  by  fuch 
adjutant,  with  the  approbation  of  fuch  colonel  or  com- 
manding officer,  to  adt  as  ferjeant  major  during  the  ab- 
fcnce  of  fuch  adjutant,     id. 

And  the  colonel  or  commanding  officer  of  every  regi-  Return  |o  b* 
ment,  battalion,  or  independent  company  (hall,  as  often  as  niadete'theii«iM 
they  ihail  be  called  out  to  annual  exercifc,  return  to  his  ««"»«« »f'«f««-' 
fnajcfty's  lieutenant  a  true  ftate  thereof  j  and  if  he  (hall  "  *  "*='"'• 
rcfufe  or  negleA  for  fix  months  after  the  annual  exercife 
fotodo,  he  (hall  forfeit  100  I,    /  gf. 

And  the  adjutant,  or  in  his  abfence  the  ferjeant  major.  Monthly  rcnTrnt 
feall  make  a  monthly  return  of  the  true  ftate  of  the  fer-  ^^  «*>?  Hran  s, 
jcants,  corporals,  and  drummers,  to  the  lieutenant  of  the  *^«'<>^*'  "»*<^c 
county,  and  to  the  commandmg  ofncer ;  and  in  default  Qiat. 
thereof,  fuch  adjutant  or  ferjeant  major  (hall  be  fubjcd  to 
fuch  puni{hment  as  a  court  martial  (hall  adjudge.    /.  91. 

The  lieutenant,  or  three  deputy  lieutenants  of  every  Rftorn  to  fe 
county,  riding,  or  place,  where  the  militia  (hall  be  raifed,    madetoihe 
Ihall,  on  or  before  the  25th  Jay  of  December  \czr\v^  tranf-    'J"^''^'»'« 
niitaccrtincatc  to  the  clerk  of  the  peace,  contammg  an 
account  of  the  names,  number,  and  rank  of  the  officers, 
and  the  number  of  private  men  cf  the  miHtia  in  that  year, 
and  the  time  during  which  fuch  militia  bath  been  trained 
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aod  exerdfed ;  and  every  fuch  clerk  of  the  peace  (hall  de« 
liver  fuch  ceriificate  to  the  juftices  at  their  general  quarter 
felEons  next  after  25th  December  yearly,  on  the  day  on 
which  fuch  r<^flions  (ball  be  opened,  and  the  fame  (hall  be 
filed  amongft  the  records  of  fuch  fefiions.  And  where  no 
fuch  certificate  (hall  be  received  by  the  clerk  of  the  peace 
as  aforefaid,  he  (hall  certify  the  fame  under  his  hand  and 
feal  to  the  judices  fo  aflembled,  and  the  fame  (hall  be  filed 
in  like  manner.    /  116. 

And  fuch  clerk  of  the  peace  (hall  within  14  days  after 
fuch  fefiions,  traofmit  to  the  treafury,  and  alfo  to  the  re- 
ceiver general  of  the  land  lax,  a  copy  figned  by  him  of  every 
certificate  which  he  (hall  have  received  as  aforefaid :  and 
where  fuch  certificate  (hall  have  been  omitted,  he  (hall  in 
like  manner  certify  fuch  omiffion,  and  that  he  hath  certi- 
fied fuch  omiflion  to  the  juflices  at  fuch  feUions,  and  re- 
quired them  to  proceed  according  to  the  dire£tions  of  this 
ad.    /,  124. 

And  if  any  clerk  of  the  peace  (hall  refufe  or  wilfully 
rcgleft  to  receive,  deliver,  file,  make,  record,  or  tranf- 
mil  any  fuch  certificate  as  aforefaid,  he  (hall  forfeit  100  !• 
and  his  cffice,  and  be  rendered  incapable  of  having,  re- 
ceiving, or  holding  any  office  of  trull,  civil  or  military} 
under  the  crown,    /.lib* 

XL  Cloatbing  and  Pay. 

The  pay  of  the  embodied  militia  will  be  fpecificd  when 
we  come  to  treat  of  their  being  drawn  out  into  actual  fer- 
vicc. 

The  pay  of  the  vnembodied  militia  is  direflcd  by  annual 
at^s.  That  which  is  here  fpecified  is  the  32  G.  3.  c  26. 
By  which  it  is  ena<£led,  that  in  every  place  where  the  mili- 
tia is  or  (hall  be  raifed,  the  receiver  general  of  the  land  tax 
for  fuch  pla<je  (hall  IfTue  and  pay  as  followeth: — For  the 
piy  of  the  faid  militia  for  4  calendar  months  in  advance, 
at  the  rate  of  6  s.  a  day  for  each  adjutant 'j  i  s.  for  each  /rr- 
jeont^  with  the  addition  of  2  s.  6  d.  a  week  for  each  ferjeant 
.  majors  6  d.  a  day  for  each  drummer^  with  the  addition  of 
6  d.  a  day  for  each  drum  major ;  arvd  at  the  rate  of  8  d.  a 
day  for  each  corporal \  and  at  the  rate  of  4d.  a  month  for 
each  private  man  and  drummer  for  defraying  contingent  eX' 
fences^  one  penny  wheieof  to  be  applied  to  the  hofpital  ex- 
pences  when  they  are  out'upon  their  annual  exercife;  and 
for  half  a  year*s  falary  for  the  clerk  of  the  regiment  or  batia" 
Hon  at  the  rate  of  50  1.  a  year  j  and  to  the  clerk  cf  the  gt' 
neral  mtetlngs  at  the  rate  of  5 1.  5  s.  for  each  meeting ;  and 
9  to 
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to  the  feveral  clerks  #/  iht  fuhdivifton  meethgt  at  the  rate  of 

1 1.  1 5.  for  each  meeting  ;  and  zWo  for  cloathing^  attcf  the  Clouhinf, 

rate  of  3  1.  10 s.  for  each  ferjeant,  and  2 1.  for  each  drum- 

n^er,  with  the  addition  of  1 1.  for  each  ferjeant  major  and 

drum  major ;  anJ  2I.  for  each  corporalf  [where  they  have 

not  been  cloathed  within  two  years,]   and  with  refpe£t  to 

the  private  man  at  the  rate  of    i  1.    12  s.  for  each  private 

man  cbofen  by  ballot  to  be  trained  and  cxercifed,     /.  i« 

All  which  fwins  of  money  aforefaid  (except  what  fhill  Firft  payrawt^i 
be  due  to  the  clerks  of  the  meetings^  and  except  what  fhall 
be  due  for  cloathing)  (hall,  where  the  mih'tia  has  never 
been  embodied,  be  paid  by  the  receiver  general  into  the 
hinds  of  the  clerk  of  the  regiment  or  battalion,  on  his 
producing  h!s  warrant  of  appointment  to  fuch  office  under 
the  hand  arid  feal  of  his  majefty's  lieutenant  \  and  where 
the  militia  has  been  embodied,  into  the  hands  of  the  clerit 
of  the  regiment  or  battalion,  on  his  producing  his  warrant 
of  appointment  to  fuch  office  under  the  hand  and  fcal  of 
the  colonel,  or,  where'  there  is  no  colonel,  of  the  com-» 
mandin;:  officer,  notwithftaading  fuch  militia  fhill  have 
been  difembodied  j  and  where  the  militia  (hall  be  formed 
into  independent  companies,  fuch  fums  (hall  be  paid  by 
the  receiver  general  into  the  hands  of  the  refpc6live  captain 
of  fuch  independent  company,  or  to  fjch  perfon  as  fuch 
captain  fball  authorife  to  receiv^e  the  fame.    f.  2. 

And  the  (aid  receiver  general  (hall  alfo  within  14  days  Second pt/nieiitf 
afier  the  expiration  of  the  third  calendar  month  from  the 
time  of  the  faid  Hrft  payment,  make  a  fecond  payment  for 
four  calendar  months  in  advance;  and  within  i4days  after 
the  expiration  of  the  thnrd  calendar  month  from  the  time 
ot  the  faid  fecond  payment,  make  a  third  payment  for  foiir  Thud  paymcatf 
calendar  months  in  advance  ;  for  the  pay  and  contingent 
cxpences  of  the  militia,  and  for  the  allowances  to  the  re- 
gimental or  battalion  clerk:  and  the  receipt  of  fuch  cltrk, 
and  of  fuch  captain  of  an  independent  company,  or  of  the 
perfon  authorized  by  him  as  aforefaid  to  receive  the  fame, 
(hall  be  a  fufficient  difcharge  to  the  receiver  general,    id* 

And  the  clerk  of  the  regiment  or  battalion  (hall  forth-  Payments  to  be 
with,  after  the  receipt  of  fuch  fums  as  aforefaid,  pay  or  ""^^^  by  there-. 
caufc  to  be  paid  one  calendar  month's  pay  m  advance  to  SlTonchik. 
the  ^jutant ;  and  to  the  captain  or  commanding  officer  of 
each  company  two  months  pay  in  advance  for  the  ferjeants, 
drummers,  and  corporals ;  and  alfo  to  the  commanding 
officer  of  the  company  to  which  the  ferjeant  major  and    ^, 
drum  major  (hall  belong,  two  months  pay  in  advance  for 
fuch  ferjeant  and  drum  major ;  and  fo  from  lime  to  time 
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fo  long  as  any  money  on  that  account  (hall  r^diaia  lil  hit 
hands.    /  3. 
To  be  d  (iributed       Which  pay,  every  fuch  captain  or  comnnanding  officer 
bjf  ibe  capuiw.  {hall  diftributeto  each  perfon  belonging  to  hfs  company, 

as  it  (hall  become  due;  and  (hall  once  in  every  year  give 
in  to  the  clerk  of  the  regiment  or  battalion  (or  if  captain 
of  an  independent  company,  to  the  receiver  general)  an  ac- 
count of  the  feveral  payments  he  (ball  have  made  in  )sur- 
fuance  of  this  ad,  according  to  the  following  form : 


County  of  —  Dr. 
To  cafh  received  1  1.  s*  d. 

of  Mr. 

regimental  or  bat- 
talion clerk,  or  re- 
ceiver general,  (as 
thi  cafijhall  bi)^  for 
two  months  pay  in 
advance. 


Per  Contra  — 

Paidferjeant 

for  days  pay 

from  the  —  day  of 

to  the  

of  —  following. 

Ditto  as  ferjeant  ^ 
major.  \ 

Paid  — -  drum- 
mer r  days  at 
6  d.  from  the         ■ 
of  —  to  the  ' 
of  —  following. 

Ditto    as    drum  1 
major.  | 


Or. 

1.  s.  d« 


Paid 


ral 

the 

the  

following. 


corpo- 

days  from 
of to 


of 


Scfjeftoti  or 


.1 
> 


And  (hall  pzy  back  to  the  faid  clerk  or  to  the  receiver  ge- 
neral, as  the  cafe  (hall  be,  the  furplus  (if  any}  remaining 
in  his  hands.    /  3. 
9cff]eMitBor  Provided,  that  in  cafe  the  commanding  officer  of  any 

dnimmeri  being  regiment,  battalion,  or  independent  coitapany  (hall  certify 
difcharged.         j^  writing  to  the  clerk  of  the  fame,  that  he  hath  difchtrged 

any  ferjeant  or  drummer  as  unfit  for  fervice  ;  In  fuch  cafe 
no  pay  (hall  be  iflTued  for  the  perfon  fo  difchairged,  until 
another  be  duly  appointed  by  him  :  And  that  no  payment 
be  made  to  any  ferjeant  or  drummer  who  hath  been  fo 
difcbarged,  or  who  hath  not  previoufly  been  approved  of 
by  the  commanding  officer,  in  cafe  of  vacancy  by  death  or 
otherwife.    /.  4* 

And  the  clerk  of  each  regiment  or  battalion,  out  of  the 
^money  hereby  diredhd  to  be  paid  to  him  for  defraying  the 
cmtlngent  expences^  (hall  yearly  pay  to  the  colonel  or  com- 
manding officer  one  penny  a  month  for  each  pdrate  man 

and 
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tnd  dnimmcr,  for  defraying  the  hofpltal  expifun  during  the 
time  of  the  men's  being  abfent  from  bonne  on  account  of 
tfactr  annual  exercife>  and  (hall  from  time  to  time 'pay 
furh  fums  as  may  be  neceflary  for  the  npair  of  arms^  and 
the  carrsagi  and  removal  thereof,  upon  an  order  in  writ- 
ing figned  by  the  colonel  or  commanding  officer;  and  after 
payment  of  fuch  fums  as  (hall  be  drawn  on  him  by  fuch 
colonel  or  commanding  officer  as  aforefaid,  he  (hall  yearly 
make  op  an  account  of  all  fuch  money,  and  the  expendi- 
ture thereof,  and  of  the  balance  rematntog  in  his  hands^ 
which  faid  balance  (hall  form  a  (lock  purfe  for  the  ufe  of 
the  regiment,  and  tranfmit  the  fame  to  the  colonel  or 
commanding  officer  to  be  by  him  examined,  allowed^  and 
figoed ;  and  the  account  fo  allowed  and  figned  (hall  be  the 
proper  voucher  and  acquittal  of  fuch  clerk  for  the  applica* 
tion  and  difpofal  of  fuch  money.    /.  5« 

And  the  money  hereby  dire&ed  to  be  ifliied  for  the  con- 
tingent expences  of  each  independent  company  (hall  be  in 
Kke  manner  applied  to  the  particular  ufe  of  fuch  independ- 
ent company  bj^  the  captain  thereof ;  and  (hall  yearly  be 
in  like  manner  accounted  for  to  the  receiver  general, 
wbofe  allowance  of  fuch  account  ihall  in  like  manner  be 
the  proper  voucher  for  the  expenditure  and  difpofition 
thereof,    f  6. 

And  the  (aid  regimental  or  battalion  clerk  may  retain  to  cierk  to  retain 
his  own  ufe,  out  of  the  money  fo  Ky  him  received,  fuch  **»««-ow«  ^^'^^y* 
further  fums  as  (hall  complete  the  allowance  herein-before 
made  for  his  falary.    /.  y. 

And  the  receiver  getieraU  fo  foon  as  he  (hall  receive  a  R«(««vcr.se« 
warrant  under  the  hand  of  the  colonel  or  commanding  of-  th"do«thfn2r 
fioer  certifying  the  receipt  of  the  cloathing,  which  certi- 
ficate (hall  certify  the  number  of  ferjeants,  corporals, 
'rammers,  and  private  men  for  whom  the  fame  (hall  have 
been  fupplied  ;  and  an  order  from  the  faid  colonel  or  com- 
manding officer  for  the  money  due  for  the  fame,  payable 
to  the  perfon  who  furni(hed  the  faid  cloathing,  (hall  pay 
the  fum  mentioned  in  fuch  order  to  the  perfon  entitled  to 
receive  the  fame,  (provided  the  faid  cloathing  (hall  not  ex- 
ceed the  allowance  herein-before  directed,)  and  fuch  war- 
not,  order,  and  receipt,  (hall  be  a  difcharge  to  the  re- 
ceiver* general,   yi  17.  ^ 

And  whenever  his  majefty's  lieutenant,  or  any  three  or  P»y  »!>'«  o«t 
more  deputy  lieutenants,  (hall  have  fixed  the  days  of  cxcr-  ere'fr^**"* 
cife,  they  (hall,  as  foon  as  may  be,  certify  the  fame  to  the 
receiver  general,  fpecifying  the  number  of  men,  and  the 
number  of  days  they  are  to  be  abfent  from  home  on  ac- 
count of  fuch  exercife,  not  exceeding  in  the  whole  2S 
^^p%  which  receiver  general  (hall,  within  14  days  after 
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Captaini  to 


the  receipt  of  fuch  certificate,  pay  to  the  clerk  of  the  regr* 
ment  or  battalion,  at  the  rate  of  7  8.  6d.  a  day  for  eacb? 
teptain^  and  at  the  rate  of  3  s.  6d.  a  day  for  each  /i/«« 
Unantj  and  of  3  8.  a  day  for  each  infign ;  and  alfo  at  the 
rate  of  i  s<  a  day  for  each  privau  man  balloted  to  be 
trained  and  exercifed,  for  the  number  of  daya  he  ihall  be 
abfent  from  home  on  account  of  fuch  e}cercife ;  and  alfo  at 
the  rate  of  1  s.  a  day  for  each  private  man  who  (hall  attend 
the  place  of  annual  exercife,  but  who  ihal)  not  have  been 
balloted  to  be  trained  and  exercifed,  for  any  number  of 
days  not  exceeding  five,  during  which  fuch  •men  fhall  be 
abfent  from  home  on  account  of  their  attendance  at  fuch 
place  of  exercife ;  and  in  fucb  counties  where  there  (halt 
be  independent  companies  only,  the  receiver  general  (hall 
pay  to  the  captains  of  the  independent  companies,  at  the 
rate  of  7  s,  6  d.  a  day  for  each  captain,  and  fo  of  the  reft, 
in  like  manner  as  aforefaid  ;  and  the  faid  regimental  or 
battalion  clerks  (hall  forthwith  pay  to  each  eapuin  of  the 
faid  regiments  or  battalions  the  proportion  of  pay  belong- 
ing to  each  captain,  and  likewifc  the  p|y  bfk>nging  co 
their  refpedive  companies,    fi  8» 

But  no  man  inrolled  for  three  years  &nfy^  and  of.  whom 
no  fervice  nor  attendance  is  required,  fiitll  be  emitled  to 
any  pay  or  cloatbing,  nor  (hail  have  any  claim  upon  his 
colonel  or  commanding  officer  for  any  pay^'  coat,  hat,  or 
other  article  of  cloathing,  either  during,  or  at  the  expira* 
tion  of  the  term  for  which  he  wasinrolled.    /,  20* 

And  each  captain  (hall  make  up  an  account  •f  all  mo* 


nakeupinac    ,jgy  jjy  Y\ixn  received  on  account  of  fuch  eicefcife,  accord- 

coonr  ftnnuaUj.     .     '  ^^l_  r^n : r . 


ing  to  the  following  form : 
County  of 


Toca(h  receiv-^ 
cd  of the  re- 
gimental   or   bat- 
talion  clerk,    (or, 
■         receiver  gc-  > 
neral,  as  iht  cafe 

Jhall  be  J  for 

days  pay  of 
men  ' 


Dr. 
1.  s.  d. 


Per  Contra 


By  my  pay  as 

captain     ■ 
Paid  lieutenant 
Paid  enfign 
Paid  —  militia 

men  — •  days 
Paid  —  militia 

men   —  days  for 

their  attendance  at 


-Cr. 

).  S.  dm 


*.•!. 


5.*^ 


,  the  place  of  exer- 
Icife 

Which  a4:count  (hall  be  figned  by  fuch  captain,  and  coun- 
terfianed  by  the  commanding  officer  ;  and  the  faid  captain 
(hail  within  ten  days  after  the  time  of  fuch  exercife,  deli- 
ver fuch  account,  and  pay  the  balance  (if  any}  to  the  re- 
gimental 
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^tnentkl  or  battalion  clerk  i  or  if  captain  of  an  independ- 
ent coinpan}>(  to  the  receiver  general.     /.  9.  , 

Provided  always,  that  where  any  regiment,  battalion,  tiomto'i^i* 
Of  independent  company  of  militia,  (hall  be  embodied  and  J^j";/' ' 
called  out  into  afiual  fervice,  and  thereby  the  officers  and 
(irivace  men  fliall  be  entitled  to  the  fame  pay  as  the  olHceri 
and  private  men  in  his  majefty's  other  regiments  of  foot 
leceive ;  all  pay  from  the  receiver  general,  whether  to  the 
■djuianu,  ferjcantSt  private  militia  men,  or  others,  and 
all  money  allowed  ai  aforefaid  for  contingent  expenccs, 
and  alfo  the  allowance  to  the  cleric  of  the  regiment  or 
battalion,  Iball  during  fuch  time  of  aSual  fervice  ccafe  and 
not  be  paid.    /.  10. 

And  the  receiver  general  fliall  pay  to  the  cleik  of  the  AHomncefrr 
general  meetings  his  allowance  at  the  rate  of  5 1,  5  a.  for  ?"""*  '"*"• 
each  meeting  on  bis  producing  an  order  for  that  purpofc 
fioin  hia  majefty's  lieutenant,  or  from  three  deputy  lieu- 
tenants aflembled  at  a  general  meeting.    /.  11. 

And  fliall  alfo  pay  to  each  and  every  the  clerks  of  the  And  ruUiniion 
fubdiviiion  meetings,  their  fever^I  allowances  at  the  rate  inret>n(. 
of  1 1.  I  s.  for  each  meeting  ;  on  hi;  or  their  prodticin^  an 
order  or  orders  refpeflively,  from  one  or  mote  deputy  lieu- 
Irnanis  alTembled  in  the  feveral  fubdivifion  meeiin^i  which 
Oilier  fliall  be  a  fuflicient  difcharge  to  the  receiver  geniral, 
and  be  allowed  in  his  account.  iV. 

Provided  always,  that  the  regimental  or  battalion  clerk  Cl*rkto|ina 
(hall  give  fecutity  to  the  receiver  general,  by  bond  to  his  *^^' 
majeOy,  in  the  penally  of  one  half  the  fum  required  for 
the  whole  year's  charge  of  the  regiment  or  battalion,  for 
duly  anfwering  and  paying  fuch  fums  as  he  fhall  from  time 
10  time  receive,  and  for  duly  accounting  for  the  fame,  and 
for  the  performance  of  hia  trull ;  which  bond  fhall  be 
lodged  with  the  receiver  general,  and  by  him  in  cafe  of 
failuie  fhall  be  put  in  fult.    /  12. 

And  the  faid  clerk  of  the  regiment  or  battalion,  and  the  CleiL,  Ar.to 
captain  of  every  independent  company  of  militia,  fliall,  be-  ''''"•'  *"  "■ 
tween  March  25,   and  Jxnt  24,  deliver  to  the  receiver  "'"'*  '* 

general  a  fair  account  in  Writing,  of  all  money  by  him 
received  and  difburfed  for  the  fervice  of  the  preceding 
r  the  fame;  and  fliall  pay 
all  ;hen  be  in  hia  hands  i 
fuch  clerk,  or  fuch  captain 
edtively,  fhall  be  Iranfmit- 
the  office  of  the  audi  tor  uf 

battalion,  or  independent 

;rmine,  the  fum  of  three 

to  fuch  perfon  as  has  adu- 
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Peniltiei  ani 


Tc  be  drawn  oot 
in  cafe  of  tnva- 
fion,  or  lebsl- 
li'Oii. 


ParlUmcDt  then 
to  mcef. 


To  be  pot  under 
the  command  of 
geoerai  offireri. 
And  led  to  any 
fart  of  the  king- 
sOlllt 


Bot  not  to  go  out 
•f  the  kingdom* 


ally  (exvti  as  adjatant  to  fuch  regiment,  battalion,  or  in- 
dependent company,  from  the  time  the  fame  ihali  ccafe  to 
the  25th  day  of  March  1788.    /.  21. 

And  all  penalties,  coHs,  and  charges  of  fuit,  and  fums 
of  money  for  which  any  perfon  is  by  this  z£\  made  anfwer- 
able,  may  be  recovered  in  any  of  bis  majefty's  courts  of 
record  at  lyeflmlnjiir.     f.  14. 

And  no  fee  or  gr«tuity  (hall  be  given  or  paid  for  any 
warrant  or  fum  of  money  which  ihall  be  iflued  in  purfa- 
ancc  of  this  a£t.    /  15.        > 

XIL  Drawn  out  into  aSual  fervice. 

In  cafe  of  aflual  invafion,  or  upon  imminent  danger 
thereof,  and  in  all  cafes  of  rebellion  or  infurreSion,  it 
ihall  be  lawful  for  his  majedy  (the  occafion  being  firft  com- 
municated to  parliament,  if  the  parliament  {ball  be  then 
fitting ;  or  declared  in  council,  and  notified  by  proclatna- 
tion,  if  no  parliament  fliall  be  then  fitting  or  in  being}'to 
order  his  lieutenants,  or  on  their  death  or  removal  or  ab- 
fence  from  their  refpedive  counties^  ridings,  or  places^ 
three  deputy  lieutenants,  with  all  convenient  fpeied,  to 
draw  out  and  embody  all  the  regiments,  battalions,  and 
independent  companies  of  their  rcfpedive  counties,  ridings, 
or  places,  herein* before  appointed  to  be  raifed  and  trained, 
or  fo  many  of  them  as  he  (hall  judge  neceflary,  in  fuch 
manner  as  fh^U  be  beft  adapted  to  the  circumftahces  of  the 
danger.     26  G.  3.  r,  107.  /  95. 

And  whenever  the  militia  (hall  be  drawn  out  and  embo* 
died  as  aforefaid,  if  the  parliament  (hall  then  be  feparated 
by  fuch  adjournment  or  prorogation  as  will  not  expire 
within  14  days,  his  majefty  may  and  (hall  ifiue  a  procla- 
mation for  the  meeting  of  the  parliament  within  14  days, 
and  the  parliament  fiiall  accordingly  meet  and  fit  upon  fuch 
day  as  (hall  be  appointed  by  fuch  proclamation,  and  con- 
tinue to  fit  and  ad,  in  like  manner  to  all  intents  and  pur« 
pofes,  as  if  it  had  fiood  adjourned  or  prorogued  to  the 
fame  day.    /.  97. 

And  his  majefiy  may  put  the  faid  forces  under  the  com« 
mand  of  fuch  general  officers  as  he  (hall  appoint,    id. 

And  dire&  them  to  be  led  by  their  refpe&ive  officers 
into  any  part  of  this  kingdom,  for  the  repelling  and  pre- 
vention  of  any  fuch  invafion,  and  the  fuppreflion  of  any 
lebcllion  or  infurredlion  within  the  fame.     id.. 

Provided,  that  neither  the  whole  or  any  part  of  the  fiii- 
litia,  (hail  on  any  account  be  carried,  or  ordered  to  go  out 
of  Great  Britain,     f.  96. 

And 
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And  the  officers,  drummers,  and  private  men,  fhall  £rom  To  be  vnftrthm 
the  lime  of  their  being  drawn  out  and  embodied  as  afore-  •com'nandor 
fiid,  and  until  they  fhali  be  returned  again  to  their  rcf-  *****^  officert, 
peflive  parilhes   or  places  of  abode,  remain   under   the  the  li^t]g%\n^ 
coiQmand  of  fuch  general  officers ;  and  during  fuch  time  mutioy,  &c 
as  aforefaid,  all  the  provifions  contained  in  anv  ad  of  par* 
liament  which  ihall  be  then  in  force  for  puniOiii  g  mutiny 
acd  defertion,  and  for  the  better  payment  of  the  army  and 
their  quarters,  (hall  be  in  force  with  ref^eA  10  the  militia 
in  all  cafifs  whatfoever.    /,  95. 

And  the  lieutenant,  or  (on  his  death  or  removal,  or  in  Kotice  to  be 
his  abfence  from  his  county,  riding,  or  place)  any  three  g»»«n  <«>«•  fMfinj 
deputy  lieutenants,  to  whom  fuch  order  as  aforefaid  (ball  ***  "^°' 
be  direded,  (hall  ifTue  their  orders  to  the  chief  conftables 
or  other  officers  of  the  feveral  hundreds,  rapes,  laths,  wa- 
pentakes, or  other  divifions,  within  their  refpeflive  coun- 
ties, ridings,  and  places,  with  directions  to  forward  the 
Umt  immediately  to  the  conftables  or  other  oflicers  of  the 
feveral  pari(hes,  tithings,  and  places  within  their  refpeAive 
divifions;  and  fuch  conftables  or  other  officers  fli^ll  forth- 
with caufe  notice  in  writing  to  be  given  to  the  feveral 
militia  men,  or  left  at  their  ufual  places  of  abode,  to 
attend  at  the  time  and  place  mentioned  in  fuch  order.  /  98, 

And  if  any  militia  man  fo  ordered   to  be  embodied  as   Penaytjrofnot 
aforefaid  (not  labouring  under  any  infirmity  incapacitating  ■PP*»»*'^g« 
him  to  ferve  as  a  militia  man)  (ball  not  app:?ar  and  march 
in  porfuance  of  fuch  order,  he  (hall  be  liable  to  be  appre- 
hended and  puni(hed  as  a  deferter.     iV« 

And  if  any  perfon  (hall  harbour  6r  conceal  any  militia  Harboorinf  or 
man,  when  ordered  out  into  adlual  fervice,  knowing  him  """'Hog  «»• 
to  be  a  militia  man,  he  (hall  forfeit  5  1.  U.  Utumta. 

And  from  the  date  of  the  king's  warrant  for  drawing  T«becotitieaco 
out  the  militia  into  a<Slual  fervice,  the  officers  and  private  *[|'  ^""«  P»y  m 
men  (hall  be  entitled  to  the  fame  pay  as  the  officers  and  "»« '>«*^«' ''«««•. 
private  men  of  his  majefty's  other  regiments  of  fi;>ot  re« 
ccive,  and  no  other.    /.  103. 

And  there  (hall  be  an  additional  number  of  ferjeants.  An  additional 
corporals,  and  drummers  appointed,  fo  that  there  be  one  p^'^^^offcr^ 

fc•.  t  I  jeaott.  SUm  to  ha 

rjcant  and  one  corporal  to  every  20  men,  and  one  ad-*  appojateji, 

ditional  drummer  to  each  company,    yi  64. 

And  when  Che  militia  (hall  be  ordered  out  into  afiual  TorecehrtoAt 

fervice,  the  receiver  general  of  the  land  tax   for  fuch  J^"'^'*'*®*" 

county,  riding,  or  place,  (ball  pay  to  the  captain  or  other 

comnianding  officer  of  every  company  fo  ordered  outf  one 

guinea  for  the  ufe  of  every  private  man  belonging,  to  htr 

company;  and  alfo  one  guinea  for  tvery  recruit,;  as. early 

as  maybe  after  he  (hall  have  joined  his  oompany^.ivhiie 
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To  receive  »Ho 
f'om  the  town- 
fliipy  balUhe 
pr  <c  paid  for 


r^n^lty  on  not 
paying  ^Uc  Umt, 


Cxceptioo,  if. 
rlitr  mjQ  i»  dif- 
chaigcd  Miihia 


cut  in  aflual  fcrvice  }  and  the  money  fo  received  by  fuch 
captain  or  commanding  officer  (or  fo  much  thereof  as  he 
fhall  think  proper)  (hali  be  laid  out  in  the  manner  he  (hall 
thiiik  moft  advantageous  for  each  refpci^ive  man  i  and  be* 
fore  he  is  difch^ged,  fuch  captain  or  commanding  ofiicer, 
Ihall  account  to  fuch  man  how  the  faid  money  hath  been 
applied,  and  (ball  pay  the  remainder  (if  any}  to  fuch  mi* 
litia  man*    f  \Qi. 

And  in  cafe  any  perfon  not  poflcfTed  of  an  eftate  in  land, 
goods,  OF  money,  of  the  clear  value  of  500 1.  and  who 
fhall  make  oath  that  he  is  not  poffeflcd  of  fuch  eftate, 
ihall  be  balloted  to  ferve  in  the  militia,  when  drawn  or 
ordered  out  for  actual  fervice,  and  fuch  perfon  (hall  be 
fvi^orn  and  inrolled,  or  provide  a  fubAitute  whu  (hall  be 
fworn  and  inrolled  ;  the  churchwardens  or  overfeers  of  the 
pUce  for  which  he  ftrves,  (hall  on  receiving  an  order  (G) 
under  the  hands  of  two  deputy  lieutenants  aSing  within 
the  fubdivifion  wherein  fuch  parifh  or  place  is  fitu^ate, 
pay  to  every  fuch  perfon  fo  chofen  by  lot,  any  fum  not 
exceeding  the  fum  which  fuch  deputy  lieutenants  (hail 
adjudge  to  be  as  near  as  may  be,  one  half  of  the  current 
price  then  paid  for  volunteers  in  the  county,  riding,  or 
place  where  fuch  perfon*  was  fo  choftn,  which  faid  fum 
ib^ll  be  taken  out  of  the  poor  rate  to  be  made  (as  aforefaid) 
for  providing  volunteers,  or  in  cafe  no  volunteer  (hall  be 
provided,  then  out  of  a  rate  to  be  made  and  coUeded  agree* 
able  to  the  poor  rate.    /  41* 

And  if  any  churchwarden  or  overfeer  (hall  refufe  or 
negled  to  pay  fuch  money  upon  demand  and  the  pro« 
ducing  of  fuch  ordef)  he  (hall  forfeit  5  1.  half  to  the  perfon 
balloted  in  lieu  of  the  (um  ordered  to  be  paid  to  him  as 
aforefaid.  iW« 

Provided,  that  if  fuch  man  chofen  by  ballot  and  ferving 
for  himfelf,  (hall  within  one  month* after  his  inrollment, 
he  difiipproved  of  and  difcharged  by  the  commanding  of- 
ficer, fuch  fum  (hall  not  be  paid  to  him,  but  (hall  be  paid 
in  manner  be  fore- mentioned,  to  the  next  perfon  balloted 
in  his  ilead  ;  and  if  any  fubftitute  (hall  be  difapproved  and 
diiiaharged  in  manner  afcrefaid,  then  no  fuch  fum  (hall  be 
paid  to  the  man  fo  balloted,  unlela  he  (hall  ferve  himfelf 
or  find  another  fubftitute  who  (hall  be  approved  by  fuch 
commanding  ofEccr  as  aforefaid.     id.  . 

[N.  B.  Although,  by  the  fornner  part  of  this  ftfiion,  the 
deputy  lieliteAants  Teem  to  have  a  difcfetionary  power  to 
0(3^  4he  ^order  imoiediately  on  inrpll^ent,  y,c(  from  the 
nrrterpaK-trn-'feems. prudent,  if  not  neceflary,  10  withhold 

(ivp^*ard|Ti-fortipr  inoot¥  afi^r  th^  jmoUmeDtj  that  time 

bcinj 
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(wing  allowed  to  the  commanding  officer  to  di fa p prove  and 
difchargc  j  efpecially  as  the  forleiture  of  5  I.  is  incuffed 
by  the  churchwarden  or  overfeer  on  his  refufal  or  neglect 
10  pay  the  money  on  demand  and  producing  ihe  order] 

And  whtnever  any  body  of  militia  (hall  be  embodied  ^'*' 
and  abrcnt  from  the  county,   fidin?,  or  place  to   which   it  "',, 
belongs,  the  commanding  officer  ihall  apply  to  every  man  tinu 
whofe  time  (hall   be  within  four  months  of  expiring,  and  ""■ 
who  in  his  judgTient  fhall  be  fit  to  Ibrve,  and  enquire  if  he 
is  willing  ro  continue  in  the  fervice  fur  (uch  term  as  any 
man  who  (hauld  be  ihfn  balloted  would  be  rubje£t  to,  and 
fcr   what   price  ;    and   fljjil   on    the    (irft   day    of  ffaiiuary, 
Mirib,  M.-iy,  July,  Stptembir,  and  Navembcr  refpeaivcly, 
bras  foon  alter  as  conveniently  m*y  be,   tranfmit  to  the 
cleik  of  Ihe  general  meetings,  a  lid  of  all  fuch  as  he  (hall 
find  willirfg  to  continue  in  the  fervice,  and  for  what  prices, 
which  liR  (hall   be  fi^ncd  by  every  fuch  militia  man,  and 
(hall  be  made  in  the  following  form  : 


,8s 

:  Ihcic  (el- 


Dated  the 

—  da 

V 

—  of 

N1...C 

.au.ii. 

iJiubfti- 
.»w,  (0. 
«hon 

Lhcy  tCTTC. 

P>iiih 

IB  [he 
hun- 
dred of 

Timeolit,- 

"■"•«* 

A.  B. 

E.F. 

CD. 
L.M. 

p. 

I. 

A.  R. 

c.  u. 

And  the  ligning  of  (he  faid  toll  fhsll  be  binding  upon  the 
petfons  figning  the  fame  to  all  intents  and  purpufes  what- 
loever,    J.  46. 

And  when  the  term  of  fervice  of  any  perfon  fo  balloted   B-imty  ta  b« 
and  inrolled  fbati   be  prolonged  as  aforefaid   beyond   the   f','^ of f "f vite 
term  of  five  years,  fuch  rcccivei  general  Ihdil  pay  to  the   ii  prolonged, 
captain  or  commanding  officer  of  c.ich  company,  the  fum 
of  one   guinea   for   every   perfon  whofc  fervice  fiiat]  be  fo 
prolonged  ;   and   in   cafe  fuch  term  (hall  be  prolonged  for 
more  than  tbrec  years,  then  ai  the  end  of  three  years,   he 
fliall  pay  the  like  further  fum  of  one  guinea,   and  fu  on  in 
like  manner  at  the  expiration^f  every  additional  term    of 
jm  of  one  guinea  J  which  (hall 
for   by   fuch  captain  or  com- 
is  aforefaid.     /  102. 

miliila,  fliall  fii  in   any  court    MSlfiii  cffietn 
ny  officer  or  foldier  ferving  in    "'.'."f"^  ^ 
forces;   nor   fliall  any  otTiccr    tinoi  Oxoiam 
;Uy'!  other  foices,  fit  in  any   foim. 
C3urt 
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court  martiil  upon  the  trial  of  any  officer  or  privafe  mai 
ferviog  in  the  militia,     f.  99.  ^ 

wheadiftm-  When  fuch   militia  fhali  be  again  difcmbodicd  and  dif- 

!^«thew"^  mifled  to  return  to  their  ft vcral  places  of  abode,  they  ihall 
f^otiiig  M  before  be  fubjecl  10  the  f^me  orders,  directions,  and  engage- 
che]F  w«re drawn  ments  only,  as  they  were  fubjcdl  to  under  the  provifions 
'"^  of  this  ad  before  they  were  drawn  out  into  aSual  Ifervicc. 

/•  104. 


•ou 


n^.pajeffi- 


Offftcrt  exempt- 
ed from  the 
•fike  ef  AcriflF. 

May  go  to  vote 

t;7 


li-i: 


*    - 

**  *  •  fctmptsd  from 


-ST///".  Prvjikges  and  exemptions  of  mliiia  men^ 

No  officer  who  is  entitled  to  half  pay  fhall  be  deemed 
to  forfeit  or  quit  fuch  half  pay  during  the  time  he  (hall 
ferve  as  lieutenant,  enflgn,  adjutant,  battalion  clerk,  pay* 
mafler,  quartcrmafter,  or  furgcon  in  the  militia,  but  the 
fame  fhall  neverthelefs  continue;  and  inftead  of  the  oath 
directed  by  ifie  a6l  for  puniJJ/tng  mutiny  and  difirtton^  tie. 
to  be  taken  by  fuch  officer,  he  fhall  tak^  the  following 
oath: 

J  A,  B.  do  fwear^  thai  I  had  not^  between  the  ■  ■ 

€my  place  or  employment  of  pr'^fit^  civil  or  military^  under  bis 
maje/ly^  bejides  my  allowance  of  half  pay  at  a  reduud  • 

iff  __.  Igti  regiment  of  ■  fave  and  except  my  pay 

.as  lieutenant^  i^c.  [as  the  cafe  may  ht]  for ferving  in  a  w- 
gimcnt  of  militia. 

And  the  taking  the  faid  oath  (hall,  without  taking  anf 
other  oath,  be  fufficient  to  entitle  fuch  perfon  to  receive 
bis  half  pay.    f  63. 

And  by  the  pay  adl  27  G.  3.  c.  8«  /  i6.  (which  is  in 
force  to  25th  March  1788.)  any  perfon  being  on  half  pay, 
or  tntitled  to  any  allowance  as  having  ferved  in  any  or 
cither  of  the  two  troops  of  borfe  guards,  or  regiment  of 
horfe  reduced,  and  ferving  in  the  militia,  may  receive  the 
fubfiftence  dire£led  to  be  paid  to  captains,  lieutenantt^  or 
enfigns ;  and  the  fame  fhall  not  be  deemed  a  taking  pay 
fb  as  to  prevent  fuch  perfon  frpm  receiving  his  half  pay, 
on  his  taking  the  aforefaid  oath  before  fome  juflice. 

No  perfon,  being  an  officer  in  the  militia,  (hall  be 
compelled  to  ferve  the  office  of  fheriffl  26  G.  3.  c.  107* 
/128. 

And  no  officer  or  private  man  ferving  in  the  militia, 
(hair  be  liable  to  any  penalty  or  punifhment  for  or  on 
account  of  his  abfence  during  the  time  he  fhall  be  going 
to  vote  at  any  eleAion  of  a  member  to  ferve  in  parlia- 
ment,  or  returning  from  fuch  eleSion.    f  129. 

No  ferjeant,  corporal,  or  drummer  of  the  militia,  nor 
any  private  man,  fhall,  from  the  time  of  bis  iarollment, 

until 


i 
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BDtil  his  difchirgr,  be  compelled  to  fern  K' »  peace  officer, 
or  parifli  officer.    /.  130. 

Nor  10  pcffotm  any  highway  dutj-  commonly  oiled  *"*  hi(li.«r 
fiatuttwtri.    id.  "*'' 

Nor  10  ferve  in  any  of  hii  inajelty's  lea  foKc).     id.  Atifnm  fcr»- 

And  every  perfon  h«»iog  ferved  in  the  militia  when  J^'*""" 
drawn  out  into  adilal  TervJce,  biiaga  jaarriiimaa^  m»y  fet   Mifftt  qp 
up  and  excrcife  any  tradt  in  any  town  or  place  within  tndei. 
Grtoi  B'Ua'm  without  any  mulclulion  by  reafon  of  the 
exercifing  fuch  trade;  and  with  and  under  the  fdme  pro- 
vifions,  regulations,  and  exceptions  ai  any  mariner  or  fol- 
dicr  may  do  by  22  G.  a.  £.  44.  and  24  G.  3.  t.  6.    And  Ai«Bot  ttmgt- 
110  Tuch  militia  man  fliall  be  liable  to  be  removed  out  of  'h^g,tu,, 
any  town  or  place  until  he  fltall  become  chargeable  to  the 
parifli.    /.  131. 

*  ^nd  o«  /nth  mi/ltia  man  /haS  61  UabU  te  be  rinavtd. 
But  in  the  cafe  of  K,  v.  GuMup,  H.  29  G.  3.  it  was  ad- 
judged, that  a  htifiandauiH  wai  not  a  tradt,  within  the 
meaning  oF  the  ai^,  and  therefore  fuch  miliiiA  men  may 
be  removed  bcfoie  they  become  chargeable.  Durnf.  tt 
^off,  3F.  I33.(«). 

Moreover  any  perfon  being  a  ferjeant  on  the  eflabliOi-  Chtlfrikofpti 
ment  of  Chelfia  b»/fital,  at  Ihe  allowance  of  ixd,  a  day, 
and  being  appoimed  10  ferve  in  the  militia,  may  icceive 
the  faid  allowance  together  with  his  pay  from  fuch  mili- 
lii.   /.  67. 

And  any  ptrfon  who  (ball  have  faithfully  ferved  as  a 
firjeant  in  the  militia  fur  15  years,  or  as  a  nerparol  or 
dnmmf  for  20  years,  and  who  fhall  be  difcharged  on  ac- 
count of  age  or  infirmity,  fhall,  on  the  recommendation 
of  the  commanding  officer  of  the  regiment,  &c.  and  the 
lieutenant,  and  two  deputy  lieutenants  of  the  county  or 
place  to  which  fuch  regiment,  itc.  belongs,  (or  on  the 
death  or  removal,  or  in  the  ablence  of  the  lieutenant^  by 
the  commanding  officer  and  three  deputy  lieuicnants,)  be 
entitled  to  examination  at  the  CMfea  ieard,  and  be  capa- 
ble to  be  placed  on  the  penfion  of  5  d.  per  day,  if  ibe  faid 
board  fliall  judge  him  deferving  thereof.    /  67. 

Provided  ncverthelefs,  that  no  perfon  appointed  a  fer- 
junt  in  the  miliiia,  after  the  paffing  of  this  ad,  {hall  be 
'titiikd  to  fuch  rccompence,  until  he  (hail  have  ferved  in 
iliiia  for  ao  yean.  id. 
ofEcer  or  private  man  of 
>unded  in  a^uat  fervice, 
benefit  of  Cbtlfia  btffital 

i,    POOt.    KciDDTll. 
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Caolert  are  re. 
%iiirc<}  Co  recttte 
Ar/ertera* 


Serjeants  &c. 

employed  in 
conreytngdefert- 
to  be  billeted. 


Reward  for  ap* 
preheadiBs  de« 
ksiflif» 


Concealing  de- 
leitert.*^ 


Serjeants,  &c* 
abfoating  them< 
fclvet  without 
iurloogb  to  be 
deemed  defert- 


Coantiei  not 
gaffing  their  mi* 
Ittia  to  pay  5!. 
pef  man* 


And  all  gaolers  and  keepers  of  prifons,  !f  required  by 
fuc^i  ferjeants,  corporals,  or  drummers  employed  in  con- 
veying any  fuch  deferters  to  the  regiment  or  battalion  to 
which  they  belong,  (hall  receive  into  their  cufiody  and 
confine  fuch  offenders  for  fuch  time  as  (hall  be  required, 
not  exceeding  24  hours ;  on  pain  of  forfeiting  20  s.    id. 

And  all  fuch  ferjeants,  corporals,  and  drummers,  while 
employed  in  executing  fuch  duty  as  aforefaid,  (hall  be  bil* 
leted  in  like  manner  as  ferjeants,  corporals,  or  drummers 
belonging  to  the  other  forces  employed  in  apprehending 
and  conveying  deferters,  are  to  be  billeted,     id. 

And  the  juftice  before  whom  any  deferter  (hall  be  con* 
vi£^ed,  (hall  ifTue  his  warrant  to  the  clerk  of  the  regiment' 
or  battalion  to  which  fuch  deferter  (hall  belong,  or  (where 
^here  is  no  clerk)  to  the  commanding  officer,  requiring 
fuch  clerk  or  conimanding  officer  to  pay  20  s.  out  of  the 
regimental  (lock  to  the  perfon  who  apprehended  fuch  de- 
ierter,  which  fuch  clerk  or  commanding  officer  is  required 
to  pay  accordingly  upon  demand.  /  93. 

And  if  any  perfon  (ball  harbour,  conceal,  or  aflift  any 
deferter,  knowing  him  td  be  a  deferter,  he  &all  forfeit  5  U 

•94- 
And  if  any  ferjeant,  corporal,  or  drummer,  being  ap* 

pointed  to  refide  where  the  arms  are  kept  as  before  di** 

refied,  (hall  be  abfent  from  fuch  city,  town,  or  ptace^ 

where  fuch  arms  are  kept,  without  a  Regular  furlough  from 

his  colonel,  or  (where  there  is  no  colonel)  from  the  com* 

manding  officer,  he  (hall  be  liable  to  be  apprehended  as  a 

deferter*   /  91* 

Xy.  Proceedings  where  the  militia  Jhall  not  he  raifed 

ammalfym 

And  whereas  it  may  happen,  through  neg1e£l  or  other- 
wife,  that  in  fome  county  or  place,  the  militia  may  not 
be  raifed  as  aforefaid ;  and  it  is  reafonable,  that  all  hb 
majefly's  fubjeds  (hould  contribute  equally  towards  the 
expence  of  rai(ing  and  fupporting  a  militia  for  the  defence 
of  the  kingdom  i  it  is  enaded,  that  in  every  county  and 
place  where  no  certificate  (hall  have  been  tranfmitted  to 
the  clerk  of  the  peace  of  the  militia  having  been  raifed  ac- 
cording to  the  diredlions  of  this  a£^,  he  (hall  certify  the 
fame  under  his  hand  and  feal  to  the  juftices  at  their  quarter 
feffions  next  after  the  15th  day  of  December  yearly,  which 
certificate  (hall  be  filed  amongfl  the  records  of  fuch  fef- 
fions.   And  the  fum  of  5 1,  (hall  be  annually  paid  in  lieu 

of 
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of  etrcry  militia  man  direded  to  be  raifed   wichui   fuch 
county  or  place,    f,  1 1 6,  117. 

And  the  juAices  at  their  fe/Tions  to  be  held  next  after  the  To\>e»neira  m 
%^ih  o(  Decemhr  annually,  ftiall  rate  and  aflbfs  the  faid  t>*ccour>tjr  me, 
fum  of  5I.  per  man  as  aforefatd,  upon  every  fuch  county 
or  place  in  like  manner  as  the  county  rate.    /  117. 

Provided  that  no  perfon  refiding  or  having  an  eftate  OfBcrrs  Urnn^^ 
within  fuch  county  or  place,  who  (hall  have  fcr/ed  as  an  orhavingitive^tf 
officer  for  four  yeara,  or  (hall  be  then  ferving  in  the  militia 
as  an  ofEcer,  (hati  be  liable  to  pay  any  part  of  the  faid 
rate,  provided  he  (hall  have  delivered  a  certificate  of  fuch 
fcrvice  to  the  clerk  of  the  peace  for  the  county  or  place 
wherein  he  (hall  claim  fuch  exemption,  and  alfo  a  lift 
of  his  tenants  and  their  places  of  abode,  and  (hall  (Ign  the 
fame;  which  certificate  and  lid  (hall  in  like  manner  be 
filed  at  the  fefli^ns :  and  whenever  fuch  afTefiment  (hall  be 
ordered  to  be  raifed  within  fuch  county  or  place,  fuch  «..., 

derk  of  the  peace  (liall  certify  to  the  hioh  conftables,  the 
names  of  the  perfons  whofe  certificate  (hall  have  been  (b 
filed,  and  the  names  of  their  tenants  inferted  in  fuch  lift  ; 
which  (hall  be  tranfmitted  by  fuch  high  conftables  to  the 
petty  conftables  of  every  town(hip  or  place  wherein  the 
lands  of  fuch  perfon  are  fituate,  in  order  that  the  fame  ma/ 
not  be  charged  to  fuch  aflefTment*    id* 

And  where  a  certain  number  of  militia  men  are  dire£led  The  arrcflr.neat 
to  be  raifed  for  any  county,  together  with  any  city  or  town  «« *^roporuo«- 
bcing  a  county  of  iifelf,  and  the  militia  (hall  not  be  raifed  eountie  "wia  el- 
for  fuch  county,  city,  or  town ;  the  payment  of  the  fiid  m  being  mua- 
fum  of  5  1.  per  man  (hall  be  divided  and  apportipned  be-  tjetof  them- 
tween  them,  in  like  proportion  as  the  refpedive  quotas      *^' 
paid  by  them  to  the  land  tax  bear  to  each  other,  unlefa 
the  apportionment  of  the  number  of  fuch  militia  men 
ihall  adually  have  been  made  in  purfuance  of  the  lifls  di- 
refled  to  be  returned  as  aforefaid,  in  which  cafe  the  fame 
ihall  be  borne  in  fuch  proportions  as  the  refpe6}ive  numbers 
of  militia  men  fo  apportioned  to  be  raifed  by  fuch  county, 
and  fuch  city  or  town,  bear  to  each  other.    /.  118. 

And  whereas  there  are  feveral  cities,  towns,  and  places  Where  tbert  ate 
which  do  not  contribute  to  the  county  rates,  and  doubts  »'>  county  rates* 
nay  arife  whether  fuch  places  can  be  legally  raied^  it  is  S^Jlfc?^ "{^ 
eosded,  that  in  all  fuch  places  not  rated  to  the  county  poorraie«  ^ 
nte,  fuch  proportion  of  the  faid  fum  of  5 1.  per  man  (hall 
be  levied  by  a  feparate  aflefTment,  in  like  manner  as  the 
poor  rate,  by  the  churchwardens  and  overfeers,  who  (hall 
pay  over  the  fame  to  the  treafurer  of  the  county  with ' 
which  fiicb  city,  towni  or  place,  (hall  be  joined,  /•  119. 

And 


I 


192 


miiti^  (^^ew), 


And  when  the  money  which  ought  to  have  been  paid  by 


And  if  not  paid 

before  ift  June    f^'^^  ^j^      town,  OF  placc  not  rated  to  the  county  ratci 
Icvtcd  bydiflreft.  Inan  not  be  paid  to  the  treaiurer  or  the  county  as  aforeuid, 

before  the  firft  day  of  June  yearly,  the  juttices  at  iheir 
next  Midfummer  feflions  (hall  iflue  an  order  to  the  over- 
fcers  of  the  poor  of  every  parifh  or  place  within  fuch  city, 
town,  or  place,  requiring  them  to  certify  and  return  to  the 
n^xt  Michaelmas  (eflions,  the  feveral  quotas    that   every 
fuch  divifion  pays  to  the  land  tax  for  that  year;  and  on 
fiich  certificate  and  return  being  made,  the  juftices  at  the 
faid  Michaelmas  fciljons  (hall  by  warrant  to  the  conftable 
of  every  fuch  parifli  or  divifion,  levy  the  fame  by  diftrcft  of 
the  goods  and  chattels  of  the  churchwardens  and  overfeers 
of  fuch  parifh  or  JivifioR,  who  (hall   be  rei^mburfed  the 
money  fo  levied  on  them  refpeftively,  by  the  fame  ways 
and  means  as  money  expended  for  the  relief  of  the  poor* 
/.  121. 
Where  a  town"        And  where  any  town  lies  in  two  counties,  the  money  to 
liesiotwocoun-  jjg  p^jj  by  fuch  town  (hall  be  paid  to  the  treafurcr  of  the 
^***  county  wherein  the  church  is  fituate.    f.   120. 

The  treafurer  to       And  the  treafurer  who  (hall  receive  the  fum  of  5I.  per 
p«y  the aficfl"-      j^^^  j3  aforcfaid,  or  any  part  thereof,  fhall  pay  the  fame 

inenc  to  the  re-         ...  i    .       /  ••  i      r     l       i       j 

ccivir  general  of  Within  onc  month  to  the  receiver  general  of  the  land  tax, 
tbei^dtax.       wholhall  give  a  receipt  for  the  fame,  which  receipt  /hall 

be  a  fufficient  difcharge  for  the  payment ;  and  when  the 
whole  fum  (hall  be  fo  paid,  fuch  payment  (hall  be  a  full 
difcharge  and  indemnification  to  fuch  county  or  place,  for 
not  raifing  the  militia  for  the  year  in  refpecl  whereof  fuch 
payment  (hall  be  made,  f,  122* 
Tobaveanal-  And  fuch  treafurer  (hnll  be  allowed  id.  in  the  pound 
jowanct  tor  hia    upon  the  whole  fum  fo  by  him  received  and  paid,  which 

he  may  detain  out  of  the  nioney  fo  received  before  pay- 
ment to  the  receiver  general.    /.  123. 

And    every   high   conftable,    ptlty  conftable,   church- 
warden, and  overfeer,  who  (hall  afc  in  the  raifing  and  col- 
left  ing  the  faid  ifioney,  (hall  refpe£lively  be  allowed  and 
paid  by  fuch  treafurer  id.  in  the  pound  of  al!  fuch  money, 
and  fuch  treafurer  may  dedu£l  the  fame  out  of  the  money  {o 
received  by  him,  and  pay  the  rtfpe£live  proportions  thcrcr 
of  to  fuch  high  con  (tables  and  other  ofEcers  aforefaid.  iV. 
And  fuch  clerk  of  the  ptace  (hall  within  fourteen  days 
after  the  feiEons  holden  next  alter  25th  December  yearly* 
tranfmit  to  the  treafury,  and  alfo  10  the  receiver  general  of 
the  land  tax,  a  copy  figned  by  him  of  every  certificate 
which  (hall  have  been  received  as  aforefaid,   and  where 
fuch  certificate  (hall  have  been  omitteJ,  he  (hall  in  like 
manner  certify  fuch  omiiliun^  and  that  he  haih  certified 
9  the 
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of  e?ery  militia  man  direded  to  be  raifed   wichiii   fach 
county  or  place.    /  1 1 6,  117. 

And  the  jufiicea  at  their  felTions  to  be  held  hext  after  the  To  UMiSttru  m 
S 5th  of  December  annually,  fliall  rate  and  aflefs  the  (aid  thecoantj  r«e, 
fum  of  5  K  per  man  as  aforefaid,  upon  every  fuch  county 
or  place  in  like  manner  as  the  county  rate,    y]  117. 

Provided  that  no  perfon  refiding  or  having  an  eftate  officrn  ftmur* 
within  fuch  county  or  place,  who  (halt  have  fcrved  as  an  ortutingiiinrtii 
officer  for  four  years,  or  (hall  be  then  ferving  in  the  militia 
as  an  officer,  (hall  be  liable  to  pay  any  part  of  the  faid 
rate,  provided  he  (hall  have  delivered  a  certificate  of  fuch 
fervice  to  the  clerk  of  the  peace  for  the  county  or  place 
wherein  he  (hall  claim  fuch  exemption,  and  alfo  a  lift 
of  his  tenants  and  their  places  of  abodtr,  and  (hall  (ign  the 
fame;  which  certificate  and  lifl  (hall  in  like  manner  be 
filed  at  the  fc(fi#ns :  and  whenever  fuch  aflieflinent  (hall  be 
ordered  to  be  raifed  within  fuch  county  or  place,  fuch 
clerk  of  the  peace  (hall  certify  to  the  hi^h  conftables,  the 
Dames  of  the  perfons  whofe  certificate  (hall  have  been  fi» 
filed,  and  the  names  of  their  tenants  inferted  in  fuch  lift  i 
which  (hall  be  tranfitiitted  by  fuch  high  conftables  to  the 
petty  conftables  of  every  town(hip  or'  place  wherein  the 
lands  of  fuch  perfoii  are  (ituate,  in  order  that  (he  fame  may 
not  be  charged  to  fuch  afTefTment.     id. 

And  where  a  certain  number  of  militia  men  are  directed  The  afl'cO'.neiit 
to  be  raifed  for  any  county,  together  with  any  city  or  town  ««^»poru<». 
being  a  county  of  iifclf,  and  the  militia  (hall  not  be  raited  ^ontUtViuidei. 
for  fuch  county,  city,  or  town  ;  the  payment  of  the  faid  tin  being  «oua- 
fum  of  5  L  per  man  (hall  be  divided  and  apportipned  be-  ^f*^*^*^"   . 
tween  them,  in  like  proportion  as  the  refpe£^ive  quotas      ^^' 
paid  by  them  to  the  land  tax  bear  to  each  other,  unlefa 
the  apportionment  of  the  number  of  fuch  militia  men 
Ihall  adualiy  have  been  made  in  purfuance  of  the  lifls  di- 
reAed  to  be  returned  as  aforefaid,  in  which  cafe  the  fame 
ihall  be  borne  in  fuch  proportions  as  the  refpe£^ive  numbers 
of  militia  men  fo  apportioned  to  be  raifed  by  fuch  county, 
and  fuch  city  or  town,  bear  to  each  other.    /.  118. 

And  whereas  there  are  feveral  cities,  towns,  and  places  Where  there  «re 
which  do  not  contribute  to  the  county  rates,  and  doubts  ^'^  county  rtces* 
may  arife  whether  fuch  places  can  be  legally  ratcd^  it  is  ^^JlfeJ'f  "1^*^ 
cnaded,  that  in  all  fuch  places  not  rated  to  the  county  poornte* 
tate,  fach  proportion  of  the  faid  fum  of  5 1.  per  man  (hall 
be  levied  by  a  feparate  aflefTment,  in  like  manner  as  the 
poorrate)  by  the  churchwardens  and  overfeers,  who  (hall 
pay  over  the  fame  to  the  treafurer  of  the  county  with ' 
which  fuch  city,  town^  or  pface,  (hall  be  joined,  /•  119. 

And 
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or  place,  ffi»ll>cfufe  or  negleft  to  return  any  filchlifiii 

before  direded,'  or  to  comply  wirh  fuch  ordfrg  and  direi 

tions  13  he  {hall  ffom  time  lo  tiitie  receive  from  fuch  d 

puly  lieutecunts  in  putfutnce  of  this  aQ,  or  /hall  in  mri:ti 

luch  return  he  guilty  of  any  fraud  or  wilful  partiality,  i 

grofj  neglcifl  in  his  duty,  fuch  deputy  lieutenants  are  in 

powered  and  required  to  commit  fuch  offender  to  g>ol  fi 

one  month,  or  at  thtir  difcretion  may  fine  him  noc  enceei 

ing5l.  n9r  Id's  than  409.    •/.  30. 

''■fT"  *"'"*■       And  in  all  cafes  in  the  eiecuiion  of  this  aft,  when  ar 

"  *'""  *■        matter  or  thmg  is  d^re^ed  to  be  enquired  of,  or  examine 

into,  upon  the  oath  of  any  witneft  before  (he  lieulenan 

or  any  dcptrty  lieutenant,  or  juftice,  fuch  lieutenant,  d< 

puiy  lieutenant,  or  juftice,  is  authorifcd  to  adminifler  fut 

oath.    /.  52. ' 

hiemnhjot  And  the    provlfions  of  14  G,  7.  t.  44.  for  rendcrin 

Jtouiylieuie-     )""'"'  morc  fafc  in  the  execution  of  iheit  office,  (ball  c)i 

luii,  tend  to  all  lieutenants  and  deputy  lieutenants  ai51ing  in  th 

.    execution  of  this  or  any  other  afl  relating  to  the  milil'i 

in  like  manner,  and  as  futly  and  cffeaually  ai  the  fam 

extend  to  juflices  in  the  exerotion  of  their  office.    /.  117, 

Stncril  loyini       AH  (ihci,  penaltifs,  and  ftirfeitujcs,  by  thisaifl  impo^r 

.tf^,iuimu.       exceeding  aoi;  (hall  be  recovered  in  ihe  courts  at  /i^t/i 

minfitr  ;  if  nnt  exceeding  aol.  fiiall  upon   proof  on  oai 

before  one  juflice,  be  levied  by  dtftrcfs,  and  for  want  c 

fufficient  dilireftt  fuch  judice  (hall  (in  all  cafes  where  n 

particular  times  of  commicmeni  is  herein- before  direded 

commit  fuch  offender  to  the  common  gaol  for  any  lime  no 

exceeding  three  months.    /.  13a. 

ipplicnioB  And  the  motKy  arifing  from  fuch  fines,  penalties^  ant 

heitofc  forfeitures,  the  application  whereof  Is  not  etherwife  parti 

cutaTlydirefied,  (lull  be  paid  to  the  clerk,  or  [where  then 

is  no  clerk]  to  the  commanding  officer  of  the  regiments 

battalion,  and  (ball  be  made  part  of  the  pu^ick  flock,    id 

BtlHiaiM.  The  feveral  lown^;  and  pUces  in  the  aft  mentioned,  am 

deemed  to  be  fituate  within,  and  part  of  the  feveral  com)' 

ties,  ridings,  and  places  aforefaid,  for  the  purpofei  of  ihil 

acf>,  (hall  be  fubjedl  to  the  jurifdiftion  and  aiHhority  of  the 

lieutenants,  deputy  lieutenants,  juElices  of  the  peace,  and 

other  ofnceis  of  the  rcfpeftive  counties,  ridings,  and  pliccs, 

wiihin  which  fach  towns  and  [daces  arc  hereby  deemed  to 

be  fituate.    /.  108. 

Mifwiri.  No  order  or  conviction,  by  virtue  of  tbil  *&,  fliill  be 

removed  by  certiorari,  nor  execution  or  other  proceeding! 

upon  fuch  order  be  fuperfeded  thereby,    f^  1 33. 

'cUacoAi.  I'  ^''y  '^"''  ^^  comm'nced  azainll  any  perfon^  fbf  anv 

tiling  done  iti  purbiance  of  this  aiS  i  the  adtioBOulIbe  laid 
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in  Ae  proper  co'unrv,  withtn  fix  months,  and  not  after- 
wards ;  and  the  defendant  may  plead  the  general  iflue^  and 
if  he  prevails  (ball  have  treble  cofts,    f  134. 

XI' II.  Exceptlptis  with  rtJptH  to  particular  places. 

His  majcfty's  lieut^ants  commiffioncd  fpr  the  mritia  of  The  city  of 
the  city  of  Loniony  (hall  continue  to  lift  and    levy    the  Laodon* 
trained  bands  and  auxiliaries  of  the  faid  city  in  manner  as 
hercrnforc,     /.  XiO.  . 

It  (hall  be  lawful  for  the  conftable  of  the  tower,  or  lieu-  Thetnwet 
tenant  of  the  tower  hamlets,  for  the  time  being,  from  timd  h^micta. 
to  time  to  appoint  his  deputy  lieutenants,  and  to  give  com- 
milTions  to  a  proper  nutter  of  ofHcers  to  train  and  difci* 
pline  the  militia  to  he  raifed  within  and  for  the  faid  dtvifiotXy 
pjrfuant  to  the  ftatutc  of  the  13^  14  C.  2,  an  J  to  form 
the  fame  into  two  re5:imenTs  of  eight  companies  each,  In 
fuch  manner  as  the  faid  conflable  or  lieutenant  h:)th  uTed 
xa  do:  atid  alfo  for  defraying  the  ncceffary  charge  of  tro- 
phies and  other  tncrdem  expc'hces  of  the  militia  of  the  fame 
divrfion,  tt  (hall  be  lawful  for  his  majefty's  faid  conftable 
or  lieutenant,  to  continue  to  rarfe  in  every  year  the  propor- 
tion of  a  fourth  part  of  one  month*s  affcfTmcnt  of  trophy 
monev9  within  the  faid  divifion  or  hamlets,  in  fuch  maiiner 
as  he  hath  ufcd  to  do  by  the  faid  ad  of  (he  13  &  14  C.  -a* 
id.    f  lit. 

And  when  fuch  lieutenant  JhaB  be  cut  tf  the  kingdom^  the 
deputy  lieutenants  of  the  faid  hamlets,  or  the  major  piiit  of- 
them  aiTemhled  at  a  publick  meeting  to  be  called  for  that 
purpofe,  may  do  all  things  relating  t^the  faid  militia 'of 
the  faid  hamlets,  which  might  have  been  done  by  the  faid 
lieutenant;  and  no  commiiBon,  warrant,  or  appointment 
granted  or  made  to  any  deputy  lieutenatit  or  other  perfoti 
concerning  the  militia  of  the  (aid  hamlets,  (hall  be  void  by 
the  desth  or  removal  of  the  lieutenant.    /  j  12, 

And  his  majefty's  faid  conftable  of  the  tower,  or  lieute- 
nant of  the  tower  hamlets,  fhall  appoint  a  treafurer  of  the 
(aid  trophy  money,  for  receiving  and  paying  fuch  monies  as 
(hall  be  levied  by  the  faid  z6t  of  C.  2.  who  (hall  yearly 
account  in  wricing  and  upon  oath  for  the  fame  to  the  faid 
conflable  or  lieutenant,  or  his  deputy  lieutenants,  or  any 
three  of  them;  which  account  (hall  be  certifiAl  to  the 
juRices  for  the  faid  diviiion  at  their  next  feflions.  And  the 
faid  aonfiable  or  lieutenant  (ball  not  iiTue  out  warrants  for 
raifing  any  trophy  money,  unril  the  juftices  at  fuch  fcflions 
(ball  h^ve  examined,  ftated  and  allowed  the  accounts  of 
the  trophy  money  raifed  for  the  preceding  year,  tvA  cer- 

N  a  lify 
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tiff  the  Tamfi  under  the  hands  and  letlt  of  four  fd^h.  juf-: 
tices ;  unlefs  where  it  ihall  ippcac  to  Aich  jufiices,  that  b; 
reafon  of  the  death  of  fuch  tr«aAirct  or  otherwife,  fuchac- 
counii  cannot  be  pafled.  /  113. 
'ba  luiauie*.  Nothing  in  this  a£tihall  extend  to  the  tinneu  in  Dftun 
and  Cornwall  i  but  the  lord  warden  of  the  Rannaiies  for 
the  time  being,  in  puifuance  of  his  niajefty's  comtnilSoit  in 
that  behalf,  and<  fuch  aj  he  (ball  coramilfionate  and  auibo- 
lize  under  him,  fball  ufe  the  like  powers,  and  array,  afTefs, 
arm,  mufler,  and  cxcrcife  the  faid  tinners,  as  has  been  here- 
tofore ufed,  and  according  to  the  ancient  ptivil^es  and 
cuftomi  ofthe  Ilannaiies.  /  109. 
Mwdn^ue  The  lord   wardeo  of  the  cinque  ports,  two  ancient 

■>'■■•  towns  and  tbeir  membeF!,  aqd  ii^is  abfencc  his  liculenanl 

or  lieutenants,  fball  put  in  execution  within  Che  fame  ill 
the  powers  and  authorities  granted  by  this  a£),  tn  liicc  man- 
ner as  his  majefty's  lieutenants  of  counties  and  tbeir  deputy 
lieutenant!  may  do;  and  may  keep  up  and  continue  tb( 
ufual  number  of  foldier«  in  the  faid  ports,  towns^  and  jnem- 
ber!,4inlefshfl  oriheyiind  caufe  tolcilen  thefame;  and  the 
inilitia  of  the  faid  pons,  towns,  and  members,  flial]  rcmair 
feparate  fiom  the  tniJitia  of  the  fevcral  counties  within 
.which  the  faid   poitsj  town},  atul  membeis  are  iituate. 

rBuntle.QfSnf.  ]n  (he  counties  of  SbJ^x  and  Ea/i  Kent,  the  church- 
H  lai  Kmc  wardens  and  overfeers  of  the  poor  of  the  feveral  paiifhei 
Jhall  e^^ecutc  the  gowers  given  elfcwhere  to  the  conAable 
and,other,peaceToflicers.  /.  115. 
C«(»f  Wiiht.  After  the  number  of  perfons,  which  the  IJU  of  ffighl  v. 
to  furni^  to  the  inifi^Ia  of  the  county  of  Sauthampltn,  {bal! 
bavc  beea  appointed  b](  his  majel^y't  lieutenant  and  the  de- 
puty lieutenants,  or  by. the  deputy  lieuienants  of  the  fai« 
county  at  targe  ;  the  governor  of  the  .faid  ifland  {halt  ap' 
puint  the  ofiicers  of  the  militia  there,  as  his  majefty's  hetr 
tenants  of  couiities  may  do;  and  Ihill  appoint  five  or  mon 
deputies  to  a£l  with  him.;  which  depi^ties  andofficersQiar 
be  qualiSed  and  a£l  as  is  prefcribid  with  refpcd  to  like  of 
ficers  in  lyalts.  And  the  militia  of  the  faid  ifland  fbatl  bi 
raifed  in  the  fame  manner  as  the  militia  of  the  county  e 
Southampton,  and  fliall  be  deemed  a  part  of  the  inilitia  o 
the  (aid  county.  And  after  ih«  tame  Oiall  be  io  raifed,  ihi 
povernof^  lieutenant  governor  and  deputies  flsall  order  am 
diiefl  the  training  and  exercifmg  the  militia  within  ih< 
faid  ifland,  in  the  fame  manner  as  the  lieutenants  and  de 
puiy  lieutenants  may  do  elfewbcre.  /.  106. 
Berwick  cp^ji  All  provi(ion«  made  for  the  county  of  NerlbutrAtrlan 

T-ini,  jinj  tbc  oiiliiia  thereof,  fliall  be  In  foicc  with  [efpcii  to  th 

lowi 
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town  of  Btrwici  upM  Tweedy  except  only  as  to  the^parii- 
culars^heie  ezprefied  and  otherwife  provided  for:  and  out 
ef  the  perfont  returned  in  the  hfka  for  the  fs^id  town  a 
number  of  private  militia  men  ihall  be  chofen  by  lot  to 
ferve  for  the  faid  town)  in  the  fame  proportion  with  the 
private  miltria  men  appointed  to  ferve  for  the  other  refpec- 
cive  hyndreds,  wards^  and  other  divifion^  within  the  (aid 
county  of  Norihumberiand :  and  if  perfons  can  be  found 
within  the  faid  town  and  liberties  thereof^  with  fuch  qua- 
lifications as  are  required  for  deputy  Keutenants  and  eftcers 
within  cities  and  towns  which  are  counties  of  themfelves ; 
thechief  magiftrateof  the  faid  town  of  Brru/rVi  (hall  appoint 
five  deputy  licutenantSj  and  fuch  number  of  officers  of  the 
militia  as  (hall  be  proportionable  to  the  number  of  militia 
men  which  ciiefaidtownifaall  rarfe,  as  their  quota  towards 
the  militia  of  the  county  of  Norihumbirland,  And  the  faid 
militia  (bali  annually  join  the  militia  of  the  county  of  Nor* 
ihuntbirland^  and  be  exer^ifed  together,  and  (hall  <then,  and 
aifo  in  time  of  adual  fervice,  be  deemed  the  militia  of 
the  county  of  NortbumbtrUttd  for  the  purpofcs  aforefaid« 
(*  105. 

The  inhabitants  of  the  conRablery  of  Cralh,  a  i^arpel  of  Cnikw 
trie  county  of  Durham  furrounded  by  the  ^orth  Riding  of  ' 

the  county  of  Yiri^  (hall  ferve  in  the  militia  of  the  faid 
North  Riding.    /.  107. 

The  inhabitants  of  that  part  of  the  parifh  of  Maktr  that  Makoh 
lies  in  the  county  of  Cornwall^  (hall  ferve  in  die  militia  of 
the  faid  conoty,    id. 

The  inhabitants  of  the  town  and  pari(h  of  Woitngbam^  Woklji|!isafci 
Ihall  ferve  in  and  be  trained  and  exercifed  with  the  militia 
of  the  county  of  Berks,     id. 

The  inhabitants  of  the  townfhip  of  Filey^  (hall  ferve  in  Filey, 
the  militia  of  the  Eafl:  Riding  of  the  county  of  Tork.     id. 

The  inhabitants  of  Tbnapwood  (hall  ferve  in  the  militra  Thnapwood. 
of  the  co<jnty  of  Flinty  and  be  trained  and  exercifed  with 
the  militia  of  the  pari(h  of  ff^rothenburj,    id. 

The  inhabitants  of  the  parifh  of  St.   Martin^  called  StamfiidBtfoat 
Stamford  Baron^  in  the  fuburbs  of  the  borough  and  town 
of  Stamford^  on  the  fouth  fide  of  the  waters  there,  called 
f^iOanij  (hall  ferve  10  the  militia  of  the  county  of  Lifim 
di.   id. 
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A.  Form  cf  a  precept  to  the  high  eenftjble  for 
ordering  lilh  to  be  returned  t  with  the  pciif 
(XuUtable's  warrant  thereupon. 

T     To  H.  C.  geniieman,  chirf  conftibtc 
Weflmorland.  ^  of  the  Eaft  Ward  whhia  the  bid 

C  ceuniy. 

'SXT^    A.  D.   B.  D.    end  C.  D.  g/quira,    thru  f  Hi 

tur  g*ntral  muting  for  ib^l  pu'poft  ajJimiUdrdt  heriby  n^uin 
fw  If  iffu*  §ut  y<,(ir  warrants  t»  thi  fiviral  pilty  (snJlijUti 
within  yair  Jaid  wori^  auardtng  la  tht  farm  birton  indtrjtd, 
O'iutn  kti4tr  ttirbandt  and  ftalt  iht  1 1  dof  tf         — 

i»  tht  jtw  • 

Form  of  the  faid  warrant  indorfed. 

£aft  Waid!  J      ^°  ^^'  "ift^b'c  of 

|jY  virtue  ef  an  erd.r/rim  tht  diputy  Htultnanti  in  and  ft^ 
^^  tht  faid  iouniy,  at  ihiir  gtmrai  meeting  for  thai  purpifi  aj 

fimb'id,  unto  me  di'iiitd,  yau  art  bttei-y  rtquirtd  la  mail  in 
a  fai' and  ttui  lij\  in  viT.ting  af  a'l  mtn  ujually  and  at  thi 
timt  dwelling  within  ymr  can^ji/euiieit  ietwttn  tht  ageii, 
tighlttn  and  faiij  fivt  years,  di/linguifhinr  thirein  their  raal 
■  end  annpatians,  and  tvhiib  a/ ibe  faid  ptrjans  talour  under  en 
in^rmitiet  tiiely  tt  iieep-'citalt  ihim  from  frving  ai  ndUti 
min;  endeifa  whiibofthem(fa»j}  it  m  tffiter  er  private  no: 

Jirving  in  bit  moje/iy'i  a:htr  Jartet,  ar  a  ctaiitiifjian  tffi^erferv 

itg  ar  viht  hat  ferv(d far  faur  ytars  in  ihtiifi!uia,tr  a  privai 

.    manfrving  ir  uiba  haifi'Vtd  in  the  militia  by  himfilf  ar  fuh 

Jiitblt  far  thru  yiari,  or  until  legnly  di/ibar^id,  ar  a  memti 
aftiwtr  cf  the  univerfiliei,  cttrgyman,  Unnfed  leather  ef  ei\ 

•Jtparete  eangreg^titn^  (ea/iablr,  ar  aiher  peace  'ffi er^  arlicii 
tltit,  eppriMtiei^  ftamon,  or  feefaring  man,tr  panrmanwL 

,  has  tuia  child'  en  barn  in  wedhik.  if'titb  lift,  Ja  fairly  an 
truly  m-de  ai  aprtfaid,  yau. art  herily  rtfki'fd  ta  rttutn  aft 
toih  la  tht  dipuiy  Tituitr.ants  and  Juliets  af  tht  peon  far  ti 
Jaid  Ciunly,  at  thtir  muling  far  thai  purptft  la  it  held  en  tl 

■" '     '      day  af  - —  ■     «Ji  enjai-.g  iht  date  hiriaf,  at 

in  the  [aid  cauntj.  /fhJ  ytua'e  herehjfurtbtr  rrjuirtd  la  affi 
a  trutcapyef  iht  faid  iiflyfo  to  bt  inadi  tut  at  efarefaidytnV 
daaLof  iht  ihuTih  ar  thgpd  iiianging  ta )aur  rtfpeiUvi  parijt 

'  iswitjbip,  tr  floiti  and  if  fiuh  flact  halb  nathitrihir  chap 

hila'^i 
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Mending  tbenio^  then  9n  the  domr  of  the  church  or  chapel  of 
fime  t^ari/h  or  place  thereto  afijolning^  on  fome  Sutday  mornings 
VJ^i.b  flyall  be  three  days  at  the  leafl  before  the  [aid  ■» 

d:2y  ef    ■  Ah'I  alfo  you  are  ta  affix  notice  in  writing  at 

the  bottom  of  the  fat  J  lift^  of  the  day  and  place  of  the  fatd  meet" 
ingy  and  that  all  pgrfons  who  Jbatl  think  them  fives  aggrieved 
may  then  appeal^  and  that  no  appeal  will.be  aftetwaed\  re* 
aivsd.  Herein  fail  yiu  not.  Given  under  my  bandy  tho 
■  day  of  in  the  year  of  cur  Lord  — — . 

H.  C.  chief  conftable  of 
the  fatd  ward. 


6.  Precept  to  the  high  conftable  for  ifluing  his 
warraors  to  the  petty  conftablcs,  to  give  no- 
tice of  the  number  appointed  to  fcrve  within 
each  parifli  or  place,  and  of  the  time  and  place 
for  balloting. 


1 


To  H.  C.  gentleman,  chief  condable 
WcRoiorland.  i  of  the  Weft  Ward  within  the  faid 

county. 


'\XrE  A.  D.  and  B.  D.  efquires^  deputy  lieutenants^  [and 
J.  P.  efquire^  jujlue  of  the  peace^  in  cafe  only  ont 
deputy  lieutenaot  be  pr efcm,  ]  in  and  for  the  faid  county^ 
ot  our  fubdivifion  megoing  ajfenibltdy  Jar  proportioning  the 
nuTnbtr  cf  private  militia  men  to  ferve  for  each  P^rijh^  tithing 
orplace^  within  the  [aid  ward^  do  hereby  require  you  to  give 
nuice  to  the  fever al  petty  conjiables  within  your  faid  wardf  of 
tht  number  cf  men  aptointed  by  us  to  ferve  for  the  fverai  pa-^ 
fijhes^  tithing}^  or  places  wthin  iheir  refpeilive  difiriSfs^  tff- 
t-:'Tding  to  (hi  im  hereunto  annexed  \  and  that  our  next  fubdi* 
vifion  meetings  for  cauftng  the  faid  men  to  bechojen  by  lot  to  fervo 
««  the  joid  militia  will  bi  at    »  in  ■  in  the  faid 

count jy  on  thg  ■■  ■         day  of  mw  next  enfuing.  Givon 

unUr  our  bands  and  feali  the  — —  diy  of  ■  /*  tbi 

itor  — . 

Form  of  the  faid  warrant  indorfcd. 

T)Y  virtue  of  an  order  frsm  the  deputy  lieutenants  andjujlices 
^  of  the  peace  for  the  jaid  county ^  at  their  fubdivifion  meeting 
for  that  purpofe  ajfew^ledy  /««  are  hereby  required  to  give  no* 

N  4  A/, 


.  I 
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itftj  U  the  pvtral  ptrftnt  within  jeur  noftahUwiei  iiahlt  it 
firvt  in  the  militia  of  tht  fald  etunti,  that  ■    '  mt/t  art 

epptinttd  W  ferve  for  the  [aid  tawnfhip  \ 

[Or  if  the  lifts  of  two  or  more  townfllips  arc  added  toge- 
thet,  then  fay,  that  ~  ••  '  '  men  art  af'paialed  la  ftrve  j»i'-llj 
for  year  faid  lown^tp,  and  far  the  tewnjhip  ef  '  in  the 

feid  word] 

end  that  the  next  fuhdiviften  meellng,  far  eavftfig  the  faid  mn  (» 
be  chjeK  by  kt  to  ferve  in  the  faid  miJitia,  w/.V  he  at  • 

in  ■     ■    'T  in  the  faid  etunty,  en  the  -  day  »f  • 

tutu  next  enfuing.     Given  under  my  hand  the  ^— ^—  day  tf 
»  in  thtyear  eftur  Lord . 

A.  C.  chief  conrtablc  of 
the  fiiid  ward. 

Note;  It  may  be  proper  in  this  cafe  (though  not  rc- 
ouiTcd  by  the  aft),  and  moreefpccially  in  cafe  of  occafimal 
tifchargiiy  to  require  ihe  pcity  conftablea  to  give  notice  to 
tlie  feveral  perfons  within  their  rcfpc^ive  diflridtt,  liable 
to  be  balloted,  thai  they  may  appear,  if  they  think  fit,  and 
fliew  caufe  why  fuch  difcharges  fliould  not  be  made,  or 
Juch  balloting  ^ould  not  bej  for  they  may  offer,  volun- 
leers;  or  ih'e  caufe  afli^ncil  lor  fueh  difcharge  may  not  be 
.  true,  and  it  h  reafonable  they  fliould  have  opportunity 
to  difprove  )t:  And  confequemly,  the  high  conOable's 
warrant  to  the  petty  confiables  may  vary  accordingty. 

Or  paiticular  warrants  may  be  iiTucd  upon  particular  oc- 
cafions.     Aa  thus : 

Form  of  a  notice  to  the  townfh'ip  to  Ihew  caufe 
againd  a  difcliargc. 


Wcftmorland. 


To  the  conflable  of- 
-  faid  county> 


TjY  virtue  of  on  trdir  frem  hit  maje/ly'!  deputy  lieutenants 
-^  and  lu,7icei  ef  ihe  peace  in  Ondfer  the  fid  ecunty^  at  their 
fubdivifien  meeting  far  putting  the  louis  in  extiutnn  nliting 
to  the.mjiiiia  ef  the  faid  csurty^  you  are  hereby  required  fo'th- 
tuith  to  give  notice  to  all  perjbnt  tVtihin  ymr  eonjiailewitk  Ut- 
ile ti  ferve  in  the  militia,  that  if  aiy  perfen  er  ptrfliii  can 
fhtv)  }b/i  eauft  why  A.  M.  n;w  fervi-'g  in  the  mililiafar  the 
faid  tenflablexLtck  Jbtald  not  be  difthargtd  and  enetber.man 

'balloted  in  hii  place,  they  may  appear  at  In  tbt  fiid 

eeuniy,  en  ■     ■     the  i  day  ef  ——  then  and  there  to  titetie 

their  tb/eS^iom:     jfhd  pu  art  tf  nppccr  at  l>?9  fattk  titlk  and 

place 
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fJait  ti  Ctrl'' fy  vihat  yau  Jhalt  kavt  dent  intht  ixteuiiei  hirtcf. 
Givtn  under  my  hand  the   ■  i    day  ef  <  in   ibt 

A.  C.  clctlcofthefiib- 
(livifioii  meetings. 

So  where  the  mtlitia  is  embodied,  an^  t  man's  fcrvicC 
will  expu'c  berore  the  20lh  day  of  Nevemtir  next  enruing, 
tbe  notice  may  be, 

....  thai  if  any  pirfm  tan  fhivi  jup  lauft 
vjhy  anothtr  man  Jheuld  nit  it  haHoltrd  to  ftrvi  in  ibi  militia 
1/  thr  Jaid-iatiniy  in  tht  plate  »f  A.  M.  whoft  time  tfferwct 
v.i'.Itxplri  before  the  20/A  day  ef  Ntvtmbtr  now  next  enjuin^t 
ht  me)  appear  >  .  *  • 

C.  Precept  to  the  high  conftablc,  for  ifluing  his 
warrant  to  the  petty  conllables,  to  give  notice 
to  the  perfons  chofen  by  tot,  to  appear  and 
take  the  oath  and  be  inrolled  \  with  the  petty 
conftablc's  warrant  thereupon.' 

r     To  H.  C.  gentleman,  chief  conflable 
WeHmorlinil.  ^  of  the  Weft  Ward,  within  the  faid 

L  countv. 

iiV»,  deputy  Uiutinanls,  [and 
,  lu.9  tf  bis  majifly'i  jujiiees 
id  ceuniji  in  cafe  only  one 
ft  our  fukdivijion  meeting  for 
order  and  require  yeu  forth' 
0  the  feverai  petty  conJlabUt 
f  to  the  farm  hertsn  iiiderjid. 


'arrant  indorfed. 
e  conflable  of 


e  deputy  HeuUnanti  [and  juf- 
cafe  may  bej  in  and  forihe 
milting  fiiT  tijat  purpofi  af- 
and  rtijuired  to  give  nctict  to 
r  eon/failtwiti,  chofen  by  let 
bt  militia  of  ibi  Jaid  ttunly^ 
that 


^ilrtia  rNny): 


that  hi  de  appear  at  iht  maot-balS  /n  Appleby  in  lt>e  faii 

thert  te  lait  iht  oath  in  that  hthalf  riquirid  by  lew,  and  la  bt 
inrt.led  te  Jt<  ve  in  the  mihtia  tf  iht  /aid  (ounty  at  a  privait 
iKuiti:!  man  for  iht  fiate  of  five  ytan,  er  oihtrivifi  la  previdi 
afa  pirfon  (ta  te  appmvedby  the  deputy  liiulinaniyand juftiifi 
tftht  peace  thatjhail  bt  then  and  ihert- prefect)  tt  fervt  as  hit 
Jkt/iiluft,  whoJbaH  taktt'r.t  faidaa-h  and  Itt  inrolied  in  manntr 
efsTtlaid.  IVhuh  ntCut you  art  tt  givt  unit  bim^  ir  It  leave 
.thif:ime  Bt   hii  phit   of  abodty  tit  lt;<ft  fivtn  days  beftrt  -.he 

JaiJ day  of nctt.      And  be  you  thru  ihtre  i» 

.tertifj  ttp^n  a^ih  uhj!  you  Jh^il  have  dtne  in  iht  priii.ijjtu 
Hei  tin  fail  y''U  not.  Given  under  mv  hand  iht  —  ■■  ^  diij 
^—  inlb* year  ofeur  Lord  ■■ 

.  ^  H.  C.  chief  conflaMe  of 

the  fdid  ward. 

'Form  of  the  notice  to  be  left  ar  the  dwclling-hoiilc, 
.  where  perlonal  notice  cannot  be  given. 

JVaUam  Harri/on, 

NOTICE  is  hereby  given  unto  yttiy  thai  j*ie  art  thiftn 
hy  tot  13  /t've  in  the  mil-Ua  of  this  county  cf  W.  and 
fiiilym  art  to  appear  el  the  moot- hail  in  A.  in  ihefiidco-m'y, 

m the  —       I  day  of ie\i,  btfo'ttbtd-puly 

litiitenanli  and  jutiitts  of  ibt  ptaet  for  iht  /aid  touniy  h  be 
then  and  there  affimblrJ,  to  lake  the  oath  in  ihal  hthalf  rr. 
^uired^  and  ta  bt  i'lrelied  ti  frve  in  the  militia  of  the Jaid 
f-Mnly  as  a  private  militia  man  far  the  /paa  of  five  jtarsy  or 
tthertutje  ta  provide  a  fit  pir/on  In  he  iktn  and  there  af proved 
■  by  the  Jaid  diputj  litu:tnanh  and  juji-cest  u.bo  Ihall  taie  the 
fj'd  eaih^and  bt  then  and  then  inrolied  eis  aforr/aid.  Given 
under  my  band  ibe  ■  dby  of .    ■■         in  the yttir  of  our 

Lord . 

A.  C.  conftable 
of 

To  prevent  miRakei,  It  may  be  fceft  to  have  printed 
ffirms,  anil   lo  deliver  ihe  fame  properly  filled  up  to  (he 
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ti.  Form  of  an  inforimtion  and  complaint  againS 
a  mtlicia  man  not  appearing  to  be  fworn  and 
inrolled. 

W,aa,o.Und.  J  T"?  •■^•"  r^,  '^J'"'"'  "f 
I     *     n..  L  of u  ibt  fad  ttanty, 

giilltmaa,  maJt  mpm  tath  btfort  mt  J.  ?.  t/juirr,  eru  tf  hit 
aajijiy'i  juJiUti  if  tbtftact  in  and  ftr  tie  fmd  auntf,  thg 

■  day  »f  -— - —  it  thi ytar  of  ttcr  Lard  ■ thiA 

A.  O.  tail  ef———  in  iht  faid  ceunly,  jioman,  net  beiag 
m  1/  tht  piaplt  ta!Ud  quaiin^  haib  ittii  du.'y  iho/in  by  hi  t» 
fi'V4  ai  a  private  militia  man  in  tbt  miiitia  ef  the  faid 
uanty,  and  haih  had  due  narite  it  appear  befrt  tht  dtfiMf 
Jitulrn/iri-s  and  jn/ticis  »f  the  piait  in  and  for  thi  faid  teatHy^ 
at  thtir  fubdivifinn  metiing  for.  that  purpcfe  offimBlid,  to  lait 
the  aaijb  in  that  behalf  rrfuiredf  and  to  be  inrslleri  lofirve  in 
ibeJaiJ  militia  at  a  privctt  militia  man,  er  la  provide  a  fit 
ptrjtH  to  fiTve  ai  hit  fubfUtult  i  and  that  the  Jaid  A.  O,  hafb 
ni^leiiedto  taie  the /aid  oaib,  and  lifrvi  in  the  fid  militia^ 
aid  bath  af>  vigleSted  to  pmv'ide  any  pi  pt'foH  tofrve  as  hi$ 
Jnhftiimi  J  nihert'ipon  be  the  faid  A.  1.  prafelh  that  Juflitt 
may  be  dont  againj}  him  the  fatd  A.  O.fer  the  faid  pfferui% 
A.J. 
fore  me 
.P. 

Summons  thereupon. 
WeftmottarH).    |  To  the  conllable  of > 

TITH  E  R  E  as  (tmplaint  and  information  upon  eaih  halh 
bun  made  unto  mi}.  P.  ifquirt,  ant  ef  bit  majtfiy't 

jufiius  of  tht  ptaa  in  and  for  tbt  fiidieunty,  thai  A.  O. 

latt  tf  —^-^  in  tht  tounty  aftrefaidt  yeoman,  (nil  being 
tin  duly  chajtn  by  Ul 
I  militia  oj  tbt  /aid 
rar  hifart  iht  deputy 
vd  fir  tot  /aid  (lunty^ 
iaje  ajfembltd,  to  lait 
bt  iiiroUed  It  ferve  in 
in,  er  f)  previdt  a  fit 
'JeuttnarM  and  jufiicet 
and  that  hi  tbt  fid 
\ki  ibtjttid  ealh,  and 


Stfore 
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UjirVi  in  tbifaid  militia^  and  hath  alfi  ntgUSIed  id  prcviJi 
vnyfitpirfon  i9  ptvi  as  his  fubfltMi  ;  Thtfi  an  thereforin 
rt^in pu forihwkh  to fummou  thefahd  A.  O.  /<•  appear  be* 
fore  mi  at  the  houfe  of  in  ■  in  the /aid  eounty^  an  — - 

the  —  day  of  — -  tt  the  hour  of  ■  in  the  afternoon 

Ij/*  the  fame  ddjy  to  anfwer  Unto  thi  faid  eomplaint^  and  te 
JhiW  €auje  why  the  penalty  of  ten  pounds  Jhouid  not  hi  ieVied 
upon  bit  goods  and  chatteit  for  the  faid  offence.  Herein  fail 
you  not.    Given  under  my  hand  and  feat  the  m  i  day  of 

•■'  in  the  year  of  our  Lord  •  ■«    ~ 

Warrant  of  diftrefs  for  the  penalty  of  lo  1. 

WcSmorland.  |    To  the  conftablc  of 


•«^  HERE  AS  A.O.  late  of 

.  ^^    — ,  yeoman^  (not  being 


— —  in  the  county  ef 
being  one  of  the  people  called 

,^uakers^)  is  this  day  duly  convilted  upon  oath  before  me  J.  P. 
efquircj  one  of  his  majejifs  juftices  of  the  peace  in  and  for  the 

jaid  county  y  for  that  he  the  faid  A*  Q.  having  been  du'y  xhoftn 
by  lot  to  ftrve  as  a  private  militia  man  in  the  militia  of  the 

faid  county  y  and  after  due  notice  given  unto  him  to  appear  before 
the  deputy  liiutenanti  and  ju flic es  of  the  peace  in  and  for  the 

faid  county  at  their  fubdivifton  meeting  for  that  purpoje  aj/fm^ 
bledy  to  take  the  oath  in  that  behalf  required^  and  ti  be  in* 
rolled  toferve  in  the  faid  militia  as  a  private  militia  man^  or 
to  provide  a, fit  perfn  to  be  approved  by  ib^faid  detuty  lieute- 
nants emd  juflices  asaforefaidtoferveashisfuhpitutey  hath 
negleiled  to  take  the  feud  oath^  and  toferve  in  the  faid  militia^ 
and  alfo  hath  riegleiled  to  provide  any  fit  perfon  toferve  as  his 
fubftitute  ;  whereby  he  the  faid  A.  O.  bath  forfeited  the  fum  of 

.  ten  pounds :  T^hefe  are  thsrefore  in  his  faid  mayeflys  name  to 
command  you  io  levy  the  faid  fum  by  aifirefs  of  the  goods  and 


chattels  of  him  the  faid  A.  O.     And  tf  within  the  Jpaee  of 

r  j  days  next  aft 
together  with  reafonable  charges  of  taking  and  keeping  the  faid 


[four]  days  next  after  fuch  diflrefs  by  you  taken^  the  faid  fumj 


difirefs^  fhall  not  be  paidy  that  then  you  do  fell  the  find  goods 

and  che^tibfo  bypu  diflrainedy  and  out  of  the  money  arifwg 
'  by  fuch  falOy  that  you  do  pay  the  faid  fum  of  ten  pounds  to  the 
'  faid  deputy  lieutenants  ahdjuftices  tis  aforefaidy  or  to  fuch  perfsn 

as  they  fhall  appoint  io  receive  the  fame  ^  for  the  providing  of  a 
^  fubftitute  to  ferve  for  him  the  faid  A.  O.  and  for  the  other  p^r^ 

pofes  by  taw  direSledfor  the  applitatiin  thereof  ^rendering  the 
.'  overplus  (if  any  fhaU  be)  on  demand  unts  him  the  faid  A.  O. 
*  the  reafnable  charges  of  takings  keepings  and  felling  the  fpd 

dijhrejs  being  firfl  deduced,  jlnd  if fuffidenpdjfirep  cannot  iie 
^-  found, 
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fiknJ  tflht  gtedt  and  thsUtU»fbm  tbefmd  A.  Q.  ti^n-iim  It 
In-yibt/aidfam  «f  l'»  ptmiidi,  that  theajm  ftrti/y  ihf/amt' 
ti  ai,  tigtiiur  aiith  th*  rtftra  b/ thii  prutft,  Utrimfail  yott^ 
nil.    Givtn   mnJir  my  hand  end  fial,  tht  —  day  vf 

•    •<  xjntbtytarcf BUT Lvrd —'-^•t-     »    .  ', 

Conftable's  return  of  the  want  of  diftrefi. 

Weftmorlind.    A     G.  nnfi^hU  of ■-.  in  Otfaii 

**•    iountyy  tnahtb  Both,  tefart  mt  J.  P. 
ffiuiri^  ant  Bf  his  majtfty'i  jujiieti  Bf  tht  ptact  ftr  tht /aid 

ttiaiij,  tht —  day  if ■ — ■  in  tht  ytar —  that 

ij  viriat  ef  my  warrant  to  him  dirtSid,  t*  Iniy  tbi  fum  tf 
■— —  by  diftrtfi  tmdjalt  BftbtgBtdt  and  ihaltili  of  A.  O.' 

iatitf ■  afBTifaid  in  tht  nuaty  afart/aid,  hi  tht  faid 

ttnJiMe  bath  madt  diligtnl /earth /Br/ueb  gttdi  and  thatttht 
and  thai  be  dtth  net  inttv,  turamfoid,  thai  hi  tbtftadK.Q, 
bath  gttdt  and  thatitb  fufftitul  ta  anjvotr  thtfaid  diftrtfu 
Befbie  me  A.  C. 

J.P. 

£.  Warrant  of  diftrefs  for  quakeri  fubllicutes. 

^A.'D.  and  B.  D.  crquirei,  two  of  hia 

I  mjjcHy'i  deputf  lieutenants  for  the  Taid 

t  county  ;  to  the  high  condable  of  Ken- 

WeftinotIan).<  dal  ward  within  the  faid  county,  and 

I  to  the  petty  conftables  of  ■    <^  ■  in 

I  the  faid  county^  and  to  each  and  every 

'-  of  them, 

pOR  ASMUCH'tff  A.  Q.  iett  af af^rffaidik 

ihf  nuntj  aferifaid,  jiemaa,  being  one  of  the  pespU  called 

Quakers,  halb  iien  duly  chafm  by  let  I)  /e^t  wi  the  mililia  »f 

the  faid  aunty,  and  after  due  notitt  given  unic  him  kath  ntg- 

iiHid  ta  appear,  and  te  lake  tbt  Bath  in  that  bihalf  required^ 

id  halb  al/a  neglefied  to  pra- 

him  at  bii  lui/iUatc;  and 

tnti  andjujlicet  at  afrifaid 

night  bf,  namely  far  the  fum 

S.  aft  ptrj-.n  toferve  in  tht 

him  tbt  (Old  A.  Q.    IVtda 

the  faid  fum  of  ~^— by 

>atltU  afhm  tht  (aid  A.  Q. 

for  tht  ujt  af  him  the  faid 

Wj  fiiall  if)  unia  kirn  the 

faid 


etS     .  J®tMW*(New). 


fiid  A.  Qt  ^«r  ihthiaing  tbt  ^bargtt  tf  tbi  fitii  SJI^tfi  ani 
Jmtt.  Htr^li  fait ytu  ntt't  GivtH  vnJtr  aur  bands  awJ/iuls, 
tht  —  Ayy— —  in  tbf  year  tf  tar  Lard  -^-—' — . 

F.  Commitment  of  a  quakerfor  want  of  fufficiene 
diftfcfs.  ^ 

r  To  the  cnnnabic  of  — — '■-  in  the  faid 
Veftmoriand.  <  -    eeunty,  and  to  the  keeper  of  ihe  cone 
i  ■    non  gaol  at  A.  in  ihe  f«id  county. 

VT^  HERE  AS  A,Q^  Ittt  sf >«  tbtauntr  mfttt. 

an  the  — .—  day  tf  ».■—■—  in  ibt  y*«r  ^  av  Ltrd^^ 
d^fy  ctnviUfd  ^fart  ui  }.  P.  md  D.  L.  tfqairts,  UtM  tf  hii 
waftjifi  defmtjf  iuiitManU  h  aad  far  the /aid  enmiy,  f*r  list 
l/athtftidA.  Q^  baviHg  btan  datiy  thiftn  by  lot  le.firwf  at  a 
frivatt  militia  man  in  tkt  mUkia  af  ^bi  fad eavntyt  and  aft^. 
dkt  mtiu  givin  unto  bim,  baib  ntgitiJfd  ta  apptar  and  taia 
tha  oath  in  that  iahalf  rtquirad^  and  ta  ftrvt  in  ibtfaid  taHitia, 
and  bath  alfa  ntgttittd  tt  pravid*  any  fit  firfan  ta  ftrvt  far  bim 
•as  hit  fubfiivitt ; .  and  whtrtas.  im  tht  faii  dtfuity.  lifultnaaU 
havt,  nptn  ~ai  rtafanable  ttrms  at  might  bt,  namelyy  far  tht 
fum  %f  ~ — ; — prtvidid  and  hived  A,  S.  a  fit  firfan  ta  ftrvt 
in  thifaid  miltlla  at  thifulijlilutt  cf  bim  tbtfaid  A.  Q.  jtnd 
wbireai,  an  the  ——  day  tf  -  '  in  tht  yiar  oforefaid^ 
we  did  ijfue  aur  warrant  ta  tht  tanpaUt  »f  —    .        ti  levy  tha 

faidfum  af bj  difirifi  and  jalt  ef  the  gtidt  and  cbatttlt 

afhim  the  faid  A.  Q.  And  whertai  it  duly  apptari  It  ui,  at 
Ktllan  the  dalh  of  tht /aid  renjiablt,  at  tthtnuifiy  that  bt  tht 
faid  tanfiahlt  hath  ufed  hit  bift  endeavaurs  ta  levy  tht  faid  f ant 
an  the  gttdx  and  tbattilt  tf  tht  faid  A.  Q^  ai  afertfaid^  and 
■  that  the  getdi  and  chattels  tf  him  the  faid  A.  Qj  art  net  fmf' 
fcitnt  ta  anfv.-er  tbt  faid  diflrtfi :  But  ntvtribtltfs,  it  dalb 
appear  /otiifa£forlfy  tt  OJ,  that  he  tbtfaid  A.  Q.  ii  effuf- 
pcitnt  abiVtiy  ta  fay  the  (urn  tf  tin  ftundi :   Theft  are  ihtrt/ert 

to  (smmandytu  tbtfaid  ctn/lalilt  of  ■ afare/aid,  ta  af- 

prtbind  the  btdy  ef  tht /aid  A.  Q;  and  him/afely  to  lanvty  ta 
tbt  lemm'in  gatl  at  A.  pfarefaid,  in  tht  county  fifortfoid,  and 
there  driivtr  him  tt  tht  /aid  ietftr  ihtrttf,  ttg:thcr  rvi.b  this 
prtceft.  And  we  da  hereby  command  yiu  tht  faid  iteptr  of 
the  laid  eammen  gaaly  tt  receive  it>t}  yaur  cuflady,  in  tht  fame 
cammon  gatl,  the /aid  A.  Q.  and  him  there  fafely  ta  keep  far 
the  jf  act  of  th'te  mtntbi,  or  until  he  /hall  have  paid  the  /aid 

fum  af agreed  to  be  paid  ta  fuch  futflitutt  ai  aforifaid, 

and  far  ft  deing  this  /bail  be  yaur  fu^iitnl  warrant.     Gntn 
under 


£0ilitia  (New)..  io7 


ttnJer  ^r  hands  andfiaU  the  — —  day  ^f ■  in  the  ytdr 

rf^ur  Lord  .  ; 

G.  Order  to  pay  half  the  pried  of  a  volunteer  to  a 
balloccd  man  when  embodied. 


To  the  churchwardens  and  overfccrs  of 
the  poor  of  tl»e 
the  faid  county i 


Wcflmorlaod.  \      the  poor  of  tl»e  townfliip  of    ■    ■     ■  in 


VIT  HEREAS  A.B.  of  your  fa  id  toivrjfilpj  weaver^ 

'^    bath  before  us of  bis  m'ij^fiy*s  deputy  leute^ 

naits^  [and  — -—  of  bis  maje/iysjujtices  of  the  peace  for  the 
fiid  county ^  if  only  one  deputy  lieutenant  was  prefent  ifc 
fuch  meeting,]  been  cbojen  by  lot  to  ferve  in  thmHitia  of  tht 
falflcountyy  now  embodied  and  in  a£!ual  fervice  ;  and  hath  been 
Jwsrn  and  inrolled  perfonally  to  ferity  and  haib  ferved  therein 
for  the /pace  of  one  month  and  upwards^  and'not  been  dijap^ 
proved  of  and  difcbarged  by  the  commanding ^c£i:er  :  [or^  bath 
frsvided  C.  D.  his  Jubflitute^  who  hath  been  fuuom  and  inm 
roiled  to  Jerve,  and  hath  ferved  therein  for  the  fpace  of  one 
month  and  upwards^  and  not  been  dijapproved  of  and  dif charged 
bj  the  commanding  officer :]  And  it  doth  appear  upon  the  oath 
rf  tie  faid  A.  B.  that  he  is  not  fojpfftd  of  an  eflgte  in  lands^ 
goods ^  or  money  of  the  clear  value  of  500  /.  ff^e  do  hereby 
order  you  to  pay  to  the  faid  A.  B.  the  /urn  of  —  tvhicfj 
^t  adjudge  to  be  half  the  current  price  paid  for  a  volunteer 
within  the  faid  county  out  of  the  rate  made  ftr  volunteers  within 
y-urfaid  town/hip^  and  if  thtre  be  no  volunteers  provided  by 
J5tt  in  the  faid  tou^njhip^  then  out  of  a  rate  to  be  made  after 
f^i  manner  of  the  poor  rate,  excepting  out  of  the  faid  rate  all 
balloted  perfons  who  have  ferved  in  the  militia  either  by  them^ 
felves  or  fubjlitutes  according  to  the  direfliors  of  this  or  an^ 
9tker  aSt^  or  are  now  ferving  in  the  faid  mtlitia.  Given 
under  our  bands  the  —  day  of-'   ■    ■  in  the  year  of  our 

Lort         ■         I, 


<S^i\h 


BY  an  ancient  ordinance.  Haw.  flat.  V.  i.  p,  i8it  Tonf«griii4* 
The  toll  of  a  mill  (ball   be  taken  according  to  the  *°** 
curtom  of  the  land,  and  according. to  the  lirength  of  the 
wattr-courfe,  cither  to  the  twentieth  or  four  and  twen- 
ti«U  corn. 


hvA 


-  Afid  yet  in  bme-placei  the  millers  do  cliuti  and  talE* 
the  fixKcnth  pare  ;  and  where  the  cuftom  hath  been  (o 
vCei  lime  out  of  mind,  perhaps  it  may  be  good  and  war- 
laniable.     Daii.  f.  iiz. 

Aad  Mr.  Dalttn  fays,  the  miller  ought  to  take  but  oite 
quart  for  grinding  of  one  buQiel  of  hard  corn,  but  if  he  . 
-fetch  and  carry  back  the  grift  to  the  owner,  he  may  take 
two  quarts  of  hard  corn  ;  and  this  hard  coin  is  intended 
of  wheat,  rye,  meflin  (which  is  wheat  and  rye  mixed). 
And  for  malt,  the  mitlcr  fball  take  but  half  To  much  tnll 
as  he  taketh  for  hard  coin,  that  is,  one  pint  in  the  bufliel, 
for  ihat  malt  h  more  ealily  ground  than  wheat  or  rye : 
But  \(  the  miller  do  fetch  tu  his  mill,  and  cany  back  the 
malt  to  the  owner's  houfr,  then  the  miller  alfu  (ball  have 
double  toil.     id. 

But  by  HiU  Ch.  J.  the  toU'of  a  mill  muft  be  regulated 
by  cultom  ;  and  if  the  miller  takes  more  than  (he  cuilum 
waViants,  it  is  extortion :  But  if  it  is  a  new  mill,  there 
.the  miller  is  not  retrained  to  any  certain  toll;  but  i  He 
perfons  who  will  have  their  corn  ground  there,  mull  com- 
ply with  the  miller's  demands  ;  and  whauoevcr  he  takes, 
it  is  not  exEOtiion,  bec^ufe  it  is  the  voluntary  agreement  of 
the  parties.     h.Rayni.  149. 

t  In  A.-me  places,  the  tenants  are  bound  to  have  their 
corn  ground  at  the  lord's  mill.  As  in  ibe  cafe  of  Hi*  and 
Gardtntr,  H.  1 1  J,  In  in  a£lion  on  the  cafe  for  erect- 
ing a  millf  the  lord  declared  upon  a  cullom  for  all  the  in- 
habitants to  grind  at  his  mill,  and  that  the  defendant  had 
built  a  mill  there  contrary  to  the  cuilom,  and  this  was  ad- 
judged a  good  i;uDom  :  And  fuit  to  a  mill  may  be  by  rea- 
fon  of  tenure  or  fcrvice,  and  alfo  by  cuAem,  and  fo  may 
well  bind  llrangers.     2  Buljl,  195. 

And  1  new  crefled  houfe  within  the  precinfls  is  within 
the  cufiom  of  multure:  And  none  may  grind  elfewhere, 
liut  in  cafe  of  excellive  toll,  or  that  the  grift  cannot  be 
ground  Itl  convenient  time,     tiardr,  177. 

I  T.  16  G.  2.  K.  and  IVooJ.  The  defendant  being  a 
iniller,  was  indicted  for  changing  corn  delivered  to  him  to 
be  ground,  and  giving  bad  com  inflead  of  it.  It  was 
moved  to  quafly  it,  becaufe  only  a  private  cheat,  and  not 
of  a  publick  nature.  But  it  was  anfwered,  that  being  a 
cheat  in  the  way  of  trade,  it  concerned  the  publick,  and 
iherefoie  w^is  indi£tah]e.  And  the  court  was  unanimous 
not  to  qualh  it.     i  StjJ.  Cof.  217. 

Although  every  larceny   implies  a  trcfpifs,  and  a  felo- 

"fiou*  (tf*/ff^of  the  tiling  (tolea;  yet  it  haih  been  rel'olvcd, 

that  even  ihofe  who  have  the  potTciSon  of  goods  by  the 

9  delivery 
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Mifttj  bfthe  party,  as  a  miller  who  hath  corn  delivered 
to  him  to  grind  may  be  guilty  of  felony  by  taking  away  any 
pare  thereof  with  an  intent  to  (leal  it.     i  Haw.  90. 

Millers  are  not  to  be  common  buyers  of  any  corn,  to  enters  not  t« 
fell  the  fame  again,  either  in  corn  or  meal ;  but  ought  ^5,^"^^*'^ 
only  to  fcrve  for  the  grinding  of  corn  that  IhaU  be  brought 
to  their  mills.     Dalt.  c.  I22. 

By  the  9  G.  3.  r.  29.  If  any  perfon  or  perfons,  unlaw*  DemoKflJui 
fully,  riotoufly,  and  tumultuoufly  aflembled,  to  the  dif-  o^^^s* 
turbance  of  the  publick  peace,  (hall  ufilawfully  and  with 
force,  demoliifa  or  pull  down,  or  begin  to  demolilh  or  pull 
down,  any  wind  faw  mill,  or  other  wind  mill»  or  any 
water  mill,  or  other  mill,  or  any  of  the  works  thereto  be^ 
longing;  every  fuch  perfon  (ball  be  guilty  of  felony  with- 
out benefit  of  clergy.  And  if  any  perfon  (ball  wilfully  or 
malicioufly  burn  or  fet  fire  to  any  fuch  mill ;  he  (ball  in 
like  manner  be  guilty  of  .felony  without  benefit  of  clergy. 
Profecution  to  be  commenced  within  eighteen  months  after 
the  offence  committed. 


Saints  htOxovins. 


BY  the  10  G.  2.  f.  32.     If  any  perfon  ihall  wilfully  Setting  ^it^ 
and  malicioufly  fet  on  fire  any  mine,,  pit,  or  delph  of  ™"*^ 
coal  or  cannel  coal  |  he  (hall  be  guilty  of  felony  without  . 
benefit  of  clergy. 

And  by  the  13  6.  2.  r.  21.     If  any  perfon  (hall  divert  Conveyiog  water 
or  convey  any  water  into  «ny  coal  work,  with  defign  tor  to  minu 
defiroy  or  damage  the  fame ;  he  (hall  pay  to  the  party 
grieved  treble  damages,  with  cofts. 

And  by  the  9  G.  3.  r.  29.  If  any  perfon  (ball  wilfully  DcmotiAlogMi* 
or  malicioufly  fet  fire  to,  burn,  demoli(h,  pullnlown  or  •**«■»*«• 
otherwife  deftroy  or  damage  any  fire  engine  or  other  engine 
ereded  for  draining  water  from  collieries  or  coal  mines^ 
or  for  drawing  coals  otir  of  the  fame  ;  or  for  draining 
vater  from  any  mine  of  lead,  tin,  copper,  or  other  mi- 
neral; or  any  bridge,  waggon  way,  or  trunk,  erefied 
for  conveying  coals  from  any  colliery  or  coal  mine,  or 
ftaith  for  dcpofiting  the  fame }  or  any  bridge  or  waggon 
Way  ereded  for  conveying  lead,  tin,  copper,  or  other  mi* 
1^  from  any  fuch  mine }  or  (haH  caufe  or  procure  the 
f^nie  to  be  done }  he  (hall  b^rguilty  of  felony,  and  tranf- 
ported  for  fevcfl  years* 

Vol.  ill.  O  Provided, 


fiPlneg  DeOroping. 

Provided,  that  do  perfon  (hall  be  prorecuted  on  thii  ad, 
tinlcf*  the  profecution  be  commenced  in  18  months  liter 
the  offence  committed. 

Mifadventure.    See  ^omitiltr* 


THIS  word  in  iu  ufual  acceptation  ia  applied  to  at) 
thofe  crimei  ind  ofiencci  for  which  the  law  has  not 
provided  a  particular  name;  and  they  maj  be  punilberf 
according  to  the  degrees  of  the  oBence^  by  fine>  orim- 
prifonment,  or  both.     Barl, 

Mirprilion  of  felony.     See  i^tTottp. 

Milprifion  of  treafon.     See  CnafoiU 

Mittimus.    See  Commitment. 

Murder.     See  0omiUtie. 


HERETOFORE  a  perfon  ftanding  mute  upon  an 
arraignment  of  felony  (that  is,  without  fpeaking 
any  thing  at  all,  or  without  putting  himfclf  upon  God  and 
the  country)  was  liable  to  a  llrange  and  cruel  kind  of 
punifhmcnt;  the  judgment  in  which  cafe  was,  that  the 
man  or  woman  (hould  be  remanded  to  the  prifon,  and  laid 
there  in  Tome  low  and  Hark  room,  where  they  Qiould  lie 
naked  on  the  bare  'earth,  without  any  litter,  rufhes,  or 
other  clo«thing,  and  without  any  garment  about  them, 
but  foinetbing  to  cover  their  privy  parti ;  and  that  they 
iliould  lie  upon  their  backs,  their  heads  uncovered,  and 
their  feet,  and  one  arm  lo  be  draun  to  one  quarter  of  the 
room  with  a  cord,  and  the  other  arm  to  another  quarter, 
and  in  the  fame  manner  to  be  done  with  their  legs ;  and 
there  fhould  be  laid  upon  their  bodies  iron  and  flone,  fo 
much  as  they  aiight  bear  and  more;  and  the  next  day 
follgwing  to  have  three  morfcli  of  barley  bread  witlfouc 
any  drink,  and  the  fecond  day  to  drink  thrice  of  the  wa- 
fer next  to  the  houfe  of  thepriTon  (except  running  water) 
without  any  bread;  and  this  to  be  their  diet  until  tbey 
were  di^ad.  So  as,  upon  tbc  natter>  tbey  Qioutddie  (biee 
J  o  maoner 
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itoanner  of  ways,  by  weight,  by  faoiide,  and  by  cbtd. 
And  the  reafon  of  this  terrible  judgment  wm,  becaufe  they 
refufed  to  ftand  to  the  common  law  of  the  land.  2  In/K 
J78, 179. 

And  this  fome  perfons  endared,  for  the  fake  of  their 
children  or  other  kindred  *,  becaufe  in  fuch  cafe  they  for- 
feited their  goods  only,  and  not  their  lands;  for  lands 
could  not  be  forfeited  but  by  attainder. 

But  now,  by  the  12  G.  3.  r.  20.  If  any  perfon^  heing 
crraigntd  on  any  ind'i£iment  or  appeal  for  felony ,  or  on  ony  in^ 
iiQmentfor  piracy^  Jhall  upon  fuch  arraignmtut  Jland  mute^ 
cr  will  not  anfwer  dire£lly  io  the  felony  or  piracy ^  he  Jhall  be 
anvtHed  of  the  offence^  and  the  court  Jhall  thereupon  award 
jitdgnunt  emd  execution^  in  the  fame  manner  as  if  he  had  been 
cenviQid  by  verdi^  or  conftjjion  ;  and  fuch  judgment  Jhall  have 
oil  the  fame  confequences^  as  u  convi^ion  by  verdUl  or  confef'^ 

And  the  fame  law  is,  with  refped  to  an  arraignment  for 
treafon  or  petit  larceny  \  for  before  this  a£t,  perfons  (landing 
mute  in  either  of  thefe  cafes,  were  to  have  the  like  judg- 
ment  as  if  they  had  confeiTed  the  indidment.  2  infi.  177* 
1  Haw.  329. 

Naval  (lores.     See  ^torrift 
Navigable  rivers.    See  Itltiiet^  anti  Jl^atiisatiom 

Nets.    See  (IDamet 


'     a  I 


^m%  i^apers^^ 


BY  Ti  C  r.  8.     For  every  journal,  mercury,  or  other  Stampduryok 
pablick  nevos  papers^  ihall  be  paid  a  ftamp  duty  of  I  d.  fl«wi  papen. 
a  (hcct,  and  ^d.  for  every  half  (heet.     And  by  30  G.  2. 
^  19.  for  every  news  paper  whether  on  a  half  (beet  or  lefs 
or  more,  and  not  exceeding  one  (beet,  ^d.  more:  and  |d. 
more  by  the  16  G.  3.  c.  34.  and  jd.  more  by  29  G.  3. 


^SO.f  I. 
And  for 


every  pamphlet  contained  in  half  a  (heet  of  Duty  on  ^tni«; 
paper  ^d.     Larger  than  half  a  (heet,  and  not  exceeding  a  ?^^*^*  * 
whole  (heet,  for  every  printed  copy  thereof,  i  d.     Above 
one  (heet,  and  not  exceeding  fix  Ibeetsin  oSavo,  oraleOsr 
page  not  exceeding  12  (beets  in  quarto  or  20  (beets  in 
folio,  for  every  (beet  which  ihall  be  contained  in  one  printed 
copv  thereof,  2  s.     10  Ann.  c.  19.  /  loi. 
rroYided  that  nothing  herein  (ball  charge  any  a£t  of  Exctpivai. 

O  2  pariiamcm^ . 


jSetDS  ^a^tts. 


psiliiment,  pTOclsunalioii,  order  of  council,  form  oF  pnyer^ 
or  other  t£t  of  tUtc,  printed  votes,  fehuol  books,  booki 
of  devotion,  dtily  accounts  of  icnporti  and  exports,  noi 
weekly  bills  of  mottaiity.    /  102. 
I9*  And  if  anyperfon  Ihall  write,  print,  or  cxpofe  to  fab 

any  fuch  pamphlet  or  ncw>  paper  (the  faid  pamphlet  ex- 
ceeding one  &cct  only  excepted)  before  the  paper  fltatl  b< 
flamped  ;  be  fhall  forfeit  10  I.  with  full  cofts.    /  105. 
ilwiMl  And  a  printed  copy  of  every  pamphlet  containing  mori 

^^'  than  one  fheet,  Qiall  [within  the  bills  of  mortality)  in  fii 
davj  after  printing  be  brought  to  the  head  office,  and  ihi 
title,  number  of  ueeti,  and  duty  Diall  be  entred  in  a  book 
and  the  duty  thereupon  paid  to  the  receiver  general,  wbi 
fliall  give  a  receipt  for  the  fame  on  fuch  printed  copy,  o 
the  fame  fliall  be  flamped  to  denote  the  payment :  With' 
out^he  bilU,  it  fliall  be  brought  in  fourteen  days  to  fomi 
head  collector  of  the  (lamp  duties,  who  Qiall  enter  the  title 
number  of  (heeiF,  and  duty  i  which  duty  fliall  be  thcrC' 
upon  paid  to  the  colleflor,  who  fliall  give  a  receipt  for  ihi 
fame  on  fuch  printed  copy.  /.  1 1 1. 
'V'  And  if  any  fuch  pamphlet  containing  more  than  oni 

flicet  fliall  be  printed  or  pubhfhed,  and  the  doty  not  paid 
and  title  regidered,  and  one  copy  (lamped  where  require^ 
Co  to  be,  within  the  time  above  limited  i  the  author,  printer 
and  publiflisr,  and  all  other  perfons  concerned,  (hall  lofi 
ail  property  therein,  and  in  every  copy  thereof*  and  (lul 
alfo  forfeit  3d1.  with  full  cofts.  /  1I2* 
i|H>"-  And  no  pcrfon  fliall  expofe  to  fale  any  fuch  pamphlet 

*■  without  the  name  and  ^acc  of  abode  of  ibmc  koowo  per- 

foo,  by  or  for  whom  it  was  printed  or  publiflied,  writtei 
or  printed  theteon ;  on  pain  of  zo  I.    /  1 1 3- 
phlttior  j^nd  psmpbteta  unfold  Stall  be  cancelled  by  the  com- 

fiftn  Ob-  g,jj];Qj,„,^  g„j  t),g  jii^e  number  of  other  ffliects  fiainpct 
gratis  fliall  be  changed  for  them.    /  1 14. 

And   inltead  of  making  allowances  on  the  cancelling 

of  news  papers  remaining  unfold,  as  now  ufed  ;  there  flull 

be  an  abatement  made  to  every  pcrfon  who  fliall  pay  at  otic 

lime  for  news  paper  (lamps  1 0 1.  or  upwards,  after  (be  rait 

of  4  1.  in  the  lOO  I-     29  G,  3,  r,  50.  /  7, 8. 

BgMtnewt       And  no  hawker  of  news  papers,  or  other  perfon,  fliall 

tteUfc    let  out  any  news  paper  for  hire,  to  any  perrui>,  or  to  differ- 

cDt  perfons,  or  from  boufc  to  houfe ;  on  pain  of  forfeiting 

5 1.  Id  be  recovered  and  applied  as  other  penaltiei  relating 

to  the  ftamp  duties*     id.  J,  9, 

Tof  tbe  And  twojufticet  may  be^r  and  determine  oSencei  in 

[*•  relation  to  pamphlets  or  news  papers  j  and  mitigate  the 

penalty,  lb  m  tbey  do  not  n diKc  it  lowei  thaa  eiw  fourth 

part, 


i^m^  l^aptts,  21$ 

part^  over  and  above  the  coda :  and  where  goodt  of  the 
offender  cannot  be  found,  may  commit  him  to  prifon  till 
paid.     JO  J,  c.  19.  /.  laa 

And  by  the  16  6.  a.  c.  26.    If  any  perfonfiiaU  fell,  or  SelHntpim- 
expofe  to  falc,  any  news  paper,  6r  any  book,  pamphlet,  P**'"*  ^[J^]D[^ 
or  paper,  deemed  to  be  a  news  paper,  undamped ;  any  S;     ^^ 
juftice  of  th€  peace  may  commit  bim  (being  convidled  be- 
fore bim  by  confeffion  or  oath  of  one  witnefs)  to  the  houfe 
of  corredion  for  any  time  not  exceeding  three  mbmhs  : 
And  any  perfon  may  apprehend  and  carry  him  before  foch 
juftice  \  and  00  producing  a  certificate  of  fuch  convi&ioo^ 
under  the  hand  of  fuch  juftice,  (hall  have  a  reward  of  20 s« 
to  be  paid  by  the  receiver  p^enera]  of  the  ftamp  duties,  f.  5. 

And  for  every  advertifimsnt  in  the  gazccte,  or  other  Dotyoiiadwr* 
printed  paper,  publiibed  weekly  or  oftner,  Ifaall  be  paid  i  s,  tlfentsu. 
by  the  10  An.  c,  19.  and  1  s.  more  by.tbe  30  G.  1.  c,  19. 
and  6  d,  more  by  the  20  G*  3.  r.  28.  and  6  d.  more  by  29 

.  And  for  every  advertifement  contained  in  or  publiihcd 
with  any  paper  or  pamphlet,  yearly,  monthly,  or  at  any 
interval  of  time  exceeding  one  week,  2  $•  by  30  G*  2  r.  19 : 
And  6d»  more  by  the  20  G.  3.  c.  28.  and  6d.  more  by 

i9G.  3.  ^.  50.  X»» 

But  nothing  herein  fhall  extend  to  any  fingle  advertife- 
ment  printed  by  itfclf« 

Night  Walkers.    Sec  ^uretp^ 

Noblemen.     See  ]^ttl1^. 

Non  compos.     See  UntiattCtt^ 

Non  conformids*     See  ^ilTeittertf^ 


iSortJetn  boruer^. 

BY  the  43  El  c.  13.  Forafmuch  as. many  perfons  PerfoMex*ftio| 
dwelling  in  CutrAerland,  Nortltumbirland,  lyeftmor^  BUck««IU 
Imd^  and  Durejmt^  have  been  taken  by  force  and  kept  un- 
til ranfomed ;  and  whereas  by  reafon  of  incurfions,  burn- 
ings, and  robberies,  feveral  inhabitants  there  have  been 
furced  to  pay  a  certain  rate  of  money,  corn,  cattle,  or  other 
confideration,  commonly  called  by  the  name  of  Blackmail^ 
to  divers  men  of  name,  friended  and  allied  with  divers  in 
tbofe  parts,  who  are  known  to  be  great  robDcrs  and  fpoil 
takers  in  the  faid  counties,  to  the  end  thereby  to  be  by 

O  3  them 
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them  freed,  prote^ed,  and  kept  in  Mety ;  by  reslb^ 
whereof  many  are  impnvenhjd,  and  rapine  much  in- 
crc-ltd  :  It  IS  therefore  ena6ied,  thai  whofucver  Ifaall  with- 
out good  authority  take  or  detain  any  fuch  perfoos  ag^inft 
'  their  wills  to  ranfom  them,  or  make  a   prey  or  fpoil  of 

their  peifons  or  goods,  upon  deadly  feud,  or  otherwife  ; 
or  Aiall  be  aiding  therein  ;  or  whofoever  Ihall  take,  re- 
ceive, or  carry  any  money,  corn,  cattle,  or  other  con- 
fideration,  commonly  called  Blacimaily  for  fuch  protec- 
tion ;  or  Oiall  burn  any  ftack  of  corn  ;  he  fliall,  on  con- 
vifiion  at  the  aflJzei  or  felTions,  be  guilty  of  felony  with- 
out benefit  of  clergy.    /.  I,  Z. 

Farafmucb  at,  i^e.l  At  the  time  when  this  aft  wai 
made,  and  for  fomc  time  after,  the  peace  of  the  borders 
was  maintained  by  comniifltoners  appointed  by  the  two 
crowns  refpeflively,  who  agreed  upon  certain  articles  to 
be  obferved  by  both  fidei;  appointed  guards  and  watchei 
at  certain  fords  and  other  places;  kept  cimrtsi  redreficd 
grievances  \  punifhed  oifenders  ;  and  had  power  oF  life 
and  death  by  way  of  legal  trial  in  the  manner  of  oyer  and 
terminer.  And  this  ait  was  not  made  in  abolition  of  fuch 
power,  hut  in  aid  thereof,  and  for  the  punifhment  of  cer- 
tain  offenders  unto  whom  the  commilSon  of  the  lords 
wardens  uf  the  marches  did  not'extend  ;  which  offender!, 
although  not  employed  in  the  protection  of  the  couritr; 
by  virtue  of  the  inftitution  of  the  wardcnfhip  of  th< 
marches,  yet  demanded  contribution  of  the  inhabitanii 
under  pteience  of  prtfctving  them  from  rapine  and  depre- 
dation by  reafun  of  the  fticndOiip  and  alliance  which  the) 
bad  with  the  fj>uil-takers  and  robbers  jn  thufe  parts, 

S'lckmail.  Blattmail}  Atuile  in  Frtruh  is  a  fmall  piece  of  money ; 

fhtii  jnj  j„  (he  g  H.  5.  filver  halfpence  here   were  termei 

mailti.  \n  a  large  acceptation,  the  word  maUi  fignihes  a 
rent  in  gpnerat,  paid  either  in  money,  corn,  cattle,  or  othei 
g:ood5,  as  greft  rriaiUf  ccw  maitt^  and  the  like;  and  '» 
StelhtiJ,  fnaiU  U  dill  the  common  word  fc  rent.  IP'bih 
maile,  while  rent^,  (vulgarly  called  quit  rents,)  were  rent! 
paid  in  filver,  and  thereby  diftinguiAied  from  work  da] 
rents,  cummin  rents,  corn  rents,  and  the  like.  Bind 
wiaih,  or  black  rents,  feem  properly  to  have  been  renii 
paid  in  cattte  (otherwife  called  neat  gih,  or  ntat  g/ld,  tcoa 
the  Danilh  gill,  gtid  gtlduoi,  a  payment  of  tribute};  bui 
more  largely  taken,  it  fecmeih  to  have  beet)  ufcd  to  fignifi 
all  rents  not  paid  in  filver,  in  coniradi(lin£lioa  lo  the  red' 
ditui  oil/if  blanch  facms,  or  white  lenUt 
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Deadly  fiui\    Feud  in  the  Girman  (Ignifies  enmity,  or  Deadly  feud. 
war )  as  in  like  manner  the  word  fog  fignifies  any  enetny. 
Feudt  in  Scotland^  is  a  combination  of  kindred  to  revenge 
injuries  or  aiFronts  done  or  offered  to  any  of  their  blood.  ^ 

Diadly  feud  is  a  profeffion  of  irreconcileable  hatred,  till  a 
perfon  is  revenged  even  by  the  death  of  his  adverfary. 

Andy  by  the  faid  ftatute,  perfons  outlawed  in  any  of  the 
faid  counties  for  any  fuch  murder,  robberies,  burglaries,  or 
other  felonies,  (hall  in  two  months  be  certified  in  writing 
by  the  clerk  of  the  peace  to  all  the  (heriiFs  of  all  the  faid 
counties ;  and  the  faid  (herifFs  fhall  proclaim  them  in  Car^ 
l\flf^  Pinriib^  Ceekirmoutb^  JppUhy^  Kendal^  Nnvcq/ile^ 
Ahrpttb^  Alnewicky  Hexham^  Durefmij  Darlington^  Btjhop 
Jwcklandj  Barnard  cqftle^  and  Birxvick^  and  once  a  month 
in  every  their  county  courts,  till  they  furrender  \  and  the 
mayors  (hall  proclaim  them  in  every  fair,  and  every  fix 
weeks  in  the  market ;  and  perfons  relieving,  or  conferring 
with  them,  (hall,  on  the  like  convidlion,  be  imprifoned 
for  (ix  months,  and  bound  to  the  good  behaviour  for  a 
year.    /  3,  4,  5,  6. 

The  juftices  of  Northumberland  and  Cumberland  may  M*r«  troopeit # 
make  order  in  fefSons,  for  charging  the  refpefiive  counties^ 
for  fecuring  the  fame  againft  the  mofs  troopers  (that  is, 
thieves  and  robbers,  who  after  having  committed  offences 
in  the  borders,  do  efcape  through  the  waives  and  moHesJ  ; 
fo  as  Northumberland  be  not  charged  above  500 1.  nor  Cum^ 
htrland  above  200 1.  a  year.  And  they  may  appoint  a  com- 
mander,  with  30  men  in  Northumberland^  and  12  men  in 
Cumberland^  to  fcarch  for,  purfue,  and  apprehend  offenders* 
13  i^  14  C.  2.  f.  22. 

And  the  perfons  (o  employed  (hall  be  chof^n  in  feffions  ^^rrow  em- 
yearly,  or  every  two  years  at  the  fartheft.     29  ^  30  C.  2.  ^^^.^^^^^Tmli^ 

^»  t*  Iroopeia. 

And  the  feffions  (hall  take  fecurity  of  the  perfon «?  by  To|i»e  fccuuty. 
them  employed  for  prefervation  of  the  borders,  to  anfwcr 
the  damages  fuftaincd  by  their  neglect  or  default,  and  to 
pay  the  fame  in  four  months  after  proof  made  thereof  in 
feffions  by  oath  of  one  witncfs ;  fo  as  the  goods  ftolen  ne 
fnired  in  one  of  the  book^  to  be  k^-pt  for  that  purpofe,  \\\ 
forty-eight  hours  afier  they  be  ftolen  or  gone  ;  and  books 
fliill  be  kept  for  that  end  in  every  market  town  in  the  faid 
counties,  and  in  fuch  other  placts,  and  by  fuch  perfons  as 
the  feffions  (hall  appoint.     29  ^?*  30  C  2.  c.  2. 

And  by  the  18  C.  2.  c,  3.     Great  nr.d  notorious  thieves   ^""'^r^Mj^ 
and  fpoil-takers,  in  the  faid  counties  of  Northumberland  zn^  ^V'"' '"''  ^*'*"^ 
Cumberland^  fhall  fufFer  death  as  felons  without  benefit  of 

O  4  clergy  s 
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c'c'Syi  **'  "^'T  ^^  lranfpone4  by  order  of  tbe  }ui)get  of 
alfzf,  during  life. 

By  the  13  G.  3  e.  31,  If  any  perfoi)  ag^iitft  whom  a 
Wirrant  Ihall  be  tlTued  by  any  juflicc  in  Engiand,  for  any 
ofi'eiice  againft  the  laws  uf  Bngiand,  Qiall  cfi:apc  or  go  into 
Sioilaridi  the  fbe riff,  or  fteward  depute,  or  fubflitutc,  or 
any  juftice  of  (he  county  or  place  where  futh  pcrfon  (hJI 
be,  may  indorfe  his  name  on  the  faid  warrant  :  which 
Wairaor,  fo  indorfed,  flull  be  a  futticient  authority  to  ibe 
pcrfon  bringing  fuch  warrant,  and  (o  all  perfons  to  whom 
it  was  originally  directed,  and  alfo  to  all  dciifTs  ufficcrt, 
ftewards  officers,  conDablcs,  and  other  peace  officers  wheie 
fuch  warrant  OijII  be  fo  indotfcd,  to  execute  the  fame  in 
the  county  01  place  where  it  a  fo  indurfed,  by  apprehend' 
ing  the  perfun  againll  whom  fuch  warrant  is  granted,  and 
to  convey  him  into  the  county  or  place  in  England  (being 
adjacent  to  Sctitand)  in  which  the  offence  was  committed, 
before  a  juftice  of  fuch  county  or  place,  to  be  there  dealt 
with  according  to  law  :  Or,  in  cafe  thi.'  offence  was  com- 
mitttd  in  the  county  not  next  adjacent  to  Setlleady  then  to 
convey  him  into  any  county  of  EngUind  adjacent  to  St»t- 
lend,  before  a  juflicc  there  ;  who  fhall  priiccci^,  with  re- 
gard to  fuch  pctfon,  by  indotfing  tbe  warrant,  as  by  tbe 
34  G-  3,  e.  J5.  in  like  manner  as  if  the  peifon  had  been 
apprehended  in  the  faid  county,    f.  I. 

And  if  any  perfon,  againfl  whom  a  warrant  (hall  be 
ilTued  by  the  lord  juflicc  general,  lord  judicc  cleik,  or  any 
of  the  loids  commiffioners  of  jufliciary,  or  by  any  fheriff, 
or  Reward  depute,  or  fubl!itute,  or  judice  of  tbe  peace  of 
Scftiand,  for  any  offence  againll  the  laws  of  Scotland^  fliall 
cfcape  or  go  into  England,  any  juftice  of  the  county  or 
place  wheic  fuch  perfon  (hall  tw,  may  indorfe  hia  mme 
on  the  faid  warrant:  Which  warrant,  fo  indorfed,  ihatl 
be  a  fufficient  authority  to  the  pcrfon  bringing  fuch  war- 
rant, and  to  all  perfons  to  whom  it  was  originally  directed, 
and  alfo  to  all  conffables  or  other  peace  officers  where  fuch 
warrant  fiiall  be  fo  Indorfed,  to  execute  the  fame  in  the 
county  or  place  where  it  is  fo  indorfed,  by  appiehendmg 
tbe  pcrfon  againft  whom  fuch  warrant  is  granted,  and  to 
convey  him  into  the  county  or  plice  in  SeMand  (being 
adjacent  to  Englaitd)  where  the  offence  was  committed, 
before  the  (hetiff  or  Reward  depute,  or  fubftituie,  or  a 
juRice  of  fuch  county  or  place,  to  be  there  dealt  with  ac- 
.  cording  to  law  :  Or,  in  cafe  the  offence  was  committed  in 
a  county  not  next  adjacent  to  England,  then  to  convey  him 
into  any  county  of  Scetland  adjacent  to  England,  before 
the  fiicrifff  01  ueward  depute,  or  fubilitutCi  or  a  juilice 
t^rej 
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there;  who  (hall  proceed^  wtcb  regard  to  fuch  perfon,  ae* 
cording  to  the  rules  and  pf4d)ice  of  the  law  of  Scotland^  in 
like  manner  as  if  be  had  been  appiebended  in  the  faid 

COUDtjr.     /  2. 

And  the  expcnce  of  removing  prifoneri  as  afbrefaid  (hall  Evpeiictt  eric* 
be  repaid  to  the  peribn  dctraying  the  fame,  by  the  trca-  ^^*  P"**' 
furer  of  the  county  in  England^  or  by  the  iheriff,  or  flew- 
ard  depute^  or  fubftitute»  of  the  county  in  Scoilandj  in  which 
tbe  offence  was  comiDttted ;  the  amount  of  fuch  expence 
being  prevtoufly  afcerutned  upon  oath  before  two  juflices 
of  fuch  county>  and  allowed  and  figned  by  them.    /  3. 

And  if  any  perfon*  having  fclonioufly  taken  money,  cat-  offenaen  re« 
tie,  goods,  or  other  efieds,  in  either  part  of  the  united  f^^^^  ^^ 
kingdom,  fhall  afterwards  have  the  fame  or  any  part  there*       ^^* 
of  in  his  pofleflion  in  the  other  part  of  the  united  kingdom ; 
it  fiiall  be  lawful  to  andiA,  try,  and  puotQi  him  for  theft  or 
larceny  in  that  part  of  the  united  kingdom,  where  he  (ball 
fo  have  fuch  money»  cattle,  goods,  or  other  efFeds  in  his 
pofieffion,  as  if  the  fame  had  been  flolen  there,   f-  4* 

And  if  any  perfon,  in  either  part  of  the  unitec^  kingdom,  perfom  rccelv. 
Ih^ll  knowingly  receivt  or  have  any  money,  cattle,  goods,  insf»^^^"9* 
or  other  cffeSEs,  ftolen,  or  otherwife  feloniouily  taken  in 
the  other  part  of  the  united  kingdom ;  he  (hall  be  liable  to 
be  indtded,  tried,  and  punifhed  for  the  fame,  in  that  part 
of  the  united  kingdom  where  he  (hall  To  receive  or  have 
the  fame,  as  if  they  had  been  originally  ftolen  there. 


I.  What  U  is. 
II.  How  it  may  be  removed. 
HI.  How  punijhed.  ^ 

/•  fFbat  a  is. 

A  Common  nufance  fcems  to  be,  an  ofience  againft  commoa 
the  publick,  either  by  doing  a  thing  which  tends  tO  Unuu 
the  annoyance  of  all  the  king's  fubje£U,  or  by  negle£(ing 
to  do  a  thing  which  the  common  good  requires*     i  Haw. 
197, 

Annoyances  to  the  prriudice  of  particular  perfons,  are 
Aot  punifliable  by  a  public  profecution  as  common  nu- 
faotes,  but  are  left  to  be  redrefled  by  the  private  anions  of 
^  Mties  aggrieved  by  tbem«    u^ 

Where 


Where -note  a  di*et(ity  between  a  prlvati  tni  a  pkUlct 
,  nufance :  lf.it  ii  a  privati  nufince,  he  fliill  have  his  adioa 
upon  hii  cafe,  and  recover  his  iJamages;  but  if  it  ii  a 
fublick  nufance,  he  ihall  not  have  an  a^ion  upon  his  cife, 
and  this  the  iaw  hath  piovided  for  avoiding  of  mulcipliciif 
of  fuits,  fur  if  any  one  might  have  an  iSion,  all  men 
might  have  the  like;  but  the  law  for  thii common  nufance 
hath  provided  an  apt  remedy,  by  prcfentment  or  indid* 
ment  at  the  fuit  of  the  king,  in  the  behalf  of  all  hit  Tub- 
jcfisi  unlcfi  any  man  hath  a  particnlar  damage,  ai  if  be 
and  his  horfe  fall  into  a  ditch  made  acrofs  -a  highway, 
whereby  he  received  hurt  and  lofs,  there  for  his  fpecial  da- 
mage which  is  not  common  to  others,  he  ihjl  have  an 
aflion  upon  his  cafe,     l  Jnft.  56. 

And  from  hence  it  clearly  follows,  that  no  indiflneiil 
for  a  nufance  can  be  good,  which  lays  it  to  the  damage 
of  private  perfom  only :  ai  where  it  accufes  a  man  of  fur- 
charging  fuch  a  common ;  or  of  incloftng  fuch  a  piece  of 
ground,  wherein  the  inhabitanti  of  fuch  a  town  have  a 
right  of  common,  to  the  nufance  of  all  the  inhabitants  of 
fuch  a  town;  t>{  of  diltutbing  a  watereourfe  running  to 
fuch  a  mU),  to  the  damage  of  fuch  a  perlbn  and  bis  te- 
nanis,  without  faying  tf  all  tht  iitgt  Jubjtils  »f  the  king. 
I  Haw.  197. 

Yet  it  hath  been  faid,  that  an  indiSment  of  a  cemmin 
Jctid  is  good,  although  it  conclude  to  the  common  nufince 
oi  diver  If  inAead  of  «//,  the  king's  fubjefti ;  perhaps  for 
this  rcafon  (fays  Mr.  Hawiim),  becaufe  a  common  fcold 
cannot  but  be  a  common  nufance.     i  Haw.  198. 

And  if  the  law  be  fo  in  thii  cafe,  why  fhould  not  an 
indidment  fetiing  forth  a  nufance  to  a  way,  and  exprefsly 
and  unexceptionably  Qiewing  it  to  be  a  highway,  be  good, 
noiwithftanding  it  conclude  to  the  nuifarce  of  divtri,  with- 
out fayiog  allt  the  king's  fubje£tf  i  And  perhaps  the  autho- 
rities which  feem  to  contraditt  ibis  opinion,  might  go  upon 
this  rcafon,  that  in  the  body  of  t1>e  indidment,  it  did  not 
appear  with  fulticient  certainty,  whether  the  way,  wherein 
the  nufance  was  allcdged,  were  a  highway,  or  only  a  pri- 
vare  way;  and  iliere^ie  thai  It  Oiall  be  intended  from 
ihe  conclufion  of  the  indi£tment,  that  it  was  a  private 
way.     id. 

There  is  no  doubt  but  that  common  iawd;/  htufii  arc  in- 
didiabic  as  common  nufances :  ar.d  it  bath  been  faid,  thit 
alt  Qotntnon  Jia^ei  for  rope  danceriy  and  alfo  all  common 
gaming  h:ujtit  are  nufanc«s  in  the  eye  of  the  law,  not  only 
iKtaulc  they  a^e  grcjt  temptations  to  idlcnifs,  but  alfo  be- 
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ciuC:  they  are  apt  to  inw  great  numbers  of  diforderly 
pcrfons.     id. 

Alb  it  hath  been  holden,  that  a  common  plajhaufi  majr  Pltybogfa, 
be  a  nufance,  if  it  draw  together  fuch  a  number  of  coache* 
or  people,  as  prove  generally  inconvenient  to  the  places 
adjacent,     id. 

Stopping  a  prv/peS  a  not  a  common  nufance.     3  SalK  Siopplo;  ■  pra£. 
Hj,  pta,«ii|liii. 

Erefling  a  fhed  to  near  a  man's  houfe,  that  it  Aops  up 
hii  Sghttf  is  not  a  nufance  for  which  an  aSion  will  licj 
unlefs  the  houfe  is  an  ancient  houfe,  and  the  lights  ancient 
lighii.     2  Salt.  459. 

So  if  two  men  be  owners  of  two  parcels  of  land  adjoin- 
ing,  and  one  of  them  doth  build  an  houfe  upon  his  land, 
and  makes  windows  and  lights  looking  into  the  other's 
land,  and  this  houfe  and  the  lights  have  continued  by  the 
fpacc  of  30  or  4,0  years ;  yet  the  other  may,  upon  his 
own  land  and  foil,  lawfully  ere£l  an  houfe  or  other  thing, 
againft  the  faid  lights  and  windows,  and  the  other  can 
have  no  a^ion  ;  for  it  was  his  folly  to  build  his  houfe  fo 
near  to  the  othcr'c  land.  But  if  the  former  bath  continued 
for  time  immemorial,  it  it  oiherwife.     Cre.  Eliz.  1 18, 

A  gait  'ercfled  in  a  highway,  where  none  had  been  be-  erOIiis  •  iue. 
fore,  is  a  common  nufance.     i  Haw.  199. 

It  hath  been  holden,  that  it  is  no  common  nufance  to  Bnwhmfc, 
mait  candlis  in  a  town,  becaule  the  needfulnefs  of  them   tJiri-houir, 
fiiill  difpcnfc  with  the  noifomenefa  of  the  fmell ;  but  the  l^^^j^, 
reafanabienel's  of  this  opinion  fecms  jufily  to  be  <]ue(tion-  f^^i^ 
able,  becaufe  whatever  necellity  there  may  be  that  candles 
be  made,  it  cannot  be  pretended  to  be  nccelTary  to  make 
them  in  a  town :  and  furely  the  trade  of  a  triuitr  is  as 
neceflary  as  that  of  a  chandler;  and  yet  it  fecms  to  be 
agreed,  (hat  a  brewboufe  eredcd  in  fuch  an  Incqnvenient 
place,  wherein  the  bufincnt  cannot  he  carried  on  without 
greatly  incommoding  the  neightiourhood,  may  be  indited 
ai  a  common  nufance:  And  fo  in  like  cafe  may  a  gU/s- 
btwfi,  or  » /mint  yard.     id. 

Two  pcrfons  were  indifled  for  making  great  quantiiies  Mikinj DHcn-' 

of  m!fmt,  effenfiyi^  ami  jiiniing  liqtors,  called  acid  fpirit  fi'eliq«»'<. 

of  fulphuT,  oil  of  yilriol,  and  oil  of  aqua  fortis  ;    whereby 

the  air  was  impregnated  with  noifome  and  offcnfive  fmells: 

irt  to  be  a   nufitnce.     7'he 

E  of  ihe  Latin  nativus;  and 

but    hurtful.       And    Itiid 

Tary,  to  conflitnte   the  of- 

umvhltfome ;  it  jj  enough, 

life  and  property  umcn/irt- 


20  il5ufance. 

<'-.V.  Ssr,;w.  XlmtJUld.  333.  Rtx  V.  IPlitt  and  tPari. 
£.  30  G.  2. 

lEtn^rot  A  pcrfon  was  indifled  fur  making  great  traifes  in  the 

e^iitiie  nijibt  wiih  z/peaiin^  trumptt,  to  the  diftuibancc  of  the 
neighbourhood  ;  and  it  waa  held  bf  the  court  to  be  a  nu- 
«       funcc.     S*.  liG.  K.  and  £ffift<t.     Sir.  704. 

bTc-fMx,  But  it  haih  been  refofved,  that  neitbcr  an  old,  nor  a 

rew  dnie  alt  a  a  common  nuiance ;  but  perhaps  if  a  tenant 
hath  credied  one  without  licence  of  the  lord  of  ijie  manor, 
the  lord  may  have  an  afl'ion  on  his  cafe  againft  him. 
J  Haw.  198. 

MnflcTt  A  moMjhr  (hewn  for  money  is  a  miftkrneanor.     2  Cha. 

Ca,  I  io<  T.  34  C.  2.  Harrins  and  (Valrend.  It  wai  a 
nonnrotit  child,  that  died,  and  was  embalmed  to  be  kept 
for  (hew:  but  was  ordered  by  the  lord  chancellor  to  be 
buried. 

ag  tbit  kntt       If  a  man  has  a  dog  that  kills  fliecp,  that  is  not  a  publick  . 

P*  Dufance,  but  the  owner  of  the  dog  (knowing  thereof)  is 

liable  to  an  adtion;  but  if  he  is  ignorant  of  fuch  quality, 
he  fliall  not  be  punifhed  for  this  killing :  And  in  aA  a^ion 
upon  the  cafe  fur  fuch  killing,  the  piaintifF  Aill  be  re- 
quired 10  prove  in  evidence,  that  the  dog  had  ufed  lo  kill 
Uieep.     Dyer^  25.     Htt.  171. 

inral; botfe.  If  a  man  has  an  unruly  herfi  in  his  (table,  and  leaves 
open  the  (tabic  door,  whereby  the  horfe  gets  forth  and. 
doth  mifchicf,  an  a£lion  lies  againft  the  mafter.  i  Vtn(, 
295. 

■II.  In  the  cafe  of  Buxendin  and  Sharp,  E.  8  ^.  The  plain- 

tiff declared,  that  the  defendant  kept  a  (u//,  that  ufcd  to 
run  at  men,  but  did  not  fay  that  the  defendant  knew  of 
this  quality  \  it  was  adjudged,  that  an  adion  did  not, He, 
unlef)  it  did  appear  that  the  madcr  knew  of  this  quality. 
2  Salk.  662. 

lifenia*.         Tbcie  is  a  difFetence  between  beaAs  that  ut  firm  na- 

*  tura,  as  lions  and  tygers,  which  a  man  muft  always  keep 

up  at  hit  peril ;  and  beafis  that  are  manufuti*  natura^  and 
break  rhrough  the  lamencfs  of  their  nature,  fuch  as  oxen  and 
horfes.  In  ihe  Utter  cafe,  an  aiHion  lies,  if  the  owner  hai 
had  notice  t^  the  quality  of  the  bead  ;  but  in  the  former 
cafe,  an   action   lies   without   fuch   notice.     Ld.   Raym, 

But  after  fuch  wild  beads  have  efcapcd  from  their  keeper, 
fo  as  to  regain  their  natural  liberty,  in  fuch  cafe,  he  that 
kept  them  before,  (ball  not  anfwcr  for  the  damage  ibey 
(hall  commit  afier  he  hath  loft  ihem,  and  they  have  re- 
fumed  their  wild  nature,     i  Vtnir.  295. 

A  mafm 
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A  tMtftiff'^  Z^^^Z  *^^  ^^^  ftreet  unmuzzled,  froifi  tiie  fe-   A  atflifF« 
rocity  of  his  nature  being  dangerous  and  caufe  of  terror 
to  his  majefty's  fubjeds,  feemech  to  be  a  common  nufance, 
and  confequently  the  owner  may  be  indicted  for  fufferlng 
him  to  go  At  large. 

//•  How  it  may  he  removed. 

It  feemeth  to  be  certain,  that  any  one  may  pull  down  Any  perfon  m^ 
cr  otherwife  dcftroy  a  common  nufance,  as  a  new  gate,  or  (J^ce^'**** 
even  a  new  houfe  ere£ted  in  a  highway,  or  the  like  :  for 
'  if  one  whofe  eftate  is  or  may  be  prejudiced  by  a  privau 
mifance  afiually  ereAed,  as  a  houfe  hanging  over  his 
ground,  or  flopping  his  lights,  may  juftify  the  entring 
into  another's  ground  and  pulling  down  and  deftroytng 
fucb  a  nufance,  whether  it  were  ere£tfd  before  or  iince  he 
csme  to  the  eftate,  it  cannot  but  follow  a  fortiori^  that  any 
one  may  lawfully  deftroy  a  common  nufance :  And  as  the 
law  is  now  holden,  it  feems  that  in  a  plea«  juftifying  the 
removal  of  the  nufance,  a  man  need  not  {hew  that  he  did 
as  little  damage  as  might  be.     i  Hauj.  i()9« 

But  although  he  may  remove  the  nufance,  yet  he  can- 
not remove  the  materials,  or  convert  them  to  his  ovi'n  ufe« 
DaH.  c.  50. 

But  fo  much  of  the  thing  only  as  caufcs  the  nufance 
eught  to  be  removed:  As  if  a  Imufe  be  built  too  high, 
only  fo  much  of  it  as  is  too  high  ihoulJ  be  pulled  down. 
^Co.  5 J.    GoJb.  2ti. 

And  m  the  cafe  of  a  gh/'.-boufe^  the  judgment  was  to 
abate  the  nufance  ^  but  not  by  pulling  the  houfe  down, 
but  only  to  prevent  its  being  again  ufed  as  fuch.  Co. 
inu  92. 

III.  IIcw  punijhed. 

It  it  faid  that  a  common  fcold  is  punifliable  (after  oon-  PanSflimfnt  ^ 
vifiion,  upon  indidment)  by  beirig  placed  in   a  certain  cocking  fto»4« 
engine  of  oorre&ion  called  the  trcbucket  or  cucking  ftool. 
1  Hau).  2CO. 

Note;  f«rl  or  guck  in  the  Saxcn  tongue  (according  to 
lord  Coke)  fignifieth  to  fcold  or  brawl ;  taken  from  the 
l>itd  cudtow  or  gttckbaw:  and  ing  in  that  language  iigni- 
&th  water;  becaufe  a  fcolding  woman  was  for  her  punifll- 
"*Qit  foufcd  in  the  water.  3  inft.  219.  The  common 
people  in  the  northern  parts  of  England^  amongft  whom 
^begreatefiTemaios  of  the  ancient  Saxon  are  to  be  fpund» 
Fooottoea  it  dudfing  Jlool\    which    perhaps   may   have 

fprung 


jfiitente: 


Iprung  from  ihe  Belgtci  or  Ttutmiti  Juciai,  to  dive  undef 
vater;  from  whence  alfo  probably  wc  denominate  our 
'  duck  (he  water  fowl :  or  rather,  it  is  more  agreeable  to 
the  analogy  and  progrcfTion  of  languages,  to  aflen,  that 
the  fubftaniive  duck  is  the  original,  and  the  verb  made 
from  (hence ;  as  much  ai  to  fay  that  (o  dtuk  ia  to  do  u 
that  fowl  does. 

And  file  may  be  conviflcd,  without  felting  forth  the 
particular!  in  ibe  indiflment.     2  Haw.  227. 

Ncverthelcfs,  the  offence  mull  be  fet  forth  with  conve* 
nicnt  certaioiy;  and  the  indiflment  muft  conclude  not 
only  again/}  tht  peact%^\i<A  t»  the  ctmmtn  nu/aiut  vf  £vtrt 
tf  hit  majtfly'i  ktgt  fulijiHi.  And  in  the  cafe  of  K.  and 
Margorit  Ctipir,  H.  19  G.  2.  She  wat  convI3ed  on  an 
indi^ment,  ftr  bting  a  cemmtn  and  turbuUnt  bravuUrt  and 
Jowtr  cfdifiord  amangjt  her  quitt  and  htaift  tuigbbturj^  fi 
that  Jbi  hath  Jlirrtd,  movid,  and  incited  diviTs  firifit^  ctn- 
troverjiii,  quarrels,  and  di/puttj,  amangji  hi:  majifij't  tiegt 
pteplft  agoing  tbi  ptaci^  &c.  It  was  moved  in  arrefi  of 
judgment,  that  ihe  charge  was  too  general,  and  did  not 
amount  to  being  either  a  barrator  or  comtnon  fcold,  which 
are  (he  only  inftanccs  in  which  a  general  charge  wilt 
be  fu£cicnt.  It  was  likcwife  objected,  that  if  the  words 
did  amount  to  a  defcription  of  a  fcold,  yet  it  fliould  be 
laid  to  be  to  the  common  nufance  of  her  neighbours,  for 
every  degree  of  fcolding  is  not  indifiable.  And  the  court 
was  of  opinion,  that  ihe  judgment  ought  to  be  arrefted  on 
both  exceptions ;  for  none  of  the  words  here  ufed  are  the 
'  technical  words ;  and  it  mud  be  laid  to  be  to  the  common 
nufance.     Str.  124.6*. 

There  Is  no  doubt,  but  that  whoever  is  convi£led  of 
,  nufance,  may  be  lined  and  imprifoned  i  and  it  is  faid,  that 
'  one  conviSed  of  a  ntifauce  done  to  the  Icing's  highway, 
may  be  commanded  by  the  judgment  to  remove  the  nu- 
fance at  bis  own  coAs:  and  it  feemeth  to  be  reafooable, 
that  thofe  who  are  convi^ed  of  any  other  common  nulaiDCe,. 
/bould  alfo  have  (he  like  judgment,     i  Haw.  200.     Str. 


*  It  feemeth  to  favour  not  much  of  gallantry  that  oar  an* 
ceftors  fuppofed  none  but  women  could  be  guilty  of  this  offimcc  g 
for  the  technical  words  denoting  (he  fame,  whilft  the  proceed- 
iaes  were  in  Latin,  were  allof  (he  feminine  gender;  isrixtarix, 

talianniatrix,  commieiii  fugnairix,   tmvriiini/  fecit  ptrlMrbatriXt 
and  the  like. 

And 
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And  the  defendant  (hall  not  be  allowed  to  make  any  ofr* 
jedions  againft  the  indidlmeDt,  until  he  hath  pleaded  to  it. 
Dak.c.  66. 

And  the  court  never  admits  a  perTon  convided  of  a  nu- 
fance,  to  a  fmall  fine,  until  proof  is  made  of  the  nufancc 
being  removed,     id. 

A  mafier  is  indidable  for  a  nufance  done  by  his  fervanc 
Ld,  Reym^  264* 

All  common  nufances  are  indi^ble  not  only  at  the 
felfions,  but  alfo  in  the  torn  apd  leer.     2  Haw,  67. 

An  ad  of  general  pardon  only  difcharges  the  iiae,  but 
sot  the  abatement  of  the  nufance.     2  Salk,  458. 

There  are  many  offences  by  particular  ftatutes  declared 
to  be  common  nufances,  which  are  treated  of  uader  their 
icfpeAive  titles. 

General  indictment  for  a  nufancc 

Weftmorland.  'TpHE  jwrmrs  for  our  lord  the  king  upon 

'*■    tbeir  oath  prefint^  that  A,  O.  late  of 
■  in  the  county  of     ■■      >  ytoman^  on  iho  ■  day 

tf  — —  in  tbt  ■  yoar  of  the  reign  of  — — —  and 

on  divers  other  dayt  and  tlmeSy  as  well  before  as  afterwards^ 
with  force  and  arms  at  ■  —  in  the  f aid  county^  [here  fee 
forth  the  nufance  ;]  and  the  fame  (nufance)  fo  as  afarefaid 
dsne  doth  yet  continue  and  fuffer  to  remain  ;  to  the  common 
nufanu  of  all  the  lieges  andjuhjeSIs  of  our  faid  lord  the  king^ 
to  the  evil  example  of  all  others  in  the  like  cafe  offending^  and 
og^njl  the  peace  of  our  faid  lord  the  kingj  his  crown  and 
dignity. 


idDatt)0. 

/.  Of  catbs  in  general. 
IL  The  common  forms  of  oaths. 

III.  fakers  oalhs. 

IV.  Oaths  of  infidels. 

I.  Of  oaths  in  general. 
r^ATH  is  a  corruption  of  the  Saxon  word  eoth,    3  Inft.   Oatlu 

It  is  called  a  corporal  oath,  becaufe  the  perfon  lays  his  corporal  oatbi 
hand  upoQ  fgme  pare  of  the  fcriptures  when  he  takes 
it.    iV. 

If 


224^ 


^Htl^, 


Oath  ukeo  oa 
the  CO  mmoB 
prayer  ^aok* 


SohclpBcOodi 


Fowcr  of  admi- 


If  the  oath  he  taken  on  the  commen  priyer  boollf 
which  hath  the  epifties  and  gofpelsi  it  is  good  enough,  and 
perjury  upon  the  ftatute  may  be  alEgned  upon  this  oath. 
2  kih.  314. 

The  words.  So  help  me  Ged^  in  the  common  form  of  an 
oath,  perhaps  may  have  been  firft  ufed  in  the  very  ancient 
manner  of  trial  by  battel  in  this  icingdom,  or  at  leaft  are 
delivered  with  a  peculiar  emphafis  in  that  folemnity; 
wherein  the  appellee  lays  his  right  hand  on  the  book,  and 
with  his  left  hand  takes  the  appellant  by  right,  and  fwears 
to  this  effcA,  Hear  this^  thou  wbp  callijl  tbyftlfjohn  fy  the 
name  ofbaptifm^  whom  I  bold  hy  the  hand^  tbat/al/ely  upin  mt 
ibou  hafi  tied\  and  for  this  thou  lieft^  that  I  who  call  mfjtlf 
Thomas  by  the  nanu  ofbaptifm^  did  not  felonioujly  murdir  tbj 
father  W,  by  name^  ^So  help  me  Ged\ — (and  then  he 
kiiTes  the  book,  and  fays)  and  this  I  will  defend  againjl  thee 
by  my  body^  as  this  court  Jhall  award.  And  fo  the  appellant 
is  fworn  in  like  manner. 

[Where  we  may  obferve  alfo  the  genuine  foundation,  u 
It  (ecmeth,  of  the  word  lie  being  efteemed  dill  fo  great  an 
affront  above  all  others,  as  whenever  ic  is  pronounced,  to 
caufe  an  immediate  affray  and  bloodfhed;] 

There  hath  been  much  doubt,  how  far  juRices  of  the 
niftriog  an  oath.  p«ace  have  power  to  adminifter  an  oath.     The  ftatute  of 

the  15  6.  3*  c.  39.  hath  in  one  inftance  afcertained  and 
declared  their  power;  by  which  it  is  ena^ed  as  follows: 
tfTjereas  it  is  frequently  necejfary  for  jujlices  of  the  peace  to  ad- 
mini  fler  oaths  ^  t(;£/r^  penalties  are  to  be  levied^  or  diftreOes 
to  be  madoi  i^  pu^fuanu  of  a£ls  of  parliament^  which  they  have 
no  power  to  adtninijiery  unlefs  authorized  fo  to  do  by  fucb  a^s 
refpe^ively ;  it  is  therefore  eno^ed^  that  in  all  cajesj  where 
any  penalty  is  direQed  to  be  levied^  or  diftrefs  to  hi  made^  h 
anyalf  of  parliament  now  in  force  ^  or  hereafter  to  be  made^  it 
Jhall  be  lawful  for  any  jufti£e  or  jufiices^  ailing  under  the  au* 
thority  of  fuch  aSls  refpe^ivelyy  to  admin  fler  an  oath  or  oaths 
for  the  purpofe  of  levying  fuch  penalties*  or  making  fiub  dif- 
trefles. 

But  except  in  the  particular  inftances  here  fpecified,  th^ 
matter  remains  as  doubtful  as  it  was  before,  or  p^baps 
more  doubtful,  as  it  may  induce  an  inquiry  into  other 
branches  of  the  office  of  a  juftice  of  the  peace,  which  ppf- 
fibly  may  be  liable  to  the  fame  obje^ion. 

And  there  feems  to  be  feme  ambiguity  upon  the  face  of 
the  a6l  itfelf.  For  there  are  three  different  forms  5f  ex- 
preffion  in  afis  of  parliament  giving  power  to  juftices  to 
levy  penalties  and  make  diflrcflVs :  One  is,  where  an  afi 
fays  generally,  that  fucb  an  offence  (hal]  l^  heard  and  de« 
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fermmed  by  one  or  more  juftices,  without  exprefHng  the 
particular  mode  of  convidion  :  The  fecond  is,  where  an 
id  fays,  that  the  convi<£lion  (hall  be  upon  che  oath  of  one 
or  more  witnefs  or  witneflest  And  the  third  is,  where  the 
aft  goes  further  and  CzyS'^wbub  cath  fucb  jujiict  is  hereby 
impvwerid  U  adminijier. 

If  it  is  the  laft  of  thefe  only  that  the  a6l  refers  to,  it  is 
certain  there  are  numberlefs  in&ances  where  convj^iiona 
are  required  by  afls  of  parliament  to  be  made  on  the  oaths 
of  witnefles,  which  ads  give  no  exprefs  power  to  the  juf- 
tices  to  adminitler  fech  oaths  ;  and  if  upon  the  faid  aJts  no 
oath,  before  this  remedial  adl,  could  be  adminidered,  they 
mutt  neceflarily  be  undcrftood  as  having  been  hitherto  nu* 
gatory,  and  the  convidions  thereupon  merely  void.  The 
ramous  game  a£t  of  the  5  Ann,  c  14.  and  many  other 
game  aSs  confeq'uent  thereupon,  require  the  convic- 
tioa  to  be  upon  oath,  but  do  not  exprefsly  authorize  the 
juftices  to  admintfter  the  faid  oath.  So  alfo,  many  pcnaU 
ties  relating -to  the  poor  $  to  the  wooi'en,  Itnen,  fuitian, 
cotton,  leaiher,  iron,  and  o;her  manufjdiure^;  to  ths 
wages  of  fervants,  labourers,  and  artificers ;  and  even  in 
the  late  dog  a£l,  where  the  penalties  are  very  Urge ;  and 
on  a  yet  later  ad,  13  (?•  3.  c,  63.  relating  to4he  fillc  ma- 
nufidiurey  where  fome  of  the  penalties  are  not  lefs  than 
50I.,  arc  direftcd  to  bc^ccovered  by  the  oa^hs  of  witnefics, 
and  yet  che  juftices  are  not  impowered  by  any  of  the  adts 
refpedively  to  adminifter  the  faid  oaths. 

But  be  this  as  it  vM^y^  it  is  evident  that  this  remedial  a6l 
doth  not  extend  to  any  cafe  where  an  oath  is  uot  mentioned 
in  the  ad,  but  where  only  a  general  power  is  given  to  the 
jiiftices  to  take  cognizance;  and  it  may  be  argued,  that  if 
where  an  oath  is  necelfary,  yet  the  juftices  cannot  proceed, 
unlefs  authorifed  by  the  feveral  adls  refpedlively  to  admi- 
nifier  fuch  oath,  it  follows  a  fortiori^  that  where  no  oath  is 
mentioned,  there  no  oath  can  be  by  them  adminiftered. 
And  this  is  the  cafe  of  all  che  ancient  ftatutes,  fo  far  down 
as  the  latter  end  of  the  reign  of  queen  Elizabeth,  For 
they  only  exprefs  in  general,  that  the  juftices  (hall  have 
power  to  htar  and  ^//^miA^— — fliall  inquire  of  fuch  and 
fuch  offences  — fhall  inquire^  hear  and  deter  mini ^  by  their 
difcretism  •  fhall  eomvi^  offenders  by  witnefs^  cwfejjian^ 

eretberwife.  .  The  ftatute  of  the  43  EL  c.  7.  againlt  hedge 
breaking  and  robbing  of  orchards,  is  the  firft  ftatute  tbac 
fpecially  requires  the  convidon  to  be  upon  oath :  And  in 
many  fubfequent  ftatutes,  it  is  only  exprefled  that  the  con- 
vidion  flull  be  before  the  juftices,  without  any  mention  of 
in  oath  at  all. 
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Befides,  there  are  many  other  afis  to  be  done  by  jufiicH 
of  the  peace,  which  have  no  relation  to  levying  of  penal- 
ties or  making  dinrclTM  :  Ahd  it  may  be  argued  from  ana- 
logy, [hat  if  ihey  have  not  power  to  admiuifter  an  oaib  la 
one  cafe,  they  have  not  power  to  adminifler  it  in  another 
under  the  like  circumflances.  As  for  inllance  i  Some- 
times the  penattyi  after  cnnviifton,  ii  not  pecuniary,  to  be 
levied  by  diOrers;  but  corpora',  by  commitment  to  the 
houfe  of  correition,  or  othciwifci  and  yet  the  ails,  au- 
thorizing and  (ItrrctJng  the  proceedings,  cun  in  the  very 
fame  ilylc  and  form  of  words,  only  thi^  ti.\  of  the  15  G>  3- 
t.  39-  heats  the  defeiS  in  one  cafe,  but  leaves  the  mattti 
Open  as  to  the  reft,  and  unlcfs  the  circumftances  can  be  dif- 
tinguiOif  d,  may  »fkSt  the  oiBce  of  a  juflice  cf  the  peace  in 
a  mol^  cnential  and  vita)  pan  ;  for  to  conviit,  and  in  con- 
fequence  thereof  to  imprifon  an  offender,  without  oath, 
or  (which  is  the  fame  tiiing)  by  virtue  of  an  oath  whicb 
thejuRice  hath  no  power  to  adminiller,  argues  a  vet] 
feeble  and  imperfe£l  Jurifdidlon,  and  fuch  as  no  one 
wiihout  being  well  ^dvilicd,  would  leadily  chufe  to  exer- 
cife. 

Indeed,  very  few  of  the  oaths  adminillered  by  juftices  o 
the  peace  have  the  aforcfaid  fanflion  of  a  fp=cial  authoiii] 
given  by  the  feveral  ai5ls  to  fuppori  them.  No  act  of  pJr 
liament  givei  a  fpecial  power  to  adminifler  the  oaih  o 
office  10  a  gager  in  ihc  excifc,  a  commiiTioner  of  fcwers,  o 
a  fhaifT's  bailiff';  to  a  foldier  inliaed  in  his  majeily'i 
forces  J  to  an  out-penfioner  of  Cbtlfta  hofpita],  in  ordt 
to  receive  hi«  penfinn  i  to  a  pauper  wanting  relief;  to  1 
perfon  apprehended  ai  a  rogue  and  vagabond  ;  to  a  hnd 
'  lord  on  the  tenant's  conveying  away  his  goods  clandef 
tincly  ;  to  a  perfon  robbed,  iji  order  to  bring  his  a£lioi 
againft  the  hundred:  All  thefe,  and  many  other  fuch  tike 
are  dircfled  to  be  adminifired  by  the  refpeAive  a£)s  o 
parliament,  which  a^  ncverihelefs  have  no  claufe  au 
ithorizing  the  juflicei  to  adminifler  the  faid  oaths.  *Nay 
further  than  this,  in  matters  of  d<rily  pradlice,  fo  far  fton 
an  additional  claufe  authorizing  the  adminlflerlng  of  ai 
oath,  there  is  no  a£t  of  patliaineni  now  extlling,  that  re 
quires  the,  juftices  to  lake  any  examination  upon  oail 
cither  on  the  tcmoval  of  a  pauper  to  his  fetttement,  01 
the  filiation  of  a  ba^lard  child  before  the  (wo  next  jullicei 
So  that  the  oaths,  which  upon  thofe  occafionc  are  adtni- 
niftered,  are  only  of  congruity,  as  fuppofed  incident  to 
and  neceflarily  annexed  to  the  office  of  a  juflice  of  ihi 
peace ;  and  if  they  cannot  be  fupportcd  upon  that  founds 
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tion,  It  is  eafy  ^o  conje£lure  what  mud  be  the  confc* 
<]uence. 

It  may  be  worth  while,  in  a  few  wor's,  to  confi^c% 
what  haih  been  advanced  by  learned  men  upon  this  fub- 
jccl.     It  hath  been  urged,  that  the  very  aft  of  parliament 
H'hich  givtsi  pi'wcr  \o  thejufticcs  to  hear  and  determine, 
and  the  commiliion   of  the   peace  conlequent  thereupon) 
da,  withcul  iKore,  give  to  ihe  juflices  every  thing  nccef- 
Ory  for  ihe  execunun  cf  that   power ;  according  to  that 
faviiig  of    Lo.  ^.^oie  upt>n    another   occitfion,   that   when 
the  law  grantcth  ary  thing,  that  alTo  is  granted,  without 
which  the  thing  itfeif  cannot  be.     And  fo  it  feems  to  have 
been  undcrflood  for   upwards  of  two  hundred  years ;  for 
from  the  tirli  infVitution  of  the  ofSce,  to  the  latter  end  of 
the  reign  of  queen  Elizabeth  (as  1  obferved  before),  the 
fpecial  mode  of  convit^ion  by  oath  is  never  mcnrioncd. 
But  then  it  is  to  be  remarked,  that  during  ail  tha:  peiiod, 
the  jufiices  were  coiifidered  as  adting  in  their  fellions,  by  a 
jury;  in  like  man:^cr  and  furm  of  proceeding,  as  in  other 
ihe  king's  courts  of  record.     A'ld  it  was  not  until  fmaller 
matters,  fuch    as   he>^e   breaking,    fervants   wages,    fre- 
quenting aiehoufes,  and   fuch   like,  were   brought  under 
the  jurildidton  of  jufbcc^  of  the  pvace,   that  the  admini* 
fifing  of  an  oah  hccamc  ipecially  direflcd.     Thefe  Icfler 
m^cteis  were  thought  too  triflin;r   to  bring  the  country 
together  about  them  ;  ar)d  ibeiefore  it  was  ordained,  that 
they  (hall  be  heard  arid  determined  by  one  or  more  juf* 
ticts  out  of  feflions,  and  without  a  jury.     And  hereby  a 
new  kind  of  judicature  being  elbblifhed,  it  bfc;:nje  nccef- 
fary  to  limit  and  define  ihe  particular  ryiode  of  proceedings 
^s  fhat  ti:e  juflice  fhould  have  power  to  convift  by  confef" 
fi«n  0/  the  party ^  by  view  of  the  jujlice^  or  by  examination  of 
witneJfeSf  which  examination  at  that  time,  no  douDC,  was 
underftood  to  be  upon  oath,  for  they  knew  of  no  other 
judicial  exvnination.     But  for  the  greater  precifion,  and 
to  prevent  any  Ihadow  of  ambiguity,  very  many  (latutes 
giving  this  fummary  jurifdi^tion  in  particular  cafes,  where 
ao  oath  rs  required,  have  tnis  additional  c\si\xfe-^fvbich  eatb 
fuchp'Jlicey  is  hereby  impowered  to  admi'iijhr,      NeverthciefSf 
there  are  fo  many  (latutes  of  the  like  kind  which  do  not 
obferve  this  di(lin£lion,  and  others  which  never  mention  any 
oath  at  all,  that  it  feemeth  dfHcult  upon  ihefe  premilTes  to 
form  any  general  conclufion.      What  hath  been  princi* 
pally  intended  feems  to  have  been,  to  fpecify  that  the  con* 
viftion  in  fuch  cafes  (hall  be  in  a  fummary  manner  without 
the  help  Qf  a  jury,  and  confequently  that  the  juftice  in  that 
itfpeA  is  confiituted  in  the  pUce  boih  of  judge  and  jury, 
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andaa  fuch  mud  proceed  after  the  courre  of  the  cemmoit 
law,  whtn  not  dircfied  othcrwife  by  Tpecial  words  in  tbe 
id  of  parliament, 

On  the  other  hand,  the  authority  of  Ld.  Coh  is  al- 
ledged  in  this  matter  againft  fuch  general  power;  who,  in 
treating  of  the  oaih  of  office  to  be  taken,  in  purfuance  of 
the  ftatute  of  the  13  Ed.  i,  fi,  1,  t,  47.  by  the  confer- 
vators  of  the  Htiinber,  Oufe,  Trent,  and  other  rivers,  in 
relation  to  the  taking  of  fitmon,  fays,  a  new  oath  cannot 
be  impofcd  upon  anv  judge,  commilTioner,  or  any  oihtr 
fubjei^,  without  authority  of  parlian.'.it,  as  here  it  was; 
but  the  giving  of  every  oath  muft  be  warranted  by  ait 
of  parHament,  or  by  the  common  law  time  out  of  mind. 
7.  Inji.  479.— But  this  doth  not  contradict  the  former  pofi- 
tton,  but  rather  confirms  it,  admitting  the  common  law  as 
a  rule  for  the  giving  of  oaths. 

The  aft  of  parliament  of  the  i  W  2  P.  »  M.  t.  13. 
impowering  the  juflices  out  of  feflions  to  talce  bail  of  per- 
fons  arrclled  for  felony,  prefcrihes  that  the  juRicci  fliall 
laie  tht  txaminalian  af  the  pri/enir,  cud  the  inftritialiim  e) 
tbim  that  tring  him,  but  doth  not  exprcfs  that  the  informa- 
tion (hall  be  upon  oath.  Upon  which,  Mr.  Lamhardo'b- 
fervet  as  follows:  Becaufe  (fayt  hcj  foine  j'ufliccs  do  ufe 
to  take  this  information  of  the  bringers  upon  their  oatht, 
and  fame  othcts  do  receive  it  without  any  oath  at  all,  lei 
us  fee  what  is  wont  to  be  faid  on  cither  fide,  that  ever) 
man  may  the  better  underlland  what  way  to  incline  anc 
follow.  They  which  cake  this  information  without  anj 
oath  fay,  that  if  the  makers  of  this  Aatuis  had  meant  thai 
an  oath  fhould  be  takrn,  then  would  they  have  exprefle> 
fo  much  ;  even  as  the  ftaiutes  for  bankrupts,  34.  H.  8-  c.  4. 
and  13  El.  e.  7.  the  tiatuie  of  accountants,  5  R.  2.  c,  1  j 
the  HatuCe  of  labourers,  2  H.  5.  t.  4.  and  tbe  llatute  o 
chufiRg  knights  of  the  parliament,  8  H.  6.  e.  7.  havi 
done  bcfo;c  :  In  all  which,  and  feme  other  ftatutes,  exa 
ininaiion  upon  o^th  is  given  by  exprcfs  and  plain  words 
But  they  on  the  coniiary  fkdc  do  llrongly  defend  their  ea 
acting  an  oath,  by  the  example  of  the  juClicesof  the  higbt 
courts-,  and  do  alleJgc,  that  whereas  the  flatute  of  thi 
5  fi.  4,  (.  4H.  did  ordjjn,  without  any  mention  of  ai 
eaih,  that  in  ai£liun  of  debt  upon  the  arrearages  of  an  ac 
count,  the  jullices  fhould  have^pbwer  to  examine  the  at 
tornies  and  others,  the  juflices  of  the  bench  do  ufe  in  tha 
cafe  to  minidcr  an  oath  to  the  perfons  examined.  Th 
like,  Ibey  fay,  is  daily  done  and  praflifcd  in  all  the  cxa 
tninations  of  fummaneri,  viewers,  Ihefifls,  clerks,  an 
•thci  •fficers,  that  do  hapjicn  in  the  bigbei  courts  at  If'tJ 
miiifif 
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minfitr\  and  Ulr.BrooJte  (tit.  Examination,  31.)  is  of 
opinion,  that  every  examination  is  to  be  handled  upoa 
oath.  And  therefore  belike  (fay  they)  the  fiatute  of  2 
Ed.  6.  ^«  13.  giving  power  to  the  ordiniry  to  examine  a 
man  for  his  pe:  fonal  tithe,  excepteth  an  oath,  as  though 
otherwife  he  might  have  required  it  of  him.  Befides  ail 
this,  they  add  for  reafon,  th^t  if  thefe  informers  be  exa- 
imined  on  oath,  then,  although  it  (hould  happen  them  to 
die  before  the  prifoner  hath  his  trial,  yet  may  their  inform- 
ation be  given  in  evidence,  as  a  matter  of  good  credit ; 
whereas  otherwife,  it  would  be  of  little  or  no  weight  at 
all,  and  thereby  offenders  (houid  the  more  eafily  efcape.  . 
And,  he  adds,  to  this  latter  opinion,  I  myfclf  am  ready 
to  fubfcribe ;  as  well  becaufe  I  have  h\.'ard  fome  judges  of 
affize  deliver  their  minds  accordingly,  as  alfo  for  that  I 
have  found  by  experience,  that,  without  fuch  an  oath, 
many  informers  will  fpeak  coldly  againft  a  felon  before  the 
face  of  the  judge,  having  perhaps  iirft  made  their  bargain 
with  the  oi&nder  or  his  friends,  before  that  the  judge  did 
hear  of  the  caufe.     Lamb.  2 1 3« 

Mr.  D4i/tony  upon  the  fame  fubjed,  fays,  the  perfon 
acciifed  (hall  not  be  examined  upon  oath,  for  by  the  com« 
mon  law  no  man  is  obliged  to  accufe  himfelf.  But  it 
feeraeth  convenient  (he  fays),  in  cafes  of  felony  efpeci- 
ally,  that  the  information  of  the  bringer  and  others,  which 
the  jufticea  do  take  againft  the  prifoner,  be  upon  oath ; 
otherwife,  upon  the  trial  of  the  prifoner,  fuch  information 
taken  by  the  juftice  fliall  not  be  read  or  delivered  to  the 
jury,  nor  given  in  evidence  againft  the  prifoner  upon  his 
trial.  And  fo  was  the  diredion  of  the  Ld.  C.  J.  Coh  at 
Cambritige  fummer  affiles,  upon  the  trial  of  a  felon  ;  for, 
(aid  he,  in  cafe  of  a  trefpafs,  although  it  be  only  to  the  va- 
lue of  twopence,  no  evidence  fhall  be  given  to  the  jury  but 
upon  oath,  much  lefs  where  the  life  of  a  man  is  in  quef- 
tion.     Dah.  Old  Ed.  r.  11  f. 

And  Ld.  Hali^  fpeaking  of  the  fame  ftatute,  is  exprefs, 
that  the  information  of  the  profecutor  or  witnefles  ought  to 
be  upon  oath,  although  the  ftatute  doth  not  mef\tion  an 
oath ;  which  information  upon  oath,  being  fworn  on  the 
trial  to  be  truly  taken  by  the  juftice  or  his  clerk,  may  be 
given  in  evidence  againft  the  prifoner,  if  the  witnefles  be 
dead  or  not  able  to  travel,     i  H.  H.  586. 

Finally,  Mr.  Dabon^  in  another  place,  fpeaking  of  the 
cafe  where  one  juftice  may  punifh  oiFenders  upon  accufa- 
tion  or  proof  generally,  fays,  it  feemeth  that  this  muft  be 
by  examination  of  witnefles;  and  though  the  ftatute  doth 
aot  expreftly  fet  down  that  it  fhall  be  upon  oath,  yet  it 

P  3  fcemecli 


430  £»atl)g. 


'Vemeib  fit,  chat  the  juttice  lio  it  upon  oath :  rc3  in  il! 
ciiher  cafes,  whercrocvcr  any  man  is  autbnrired  lo  txa^ 
mine  witntfTFj,  fuch  authority  to  examine  (ball  be  lakei 
and  condruetl  to  be  in  fuch  nia[iner  as  the  Uw  will,  whici 
is  only  by  oaih.      nail.   Old  Ed.  c.  66. 

Upon  the  whole,  ibis  difference  of  opinion,  concermn{ 
tbe  powct  of  jufticca  of  the  peace  lo  adminifter  oailii  ii 
fhc  federal  ct('S  that  may  happen,  is  a  m-ittcr  of  moft  (t 
riuus  C'lr.fideraiion;  and  there  being  by  the  atorefaid  af 
ti(  15  G.  3-  e-  39-  a  parliamentarv  dtclaratiorf  in  one  in 
f)ai)ce,  wnicb,  (o  far  as  it  g^ei,  determines  ag^iinft  a  ge 
neral  power  of  the  juflices  ;  aoi!  it  beint;  uncertain  hoi 
fdr  by  parity  of  reafon  the  like  conHiu^t'on  miy  be  ex 
tended  to  rdher  inftiinces  {  it  is  humhly  fubmitteil,  wheihe 
it  might  not  be  expedient  to  enaS  once  for  all,  that  in  1 
cafes  where  by  any  36)  of  pailianient  juflices  of  the  peic 
have  cognizance,  they  Ihall  have  power  to  adminifler  a 
oath. 

Where  an  oath  is  adrriiniRred  by  1  perfon  that  hai 
lawiut  authority  to  tender  ibi:  fime,  and  it  be  afierwart 
broken,  yet  if  It  be  not  in  a  judicial  procecditig,  it  is  r 
perjury,  nor  punifhable  by  ihc  common  law.    3  /n/t.  16I 

Thettfore  if  one  call  anoiher  a  perjujid  man,  he  ros 
have  an  adion  on  the  cafe,  becaufe  ii  Ihall  be  ifilcnded  1 
beconttary  to  bis  oath  in  a  judicial  proceeding;  but  f< 
calling  one  a  /erjwern  imn,  no  adlion  liesj  brcaitre  tl 
forfwcaring  m.iy  beextrajudicid,  and  coni'equenily  no  pe 
jury  in  law.     id. 

Every  Jiyman,  abnve  the  afe  of  12  years,  was  ancient 
obliged  to  take  ihc  oath  of  alkgianrc  at  the  tourn  or  lee 
and  it  was  a  high  contempt  10  refufe  il.      I  Injt.  bS. 

But  the  clergy  were  not  obliged  to  take  the  oath  of  all 
giance  till  the  reformation,  any  further  than  doing  homaj 
to  the  king  for  the  lands  held  of  bim  in  tight  of  ll 
church.     I  R  W  71,  73. 

Ld.  Hate,  rpeaking  of  the  ancient  oath  of  altegianc 
which  continued  above  600  yeais,  fays,  that  therein  tl 
prudence  of  the  common  law  is  obfervable,  that  it  w 
(bort  and  plain,  not  intangled  wiih  long  and  inttica 
claufes  or  declatations,  but  that  the  fenfe  of  it  was  obvio 
to  the  moft  common  undetdanding,  and  yet  withal  cnc 
prchenfive  of  the  whole  duty  of  a  fubje^  to  hii  princ 
I  H.  H.  63.  And  from  this  the  prefent  form  of  the  oa 
of  allegiance  bath  not  much  varied. 

I'he  oath  of  fupremacy  came  int  upon  abolifluog  tl 
papal  authority  at  the  reformition. 
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The  oath  of  abjuration  came  in  after  the  revolution!  OftbtoiUrf 
received  feme  -iUerarjons  in  the  firft  year  of  queen  AtiTuy  •4'"'*^i«»- 
and  again  in  the  fird  year  cf  king  Gearge  the  iirflj  and 
finally  in  the  Gx«h  year  of  king  Georgg  the  third. 

Pe.'haps  it  might  be  wi(hcd»  that  it  were  made  more  ap- 
plicable to  Ld»  hale'%  rule,  in  being  more  (horc  and  pl<iin  ; 
there  being  in  it  feveral  hard  wordii)  which  probably  many 
who  take  it  do  not  well  underftand  ;  and  there  being  an 
ad  of  parliament  therein  referred  to,  which  perhaps  not 
one  in  fifty  wh  >  take  it  have  confuited. 

Two  jufticea  may  fummon  by  writing  under  hand  and  SomiBoainfr 
feal,  any  pcrfon  whom  they  (hall  fufpcft  to  be  dangerous  JJjf?^**^ 
or  difafteded  to  the  government^  to  appear  before  them, 
at  a  certain  day  and  time  therein  to  be  appointed,  to  take 
tke  oaths  of  allegiance,  fupremacy,  and  abjuration,  and 
if  fuch  perfon  negle£ls  or  refufes  to  appear,  then  on  due 
proof  made  on  oath  of  the  fummons  having  been  ferved  on 
fuch  perfon,  or  left  at  his  dwelling-houfe,  or  ufual  place 
of  abode,  with  one  of  the  family  there,  they  (hall  certify 
the  fame  to  the  next  fetfions,  there  to  be  recorded  by  the 
clerk  of  the  peace.  And  if  fuch  perfon  (hall  neglect  or  re- 
fuse to  appear  and  take  the  oaths  at  the  faid  feffions  (the 
name  of  fuch  perfon  being  publickly  read  at  the  firft  meet- 
iog  of  the  faid  feffions),  then  fuch  perfon  ihill  be  efteemed 
and  adjudged  a  popifli  recufant  convidl ;  and  the  fame  (hall 
be  thence  certified  by  the  clerk  of  the  peace  into  the  chan-  ' 
eery  or  king's  bench,  to  be  there  recorded,  1  G.  Jl*  %. 
r.  13.  /  10,  II. 

IPhom  ihiy  Jhall  fufpiSf^  It  feeifieth  that  a  bare  fufpicion 
is  not  fufficient,  but  there  fh^uld  be  fome  good  caufe  of 
fufpicion,  and  that  Ihe  caufe  of  fufpicion  is  traverfable. 
Kitd.  Oath. 

Kifuft--^o  tah  tht  maths']  A  perfon  cannot  be  faid  to  r/« 
foje  the  oaths,  unleJTs  they  be  read  to  him,  or  oflFered  to  be 
lead.     Read,  Oath. 

//•  The  common  forms  of  oaibs. 

The  oath  of  allegiance,  by  the  i  G.  ft.  2.  c.  13.  Oatliof  alle* 

/  A.  B.  do  fincirtly  promfe  andftvear,  that  I  will  be  faiths  aiaoe*. 

/»/,  and  bear  trtte  aUipamt  to  bit  majifty  king  George  ;    & 

blip  mt  God, 

The  oath  of  fuprcmacy,  by  the  i  G.  ft.  2.  c  13.  O****  ^  ^•F«- 

/  A.  B.  ^  JwiOTt  that  1  do  from  my  heart  abhor ^  deieft^  "^'' 
0«i  ab)UT€^  as  impious  and  horttical^  thai  damnablt  doling 
^  pofitiony  that  princes  ixcomrnunicated  or  deprived  by  the 
P^ft^  or  any  authority  of  the  fee  of  Rome>  may  be  depofed  or 
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itrti  hy  ihi'tr  fuhjtHs^  er  my  alhtr  whafJStvtr,  And  I  it 
irt,  thai  na fiTiign  princl,  firfan^  frtl-iU,  ftati^  sr  palin- 
,  baib,  ar  au^ht  to  have,  any  jurifdieiUn^  patvn,  /apt- 
ty,  frt- iniit.enit  tr  ei.thoriiy,  tcilrflujiieal  wr  Jfir.tual. 
'in  th,i  realm  :  So  help  me  Gad. 
"he  oath  of  abjuration,  by  the  6  G,  3.  c.  53. 

A.  B.  dc  truly  and  fimirt'i  aiknnoltdiey  preftfi^  ttftlff. 
dulnri  in  mj  <cnjcienct,  btftrc  Ged  and  tht  tmrlA,  lba\ 
fivireign  brd  iing  George  ii  Uwful  and  rightful  Ung  tj 
Halm,  and  all  athir  his  ma'}tj}y\  dgminivis  thtrnintt  it- 
/"g.  And  I  da  fatimnly  and  ftictrili  d^chre,  that  1  di  it 
f  in  my  confcitnct,  that  nat  any  tf  iht  defttndanu  »f  tb 
m  whrprr.tndid  to  bt  privet  tf  Wales  during  the  lift « 
l^tt  kini  James  tht  f'cand,  and  finee  hit  duiaft  ^tttndu 
e,  and  teak  open  himfilf  the  Jiylt  and  title  tf  king  of  Eng 
J,  iy  the  name  rf  JiOies  the  third,  ar  tf  Sfutland 
ht  nam*  ef  James  the  tight,  ar  the  jlylt  and  title  * 
'..  vf  Great  Britain,  halb  any  right  tr  title  luhatfiiver 
bt  enwn  ef  thii  realm,  ar  any  ather  tht  diminiam  thereunl 
rging :  And  I  da  rtncunu,  rtfufi^  and  objure  any  alli 
tee  ar  abidientt  to  any  af  them.  And  J  da  Jwear,  that 
I  bear  faith  and  true  aUegioJia  to  hii  mnjejiy  ting  Georg* 
'  him  uill  difend,  le  the  utmajl  af  my  /attf,  a^ain/i  a, 
'\tetaus  tinfpirccies  end  atltmpti  wbaifatvtr,  vihich  fixdl  i 
ie  ogain/i  hit  per/ati^  ernon,  ar  dignity.  And  I  tvi/l  da  m 
vjl  endfovaur  fa  dljclaft  end  make  knawn  ta  bis  majefty,  an 
futteffhrSy  all  tricfans  and  traiteraus  eonfpiracies  which 
'(  i»aw  ta  he  again//  him  ar  any  af  them.  And  I  da  faith 
'y  prcmift,  ti  the  utmtfl  af  my  pewer^  to  fupparty  maintai 
'  dtftnd  the  fucerjfipn  af  the  crmm  againji  the  d/fetndants  1 
faid  Jsmes,  and  ageinjl  all  ather  pirfans  whaffaevir 
icb  factrjftan,  by  an  ail,  tntirultd.  An  aCt  for  the  turthe 
itJtion  of  the  cioWQ,  and  better  fccuring  thi  rights  an 
:ities  of  the  fubjcit),  is  and  flandt  limited  ta  the  primtj 
ihia,  eltilrefs  aid  iluchtfs  dawager  of  Hanover,  andii 
'i  af  her  btdyy  biiig  p'^tJleHls.  And  all  th.fi  thingt  1  a 
infy  and  fin! ere ly  acknav,lidge  and  fwiar,  atearding  ta  tbij 
rtji  VJardi  by  me/pehn,and  accarding  ta  the  plain  and  Cam 
^fffi  and  undtrjtanding  af  the  fme  vuards^  mthul  at 
ivatatian,  mtntal  rvafian,  ar  feirtt  rrftrvatian  whatfatvr 
d  J  da  makt  this  rttagnititn,  acknnvltdgmtnt,  Mijuratia* 
uniiaiian,   and  premi/e,  heartily,  willingly  and  truly,  upi 

true  faith  af  a  chrijiian  :  S>  help  mt  God. 

The  declaiation  againft  tuarubllutiuion,  fay  the  2 

2.    c.  2./9. 

/  A.  B,  di  dee/are,  that  I  da  htiitvfy  thai  ihtrt  is  ntt  m 

rfthflaitiiatint  in  tht JetreiuM  af  tht  Lst^s  fvfftT  tr  i 


the  tlemenis  0/  hnai  end  winiy  ct  9f  afiir  ihi  conftcratm 
ibifiif  by  any  ptrfon  wubatfoevir. 

The  dcdaratioo  againft  popery,  by  the  30 C0 a,  /.a,  f^^Jjj^*" 
r.  I. 

/  A.  B.  do  folemnly  end  fincerely^  in  the  prefena  of  God^ 
fnfifs^  ttfiify^  and  declare^  that  1  do  Miove^  that  in  the  fa^ 
irament  oftbi  Lard*$ftipptr  there  is  not  any  tranfuhftantiation  of 
the  iUments  of  bread  and  wim  into  the  body  and  blood  of  Chrii^ 
ai  or  after  the  cemfecrtuion  thereof  by  any  per  fin  wbatfoevir: 
Jndthat  thg  invocation  f  or  adoratim  of  the  Virgin  Mary,  or  any 
other  faint  y  and  ihefacrifico  of  the  mafiy  as  they  are  now  ufed 
in  thi  church  of  Rome,  are  fuporfUfious  and  idolatrous  :  And 
I  dofilemnly;  in  the  prefence  of  God t  profefs^  **fl^fj  '^^  declare^ 
that  I  do  make  this  declaration j  and  every  part  thereof  in  tbo 
plain  and  ordinary  fen/e  of  the  words  read  unto  me^  as  thoy  are 
commonly  undorftood  by  Englifll  proteftants^  without  any  ova* 
foUf  equivocation^  or  montal  refervation  wbatfeever^  and  with' 
out  any  difpenfation  already  granted  me  for  this  purpofo  by  the 
popOy  or  any  other  authority  or  perfon  whatfoever^  and  without 
amy  hope  of  anyfuch  d^fpmfation  from  any  perfon  or  authority 
vibetfoever^  er  without  thinking  that  I  am  or  can  be  acquitted 
before  God  or  man,  er  abfolved  of  this  declaration^  or  any 
part  thereof  although  the  pope^  or  any  other  perjon  or  per* 
JonSy  er  power  whatfoever^  /ball  di/penfe  with  er  annul  the 
Jame^  er  dularo  that  it  was  null  er  void  from  the  beginning. 

W.  fakers  oaths. 

In  all  cafes  wherein  by  any  aA  of  parliament  an  oat^  ABtmeSanoL 
(hall  be  allowed  or  required,  the  fotemn  affirmation  of  (f\ia*  lowed, 
kert  (hall  be  allowed  inftead  of  fuch  oath ;  and  that,  al- 
though no  exprefs  provifion  be  made  for  that  purpofe  in 
fach  a&  22  G.  2.  c.  46.  And  therefore  fuch  pro- 
vidons,  which  are  very  frequent  in  ads  of  parliament,  are 
Aiperfluous. 

And  if  any  perfon  (hall  be  lawfully  convifiedof  wilful,  perjor^  incvrnd 
falfe,  and  corrupt  affirming  or  declaring  any  matter  or  by  f^ire  affiima'* 
thing,  which  if  fworn  in  the   ufual  form   would   have  ^^^ 
amounted  to  wilful  and  corrupt  perjury,  he  (hall  fuffi^r  as 
in  cafes  of  perjury.     8  G.  c,  6.  f  2. 

But  no  quaker  (hall  by  virtue  hereof  be  qualified  or  per-  Affinrntion  not 
iDiitcd  to  give  evidence  in  any  criminal  caufe,  or  ferve  on  ^'^o**^  ■"(■'i^ 
any  juries,  or  bear  any  office  or  place  of  profit  in  the  go-  ™*"*'  "*"*'•• 
Tcinmcnt,    j  i^SlV.  c.  34.  f  6. 

In  any  criminal  caufe]  By  which  words  it  feemeth,  that  ^^'^  *•**  ** 
a  quaker  (hall  not  have  fureties  of  the  peace  or  good  bcha.  ^\7eii,^' 
vipur  granted  to  him,  or  have  a  warrant  to  fearch  for  ftolen 
goodS|  or  fue  the  hundred  for  damages  in  cafe  of  robbery, 
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and  the  like,  upon  bis  bare  affirmation }  but  that  in  all  fuch 
care!',  an  oath  is  (ifll  necelT^ry  to  be  made. 

Thus,  7".  4  G.  2.  K.miff^jch.'  It  was  denied  to  read 
a  quaker's  zffirmation,  on  a  motion  for  an  injarmatiui  Ix 
a  mifdemeanor.     Sir.  9-jz. 

T.  7  G.  Rebins  and  Haywitrd.  By  the  coim.  We  fan- 
not  ground  an  ar/nc^ffi/ntfor  non-periormanceof  an  awaid, 
on  the  affirmation  of  a  quaker ;  for  though  it  be  in  a  fuit 
between  party  and  party,  yet  it  is  a  criminal  profccuiion 
within  the  provifo  of  the  flatute.  Sir.  44.1.  . 
'  /?.  3  G.  2.  Ca/irl,  widow,  aga'tnft  Bainhridge  and  Ctr- 
lit.  In  an  apptal  of  murder,  a  quaket  was  called  fori 
witnera,  and  it  wat  infifted  ihac  this  is  a  civil  fuit  between 
party  and  party,  and  not  between  the  king  and  the  party, 
and  therefore  hit  affirmation  ought  10  be  taken.  But  Roy- 
BunJ  Ch.  J.  faid,  it  was  to  this  purpofe  a  criminal 
jiroceeding,  and  therefore  he  could  not  be  a  »iinefs. 
Sir.  856. 

//.  8  G.  3.  K.  and  Gardner.  The  affirmation  of  a 
quaker  was  offered,  in  exculpation  of  Mr.  Gardntr  the  de- 
fendant, upon  (hewing  caufe  why  an  information  Ibould 
not  be  exhibited  againd  Mr.  Gardner  for  a  mifdcmeanor. 
The  reading  of  this  affirmation  was  nbjcSed  to.  And  the 
couit  held  cleaily,  1.  That  a  quaker's  affirmation  could 
not  be  read  ia/ufptrt  of  a  ctimin j1  charge.  But,  2.  Ttiejr 
thought  that  an  affirmation  might  be  lead  in  drfciui  of  * 
Ctiminalcharge,  if  the  perfoncbarged  was  htmfelf  a  quaker, 
in  order  to  exculpate  himfilf.  3.  In  this  cafe  of  a  ccUsltral 
evidence,  in  affiflance  of  the  exculpation  of  another  perfon, 
when  the  quaktr  himfelf  was  not  charged  at  all,  they  thought 
his  affijmation  ought  not  to  be  read.  And  accordingly  it 
was  withdrawn.      Burr.  Mansf.  1117. 

//,  16  G.  3.  jtuhtfcn  and  £vtrit,.  On  an  aOion  of  debt 
on  the  flatute  agalnft  bribery,  a  quaker's  affirmation  was 
objedled  againfl,  becjufe  bribery  is  a  criminal  offence,  fub* 
jefling  the  offender  not  otily  to  the  penalty  infli£led  by  the 
ftatuie,  but  alfo  punifbable  as  an  offence,  at  common  law. 
But  by  ihc  court,  In  all  cafes,  where  an  afiion  and  an  in- 
diftmcnt  both  lie  for  the  fame  afi,  as  in  aOault,  imiirifon- 
ment,  and  the  like,  a  quaker  is  admiffible  as  a  witnefs  in 
the  a^ion*  though  not  on  the  indiflmcnt.     Cewpf,  3E1. 

Or  itar  any  tffict  w  ptoci  ef  prsjit  in  the  gsvtrntnent]  E. 
33  G,  2.  K,  and  March.  By  an  a^  of  tbe  2<5  G.  2.  <■ 
18.  a  certain  oath  is  required  (6  be  taken  and  fubfcribed 
Upon  admiffion  to  the  fteeilom  of  the  Tutkry  company. 
ijaac  Rtgtri,  a  quaker,  bad  made  and  fubfcribcd  his  folcmn 
jffiroiatioa  aod  declaration  to  tbe  cBt&  of  tbe  oath.  The 
queftioo 
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ifuefiion  was,  whether  this  ought  to  be  admitted  inftead  of 
the  oath.  By  the  court,  This  is  00  office  or  place  of  pfofit 
in  the  government.  This  man's  claim  is  nothing  more, 
than  to  be  admitted  into  a  company  of  merchants  trading 
to  a  particular  part  of  the  world.  Even  the  remittances  of 
publick  money  for  the  ufe  and  account  of  the  govern mentf 
given  by  his  majefty  to  qualcers,  though  the  fame  may  be 
vtTy  pr9faatiej  yet  fuch  appointment  is  no  cffice  or  place  in 
the  government.     Burr.  Mans/.  999. 

The  quaker's  folemn  affirmation,  inftead  of  an  oath,  Geocnl  lbrm«r 
as  finally  fettled  by  the  8  G.  c.  6.  is  as  follows ;  viz.  •ffi'««««». 

*^  /  A.  B.  da  fcUmnly^  fmarely^  and  tru'y  dedan  and 
««  affirm.'' 

Inftead  of  the  oaths  of  allegiance  and  fupremacy,  quakers  DecUrataoa  «r 
fhall  be  allowed  to  make  the  following  declaration  of  fide*  M^y^* 
lily  ;  by  the  8  G,  c.  6. 

/  A.  B.  do/aJemniy  andfencerily  promife  and  diclari^  thai 
I  will  bi  true  and  faithful  t9  king  George ;  and  do  foUmnly^ 
fincenly  and  truly  profefi^  '{/^i^>  ^^^  diclart^  that  I  dofr^m 
'my  htart  abhor ^  det/fi,  and  rtnouna^  as  impious  and  hgretica/^ 
that  wiekid  do£lrine  and  pofition^  that  princes  excommunicaiid 
wr  deprivtd  by  the  pope,  or  any  authority  of  tbi  fee  of  Rome, 
may  be  depofed  or  murdered  by  their  fubje£is%  or  any  other  what-  ' 
fuver.  And  I  do  declare^  that  no  foreign  prince^  perfon^  pre-* 
late  ^  ft  ate  J  or  potentate^  hath  or  ought  to  have  any  power  y  JU" 
rifdiifion^  fuperiority^  pre-eminence^  or  outhority^  euUfiaJiical 
or  ftiritueU^  within  this  realm. 

By  the  fame  zfk  of  the  8  G.  r.  6.  Quakers  were  allow-  AbjoittioB. 
ed  to  take  the  effed  of  the  abjuration  oath  according  to  the 
form  therein  prefcribed.  After  the  death  of  the  perfon 
pretending  fo  be  king  of  England  by  the  name  of  James 
the  third,  it  became  necedary  to  alter  the  form  of  the  ab* 
juration  oath.  Accordingly  by  the  6  G.  3.  c.  53.  a  new 
form  of  abjuration  oath  is  prefcribed.  But  neither  by  that 
a£l,  nor  any  other,  is  any  provifion  made  for  altering  the 
quakers  affirmation  or  declaration  conformable  thereunto* 
It  ieemeth  that  the  form  thereof  ought  to  be  thus  : 

/A.  B.  dofolemnly^  fincerely^  and  truly  acknowledge^  pro* 
fefsy  tejlify^  and  declare^  that  king  George  is  lawful  and  right* 
fid  king  of  this  realm^  and  of  all  other  his  dominions  and  coun* 
tries  thereunto  belonging  $  and  I  do  folemnly  and  fincerely  do'^ 
clare^  that  I  do  believe,  that  not  any  of  the  defcendants  of  the 
perfon  who  pretended  to  be  prince  of  Wales  during  the  life  of 
the  late  king  ]zmc%  the  fecend^  and  fince  his  deceafe  pretended 
to  be^  and  took  upon  bimfelf  the  fiyle  and  title  of  king  ^Ene« 
land,  by  the  name  of  J zmes  the  thirds  or  of  Scotland,  by  the 
name  3^  James  the  eighth^  or  the  Jlyle  and  title  of  king  of  Gxezt 
14  firiuin» 


Biiiain,  halh  any  Tight  §r  t'uli  whalfiivir  ta  tkt  trtm*  if  thil 
rea/m^  tr  any  »thir  iht  Jomiaieni  ihiriunia  ielinging ;  and  I  dfc 
unauttci  end  'tfuft  any  al/tgiatue  tr  nktdltnct  to  any  of  thtm. 
And  I  dofiltmnlj  prtm'fc^  that  I  will  bt  true  and  faithful^  emd 
bear  trut  elltgiantt  ta  king  George,  and  le  him  will ht  faith- 
ful, e^ainft  all trtachtmus  cBnfpiracei  and  attempii  vihatJMVtr 
v.hich  Jhail  he  made  egainft  bit  pirfan,  ernva,  tr  dignity.  And 
I  villi  d»  my  bift  tndiavtur  ta  difclcfi  and  meh'intwn  It  king 
George,  and  hit  fa^ctjjhn,  all  triajpm  and  traittrun  canjpira~ 
liti,  v/hith  I  jhall  kn^wta  bt  agaitift  him.,  tr  any  tf  thtSi.  And 
I  will  bt  true  and  faithful  it  the  juutjfitn  eftht  tratvn  egainfk 
the  dtfetniianti  of  ihtjaid  Jttncij  and  agaiitp  all ttber  ptrjtnt 
v-hsiftvir,  ai  ihejamt  it  andjlands  jcltUd  by  an  uiS,  intiiuUdy 
All  i&  declaring  the  rights  and  lJb«.'rtiei  of  the  fubjeA,  and 
fettling  the  Tucceffion  of  the  crown,  it  the  late  quiin  Anne. 
and  the  heiri  cf  her  body,  keing  prtitjianti ;  and  as  thefomif 
ty  tnt  flhtr  aH  inliluled,  An  a£t  for  the  further  limitation  of 
Ihe  crown,  and  better  fecuring  the  rigbta  and  libeniea  of 
ibe  fubje^,  is  endjlands ftttltd  end  tntfiiled,  after  the  dtaaft 
tf  tktfaid  late  queen  ;  and  ftr  default  of  ijfue  ef  the  (aid  lait 
faeen,  to  the  late  princef  Sophia,  eleittrrft  and  duubefi  dtm- 
agrr  tf  Hanovrr,  end  thi  beirt  tf  her  tady  being  prstiJiaKts, 
And  all  theft  thingt  I  dt  phinly  andfnttrtiy  ackmviitdgt^  prf 
mi^l,  end  declare.,  aeetrding  to  thtft  exprefi  Vjerdt  by  me  fptktn^ 
ahd  acttrdiKg  to  thi  plain  enj  eammtn  ftrfe  and  tittdtrJtahSng 
tf  the  fame  mtrdsy  tuitbtut  any  iquiiitfalion,  mental  rvajtem,  tr 
Jttrtl  rifirvaiioa  what/tever.  And  I  dt  make  this  rtetgiatitn, 
ackniwledgmenty  rinuntiatien,  and frttnift,  hearlHy^  wiUiiiglyt 
and  truly. 

The  quikeia  profcfliOD  of  their  belief;  by  tbc  j  U^. 
t.  i8. 

/  A.  B.  prtfef  foith  in  Gad  th*  Palbtr,  and  in  Jefiu 
Chrift  bit  Itirnui  fon^  tbt  true  God,  end  in  the  Htly  Spiritt 
»ni  God  hi'ffed  ftr  tvtrmirt :  and  dt  euknawledge  tht  btlj 
fripiurti  of  tbt  tld  and  nan  tejtamtnt  It  bt  givtn  by  divini 
injpiratitn, 

IV.  Oslbs  of  infidels,  6ff. 

A  Jew  is  (o  be  fwom  oti  (he  old  teftamentt  and  per- 
jury upon  the  flaiuie  may  be  afljgDcd  upon  tbis  oatb. 
a  Kib.  314. 

H.  a  &'■  2.  Ctmtx  Serra  and  Muntx.  Upon  error  in 
debt  upon  a  bond,  the  bail  bting  both  Jew*  were  fuf- 
fcTcd  to  put  on  their  ban  while  the/  took  the  ouh> 
Str.  821. 

Whca 
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When  Jews  take  the  oath  of  abjuration,  the  words 
[m  thf  true  faith  of  a  cbrlfl'tan^  {hall  be  omitted.  10  G. 
i,  4./  18. 

At  the  council,  Dec.  9,   1738.     Prcfent  the  two  chief  H€»il»€n8. 
jufticcs.     On  a  complaint  of  Jacob  Eubina  a^ainft  general 
^ahine^  as  governor  of  Gibraltar^  Alderaman  Ben  Monfo^  a 
Moor,  was  produced  as  a  witnefs,  and  fworn  upon  the 
Koran.     Str.  1  ir^. 

So  in  the  cafe  or  Omichund  again  ft  Barker^  H.  18  C  2* 
in  the  court  of  chancery,  the  depofitions  of  fcveral  peifons 
who  were  heathens  of  the  Gentou  rclioinn,  fworn  after  their 
own  coontry  manner,  were  admitted  to  be  read.  2  Eq* 
Csf,  Air.  397.      I  AtJt,  21. 

David  MlUrone  was  produced  as  a  witnefs  at  the  OW  ^.^J^".^^ 
Bailey^  Feb,  1 786,  againft  a  perfon  for  larceny.  He  dated 
tn  the  court,  that  he  was  a  North  Bnion^  and  that  the  wav 
of  r«earing  in  Scotland^  was  not  to  icifs  the  book.  Gould 
J.  faid,  that  on  the  trial  of  the  rebels  at  Carlfli  in  1745^ 
finding  it  to  be  the  ceremony  of  a  particular  fedt,  he  admitted 
a  witneTs  to  fwear  by  the  form  of  holding  up  his  hand^ 
without  touching  the  boolc  or  kiffing  it.  Which  was  af- 
terwards dcteroamed  to  be  right  on  a  reference  to  (he  1 2 
judges ;  and  on  th^t  authority  Mildrone  was  fworn  in  the 
following  form  :  Tou  fwiar  according  to  the  cuftom  of  your 
country  ^  and  the  religion  you  prof  if i^  that  the  evidence  you  Jbali 
i'tvi^  (and  fo  on  in  the  ufual  form.)  So  help  you  God.  Leach's 
Cr.  Law,  319. 

Concerning  the  taking  of  oaths  for  qualifying  for  offices^ 
fee  title  flDffiCe. 

And  concerning  the  offences  of  profane  curling  and 
((vcaring,  fee  title  fetoeacttlg^^ 


/.  Concerning  the  qualifications  for  offices  in  general. 
IL  Concerning  the  qualification  for  offices  in  corpora  - 

ti^ns. 
IIL  Duty  on  the  ferquifites  of  offices. 

I.  Ratifications  for  offices  in  generaL 

EVERY  perfon  who  ihall  be  admitted  into  any  office  Reet'^u^  ^ 
civil  ^r  military^  ox  (hall  receive  any  pay  by  reafon  of  Conine  it.  «§ 
«ny  patent  or  gram  from  the  king,  or  fliall  have  any  com-  !."**1"'*»  "»*^ 

«and  '"^""*^ 


,  nand  or  place  of  tiuft  in  Eiglandoi  in  (he  navj,  or  fbill 
have  any  fervicc  or  employment  in  the  king's  houlhoTd, 
fball,  wiihJn  three  months  after  his  admiflion,  receive  the 
facrament  of  the  Lord's  fu;;per  according  to  ihe  ufage  of 
the  chuiih  I'f  England  in  fomc  publick  church  on  the 
Lord's  diy,  itnniediauly  after  divine  fervice  and  fermon  : 
And  in  the  court  where  he  takes  the  oaths  (as  hereafter 
mentioned,  which  Ihall  be  within  fix  inonthi  aFter  his  ad- 
mtOion)  he  fhal!  firA  deliver  a  certificate  (A)  of  fuch  hit 
receiving  the  lacrament,  under  the  hands  of  the  mtniller 
md  chuich  warden),  and  Ihall  then  make  proof  of  the  truth 
thereof  by  two  witncflea  on  oaih.  And  IbaJI  alio,  when 
be  takes  (he  faid  oaths,  make  and  fubfcribe  the  declaration 
againit  tmnfubHantiation.  All  which  fhall  be  inquired  of, 
and  put  upon  record  in  the  refpedtive  couris.  2j  C.  z> 
(.  3.  /  3,  3.  9. . 

j/ny  ajjjci  civil  tr  military^  Thil  feemeth  evidently  not  to 
eitend  to  iccLfiaflUal  offices.  As  if  a  clergyman  be  infti- 
tuted  to  a  benefice,  ahhough  he  muft  take  the  oaths  as 
other  perfons  qualifying  for  offices,  yet  he  is  not  required 
to  make  proof  of  his  having  received  the  farratiient :  But  if 
he  ii  admitted  in(o  a  dvil  office,  as  for  intlance,  ihe  oflice 
of  a  juftice  of  the  peace,  he  mull  then  prove  that  he  bath 
received  the  facrament;  for  the  court  in  that  refpcS  con- 
Hders  him,  not  in  his  capacity  of  a  clergyman,  but  merely 
»  a  civil  ofiicei. 

Alfo,  by  the  words  of  the  flatute,  the  fame  fbiil  not 
extend  to  the  office  of  any  high  couflabli,  puty  anftabU^ 
tUhingman,  ktadbo'augh,  tVirftti-  cf  tht  pstr,  tburehwardtHy 
fimtysT  aflbe  highKiays,  or  any  like  inferior  civil  oflice,  or 
to  any  cfBcc  of  /irt/ltr,  or  kiiptr  of  any  pari,  cha/t,  warrtn^ 
or  gamf,  or  of  bailiff  ef  any  mantr  tr  kndty  or  to  any  like 
piivate  ofiicei,    /  17. 

Every  perfon  who  fhall  be  admitted  in:o  any  oSce  civil 
or  military;  or  fhall  receive  any  pay  by  reafon  of  any  pa- 
tent or  grant  from  the  king;  or  fhall  have  any  command 
or  place  of  rruft  in  England,  or  in  the  navy  ;  or  fhall 
have  any  fervice  or  eoiployment  in  the  king's  houfhold  ; 
all  ecclefiiftical  perfons  ;  heads  and  members  of  colleges, 
being  of  the  foundation,  or  having  any  exhibition,  of 
eighteen  years  cf  aeej  and  all  perfons  teaching  pupils  j 
feboolmaflers  and  uUiers ;  preachers  and  teachers  of  fepa- 
rate  congregations ;  high  conltables,  and  pradifcts  of  the 
law,  fhall,  within  fix  kalendar  months  after  fuch  admitfioR, 
take  and  fubfcribe  the  oaths  of  allegiarce,  fuptcmacy,  asd 
aljuritioo,  in  one  of  the  courts  at  ffffimin^rr,  or  at  the 
general 
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genera!  or  quarter  feflions  of  the  place  where  he  fhill  be 
orrdlde,  between  the  hours  of  nine  and  twelve  in  the 
forenoon  and  no  other;  and  during  the  time  of  taking 
th:freof,  all  proceedings  in  the  faid  court  (hall  ccafe.     1  G. 

y?.  2.  f.  13'yi  2.    2  G.  2.  c,  31,  /  3»  4.    9  G.  2.  c.  26. 

y'  3'  25  c  2.  c.  2  /.  2. 

But  this  fhall  not  extend  to  the  office  of  tithingman,  EcceptjoaVi 
headborough,  overfeer  of  the  poor,  churchwarden,  fur* 
veyor  of  the  highways,  or  any  like  inferior  civil  ofHce,  or 
to  any  office  of  forcrter,  or  keeper  of  any  park,  chafe,  war- 
ren, or  game,  or  of  baitiflp  of  any  manor  or  lands^  or  to  any 
ijke  private  offices.      1  G»  /?•  2.  c.  13*  /•  20. 

Which  exception  is  the  fame  with  that  in  the  25  C.  7.. 
fave  only,  that  high  conJlabUs  and  petty  conftahUs  by  name 
are  here  omitted.  Pttty  tonflahles  i\t\tTX\\t\tk  fecm  to  be 
excepted,  aa  holding  a  like  inferior  civil  office  with  the  tith- 
Ingman  or  beadborough :  But  high  con/iahUs  are  exprefsly  in- 
ferted  amongft  the  other  officers  required  to  take  the  oaths  ; 
although  they  are  exempted  by  the  former  ad,  from  being 
required  to  produce  a  certificate  of  their  having  received 
thefacramenc,  and  from  fubfcribing  the  declaration  againft 
tTAnfubSancitftion. 

And  the  court  (hall  inroti  fuch  psrfcns  names,  with  inroniag  tad 
the  day  and  time  of  taking  the  oaths,  and  making  the  de*  '^^ 
claration,  in  rolls  kept  for  that  purpofe  only  ;  which  (hall 
be  hung  up  in  fome  public k  place  of  fuch  court  during  the 
whole  time  of  its  fitting,  to  be  feed  without  fee.     25  G.  2« 
r.  2,  /  6. 

And  (he  clerk  of  the  peace  (hall  have  no  more  than  2  s. 
for  the  entry,     i  G.  _y?.  2.  c.  1.3.  f,  9. 

But  no  feaman  or  foldier,  under  the  degree  of  a  com-  Seamen  and 
mifCon  or  warrant  officer,  (hall  pay  any  fee  for  taking  the  fo*<ii««« 
oaihs.  /  31. 

Every  perfon  making  default  herein,   fhall  be  inca>  Penalty  of  en. 
pable  to  hold  his  office ;  and  if  he  fhall  execute  his  office,  cutiog  the  •!&£• 
after  the  faid  times  are  expired,  he  (hall,  upon  convidion,  «oqtt*lifica. 
be  difabled  to  fue  in  any  adtion,  or  to  be  guardian,  or  exe* 
cutor,  or  adminiflrator,  or  capable  of  any  legacy  or  deed 
of  gift,  or  to  bear  any  office,  or  vote  at  an  ele<5lion  for 
members  of  parliament,  and  fhall  forfeit  5C0  1.  to  hini  who 
fhall  fue  for  the  fame.    25  C.  2,  e.  2.  /.  4,  5.     i  G.Jl.  2. 
'•  13.  /  8. 

But  perfons  beyond  the  fcas,  fhall  not  be  difabled,  if  they  ^»««ptJ«ii  of 
fhall  qualify  within  fix  months  after  their  return.  9  G.  2.  ?/.f "  ^"^ 
'•26.  7:4. 

Alfb  no  married  woman,  or  perfon  under  18  years  of  F^»«w»«rti 
HPi  or  nm  cemfos  mentis,  fhall  forfeit  their  office  (other  JjJ^*  ''•" 

than 
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than  fuch  inarrie<)  woman  during  the  lire  of  tier  hufbanJ 
only]  if  (hey  cake  the  oiihs,  and  do  the  other  things  re- 
quited, within  four  months  refpetSively,  after  the  death  of 
(be  hulbaiid,  cotning  to  the  age  of  i8  yean,  and  becoming 
of  found  mind.  25  C.  2.  c.  2  /.  13. 
netiltWe  Liiccwife,  by  fome  i£t  in  ainioft  every  feffion  tjf  par- 

n      lu  a-     mj„pn(^  perfons  who  have  omitted  to  qualify  thcmfcKei 
in  due  time,  are  indemnified,  provided  they  qualify  with- 
in a  time  in  fuch  a£t  limited,  and  provided  judgntent  hath 
not  been  given  againft  them  for  the  penally  incurred  by 
their  negled,  and  provided  their  place  is  not  filted  up. 
(bni dliquiU.       Alfo,  any  perfon   forfeiting  his  office  may  take  a  nevi 
im>rukca    grant  thereof,  on  his  taking  the  oaths,  and  confo^^ling; 
•  trtat.         provided  it  be  not  filled  up  before.      I  (?•>?.  2.  c  13, 

bntHt^m-        In  the  univcrfities,   where  perfons  fhall  not  take  the 
Ml  in tbi ijni>  oaths,  or  fhall  not  produce  a  ceitificate  thereof,  to  be  re- 
giftred  in  their  proper  college,  and  others  be  not  ele£ied  in 
their  places  within  12  monihi,  the  king  fhall  appoint  ai«i 
nominate.    /  11,  13, 
icei  eT  inhx       Perfont  refufing  the  oaths,    having  any  office  of  in- 
tuMibri''    ''^''''""">  °"y  "ppoiot  a  deputy,  fo  as  fuch  deputy  be  ap- 
proved by  the  king  under  his  privy  fignet.     1  G,  Ji.  a.  C' 


,3./.  ,8 
Note, 


,  The  forms  of  the  abovcfaid  oaths  and  iJeclara- 
tioni,  are  inferted  in  the  title  Oaths. 

11.  ^atifitations  for  offices  in  corporations. 
iicninth*  No  perfon  fhall  be  placed,  eleded,  or  chofen,ta  any  of- 
wUuutfai,  ^"  °'  P'^^^  °^  mayor,  alderman,  recorder,  baiiiF,  town 
clerk,  common  council  man,  or  other  office  of  magiftracy; 
place,  or  truft,  or  other  employment,  relating  to  ihc  go- 
vernment of  cities,  cotporaiions,  boroughs,  cinque  pores, 
and  other  port  towns,  who  fhall  not  have  received  the  fa- 
crament  of  ihe  Lord's  fupper  according  to  the  ritea  of  ih( 
church  of  Englend^  within  one  year  next  before  fuch  elec- 
tion :  And  every  perfon  fo  placed  or  ele£led,  ^Hiall  take  /ht 
oaths  of  alh-giance  and  fupremacy,  at  the  fame  lime  ttial 
the  oath  of  o0ice  is  taken ;  which  fhall  be  adminiftred  b] 
ibofe,  who  by  charter  or  ufage  adminifler  the  oath  ol 
office }  and  in  default  of  fuch,  by  two  juflices  of  the  cor- 
poration, if  there  be  an.y  fuch ;  or  otherwife  by  iwt 
juflices  of  the  county.  And  in  default  thereof  every  fucli 
dedion  and  placing  fhalt  be  voiJ.  13  C  2.^.  3.  c  >< 
5G.t.i./.t,t. 


t 

And  ic  hath  been  adjudged  to  be  ne  excufe,  that  the 
oaths  virere  not  tendred.     i  Haw,  lO. 

Yec  notwithftanding  that  the  words  of  this  a£t  of  the 
13  C  2.  (and  alfo  of  the  25  C  2.  hereafter  following)  are 
fo  vrry  ftrong  as  to  make  the  officer's  election  void  to  all 
intents  and  purpofes,  yet  it  hath  been  ftrongiy  holden,  that 
the  ads  of  a  perfon  under  fuch  a  difability,  being  inftated 
in  fuch  an  office,  and  executing  the  fame  without  any  ob- 
jedton  to  his  authoriry,  may  be  valid  as  to  Grangers ;  for 
otherwife  not  only  thofc  who  no  way  infringe  this  law,  but 
even  thofe  whofe  benefit  is  intended  to  be  advanced  by  it, 
might  be  fuffercrs  for  one  another's  fault,  to  which  they 
are  no  way  privy  ;  and  onz  chafm  in  a  corporation,  hap* 
pening  through  the  default  of  one  head  ofTicer,  would  per- 
petually vacate  the  a  As  of  all  others,  whofe  authority^  in  re- 
fped  of  their  admiflion  into  their  offices,  or  otherwife,  may 
depend  on  his.     i  Haw.  lo. 

Which  faid  juftices  abdvementioned  (hall  caufe  memo-  Hntrtog  th^ 
randoms   to  be  made  of  fuch  oaths  tak^^n  before  them,  ""*• 
and  delivered  once  a  year  to  the  town  clerk,  or  other  re- 
gilter  or  clerk,  who  (hall  enter  the  fame  in  their  books, 
13  C.  2.JI.  2.  c.  \. 

But  no  fuch  office  (hall  be  void  on  account  of  not  having  Limitation  o( 
received  the  facrament,  unlefs  the  perfon  (hall  be  removed  •^*°"- 
in  (ix  months,  or  unlefs  profccution  fhall  be  commenced 
in  fix  months,  and  carried  on  without  wilful  delay.     5  G. 

And  if  there  be  no  fuch  removal,  or  profecution  within 
the  faid  time  limited ;  the  eleAion  (lands  confirmed^  and 
becomes  abfolute.  Burr*  Alansf,  1013.  Crawford  and 
PowtU^  T.  33  W  34  G.  2- 

And  generally  there  is  a  claufeof  indemnification  in  fome  OenertI  clMfe ol 
aa  in  almoft  every  feffion  of  parliament,  provided  they  qua-  »»^«ai«»fi"»«a* 
lify  00  or  before  a  time  in  fuch  adt  limited. 

IIL  Duty  on  the  perquifiies  of  offices. 

By  the  31  G.  2.  €.  22.  altered  and  explained  bv  the  32  I>atyonthe 
C.  2.  i.  33.  there  are  certain  duties  laid  upon  offices  and  offilw^""^^ 
penfipns;  and  fo  much  of  the  falaries  of  fuch  offices,  as 
arifcth  from  perqui(ites,  is  dired^ed  to  be  under  the  ma« 
nagementof  the  commiffionees  of  the  land  tax. 

By  ptrquifitts  are  meant  fuch  profits  of  office<;  and  em-  Perqatficetj 
Payments,  as  arifc  from  fees  eftablifhed  by  cuflom  or  au-  ^^"' 
tHority,  tnd  payable  either  by  the  crown,  or  the  fub- 
jcds,  in  confidcraiioo  of  bufinefs  done  in  the  courfe  of 
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executing  fuch  offices  and  employ  menu.     31  G.  i.  t,  33 

f.  8. 

itriUutTon       '^"^  i)\tTt  fbail  be  paid  yearly,  over  and  above  alt  o*h< 

omiipea-    dutic«,  1  s.  for  cvery  20  s.  of  the  yearly  value  of  all  fala 

••  rict,  fee9|  and  perquifiicfi  incident  unto  or  received  for  o 

'  in  icfpeift  of  all  offices  and  cmploymenta  of  profit  in  Grii 

Britain,  and  the  like  fum  of  I  i.  for  every  20  s.  of  a 

ptafunt  and  other  f^racuitiei  payable  out  of  any  tevcDue  bi 

longing  to  his  n)aje(!y  in  Grtat  Britain  exceeding  tbc  Vi 

lue  of  lool.  a  year.     31  G,  2.  c.  22.  /.  I. 

And  a  dedudion  Qiall  be  made  thereof  in  the  exchequer 

or  if  paid  by  any  pcrfon,  and  not  out  of  the  excheque: 

then  the  fdme  (hall  be  paid  by  fuch  perfon  into  lheexch< 

quer.    /  2. 

much  ihtrroF      [Jut  where  the  profiia  of  fuch  office*  (hall  arife,  in  tl 

fii«"to°te""  wbole  or  in  part,  from  perquifues  due  and  payable  in  tl 

icrtiieni-      couifcof  office,  and  not  frcm  faUries,  fees,  and  wages  pa' 

tiBtaioi  ihe  j,y  (lie  cTown.;  ihc  fame  (hall  be  under  the  managemei 

™i«ndiit"°    °^  '"^  commiflioners  of  the  land  lax,  who  (hall  afccrtaii 

accofding  10  the  valuation  of  fuch  offices  to  the  land  ta: 

or  otherwifc  according  to  their  beft  judgment,  the  fum  lot 

of  ihe  perquifiies  arifing.  from  fuch  office,  difiinA  fruai  il 

falary,  fees,  and  wages  thereof.  31  G.  a.  '•za-y^3.j,' 

3i&'.  2-  (.  33-/'5- 

inotrof  Ij).        In  order  wltereunto   the  comniiffioners  uall  meet 

,'[ '  "     ~       the  molt  common  places  of  meeting,  yearly,  on  or  befa 

July  3d,  and  afterwards  as  often  as  (hall  be  neccffary  ;  ai 

may  fubdividej  and  any  twoor  more  of  them,  at  fuch  gi 

n;ra!  meeting,  or  within  eight  days  after,  fhall  fet  do« 

m  writing:,  in  a  rate  to  "be  by  them  prepared  for  that  pui 

pofe,  ilie  amount  of  the  faid  duty  of  I  s.  in  the  pound, 

be  paid  by  all  officers,  their  clerks,  or  agents,  exercilir 

any  of  the  faid  employments,  the  falary,  wa^es,  fees,  ai 

pcrquifilies    whereof  exceed   the  value  of  100 1.   a  yea 

31  G.  2-   (■  22.  /.  6. 

And  tor  the  belter  afcettaining  thereof,  Ihe  receiver 
be  appoijited  by  his  majcdy  for  thtfe  duties  fhall  tranftr 
to  Ihe  commiffioners  of  the  land  (ax  in  cveiy  diflri^  whe 
any  office  is  to  bc  alTefled,  an  accourit  of  all  fuch  offic 
whereof  the  falarics,  lees,  and  wages  do  not  exceed  100 
a  year  J  and  if  the  commiffioncrs  fltall  find  that  the  pe 
quifites  arifing  fiom  fuch  office,  together  with  the  falar 
fees,  and  wages  ihetcof  as  certified  by  the  receiver,  do  e; 
cetd  together  the  amount  of  lOOl.  a  year,  they  Otal)  alTc 
fuch  office,  and  cau'e  ihc  duty  of  i  s.  a  pound  to  be  Icvii 
and  colkdled  ihcieon.     32  G,  2.  c.  33.  /  6. 

■    At 
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And  where  any  perfon  (hall  have  two  or  more  ofSces  in 
any  part  of  Great  Britain^  the  falary  and  pcrquifites 
whereof  together  exceed  100  1.  a  year  1  fuch  perfoii  (hall 
pay  I  s.  ih  the  pound  for  the  profits  of  fuclf  ofEces,  not- 
wiibftanding  the  falary  and  perquifites  of  no  one  of  the 
faid  offices  is  of  the  value  of  lO^l.  a  year.  31  G.  a.  c,  22. 
/  23. 

And  deputies  ifaall  be  liable  to  pay  for  their  principals^ 
and  dedu^  the   fame  out  of  the  profits  of  their  office. 

Provided,  that  nothing  herein  (hall  extend  to  the  pay  of  ExeaptioBs. 
commiffion    or  non*conimiffion  officers  or  private  men 
ferving  in  the  navy  or  army.    /  24. 

Nor  to  the  pay  of  any  military  officers  ferving  on  the 
A.>fF,  or  belonging  to  any  of  his  majefty's  garrifons«  regi* 
Dients,  troops,  companies,  Cbitfea  Hofpitat^  or  the  hofpi* 
tals  of  the  army.     32  G.  2  r*  a»  /•  IX*  « 

Nor  to  fuch  penfions  or  gratuities  as  the  king  (hall  de- 
clare in  the  warrant  dire£ting  the  payment  thereof,  to  be 
intended  as  charitable  donations,    /•to. 

Nor  to  any  penfion,  annuity,  rent,  or  fum  charged  upon 
the  revenue  by  any  of  the  king's  predeceflbrs,  or  by  a^  of 
parliament,  granted  to  any  perfon  in  fee  or  fee  tail,  or  till 
redeemed  by  payment  of  any  fum  mentioned  in  any  gnat 
or  z6t  of  parliament,    f.  i2. 

Nor  (hall  any  thing  in  the  faid  z6t  of  the  32  G.  2.  ex« 
tend  to  charge  any  offices  or  employments  in  either  of  the 
two  univerfities,  with  the  duty  by  the  faid  d&  of  32  G«  2. 
impofed.    yi  13. 

And  the  faid  commiffioners,  or  any  three  of  them,  (hall  Slgntni  the  af. 
within  the  timfc  above  limited  (Tgn  and  feal  two  duplicates  '^^^^"Jn  *"Jl. 
of  the  f^id  rates,  and  caufe  one  of  them  to  be  delivered  to  ijaoit**"^  ^^ 
the  colledor  of  the  land  tax  for  each  place  refpe£lively,  or 
to  fuch  other  two  honed  and  rcfponfible  perfons  as  they  (hall 
at  their  difcretion  appoint  to  be  collectors  thereof;  with 
warrant  to  colled.     31  6.  2.  r.  22.  /  6. 

Perfons  thinking  themfeUes  aggrieved  by  being  cver^  Appeal, 
raudj  may  appeal  to  th?  barons  of  the  exchequer  ;  and  the 
(aid  barona,  or  one  of  them,  fliail  hear  and  decermlae  all 
fuch  appeals,  on  or  before  the  laQ  day  of  Michaelmas  term 
y early. -M-Perfons  charged  may  infpedl  the  rates  in  the  day 
time,  without  fee. — Notice  of  appeal  to  be  given  in  wri- 
liog  to  a  colledor.    /.  6. 

And  if  any  difpute  (hall  arife,  whether  the  fees,  falary, 
•r  wages  of  any  office  or  employment,  or  whether  any 
penfion  or  gratuity,  be  chargeable,  or  touching  the  Tuni 
which  ought  to  be  flopped  and  deduced  thereout ;  the 
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fame  fball  be  heard  by  the  barons  of  the  excbetjtter,  o 
complBiDt  or  reprercntation  laid  in  writing  before  then 
either  by  the  party  grieved,  or  by  the  receiver.  And  th 
complainanr  Ihall  give  a  copy  of  biscoaiplainttothcperfo 
againft  whom  the  fame  is  made,  within  ten  dayi  after 
fhall  have  been  lodged  with  the  baroni ;  and  they  (ha 
hear  and  determine  fuch  difpute  in  a  fummary  way,  an 
their  ilctermination  (hall  be  final.  33  G.  2.  e,  33.  /,  3,  i 
JmU^ll!'''*  '^^'^  commiffioncra  Ihalt  caufe  to  be  delivered  a  dupli 
cite  in  parchment,  under  their  hands  and  fcali,  containin 
the  whole  fum  rated  within  each  parilb  or  place,  to  th 
faid  receiver  i  and  another,  into  the  remembrancer's  offic 
in  the  exchequer  j  on  or  before  the  £rft  day  of  Hilat 
term,  or  within  ao  days  after  (all  appeals  being  fiiQ  dc 
teimined).  31  G.  a.  e.  32.  /  6. 
kaiai.  f^fti  ,he  raid  duty  Oiall  be  rolledcd  (where  it  ii  no 

herein  othetwiie  direfled]  in  all  reff  efls  as  the  land  la: 
for  the  year  1758.    /  J. 

And  in  all  cafes  where  any  fees,  falaries,  wiget,  or  otbe 
allowances  or  prqfiis  on  any  office,  fliall  be  payable  at  ibi 
receipt  of  the  exchequer,  or  by  the  cofierer  of  his  majelly': 
houfhold,  or  out  of  any  other  publick  office,  or  by  any  o 
his  majcfly's  receivers  or  paymaflers;  the  duty,  in  cafe  0 
BOn-payment,  may  be  flopped  there.    /  a6. 
ka«rpiii[|       And  the  payment  of  the  faid  fum*  colleScd  Oiall  be  jaU 
bcncatcr.    jjj  ijig  receiver,  in  the  coutfe  of  ihc  quarter  wherein  ibi 
fame  Ihall  have  been  deduced ;  who  fitall  [>ive  receipt: 
for  the  fame.     31  G.  a.   e.  22.  /.  la.     33  G.  2.  i.  33. 
/.  I. 
dnr  ]M)!ii|        And  lb(!  receiver  (ball,  within  (he  next  quarter,  pay  thi 
Uwwcbf    f^^^  jjm,  ,(,g  exchequer.     32  G.  2.  t.  33.  /.  1. 

A.  Fortn  of  th^  certificate  above-tnentionet]. 

TTItF.  the  miniver  and  churchtvardtnt  tf  tht  pari/h  tf  — — 

*  '     in  tht  citinlj  ef (/•  hirtby  ttrtiff,  that  rn  Suo* 

day  the  ■'  tfaji  ef in  ihtytar  »/  mr  L§rd  —^ 

'  in  tht  fa'ijb  thurch  tf  •  ofgrefaidt  imrntdiaufy  afttr 

divhit  jt'viet  and  firmtHf  J,  B.  if in  tht  etuntj  tf 

- — '— —  gtntUman,  did  rtcfive  ibt  fectamtnt  ^  tht  hrrii 
Jupjtr^  ticstt-iug  la  thi  ufogt  >f  ibt  (hunb  ff  Ea^\ini.  Wii- 
ntfi  lur  bands  tht  day  andyrar  atavt  wriilen. 

A.  B,  MintOcr. 
C.  D.   {  Chureh- 
£.  F.  I  warden). 
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Orchards.     See  ^oati; 

Overfeers  of  the  poor.     See  ]Soor< 

Outlawry.    See  }BrOttftf. 

Pamphlets^    See  Detetf'lBfliimi,  ^an^f* 

Paper.     Sec  <&ttitu 

Papifti.    See  ^apec|i» 

Parchment.     Sec  Ibtampff* 


A  Pardon  is  a  worlc  of  mercy,  whereby  the  king  either  pirdoa,  «ti*t. 
before   the   attainder,  rentcnce,   or   convidlion,  or 
after,  forgiveth  any  crime,  ofTence,  puniflinicnt,   execu- 
tion, right,  title,  debt,  er  duty,  temporal  or  ccclerixlticaj. 
3  /"A  233. 

Paidons  are  either  grntral  or  fpeciat :  Genrral,  arc  by  Cenetil  judot, 
i&o(  parJiamcnt ;  of  which,  if  tbey  are  without  excep- 
lioni,  the  court  mud  take  notice  ex  officia  ;  but  if  there  are 
exceptions  therein,  the  party  muft  aver  that  he  ii  none  of 
the  perfons  excepted.     3  Ii^.  23J.     Halt's  PL  252. 

By  the  a^  of  10  G.  2.  c.  52.  for   the  king's  general 
—  '  "         '     ■  'ned  and  difcharged  from  all 

19,  felonies,  trcafonable  and 
ifing  making,  mirprifions  of 
perfun  may  be  charged  with 
,  routs,  offences,  contempts) 
leceits,  mirdemeanors,  for- 
oney,  pains  of  death,  pains 
and  generally  from  all  other 
judgment),  and  executions 
ich  can  by  the  king  be  par- 
or  incurred  before  Jun*  15, 
[he  fervice  of  the  pretender, 
;  the  king's  fell  ;  coining; 
iballadors  ;  murderi ;  petty 
of  houfcs,  corn,  hay,  llraw, 
I  fending  threatning  letters  j 
CCS  in  the  na»y  or  army  f 
fodomy,  bu^ry  ;  rape  ; 
;  felony  in  cafes  of  baok- 
ivers  and  fea  banks ;  firing 
excife,  cuftoms,  land  tax, 
J  Pttft 
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poft  office,  (lainp  duties,  duty  on  houfta  and  windows, 
wool,  importing  or  exporting  goods  {  oRtnccs  concerning 
highways  or  bridges;  itobeziling  goods,  and  warlike  (lorci 
af  the  crown;  titles  of  cjuare  impedit;  inceft  ;  riinony; 
dilapidaiions  }  firft  fruits;  tenths;  money  due  to  ihc  icing 
from  publiclc  oiEcers  on  account ;  pcr/bns  tranfportcij ; 
offences  by  papills ;  contempts  in  cafes  for  non-perform- 
ance of  awards,  or  non-payment  of  colls  j  conicmpis  in 
ccclefiaflical  courts*  in  caufes  commenced  for  matters  ol 
right  only,  and  not  for  corre£tion  ;  contempts  in  courts  ol 
admiralty  proceeding  civilly,  and  not  criminally }  and  ex- 
cepted, feveral  perfons  by  name. 

And  the  like,  for  the  mofl  part,  hath  been  enabled  by 
former  Oatutes  of  general  pardon. 

f^/fW  pardons,  ate  either  af  (ourfe,  as  to  perfons  con- 
vi£ied  of  manllaughier,  or  ft  dtfindindo,  and  by  divers  fta- 
tUtes  to  thofe  who  fhall  difcover  their  accomplices  in  feve- 
ral felonies  ;  or,  of  grace,  which  are  by  the  king's  charier 
of  which  the  court  cannot  take  notice  ex  effich,  but  tbc] 
tnufl  be  pleaded.     3  hji.  233. 

By  the  27  Ed.  3.  c.  2.  In  every  charter  of  the  pardon 
of  felony,  the  fuggeflion,  and  the  name  of  him  that  makeit 
the  fu^gelliun,  fh^U  be  comprized  ;  and  if  it  be  found  un- 
true, the  charter  fhall  be  diTallowed. 

>\nd  by  the  13  ^.  2.  y?-  2.  f.  I.  No  chatter  of  par- 
don fliall  be  allowed  for  murder,  ticafoii,  or  (iipE,  unlef; 
the  cfTer.cc  be  fpecifiLd  therein. 

Lord  Coke  fjys,  the  intention  of  this  a&  was  no'i,  thai 
the  king  fhould  grant  a  pardon  of  murder  by  exprefs  nimt 
in  the  charter,  but  btcaufe  the  whole  p.irliameni  conceived 
that  he  would  never  patdun  murder  by  fpecial  name.  And 
he  fays,  he  haih  never  feen  any  pardon  of  mutder  by  any 
king  of  England.,  by  expreft  name.  2  InJ},  233.  236, 
J  The  kii'tg  cannot  pardon  an  offence  before  it  \i  com- 
-   mitied  ;  bui  fuch  pardon  is  void.     2  Haw.  389. 

As  the  relcafe  of  ibe  party  will  not  bar  an  indictment 
at  the  fuit  of  the  king ;  fo  neither  will  a  pardon  by  the 
king  be  any  bar  to  an  appeal  at  the  fuit  of  the  party. 
2  Haw.  39  z. 
1  And  in  fome  cafes,  even  where  the  king  is  fole  party, 
fomc  things  there  are  which  he  cannot  pardon  ;  as  fo'  ex- 
ample, for  all  common  nufances,  as  for  not  repaiiing  cf 
bridges  or  high'-vay^,  the  fuit  (for  avoiding  multiplicity  of 
fuiis)  is  given  to  the  Iting  only,  for  rcdrtfs  and  reforma- 
tion thereof;  but  the  king  cannot  pardon  or  difcharge 
either  the  nufance,  or  the  fuit  for  the  fame;  becai'fe  fuch 
pardon  would  take  away  the  only  means  of  compelling  a 
/cd:efs  of  it.  But  it  hath  been  holden  by  fome,  that  a 
)2  pardon 
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pardon  of  fuch  offence  will  favc  the  party  from  anv  fir.?»  for 
ibc  lime  precedent  to  the  p.irdon.  3  Inf}.  237.  2  Haw,  39  r. 

Thus  alfo,  if  one  be  bound  by  recognizance  to  the  kinjz,  c^nnotd-fr^a^ge 
to  keep  the  peace  again fl  another  by  name,  and  [!i.i,cr.il!y'  *  ucu^uitincc, 
all  other  lieges  of  the  king  ;  in  this  cafe,  before  the  peace 
be  broken,  the  king  cannot  pardon  or  rclea/e  the  recogni- 
zance, although  ic  be  made  only  to  him,  becaufc  it  is  for 
the  benefit  and  fafety  of  his  fubjecis.     3  Infl.  238. 

Likewife,  after  an  adion  popular  is  brought,  at  well  o*onot  reUtifa 
fir  thi  hng  as  for  tbi  informer^  according  to  any  ftatuir,  '" '«fo'™»i»oa 
the  king  can  but  difcharge  his  own  part,  and  cannot  dif- 
charge  the  informer's  part;  becaufe  by  bring;ing  of  the 
adion  the  informer  hath  an  inttre(l  therein  :  but  before  the 
adion  brought,  the  king  may  difcharge  the  whole  (un!efs  it 
be  provided  to  the  contrary  by  the  a£t)  becaufe  the  inform- 
er cannot  bring  an  action  or  information  originally  for  his 
part  only,  but  muft  purfue  the  ftatute.  And  if  the  adion 
be  given  to  the  party  grievedy  the  king  cannot  difcharge  the 
fame.     3  Inft.  231. 

It  feems  to  have  been  always  agreed,  that  the  king's  Mar  dlfch^rfe  a 
pardon  will  difcharge    any  fuit   in  the  fpiritual  court  ex  ru.t'in  the  fpi. 
•ffic'Kf.    Alfo  it  fc^ms  to  be  fettled  at  this  day,  that  it  will  '•«»*1«>««. 
difcharge  any  foit  in  fuch  court  at  the  initancc  of  the 
party,  for  the  reformation  of  manners,  or  welfare  of  the 
foul,  as  for  defamation,  or  laying  violent  hands  on  a  clerk, 
and  fuch  hke  \  for  fuch  fuits  are  in  truth  the  fuits  of  the 
king,  though  profecuted  by  the  party.     Alfo,  it  fee.-ns  to 
be  agreed,  that  if  the  time  to  which  fuch  pardon  hath  re- 
lation, be  prior  to  the  award  of  cofls  to  the  pany,  it  (hall 
difcharge  them  :  And  it  feems  to  be  the  general  tenor  of 
theJ)ooks,  that  though  it  be  fubfequcnc  to  tnc  award  of 
the  colis,  yet  if  it  be  prior  t6  the  taxation  of  them,  it  (hall 
difcharge  them  ;  becaufe  nothing  appear^  in  certain  to  be 
due  for  cods  before  they  are  taxed.      1  Haw.  394. 

But  it  feems  agreed,  that  a  parJon  (hall  not  difcharge  a 
fuit  in  the  fpiritual  courr,  any  more  than  in  a  tcm:^oral, 
for  a  matter  of  intereft  or  pro^^erty  in  the  plainiifF;  as 
for  tithes,  legacies,  matrimonial  contrails,  and  fuch  like. 
2  Haw.  394.  / 

If  the  king  releafe  to  a  man  all  debts,  this  fh^ill  not  DotH  nrt  by  k. 
difcharge  his  partner;  but  otherwife  it  is  in  cife  of  a  tub-  *^.j'"!°  *'"*'' 
J€d,  for  in  that  cafe  the  leleafe  to  one  difcharges  both,  ner.^*'      ^"  * 
3V-239. 

When  a  pardon  is  pleaded  by  any  one  for  felonj*,  the  Perfon  pardoned 
juftices  may  at  their  difcretion  remand  him  to  prifon  till  "^'^  ^^  *><^«nd 
he  enter  into  recognizance,  with  two  fureries,  for  his  eood  'J' ^''\^'''"i 
Dcnaviour,  for  any  time  not  excesdmg  feven  years.     5  /r. 
«.  13. 

Q.4  It 


[B  l^arbon. 


>D  Joiti  not      It  feems  to  be  a  Tettled  rule,  that  no  pardon  by  the  Icinj 

iJinaiiK    wiibouc  cxprefs  words  of  reditu t ion,  Ihill  divcll,  eith* 

iio.f«x«J.     fj^^   ^j,^   i^ij^g  ^^  fubjea,  an  intercft  either.  In  lands,  t 

goods,  veiled  in    (hem,  by  an  attainder  or  conviction  prt 

cedent  :  Yet  it  fcems  agreed,  (hat  a  pardon  prior  to  a  cor 

vi£lion,  {hall  prevent  any   forfcitutc  either  of   lands  < 

goods.     2  Hau).  396. 

notrrflore^      A  pardon  aTter  the  attainder  doth    not  refiore  the  coi 

i^"''""'     rupiiua  of  blood,  for  this  cannot  be  reftored  but  by  a£i  1 

paiUametit.     3  InJ,  23^. 

Bui  as  to  iflue  born  after  the  pardon,  it  hath  the  cSefl  1 
the  reftitution  of  blood .      I  H.  //.  358. 
I  itdocethe       It  fcems  to  be  fettled  at  this  day,  that  the  pardon  < 
*"  treafon  or  felony,  even  after  a  convidlion  or  attainder*  doi 

fo  far  clear  the  party  from  the  infamy  and  all  other  confi 
qiiences  of  his  crime,  -that  he  may  not  only  have  an  a£)ic 
lor  a  fcandal,  in  calling  him  traitor  or  felon,  after  the  tin 
of  the  paidon,  but  may  aUo  be  a  good  witnefsy  notwitt 
fiaiiding  the  attainder  or  convidiion;  becaiife  the  pardc 
makes  him  as  it  were  a  new  mm,  and  gives  him  a  new  (■> 
pdcity  and  credit.     2  Uatu,  395. 

But  it  feems  to  be  the  better  npinion,  that  the  pardon  < 
a  convidion  of  ptrjury  doth  not  fo  icflore  the  party  to  h 
credit  31  to  malce  him  a  good  witnefs  ;  bccaufe  it  would  I 
an  injury  to  ihc  people  in  genera),  to  make  them  fubjc* 
to  fuch  a  peifon's  leiiiir.ony.     1  Vtr.t,  349. 
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11.  EUaien  to  be  free. 

III.  i^aJifieaiion  of  the  candidates, 

ly.  ^alijication  of  the  eleHers. 

V.  Polling. 

VL  Return. 

VII.  Privilege  of  parliament. 

VIII.  Hov  long  the  parliament  fii^U  contiHuet 

J.  Matters  previous  to  the  eUnicn. 

WHEN  any  new   parliament   fli=ll   be  fummene 
there  Hull  be  ^o  days  between  the  tefle  and  i 
turn  of  the  wtitj  and,  as  well  upon  the  caiting  of  ai 
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new  parliament,  as  upon  i  vacancy  in  parliament  lime, 
the  writ  fhall  be  delivered  to  the  proper  officer  to  whom 
the  execution  thereof  doih  belong,  and  to  no  oiber  perfon  : 
And  every  fuch  officer,  upon  receipt  of  the  writ,  (hall  in- 
doifc  thcieon  the  day  that  he   icQcivcd  it.     7  £^  8  //^. 

€.  25.  /.   i. 

And  upon  an  clefiion  of  a  knight  of  the  fliire,  the  (he- 
riif  (hall  within  two  days  after  the  receipt  of  the  wiit* 
caufe  proclamation  to  be  made,  at  the  place  where  the 
enfuing  e1c£lion  ought  by  law  to  be  hollcn,  of  a  fpccial 
county  court  to  be  there  holden  for  the  purpnfe  of  fuch 
cle£lion  cnly,  on  any  day  (Sunday  excepted)  not  later 
fcom  the  day  of  making  fuch  proclamation  ihin  the  (ix- 
teenth  day,  nor  fooncr  thjn  the  tenth  day ;  and  flull  pro- 
ceed in  fuch  eledion,  at  fuch  fpccial  county  court,  in  the 
fime  manner  'a  if  the  faid  election  was  to  be  held  at  a 
county  court,  or  an  adjournment  thereof,  accoiding  to  the 
laws  now  in  being.     25  C  3.  c  84.  /  4. 

Provided,  that  the  ufual  county  court  for  all  other  pur- 
pofes,  or  any  adjournment  thereof,  may  be  held  and  pro* 
ceeded  in  by  the  fhcriff,  in  the  fame  manner,  and  at  the 
fimt  limes  and  places,  ai  \i  the  writ  for  the  eledion  of  ft 
knight  of  the  (hire  had  not  been  received,     id. 

And  thefbcriti'lhall  appoint  fuch  number  of  clerki  as  be  cidkiferti^ 
fiiall  think  tit  for  taking  the  poll  in  the  prcfence  ofhimfclf  uitibtfil. 
or  deputy.     7  t^  8  AT.   e,2$. /.  i. 

And  the  (heriff  (hall  admit  one  pcrfon  for  each  candidate   lofpcAnt. 
to  be  infpeaor  of  tho  clerks.     7  isf  S  ff.  c.  25.  /  3. 

And  the  fhcrifFfhallcred,  at  [he  expence  of  the  candi-  Bowhuobt 
dates,  fuch  number  of  booths  for  taking  the  poll,  as  the  tn&ai, 
candidates  or  any  of  themlhalt,  three  days  at  Icaft  before 
the  commencement  of  the  poll,  defire;'  not  exceeding  the 
number  of  hundreds  or  other  like  divifion,  and  not  exceed- 
ing 15  in  the  whole;  and  (hall  affix,  on  the  molt  publick 
pan  of  each,  the  name  of  the  hundred  for  which  fuch 
booth  is  derisned.     18  G.  2.  t.  18.  /  7. 

And  {h*U  make  out  a  lift  for  each  booth  of  the  feveral 
towns,  par<(bes,  and  hamlets,  wholly  or   in  part  within 
fuch  hundred  t  and  fiiall,  on  retiueft,  deliver  a  copy  to  any 
I.     iJ. 

1  to  take  the  poll ; 
at  exceeding  each 

book  for  evfry  poll  Chtqncbwlc. 
by  their  infpedlois, 
ken.    /  9. 

With 
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a,ha.  With  refpc£t  to  cities,  boroughs,  and  towni  corporaW,' 

■  *«*  the  iherifF  or  other  officer  who  received  ihe  writ  fliall 
cnrsriic.  fofihwiih  upon  rcceipi  thereof  male  out  a  precept  to  each 
borough,  town  corporate,  or  place  within  his  jurifJiiSion 
where  any  members  arc  to  be  clefled,  and  within  three 
days  (and  in  the  cinque  ports  within  iix  days,  lo  ^ 
11  ^.  e.  7.)  after  receipt  Of  the  faid  writ,  fliall  by  him- 
felf  or  proper  agent  deliver  the  precept  to  the  proper  of&cer 
of  fuch  borough,  town  corporate,  or  place  within  his  jurif- 
di<£tion,  to  whom  the  execution  of  fuch  precept  doth  be- 
long, and  to  no  other  peifon  whatfoever:  And  every  fuch 
officer  Ihall  indotfe  ihe  day  of  'his  receipt  thereof  in  prc- 
fencc  of  the  party  of  whom  he  received  the  fame,  and  ffaall 
forthwith  c»ufe  publick  notice  to  be  given  of  the  time  znd 
place  of  eJedlion,  and  ih^ll  proceed  to  tlie  ele^ion  withia 
eight  days  after  receipt  of  rhe  precept,  and  give  four  days 
notice  at  leaft  of  the  day  appointed  for  the  eledioo.  7  (i 
8  If.  c.iyf.i. 
'w  And  in  a  city  or  town  bein;:  a  county  of  itfelf,  the  (he- 

Tof*        '"^  '^*"  fwthwiih  on  receipt  of  the  writ  gi«e  publicic  no- 
iMt,  lice  of  the  lime  and   place  of  election,  and  proceed    to 

clcflion  thereupon,  within  eight  days  next  after  the  receipt 
of  the  writ,  and  give  three  days  notice  thereof  at  Iraft, 
.  exclulive  of  the  day  of  receipt  of  the  writ  and  of  the  day 
of  eledion.  And  the  (heiifF  fhall  allow  a  cheque  book 
for  every  poll  book  for  each  candidate,  to  be  kept  by  their 
infpe^lors  at  the  pUce  of  taking  the  poll.  19  G,  2,  e.  28. 
/6,7. 

//.  EleSiion  lo  be  free. 

HUfc«  By  the  3  Ed.  i.  c.  5.  Bccaufe  eleflions  oucht  to  be 
free,  the  Icing  commandcth  upon  great  forfeiture,  that  no 
man  by  force  of  arms,  nor  by  malice,  or  menacing,  (hall 
diflurb  any  to  make  free  eteSiun. 

And  by  the  declaration  of  rights,  1  fK  ff,  S.  (.  a.  if  Js 
infiftcd.  That  eleflions  of  members  of  parliament  ought 
to  be  ftce:  And  that  freedom  nf  fpeech,  and  debates  or 
proceeding!  in  pHiiiament,  ought  not  to  be  impeached  or 
queftioncd  in  any  court  or  place  out  of  pitliament. 
iHh  And  by  the  8  G.  2.  c  30    On  notice  of  an  eleSion, 

!•  the  fecretary  at  war  (hall  leod  orders  for  the  rcntoval  of 

foldiers  one  day  at  leall  before  the  eleftion,  and  not  to 
return  till  after  the  poll  fhAlI  be  clofed.  But  this  not  to 
extend  to  the  cuarJsv  nor  to  any'caftle  or  fortified  places 
where  a  garrif'>n  is  ufually  kept :  Nor  to  any  officer  or  fol- 
4'Kt  having  right  to  vote  at  fuch  clei^ion. 

By 


Bf  the  9  Ann,  c.  \o»  f,  44*  No  officer  of  the  poft  office  Offirertoftb« 
fhall  by  word,  meflage,  or  writing,  or  in  any  other  manner,   p<>A  o^ce  notM 
endeavour   to    perfuade  any  ele^or  to  give,  or  diil'uade    °^^"'^'** 
any  eledor  from  giving  his  vote  in  any  eledion.— ^nd  by 
the  5  iK  c.  20.  and  9  Ann.  r.  11.  yi  49.  there  is  the  like 

provifion    with    refpeS  10  the  officers  of  excije. And 

tkellke  by  the  12  ^  13  ^.  c,  lo.  with  rcfpe^tt  to  the  of* 
ficers  of  the  cufltms. 

III.  Ratification  of  the  candidates. 

No  perfon  under  the  ase  of  21  years  Ihall  be  capable  of  Ag^« 
being  elcScd.     f  ^  %  IV.  c.  25.  /  8. 

No  papift  (hall  fit  in  either  houfe  of  parliament.     30  P«pi^ 
C  2.  y/.  2.  r.  !• 

Sir  tyUliam  Blcchftone  fays,  No  perfon  concerned  10  piaccmca. 
the  management  of  any  duties  or  taxes  created  fince 
1692,  except  the  commiffioners  of  the  treafury,  nor  any 
of  the  officers  following,  (viz.  commilTioners  of  prizes, 
tranfports,  fick  and  wounded,  wine  licences,  navy,  and 
vldualling }  fecretaries  or  receivers  of  prizes ;  comp* 
(rollers  of  the  army  accounts;  agents  for  re<!imencs; 
|overnors  of  plantations  and  their  deputies ;  officers  of 
Minorca  or  Gibraltar  ;  officers  of  the  excife  and  cuftoms  ; 
clerks  or  deputies  in  the  feveral  offices,  of  the  treafury, 
exchequer,  navy,  victualling,  admiralty,  pay  of  the  army 
or  navy,  fecretaries  of  ftate,  fait,  (lamps,  appeals,  wine 
licences,  hackney  coaches,  hawkers  and  pedlars,)  nor  any 
perfons  that  hold  any  new  office  under  the  crown  created 
fince  1705,  are  capable  of  being  eleded  or  fitting  as  mem« 
bers.     I  Black,  175. 

And  if  any  member  (ball  accept  an  office  of  profit  from 
the  crown,  during  fuch  time  as  he  (hall  continue  membtr 
(offices  of  the  army  and  navy  excepted),  his  cle<Siion  (hall 
be  void,  zni  a  new  writ  (ball  iflue ;  But  he  (hail  be  capa- 
We  of  being  re-eledJed.     6  An.  c.  y,f.  26. 

By  the  22  G.  3.  r.  41.  All  perfons  holding  contrafis  Comnaon, 
made  with  the  commiffioners  of  the  treafury,  navy^  vidu- 
aliing  office,  or  board  of  ordnance,  for  or  on  account  of 
the  pubtick  fervice,  (hall,  during  the  time  they  (hall  hold 
fuch  contra^s,  be  incapable  of  being  eledied  or  of  fitting 
or  voting  in  the  houfe  of  commons. 

No  perfon  having  a  pei)fion  from  the  crown  during  plca^  Pcnfionen^ 
fure,  fliall   be   capable  of  being   elected.     6  An.    c.  7* 

Neither  (hall  any  perfon  having  a  penfion  from  the 
crowo  for  any  term  of  years,  either  in  his  oivn  name,  o( 

ia 
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in  the  name  of  any  other  in  truft  for  hinit  be  citable  < 
being  cleflec),     i  G.  ft.  2.  t.  56. 
HiMcuM*  tf       No  pf  rfon  fhill  be  capable  i»  Ct  or  vote  in  the  faonfe  ( 
""*  commona  for  a  county,  unlefi  be  hath  an  eflate  frcehol 

or  copybold,  for  hii  life  or  fomc  greater  eftate,  of  lb 
dear  yearly  value  of  600I. ;  ror  for  a' city  or  borougl 
unlefi  be  hatb  ii  lilce  efiate  of  300I.  And  any  other  cat 
didate  or  two  elcflora  may,  upon  reafonablc  requefi  to  hii 
made  (at  the  time  of  the  ele^ioa,  or  before  the  At.^  pri 
Jixcd  for  ibe  meeting  of  the  parliameni),  require  him  1 
lake  the  following  oath  : 

tiihef^ilifi-     r  A.  B.  da  fwiar,  that  I trufy  and  hon2  Rie  bavt  fiitb  t 
*""'  iflatt  in  law  «f  'f  ■"'yi  l»  ^nj  for  mj  txtm  ti/t  and  ientfi 

ef  or  in  lands,  tenemnlSy  tr  hiredilametitt,  ovtr  and  air 
what  willfatiifi  and  char  all  innimbrancis  thai  may  ojfi 
tht  fame,  §f  tbi  annual  value  ef  ■  ■■—  ahnt  rtpnxes,  • 
detb  qualify  ml  tt  be  lUsiid  and  returned  iefirvt  at  a  memk 

far  iht  ■    ■     —  ef- acetrding  ta  the  Itnar  end  true  mat 

ing  of  iht  aft  »f  parliament  in  that  bthalf;  and  that  mj  fm 
lands,  tenements,  tr  birtditamenis  art  lying  tr  being  viilbi 
the  parifii,  tav^nfinp,  tr  prtiinS  of  (as  the  cafe  (hall  be 
The  fame  to  be  admin i ft ercd  by  the  returning  officer  or  tw 
juftices;  who  (hall  in  three  months  certify  the  fame  ini 
the  chancery  or  Icing's  bench;  but  this  not  to  extend  i 
the  eldeft  Ton  of  a  peer,  or  of  any  perfon  qualified  to  fen 
as  knight  of  a  Aire,  nor  to  the  members  for  either  of  tb 
two  univerfitiei.     9  An,    t.  5. 
tutlifiutisn  M>        And  every  member,  before  he  (biill  votc.in  the  houfe  < 
tt^nbic'c^     tommoni,  or  fit  there  during  any  debate,  fliall,  alter  th 
be  bouft.  fpeaker  is  chofen,  deliver  in  at  the  table  in  the  middle  < 

the  houfe,  whilll  the  houfe  is.  there  fitting,  with  ib 
fpeaker  in  the  chair,  an  account  figned  by  fuch  membe: 
containing  the  name  of  the  place  where  his  qualificatio 
lies,  declaring  the  fame  to  be  of  ihe  annual  value  of  600 
above  reprizes,  if  a  knight  of  a  (hire ;  and  of  300I.  if 
citizen,  burgefs,  or  baron  of  the  cinque  ports  ]  and  (ha 
atfo  at*  the  fame  time  taltc  and  fubfcribe  the  oath  fot 
lowing  I 

>)iliul*tlitre    r  A.  B.  da  fwear,  that  I  truly  and  horn  Hit  have  fwtb  a 
•fc">*  f/lale  II)  law  er  equity,  and  ef fuch  value,  li  and  far  my  vm 

ufe  and  benefit,  »f  er  in  lands,  tenimentiy  tr  beriditamenli 
tver  and  abtve  what  tutll  faiitfy  and  clear  all  incumbraici 
that  may  affeU  the  fami^  &i  doib  qualify  me  to  be  ilt3td  an 
Ytturntd  to  ftjvt  as  a  member  for  ibe  place  t  am  returned  fo' 
Mitrding  to  the  teatr  and  true  mtening  oftbt  aSs  t/parliaou' 
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h  Aal  behalf  \  and  thatfiuh  Umds^  tituments^  or  beniitamen^s 
So  iSrV  as  difarihed  in  the  papor  or  account  figned  by  me^  and  now 
delivered  to  tbo  ckrk  of  the  bovfe  ofcomthons.  So  help  me  God. 
—But  this  alfo  (hall  not  extend  to  the  eJdeft  fon  or  heir  Eiceptiom. 
apparent  of  a  pcer^  or  of  any  perfon  qualified  to  ferve  as  a 
knight  of  a  fliirc,  or  to  the  members  of  either  of  the  uni* 
verfities*    33  G*  a.  c.  20* 

IF.  ^alificaUons  of  the  eleHarsm 

No  perfon  fhall  be  admitted  to  vote  under  the  age  of  21  a^ 
years,     jis^  6  fF.    r.  25.  /.  8. 

Every  eleAor»  before  he  is  admitted  to  vote,  (hall,  if  re-  Papift. 
quired,  uke  the  oath  of  abjuration.     6  yfn.  r«  23.  /  13. 

By  the  22  G.  3.  ^.41.  No  fkrfon  employed  in  manag-  Perfon  tnpiojrcd 
ing  the  duties  of  cxcife,  oufloms,  ftamp  duties,  fait,  ^n  tiie  refa»c 
houfes  and  windows,  or  revenue  of  the  poft  office,  fhall  be 
capable  of  voting  for  a  member  to  ferve  in  parliament ; 
and  if  he  fhall  prefume  to  vote  during  the  time  that  he 
ihall  hold  fuch  office,  or  within  12  calendar  months  after 
be  (hall  have  ceafed  to  bold  the  fame,  bis  vote  fhall  be  void, 
and  he  (ball  forfeit  icol. 

By  the  8  //•  6.  c*  7.  Every  cledor  of  a  knight  of  the  FrcelioMor40i. 
(hire  ihall  Have  land  or  tenement  to  the  value  of  40  s.  ^y^^ 
by  the  year  at  leaft  above  reprizes.    And  the  (herifF  fliall 
have  power  to  examine  upon  oath  every  fuch  chufer  how 
much  be  mav  expend  by  the  year.     And  by  the  10  //.  6. 
r.  2.  (he  faid  40  s.  a  year  (hall  be  freehold. 

And  by  the  18  G.  2.  c.  i8.  Np  perfon  (hall  vote  for  a 
knight  of  the  fbire,  without  having  a  freehold  eftate  in 
tbe  county,  of  the  clear  yearly  value  of  4O8.  over  and 
above  all  rents  and  charges  payable  out  of  the  fame.  f.  5. 

But  taxes  and  aflefTments  mall  not  be  deemed  a  charge 
payable  out  of  the  lands.    /  6. 

No  perfon  (hall  vote  for  any  eftate  which  was  granted  to  Fraudulent  coo« 
him  fraudulently,  on  purpofe  to  qualify  him  to  give  his  ▼^7*qcc. 
vote.    f.  5. 

But  all  fuch  conveyances  fraudulently  made  to  qualify 
any  per(bn  to  vote,  fubjeft  to  conditions  to  defeat  the 
fame,  Ihall  be  deemed  and  taken  as  abfolute  againft  the 
perfon  executing  the  fame,  and  difcharged  of  all  trufts, 
conditions,  and  other  defeazances;  and  all  bonds,  cove- 
nants, or  other  fecurities  for  the  defeating  or  reconveying 
tbe  fame,  (bail  be  void.     lo.An.  c.  23.  /  x. 

All  conveyances  to  multiply  voices,  or  to  fplit  votes.  Splitting  votes, 
flullbevoidi  and  no  more  than  one  voice  fhall  be  ad- 
mitted 
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micted  for  one  and  the  fame  houfc  or  tcnedient.  j  fftit 
'•■IS-/.  7- 

No  petf-^n  mall  vote  in  any  cicfiion  mofe  than  one 

■:      liO.i.    e.    I8./5. 

The  mortgagor  ot  ifflu!  ^ut  tru.fi  (hall  vr.te ;  and  not  [t 
truflee  (ir  mortgagee,  uiitefs  ihey  be  in  biEIujI  pofleffiot 

Tissir.  •■  is-  /  7- 

PJufbjnJs  of  Women  indtled  to  dower  out  of  the  eftai' 
cf  ihcir  former  tiulbands,  may  vote  in  lefpeS  thereof,  a 
though  ihe  faid  dower  hath  not  been  fet  out  by  metes  ai 
bounds  \  provided  that  the  dower  be  worth  40s.  a  year,  ai 
(he  hufband  be  in  the  a£tual  receipt  of  the  profits  thcrec 
at)G.3.  c.l^./.l^. 

No  perfon  fliall  vote  for  a  knight  of  the  ihire,  witho 
having  been  in  the  a£1ual  pofTeOioo  of  the  eOaie  for  whit 
be  votesjor  in  the  receipt  of  the  rents  or  profiis  thereof  P 
his  own  ufe,  above  12  calendar  months ;  unlets  the  faa 
came  to  him  by  defcent,  marriage,  marriage  fettlement,  d 
vifc,  or  promotion  to  a  benefice  or  ofGce.     iS  G.  z.  c.  il 

No  petfon  fball  vole  for  a  knight  of  the  (hire  in  rcfpe 
of  any  meCiiages,  lands,  or  tenements,  which  bare  not,  f 
flx  calendar  months  next  before  fuch  eledion,  been  afltHi 
lo  the  land  tax,  in  his  own  name,  or  in  the  name  of  h 
tenant  occupying  the  fame.— —Provided  that  this  (hall  n 
extend  to  annuittc)  or  fee  farm  rents  (duly  regiflered)  ifli 
ing  out  of  ihc  premilles,  nor  to  any  perfon  who  became  ii 
tilled  as  aforefaid  to  the  prcmiiTes  by  defcent,  marriig 
marriage  fettlement,  dcvifc,  or  promotion  to  a  benefice ' 
office,  within  twelve  calendar  monthg  next  before  fu( 
clc£tion  i  but  fuch  perfon  (halt  be  intitled  to  vote,  if  il 
prfmiHes  have  been  alleged  within  two  yean  next  befor 
in  the  name  of  the  refpeftive  owjiei  or  occupier,  ao  < 
3.  e.  17.  /  I,  2. 

And  the  commiinoncrs  of  the  land  tax,  at  their  meeiin] 
for  Bppoiniirg  aficlTors,  fliall  caufe  to  be  delivered  to  eai 
alfelTar,  a  printed  form  of  an  aflelTmcnt,  according 
which  they  Qiail  make  their  aflcflinents;  which  (hall  be  . 
this  manner: 

County  of  N.  1  An  aJTeflinent  made  in  purfuance 

to  wit.         I  an  a<5l  <if  parliament  palled  in  the  — 

For  the  pariQi    >  year  of  his  majelly'i  reign,  for  gran 

of in  the   ;  ing  an  aid  to  his  majefty  by  a  land  ta 

faid  county.  lo  be  raifcd  in  Great  Britain,  fot  tl 

J  Icivice  of  the  year 


itotliament. 


25s 


Nhwi  of  praffietMti 


A.  B.  - 
A.  6.  - 
E.  F.- 
C.  D. - 
J.  K. 
and 
L. 
P.Q. 


.  K.7 
and  ( 
..M.3 


Nanei  of  oecDpierf« 


«k 


Signed  this 

o 


Himfeir. 
C.  D. 
C.  D. 
G.  H. 

N.O. 


R.  S. 

and 

T.U. 

day  of 


iumi  ttlclkit 


»7 


By 


US. 


And  by  30  G.  3.  c.  35.  After  reciting  that  doubts  had 
arifen,  whether  if  fuch  form  be  not  (IriiiUy  purfued,  the 
fuSirage  of  the  perfon  claiming  to  vote  would  be  admiifible ; 
Ic  is  therefore  ena£led,  that  nothing  in  the  faid  ad  fliall 
.prevent  any  perfon  from  voting  for  any  mefluages,  lands* 
or  tenements,  on  account  of  the  tenant  adtually  occupying 
the  fame,  not  being  inferted  in  fuch  aflcflment  according 
to  the  fatd  form.  Or  although  the  name  of  the  perfon 
claiming  to  vote,  or  by  or  through  whom  he  derives  his 
title,  or  his  predeccfibr,  .fliall  not  be  inferted  in  the  aiTeflT- 
roent  in  the  form  aforefaid;  provided  fuch  mefTuages,  lands, 
and  tenements  have  been  afleflcd  to  the  land  tax  for  fix 
calendar  months  next  before  fuch  e!c6tion  in  the  name  of 
the  tenant  a£lually  occupying  the  fame  at  the  time  of  the 
afleflment  being  made. 

And  if  any  perfon  ihall  hold  or  occupy  any  mefTuages, 
lands,  or  tenements  belonging  to  different  owners,  the 
fame  01411  be  fcparately  rated,  that  ttie  proportion  of  the 
land  tax  to  be  paid  by  each  feparate  owner  may  be  afcer- 
tained.    /.  3.  20. 

And  they  (hall  make  three  duplicates  of  fuch  afTed^ 
mencs;  and  (hall  (at  lead  14  days  before  delivering  the  af- 
felTnients  tothe  commidioners)  caufe  one  of  the  faid  dupli- 
cates, or  a  fair  copy  thereof,  to  be  fluck  up  upon  the  door  of 
the  church  or  chapel,  or  if  it  be  an  extraparochial  or  other 
piace  where  there  \$  no  church  or  chapel,  then  on  the 
door  of  the  church  or  chapel  next  adijlning.    /,  3. 

And  the  faid  duplicates  (hall  be  delivered  to  the  commiC- 
fioners,  at   their  meeting  for    receiving   the  affclTments, 

And  if  the  name  of  any  owner  intitled  to  vote  fliall  not 
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appear  to  be  inferted  in  the  aflcflmenc,  he  may',  on  givir^ 
notice  in  writing  to  one  of  the  alTclTors,  appeal  to  the  fiid 
comntiflioncrs ;  who  fliall  amend  the  aiTell'mcni  aj  they 
^itl  feccaiire:  And  if  any  perfon  (hall  think  hiififclf  ag- 
grieved  by  the  determiaation  of  the  cumaiilEoners,  he 
may  appea]  to  the  next  felBons,  giving  ten  days  notice 
thereof  to  one  of  the  commifliunets  who  figned  ihe  dupli- 
cate, and  to  o'ne  of  the  aflefibrs  of  the  place  wherd  the 
eltate  lies :  and  the  fellions  may  award  cofls  to  either  of  the 
parties,  and  by  their  order  or  warrant  levy  the  f^me  by 
diftrcfs.  And  if  the  faid  eommiiBoners,  or  the  juflices  in 
fefiioni,  upon  any  app;al  before  them  ref|ieflively,  fliall 
find  it  requifiie  to  infi^rt  the  names  of  any  perfons  who  have 
been  improperly  omitted  ;  fuch  perfons  (ball  be  deemed  to 
be  rated  as  efFcdually  as  if  their  names  had  been  originally 
inferted.    /.  3.  to,  1 1. 

And  the  commlHioners  (hall  caufc  one  of  tbfr  duplicates 
{6  amended  (after  having  been  Hgned  and  fciiled  by  the 
faid  conimiffioners  or  any  three  of  ihem)  to  be  returned  to 
theafleJTors;  who  Qiall  within  ten  days  deliver  the  fame 
to  the  chief  conft^ble,  taking  hii  receipt  for  the  fame; 
and  the  chief  conllable  Ihall  deliver  upon  o>th  fuch  dupli- 
cate, without  alteration,  at  the  next  fellions  in  open  (:aurt, 
the  f.rft  day  of  the  (elTions,  to  the  clerk  of  the  peace,  to  be 
*by  him  hied  and  kept  amongfl  the  records.  And  if  the 
aficlTcir  fliall  not  deliver  fuch  duplicate  fo  amende^  to  the 
chief  conftible;  or  if  the  chief  ccnllable  fhall  neelcd  to 
'deliver  the  fame  to  the  cletk  of  the  peace,  or  wilfully  alter 
the  fame  J  he  fhall  forfeit  5I. And  at  the  Michael- 
mas felTions  yearly,  Ihe  cleik  of  the  peace  Oiall  examine, 
whether  all  the  faid  duplicates  refpeflivcly  have  been 
delivered  for  that  year;  .  and  if  it  (ball  appear  that 
any  fuch  duplicates  have  not  been  received  by  or  delivered 
to  fuch  clerk  of  the  peace  by  the  chief  conftablcs,  he  Ihall 
report  the  fame  to  the  court,  and  the  court  (hall  immedi- 
ately impofe  the  faid  hue  upon  the  chief  conltable,  and 
the  cleik  of  ih:  peace  Oiall  ^ive  him  immediate  notice 
thereof;  and  if  not  immediately  paid,  Ihe  jufiiccs  at  fuch 
fi-ffions  Oiall  by  order  of  court  ilTuc  a  warrant  of  di^refs 
f)T  the  recovery  thereof,  diretttd  to  the  conflablc  of  the 
place  wh'-rc  Tmh  chief  constable  (hall  dwdl.— But  if  the 
thief  ccnlbble  (hall  make  (>»th  at  fuch  felTion^  that  fuel) 
duplicate  was  not  delivered  to  him  by  the  aflelTor,  ihe  faid 
fine  fiiail  hv  iinpo'ed  ui>o(i  fuch  BlTtfliir  or  airclTon ; 
and  the  julliccs  fliall  by  orSer  of  court  ifl'uc  a  wariant  of 
dinrt-fs  fur  the  lecoveiy  ihcicof,  direflco  to  the  condable 
of  the  place  01  other  fuch  petfon  as  they  QiaU  think  proper, 
9  kud 
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and  fhall  require  the  chief  conftable  to  give  notice  to  fuch 
afleflbr  of  the  (aid  fine  being  impofed,  who  (hall  within  14. 
days  give  fuch  notice  accordingly  :  and  if  fuch  aileflbrS)  or 
one  of  them,  (haH  not  deliver  fuch  duplicate  to  the  clerk 
of  the  peace  within  ten  days  after  fuch  notice,  then  the 
warrant  of  diflrefn  (hall  be  put  in  execution  againft  fuch 
afleflbr  accordingly.  But  if  the  afleiFor  (hall,  within  ten 
days  after  fuch  notice,  produce  to  the  clerk  of  the  peace 
ibe  chief  conflable's  receipt  for  fuch  duplicate,  then  the  fine 
fliill  be  levied  on  the  fald  chief  conftable  as  aforefaid. 
■  Which  faid  fines,  when  recovered,  fball  be  paid  to 

the  treafurer,  and  applied  as   part  of  the  county  flock* 

And  when  any  affefTment  (hall  not  have  been  made  by 
the  afleflbrs,  and  returned  to  the  chief  conftable,  and  by 
him  to  the  clerk  of  the  peace ;  the  juftices  in  feflions,  or 
any  two  juftices  out  of  fefBons,  may  order  fuch  aflcfTaicnts 
forthwith  to  be  made  a;id  returned  in  manner  aforefaid.  f,  g. 

And  it  (hill  be  lawful  for  all  perfon,  at  any  feafonable 
times,  to  infpe£l  the  duplicates  in  the  hands  o(  the  clerk  of 
the  peace,  paying  is.  for  each  infpedlion  ;  and  the  clerk  of 
the  peace  fliall  on  demand  deliver  copies  of  the  whole  or 
any  part  thereof  (figned  by  him,  purporting  the  fame  ta 
be  a  true  copy)  being  paid  at  the  rate  of  6d.  for  every  300 
words  :  Which  faid  duplicates  or  copies  thereof  figned  a% 
afortfaid,  and  alfo  the  duplicate  of  any  anVfTmcnt  in  the  . 
pofleffion  of  the  commiffioners,  or  in  the  pofTcfiion  of  the  re* 
ceiver  general,  or  a  copy  of  the  faid  duplicates  figned  by  fuch 
commiflioners  and  purporting  the  fame  to  be  a  true  copy, 
Ihalt  be  admitted  as  legal  evidence.  And  after  ifTuing  the 
writ  for  the  eledion,  the  clerk  of  the  p^ace  or  his  deputy 
(hall  attend  gratis  from  day  to  day,  from  the  hour  of  nine 
in  the  forenoon  to  three  in  the  afternoon,  at  the  place 
where  the  records  are  ufually  kept,  from  the  time  of  deli- 
very of  fuch  notice  to  the  day  immediately  preceding  the 
day  of  ele£lion  ;  for  the  purpofe  of  infpedtion  and  making 
the  copies.  And  if  he  (hall  fail  of  his  duty  in  aiiy  of  the 
faid  particulars,  he  fliall  forfeit  500I.  with  full  cofts,  to 
the  party  grieved,  if  the  adion  be  brought  within  two 
months,  or  otberwife  to  any  perfon  who  ihail  fue  within 
12  calendar  months ;  and  fhail  alfo  forfeit  his  office  and 
be  incapacitated  for  holding  the  like  office  for  the  future. 

Finally^  the  clerk  of  the  peace  (hall,  on  reafonable  no- 
tice, attend  at  the  ele£lion  of  every  knight  of  the  (hire,  with 
the  original  duplicates,  at  the  requeit  of  any  candidate,  pay- 
ing to  him  after  the  rate  of  two  guineas  for  each  day  of  bia 
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attendance,  and  is.  6d.  a  mile  for  the  cofls  ani)  chargft 
in  his  journey  from  the  place  of  his  abode  to  aod  from  tbc 
place  of  election.    /.  14. 

Every  fteehoWer,  before  he  is  admitted  to  poll  for 
Icniiiht  of  the  (hire,  OiaD,  if  requited  by  a  candittaie  or  a  ny 
elfctnr,  take  ihe  fullowing  oath  (to  be  ad  mini  if  red  by  the 
flicrifF,  under  ftieriff,  or  gne  of  the  fworn  clerks):  Tan 
Jhall  fivear,  {or  b?Lii;i  one  of  Ihe  people  called 'Quaker;, 
Yiu  fru'il J'l'-'nniy  offm.!)  ih-nyau  art  a  fi eiholder  in  ibi  cevn' 

,y  nf a-id  h^-'i  a  fuehAd  tf.ati,   cavflfms  of 

(Jpctify'-''-  t'"'C  nature  of  fuch  freehold  ellaie,  whether  mef- 
fiM'^c,  ijrid,  tertt,  tiihe,  or  what  elfe  ;  and  if  fuch  freehold 
ci'lrft'c  onftils  ill  iiiefluageF,  Idodt^,  or  tithes,  then  fpecify- 
in;;  in  whofc  cccjpution  the  fame  are  j  and  if  in  rent,  then 
fpccifiiii^  the  names  of  ihe  owners  or  pofTciTorsof  thelandl 
rtr  iriiements  out  of  which  Tuch  rent  is  JlFuing,  ot  of  fonit 
er  one  of  ihcni)  Ijiig  or   being  at  ■■■■'     ■•  /»  iht  touMye) 

' sf  I'e  clicr  yearly  value  tf  401.  oVir  and  abne  ai 

renli  and  ihorgei  paj.iiile  ant  of  er  in  rrfpeil  e/  the  fame  j  am 
ihitt  jail  hitV!  been  in  ibe  afiusl  pojjepen  »r  rttiiit  »f  tht  renti 
er  prt'j'it-  therc(jf,  far  y'lur  sw  '■/.',  abave  12  calendar  mtn'M 
er  that  the  jmiie  came  te  you  vjithin  the  time  ofirefai/i,  by  de- 
fcenl,  marriage-,  marriage  fett'tmcnt^  dtvije,  tr  prtmelien  te  i 
lenefice  in  the  church,  er  tj  prsmetion  l>  an  offiet ;  and  tha, 
Juth  frethnln  e/la'e  hath  nal  bfen  granted  er  made  ta  yau  frau- 
d'denily,  en  furp-ft  l»  quoUfy  ytit  ie  give  yiur  vate  j    (.ltd  tha 

the  place  ef  yaur  alisde  ii  at  — -  in  -■■-      ■  and  that  yn 

arc  21  years  tfa:!y  at  yaa  believe;  and  that  jiu  bavt  tut  ten 

palled  befare  at  thh  eleSlion. And  if  he  falfifics,   he  fliil 

iuftVr  as  in  cafes  of  perjury.      18  f?.  2.  e.  18.  /  i, 

Art^t  the  fh^iilf  and  clerk;  fhall  enter  not  only  the  phci 
«f  his  freehold,  but  alfo  the  place  of  his  abode,  as  he  Alil 
licclare  the  fame  at  the  time  of  giving  his  vote ;  and  flial 
enter  jurat'  againft  the  name  ol  cvety  fuch  voter  who  bat) 
taken  (he  oath.     10  An.  e.  13.  /.  5. 

And  the  aforefaid  »St  of  the  iS  G.  2.  r.  28.  Ihall  ex- 
tend to  citiei  and  tatoni  that  art  ccnnliet  ef  themfelvet,  wberi 
perfoiis  have  a  right  to  vote  in  refpedt  of  a  freehold  of  40.' 
a  year;  but  not  where  they  have  a  right  to  vcte  in  refpef 
of  bur;:ane  tenure,  or  where  the  right  to  vote  for  a  freeholi 
doih  not  require  the  f^me  to  be  of  405.  a  yeaf.  19G.  2.  c,  28 

No  peifun  fhalt  vote  in  the  election  of  a  knight  of  i 
(hire,  or  member  for  a  city  or  town  being  a  county  o 
itrdf,  in  refpc3  of  any  annuity  or  rent  charge  granted  it 
fare  June  I,  1763 ;  unlefg  a  'certijiiale  Upon  oath"  be  en^ 
trcd  with  the  cleik  of  the  peace  or  town  clerk*  12  monlht 
Vefoie  the  eleiSuui,  aa  ftlllowi :  7  A.  B.  »/"  ■'■■■■'  an 

nail 
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niilly  and  bona  fide  feifed  of  an  annuity  or  rent  char^e^  for 
my  own  ujt  and  benefit^  of  the  clear  yearly  value  of  j^os.  above 
all  rents  and  change*  payable  out  of  the  fait,e^  wholly  ijfuing  out 
of  freehold  lands^  tenements^  or  b^redtam^nts  heUn^mg  to  Cm 

D.  0/  '  fufatfn  lyifig  and  b:tng  in  the  par^Jh^ 
t'jwrJh'P^  or  place ^  or  in  th^  parifos^  townjhips^  or  places  of 

E.  in  the  aunty  of  ■  wtthjut  ^^y  trufl^  agreement^  mat* 
tr,  or  thinly  to  the  contrary  notuifr /landing  \  and  /,  or  the 
ffrfon  or  perfons  under  whom  I  daim^  w'^5  o^  w^re  fe  fed  of  the 
jaid  annuity  or  rent  charge^  before  the  fir Jl  day  of  ]\int  1763.  ^  ' 
Aud  a  like  certificate  (hill  be  entred  (mutatis  mutandis) 
where  fuch  rent  charge  came  by  defcent,  marriage,  devife. 

Of  promotion  to  a  benefice  or  office.  3  G.  3.  c,  24.  /T 
I,  2. 

And  no  perfon  (h^ll  vote  at  fuch  cleftion  in  refpcS  of 
My  annuity  or  rent  charge  granted  after  June  I,  1763  j 
unlefs  a  memorial  of  the  grant  of  riiv:h  atinuity  or  rent 
charge  (hall  have  been  re^/jliered  with  the  cleric  of  the 
pe4ce  or  town  cleric,  12  calendar  months  at  l:^aQ  before  the 
firrt  day  of  fuch  ilcflion  : 

Which  fncmorial  fhdil  he  written  on  parchment,  and  dJ- 
rcflcd  to  the  clerk  of  the  peace  or  town  cltik,  and  (hall 
be  under  the  hand  and  fca)  of  the  grantor,  snd  atielled  by 
two  witnefTes,  one  whcrenf  to  be  one  of  the  ^^'itncfiis  to 
the  execution  of  fuch  grant  ;  which  wiincfs  (hal!  up  >n  o^^th 
before  fuch  clerk  prove  the  fcaling  And  tK-wciy  of  the 
grant,  and  the  fignm^  and  fealing  or  the  memorial: 

And  the  faid  memorial  (hill  contain  the  day  and  year  of 
the  date,  and  the  names,  additions,  and  abodes  of  the  par- 
ties and  witnefles,  and  all  the  lands  and  tenements  out  of 
which  the  rent  charge  ifTucj,  and  the  place  where  they 
lie: 

And  the  grant  fhall,  at  the  time  of  cntring  the  memo- 
rial, be  produced  to  foch  clerk  of  the  peace  or  town  clerk, 
who  (hall  indoffe  thereon  a  certificate  in  which  ftull  be 
mtntiuned  the  day  and  year  on  which  fuch  memorial  (hall 
be  em  red.    /•  3. 

And  no  perfon  fliall  vote  by  reafon  of  an  ajfignment  of 
fuch  anniitty  or  rent  charge,  without  like  certificate,  entry, 
and  memorial  of  fuch  grant  and  alfignment,  as  in  cafe  of  an 
original  grant.    /.  4. 

The  clerk  of  the  peace  or  town  clerk  to  hdve  for  the  en- 
try of  fuch  certificate  is.  and  of  the  memorial  2  s.;  for 
fearcb  thereof  is.  and  for  copies  at  the  rajte  of  6d.  for  every 
200  words.  /.  5. 

No  pertbn,  claiming  as  a  freeman  to  vote  at  an  el^dllon  Occa(iooa1  free^ 
for  any  city,  town,  port,  or  borough,  (hall  be  admitted  to  "?*"  *'*  corpora* 
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poll,  unlcAi  he  hath  been  admiiied  to  his  rreedom  1 2  caTrn^r 
monihi  before  the  firft  day  of  the  election :  and  if  he  iha1i 
prefume  to  vole  contrary  rhereto,  he  fhall  forfe't  loch  and 
hii  vote  iball  be  void.  And  if  any  perfon  fhall  antedate 
fuch  admilBon  he  {hall  forfeit  500I.     3  G.  3.  t.  15. 

Provided  that  nothing  herein  fball  extend  to  (be  cities  of 
Lendan  or  Ntrivicb  ;  nor  to  any  perfon  entitled  to  hi$  free* 
dom  bjr  hirih,  maniage,  01  fervitudc,  according  le  the  cuf- 
(OQi  of  fuch  city,  town,  pofi,  or  borough,     id. 

And  no  perfon  &all  be  admitted  to  vote  at  any  eU£lion 
for  any  city,  or  borough,  as  an  inbabitani  paying  fcot  and 
lot,  or  inhabitant,  houfeholder,  houfekerper,  and  pot 
walkr,  legally  fetcled,  or  refiant,  or  as  an  inhabitant  ihetc 
of,  unlcfs  he  Ihall  have  been  a6tual]y  and  btna  fidi  an  inha- 
bitant wtibin  fuch  city  or  borough  for  fix  calendnr  moniha 
previous  to  ibc  day  vf  cUAion  )  and  fuch  vote  fhall  be  null 
and  void,  and  he  (hall  forfeit  aol.  to  be  recovered  in  the 
courts  at  Wtftmin/iir  within  fix  months :  Provided  that  the 
fame  fliall  not  extend  to  any  perfon,  who  fhall  acquire  the 
polTcffion  of  any  houfe  in  fuch  city  or  horougb,  by  defcent, 
dcvife,  marriage,  or  marriage  fettlcmem,  or  prumotion  to 
any  office  or  benefice.  And  this  fhall  reUte  only  to  per- 
fons  who  claim  to  vote  aa  inhabitants,  in  manner  a>  afore- 
Aid,  snd'IhaM  not  extend  to  any  other  defcrtption  of  per- 
fens  who  may  claim  to  vote  by  iny  other  title,  or  by  any 
other  fuperaddcd  qualification.     a6  G.  3.  £.  loc.  /.  1,2. 

By  (he  7  f^  y  ly.  €.  4.  Nocandidatc,  after  telle  of  the 
writ  of  fumm<ins,  or  after  a  pbce  becomes  vacant  in  par> 
liainent  time,  fhall,  by  himftif,  or  by  any  other  ways  or 
means  on  his  behalf,  or  at  hii  charge,  before  his  eleflion, 
direAly  or  indire£tly,  give  or  promife  to  give  to  any  elect- 
or, any  money,  meat,  drink,  provifton,  prefcnl,  reward, 
or  entritainment,  10  or  for  any  fuch  elc^or  in  particular,  or 
to  any  county,  city,  town,  borough,  port^  or  piKe  in  ge- 
ncfjl,  ill  order  to  his  being  elcAstl;  on  pain  of  being  in- 
capacitated. 

And  by  the  3  G.  2.  t.  24.  (which  ii  required  to  be 
read  by  the  returning  officer  immediately  after  reading  thtf 
writ,  and  alfu  at  Eal^er  fefTioni  yearly  for  any  county  nr 
city,  and  ai  evtry  etedtion  of  the  chief  niagiflrate  in  any 
borough,  town  coiporate,  or  cinque  port)-  ■  — Every 
perfon,  before  he  is  admitted  to  poll,  (hall,  if  required  by 
either  of  the  candidates  or  any  two  ekdlors,  take  the  fof- 
lowing  oath,  to  be  admlnineied  by  the  returning  ofScer 
or  his  deputy  :  /  A.  B.  dajwiar  (or,  being  one  of  the 
pcopfc  c<il!ed  Quakets,  /  A.  B.  do  joUmnlj  affirm)  I  have 
tilt  racivd  tr  had  by  miftlf,  vr  any  t/rjm  wbaijetvir  la  /rijf 
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fir  «tf ,  9r  fir  my  uft  and  benefit^  dinClly  or  tniinSllj^  any 
fum  orjumi  of  money y  officii  flacty  or  employment^  gift^  cr  r^- 
wardy  or  any  pronufe  or  fecurity  for  any  moneyy  office^  employ'^ 
mnt^  cr  gifi^  in  order  to  give  my  vote  at  this  eUciion  '^  and 
that  I  h'ive  noi  before  if  ten  polled  at  this  eleGion*     f.  I* 

And  if  any  perlon  fhall  take  any  money  or  other  reveard, 
or  contradl  or  agree  for  any  money,  gift,  ciEce,  employ- 
oicpt,  or  other  reward,  to  give  or  forbear  to  give  his  vote; 
heihill  forfeit  500).    fj. 

And  in  all  cales  wh^re  no  oath  of  qualification,  other  New  oath, 
than  the  faid  oath  agatnft  bribery,  or  the  oaths  of  allegi* 
ance,  fupremacy,  and  abjuration,  can  now  by  law  be  re- 
quired^'every  perfon  claiming  to  give  his  vote,  ihall  (if  re- 
quired as  afoie'Taid),  before  he  is  admitted  to  poll,  take  the 
uath  following  : 

I  do  J  we  or  [or  affirm]  that  my  name  is  A.  B»  and  th  fit  I 
am  [fpecifying  the  addition,  profeffion,  or  trade  of  fuch 
perfonj,  and  that  the  place  of  my  abode  is  at  ■  ■■  in  the 
county  of  [and  if  it  is  a  town  of  more  ftreeis  than 

one«  fpecifying  what  fireet]  ;  and  that  I  hove  not  befort 
pcllid  at  ibis  eU£iion  \  and  tl)at  I  verily  believe  myjelf  to  be  of 
the  fu  I  age  of  7.1  years.     25  G.  3.  c.  84.  f.  5« 

V.  Polling. 

Before  .the  returning  officer  (hall  proceed  to  the  ele£lioii,  Retorning  aAR. 
he  (hall,  immediately  after  the  reading  of  the  writ,  take  ccr  to  be  ^wvro. 
and  lubfcribe  tbe  following  oaih,  to  be  adminiftred  by  a 
juftice  of  the  peace  or  any  three  eledors :    /  A.  B.  do 
JoUmnly  fwear^  That  I  have  not  dire^ly  nor  indire£ily  r/- 
aived  any  fum  or  fums  of  money y  office^  place ^  or  employment^ 
grevutyy  or  rewa^d^  or  any  bond^  Ull^  or  note,  or  any  promije 
of  gratuity  whatjoevery  either  by  myfelf  or  any  other  perfon 
to  my  ufe  or  benefit  or  adi^antage,  for  making  any  return  at  tbe 
prefent  ele£fion  of  members  to  Jerve  in  parliammt ;  and  that  I 
will  return  fuch  perfon   or  perfons   as  Jhall^  to  tbe  bffi  of 
my  judgment y  appear  to  me  to  have  the  majority  of  legal  votes  : 
Which  oath  ihall  be  entred  amongft  the  records  of  the  fef- 
fions.    2  G.  2.  c.  24.  /.  3. 

And  if  the  election  (hall  not  be  determined  upon  view,  A  poll  being  de- 
but a  poll  fliall  be  demanded,  the  fame  (hail  commence  on  »»"*«<*• 
the  day  on  which  fuch  demand  is  made,  or  upon  the  next 
day  at  fartheft  (unlefs  it  be  Sunday^  and  then  on  the  day 
after) ;  and  (hall  be  duly  and  regularly  proceeded  in  from 
day  to  day  (Sundayt  excepted)  until  the  fame  be  BniAied  \ 
but  h  as  not  to  continue  more  th^n  15  days  at  moft  (S«n- 
doyi  cxcepicd),  and  if  the  fame  (hall  continue  for  15  days, 
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then  to  be  finally  clofed,  befir.re  ihc  hour  of  three  in  the  af- 
lemnpn  I'f  thit  day.     25  O.  3.  ..  84.  /.  1. 
tet-pi  And  e*ery  reluniinj  offico,   uiiiefa   pfeifented   by   fomc 

.<Qh»u..  „„,voiJab'e  accident,  ftiall  c^ufe  (he  faid  poll  m  be  kept 
open  for  ftven  houii  ai  itaft  in  each  day,  between  eight  in 
the  mutnid^  and  eight  at  niK,hr.     ij  f.  ^. 
tiki  IB  be        And  every  perfon  emplii.eJ  a)  a  p'>il  clerk,  (hafl,  befbre 
he  bcj^ins  to  take  fuch  ptd),  be  fwoni  by  fuch  letuming 
oRiicr,  iriily  and  indifTerenily  10  take  the  faid  poll,  and  ts 
fei  down  the  name  of"  each  voter,  and  his  addition,  profef- 
fion,  or  trade,  and  the  p'ai.e  of  his  abode,  and  (ur  whum 
he  fhall  poll.     id.  f  7. 
wttthill       ^n^  luch  voiei  (hall  be  deemed  legal,  which  have  been 
BKdJtgil,    fo  dcclaicd  by  the  lift  determination  in  the  houic  of  com- 
nioni :  VVhicii  Ia(l  determination,  concerning  any  county, 
riiy,  corough,  cinque  poit,  nr  place,  Ihall  be  findl   [o  ill 
intents  and  purpoiea.     7  c^8  //'.  i.  25   /  4, 

VI.  Return. 

After  the  eleftion,  the  names  of  the  perfons  chnfrn  fliaH 
be  written  in  an  indenture  under  the  I'eats  of  the  clcdors, 
and  tatked  to  the  writ.      7  //  4.  ^.15. 
ntobe  A'~d  ihe  letutnin^  c£icer   fhall  immediately  after   the 

final  clofe  of  the  poll,  or  un  the  day  nexr  aiter,  truli',  f^irlv, 
and  ptiblickiy  declare  the  name  of  the  perfon  who  hath  the 
majonty  of  voles,  and   fhall  forthwith  make   a  return  of 
nvlxini      fuch  perfon  ;  unlef*  ibe  returning  officer,  upon  a  fciuiiny 
^'  being  demanded  by  any  candiJaie,  or  any  two  eleflor", 

ih.^ll  deem  it  receffary  10  grant  the  fame  -,  in  which  cafe 
he  IhjII  prccced  thereon,  but  fo,  as  ih;jt  in  all  cafes  ol  a 
general  eleiSl ion,  every  returning  officer  having  the  reiuni 
cf  the  writ,  fliall  caufe  a  return  of  a  member  to  be  filed 
in  ihc  ciown  dfHce,  on  or  belcre  the  day  on  which  fuch 
writ  is  rciuinablc  :  And  every  otherieiutning  officer,  act- 
ing under  a  prtcrp*  or  mandate,  fliall  make  a  rfiurn  yf  a 
inimbef  in  obedience  10  ihe  fante,  lix  d«ys  at  leufl  before 
■  the  day  of  the  return  of  ihe  wrii,  by  virtue  of  wliith  fut  h 
elcdion  ha^  bicii  mndi  ;  and  (o  ihal  in  cafe  cf  any  cledlion 
Upon  a  writ  ifi'ued  during  a  feflion  or  prorogation  of  par- 
JiamerC,  and  a  fcrutiny  being  granted  as  aforefaid,  then 
that  a  reiurn  of  a  member  (hall  be  made  within  30  da)s 
after  the  clofe  of  ihe  poll  (or  fooner  if  the  fame  caa 
convenicnily  be  done).  25  G.  3.  c.  84.  /  I. 
inoitoU  And  if  any  officer  fhall  return  any  member  contrary  to 
ij  to  th«  ,^^  j^f^  deteioiinaiion  in  ihe  boufe  of  commons,  Ihe  fame 
fliall  be  adjudged  a  falfe  return  j  and  tbt  party  duly  clewed 

may 


may  recover  double  damages,  with  full  cofts.     7  £^  8'(^. 
f,  7. 

AnJ  the  like  remedy  (hall  be  againft  an  officer  making  Double  return. 
idiuUe  return,     id. 

And  whenever  a  fcrutiny  (hall  be  g^ranted  as  aforefaid,  Hdw  to  proceed 
and  there  (hall  b^  more  parties  th^n  one;  the  returning  cf-  *"*  *  fciutsuy. 
£ccr  {hall  dec:dc  alterna^ly  on  the  votes  '.-iv^tn  rdr  the  dif- 
ferent candi'iates  who  (hall  be  parties  to  fuLh  fcrutiny,  or 
azainft  whom   the   fame:  fliall  be  canted  on.      25  G.  3* 

r.  84.  /.  2. 

And  fuch  returning  officer  may,  if  he  fee  caufe  during  witnifTis  maj 
fuch  fcrutiny,  admini(^er  an  oath  to  any  perfon  conlcnting  *>«'*°'''* 
to  take  the  fame,  touching  the  right  of  any  perfon  having 
voted,  or  touching  any  other  niatter  or  things  matciial  or 
Dfceflary  towards  carrying  on  fucii  fcrutiny.     id.  f.  6. 

Provided,  that  nothing  herein  (hall  extend  to  alter  or 
afFccl  the  cle^Jion  of  any  member  tor  any  place  where  par- 
ticular regulations  have  brcn  made  by  (latutc.     id,  f.  9. 

And  if  upon  any  Writ  ilfucd  no  return  (hall  be  made,  on  Where  no  mem- 
or  before  the  day  on  which  fuch  writ  is  returnable ;  or  if  a  *>" '» returned, 
vrit  (hall  have  been  iHiied  during  any  ftffi^m  or  proroga- 
tion of  parliament,  and  no  return  (hall  be  made  wiu^.in 
52  days  after  the  day  on  which  fuch  writ  bears  dare,  or  if 
the  return  made  in  either  cafe  (hall  not  be  a  return  of  a 
tnimhtr  according  to  the  requifition  thereof,  but  contain 
fpccial  matter  only  concerning  fuch  ele<5^ion  :  Any  pciion 
having  or  claiming  a  right  to  vote,  or  claiming  a  right  to 
be  returned,  who  (hail  think  hiruftif  aggrieved,  may  peti- 
tion the  houfe  of  commons  concerning  the  fame ;  and  upon 
fuch  petition  bring  prefented,  a  day  and  hour  fha'.l  he  ap- 
pointed for  taking  the  fame  into  cork fi deration,  and  notice 
thereof  in  writing  (hail  be  forthwith  given  by  the  fpe<tker 
to  jhe  petitioners,  and  to  the  otiicer  by  whom  fuch  re'urn 
(hould  have  been  made,  accompanied  withanordrr  to  at- 
tend the  houfe  at  the  time  appointed,  by  themfeives,  or 
their  counfel,  or  agents;  and  a  fele6^  committee  (hail  be 
appointed,  according  as  is  dncdied  hy  10  ^  11  G.  3.  wh^j 
(hail  proceed  therein  as  by  the  faid  2&s  are  diredied  :  and  all 
rules  and  regulations  in  either  of  the  faid  a£ls  contained 
(hall  extend  to  this  a6l.     id,  /.  to,  11. 

And  every  perfon  who  in  taking  any  oath  herein-before  perron^ commit 
appointed,  iall  thereby  commit  wil'^ul  perjury,  or  unlaw-  nog  perjury, 
fully  and  corruptly  procure  or  fuborn  any  other  perfon  to 
take  any  fuch  oath»  whereby  he  (hall  commit  fuch  wilful 
perjury,-  and  (ball  be  thereof  convi£ted,,  he  (hall  incur 
fuch  penalties  as  arc  infilled  by  5  £/.  ^.  9.  (^  26  G.  2. 
c.  25.  /,  8. 
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ifibc  And  erery  Cuch  (heiilF  or  returning  officer  fbaU  deliver 

copin  of  the  poll  to  any  petfon  defiring  the  fame,  pay- 
ing a  reafonable  charge  for  writing  thereof.  7  &  8  ^. 
(.  2S-  /  6- 

Finally,  he  Oiall,  within  20  days  after  the  ele^on,  de- 
liver over  upon  oath  (to  be  adminlftred^y  the  two  next 
juftices,  I  4!;)  'he  poll  books  to  the  clerk  of  the  peace, 
without  alteration  %  to  be  kept  amongd  the  records  of  the 
fefBons.    10  An.  c,  23.  /.  5. 

itntha  And  on  petition  10  the  houfe  of  commons,  complaining 
**""*  of  an  undue  cle^ion,  49  member*  of  the  houfe  of  com- 
mons fball  be  chofen  by  ballot,  out  of  whom  each  party 
fiiall  alternately  llrilce  out  one,  till  they  be  reduced  to  the 
number  of  1 3 ;  who,  together  with  two  more,  of  whnm 
each  patty  Oiali  nominate  one,  fliatl  be  a  felcA  committee 
for  determining  fuch  controvcrcd  eledion.  10  G.  3.  <, 
16.     II  G.  3.  c.  4a. 

Vll.  Privilege  of  parliament. 

It  of  By  the  common  law,  a  member  of  parliament  Oiall  have 

tai  In-  ti,e  privilege  of  parliament,  not  only  for  himfrlf  and  hii 
fervanl),  to  be  freed  from  arrcft,  fubpcena,  citation,  and 
the  lilte  j  but  alfo  for  hif  hoifes  and  goods  to  be  free  from 
diftrelTcs :  but  for  treafon,  felony,  and  breach  of  the  pcacej 
there  can  be  no  privilege.  4  Infi.  24,  25. 
tilrpi  r.  31  G.  i.  Rix  V.  Earl  Ftrrirt:  A  writ  of  haieas  ctr- 
'  '""  put  having  been  granted,  and  ferved  upon  the  faid  carl,  re- 
\a6tt,  lurnablc  iirmcdiait^  to  brin|;  up  the  body  of  his  countefs, 
who  was  fitter  to  Sir  ff^iHiam  AferttSib^  (to  the  end  that 
the  might  have  an  opportunity  to  lay  her  cafe  before  the 
court,  and  fwcar  the  peace  if  fhe  fhould  think  proper^ 
theieby  10  receti'c  the  protection  of  the  court  againft  the 
faid  earl) ;  and  he  the  faid  carl  having  neglected  to  return 
the  faid  writ ;  Mr,  Narln  and  the  other  counfel  for  Sir 
iyUlim  Mirtdilh,  on  behalf  of  his  (ifter,  intended  to  have 
moved  for  an  attachment  againft  the  cart  for  this  his  dtf- 
obedience.  But  fome  doubts  and  difficulties  having  been 
flatted  by  members  of  both  houfes,  concerning  the  privi- 
lege uf  peerage,  and  whether  the  court  of  liing'a  Eiench 
could  illue  an  attachment  againd  a  peer  during  the  fitting 
o(  parliament,  and  execuic  it  upon  him,  only  for  a  coa- 
lempt  to  their  court  i  Sir  If-'illiam  judged  it  prudent  to  pe- 
tiiion  thehoufe  of  lords,  for  their  leave  to  proceed  againfl 
the  earl,  and  accordingly  (by  the  hands  of  the  earl  of 
ff^ejimar/and)  dtlivetcd  a  petition,  tlating  the  fa£li.  Lord 
Dtiewa- e  oppoit'i  itj  and  faid,  it  wai  too  rummarjr  and  hafly 


a  method  of  determining  upon  their  privileges  $  and  pro* 
pofed  referring  the  matter  to  a  committee,  and  fummoning 
Lord  Femrs  to  anfwer  it  in  his  place  :  And  to  obviate  the 
objedlions,  which  might  be  made  to  this  method,  on  ac« 
count  of  the  delay,  he  offered  fome  fchemcs  for  the  im« 
mediate  fafety  of  the  countefs.  fiut  L,  Manifiild  an« 
fwered  him,  and  fpoice  in  fupport  of  the  jurifdidiion  of  hit 
court,  and  the  unreafonablenefs,  injuSice,  and  inconve*  • 
nience  of  allowing  fuch  a  privilege,  in  criminal  cafes  and 
breaches  of  the  peace.  The  duke  of  ArgjfU  fpoke  to  the 
like  eflFe6l,  and  exprefled  a  furpf ize  that  there  (hould  be 
any  doubt  about  it  \  the  reafon  of  the  thing  being  fo  clear 
and  plain.  Laftly,  the  earl  of  HardtuUki  fpoke  firongly 
and  particularly  in  fupport  of  the  fame  dodrine,  and  ad« 
duced  many  inftances  and  precedents  in  proof  of  his  pofi- 
lions ;  and  concluded  with  propofing,  that  to  put  an  end 
to  all  doubt  about  it  for  the  future,  the  lords  (hould  come 
to  a  refolution ;  and  accordingly  they  did  come  to  the  fol* 
lowing  refolution  or  declaration,  and  ordered  it  to  be  en- 
trcd  on  their  journal,  viz.  •*  7  Ftbruary  1757,  ^^  *'  *>''• 
**  dered  and  declared,  that  no  peer  or  lord  of  parliament 
<*  hath  privilege  againft  being  compelled  by  procefs  of  the 
**  courts  oiIf^eJiminJitr''balU  to  pay  obedience  to  a  writ  of 
*•  Habeas  corpus  direflcd  to  him."     Burr.  Mansf.  631, 

By  the  la  «^  x^lV.  c  3.  and  11  G.  a.  c.  24.  Any  per.  ^^,^^ 
fon  may  bring  an  adion  againft  a  peer  or  member  of  par- 
liament, or  any  of  their  menial  or^  other  fervants,  imme- 
diately after  the  difTolution  or  prorogation,  until  a  new 
parliament  meet,  or  the  fame  be'  reaflembled ;  and  from 
any  adjournment  of  both  houfes  for  above  14  days,  until 
both  houfes  fball  meet  or  reafiemble  \  and  the  courts  dur- 
ing fuch  time  may  proceed  to  give  judgment  and  award 
execution.-  But  this  fliall  tv>t  extend  to  fubje^l  the 

perfon  to  be  arrefted  during  the  time  of  privilege  \  but  the 
plaimiff  may  profeeute  at  law  by  fummons  and  diftrefs 
infinite,  or  by  original  bill  and  fummons,  attachment, 
and  diftrefs  infinite,  until  the  defendant  0)all  enter  a  com- 
mon appearance,  or  file  common  bail :  And  in  equity,  the 
plaintiflF  may  proceed  by  letter  or  fubpcena }  and  after  fer- 
vice  thereof,  may,  for  want  of  appearance  or  anfwer,  or 
non- performance  of  an  order  or  decree,  or  for  breach  there* 
of,  tcqucfter  the  real  and  perfonal  eftate  of  the  party,  but 
not  arreft  his  body. 

By  the  4  G,  3.    r.  33.  with  refped  to  taniruptSf  the  Bsn'cmpti. 
peciuoners,  on  affidavit  of  the  debt^  and  that  they  verily 
belirve  that  the  debtor  is  a  trader  within  the  ftatutes  of 
baal^ruptcy,  may  fuc  out  a  fummons,  or  an  original  bill 

and 
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and  Tummoni,  and  fervc  him  with  a  copy  thereof;  and  if 
he  (hall  not,  within  two  months  afier  fervicf,  pay  the  debt, 
or  enter  into  bond  to  pay  fuch  lum  as  (ha)l  be  rccowered, 
with  cods,  he  fh.i)!  be  adjudged  a  bankrupt  from  the  time 
of  feivtce  of  the  fummorts,  and  the  creditors  miy  proceed 
againll  him  as  againfl  other  bankrupts.  Provided,  that 
this  fliall  not  extend  to  fubjedt  any  p^rfon  intitled  to  pri- 
•  vilcgc  lo  be  arreded  during  the  time  of  fuch  privileoc,  ex- 
cept in  cafeii  made  ftluoy  by  any  uf  the  Itatutes  of  bank* 
ruptcy. 

And  by  the  lo  G.  3.  e.  50.  Any  perfon  may  commence 
and  profecute  any  ai^lion  in  any  cuuit  of  record  or  court 
of  equity,,  or  of  admiralty  (or,  in  caufes  rnattimonial  and 
teftamentary,  in  any  court  havir>g  coiinizance  of  caui'eg 
mattirronial  and  teftamentary},  af;3inlt  any  peer  or  mem- 
ber of  the  houfe  of  common*,  or  any  of  thetr  mental  or 
other  fervanti>  or  any  other  perfon  intitled  to  privilege  of 
parliament;  and  no  proceedings  tbereuprn  ibatl  be  de^ 
iayed  under  colour  of  fuch  privilege.  Piovided,  that  this 
fball  not  fubjeft  the  perfon  uf  any  member  of  the  houfe 
of  commons  to  be  anefled  or  imprilimed  on  any  fuch  fuil 
or  proceedings.  And  to  remedy  ihe  Jilatorlnefs  by  proccfs 
of  Di/iringas,  the  court  «ut  of  which  the  writ  proceeds, 
may  order  the  ilTucs  levied  from  time  to  time  to  be  fold, 
and  ttie  money  ariftcig  thereby  to  bir  applied  to  pay  fuch 
Co8b  to  the  plainiitf  a  the  court  fhall  think  juft,  and  tbe 
lurplus  to  bedctairted  till  the  defendant  Oiatl  have  appear- 
tdf  or  other  purpofe  of  the  writ  be  anfwered.  And  obe- 
dience may  be  inforced  to  any  ru)e  of  the  court  of  kind's 
bench,  common  plea;,  or  exchequer,  againft  any  perfon 
intitled  to  privilege,  by  diflicfs  infinite^  if  the  petfon  in- 
titled  to  the  benetit  ot  fuch  rule  fball  chufc  to  proceed  in 
that  way.  ^ 

fill.  How  long  the  parliament  Jbqll  coniinut. 

The  patliament  (hall  have  coniinuapce  for  feven  yearr, 
to  be  accounted  from  the  day  on  which  by  the  writ  ol 
fummons  they  (ball  be  appuinted  to  meeij  unlefi  foonci 
diflblved  by  the  king.  1  G.  Jl.  2.  t.  38. 
y  And  they  (ball  not  be  dilTolved  by  the  king's  death,  bm 
fiiall  continue  and  immediately  meet,  fit,  and  zSt  for  fix 
months,  unlefs  fooner  diflolved  by  the  fucceJTor.  And  il 
there  be  then  no  parliament  in  being,  the  laft  preceding 
parliament  Ihall  meet,  fit,  and  »&.  as  aforefaid.  7  C^  S  //^. 
{.  15.  ft  An,  t.  7. 

14  letttfnfpU. 
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THE   penalty  for  ftealing  parfnip^  i?  the  fame  ;<s  for 
flealing  turnips  :  For  which,  fee  chc  tiiic  '(luUriUpiaf^ 


BY  the  8  £^  9  ^.  i^-  31.  imitled.  An  ad  for  the  eaficr 
obtaining  partitions  of  lands  in  coparcenary,  joint- 
tenancy,  and  tenancy  in  common,  it  is  enacted,  that  if  the 
hiab  iheriffcannot  conveniently  be  prefcnc  at  the  execution 
of  any  judgment  in  partition,  in  fuch  cafe  the  under  iheriff 
in  prefence  of  two  juRices  may  proceed  to  execution  of  the 
writ  of  partition. 

Partridge.     See  ©amc* 

BY  the  25  G.  3.  r.  48.  Every  p?rfon  ^xercifing  the  trade  Llceace. 
of  a  pawnbrokir^  fhall  take  out  a  licence,  for  which 
heihalLpay,  if  within  the  bills  of  mortality,  10 1.;  elfe- 
where  5  1. 9  and  (hall  renew. the  fame  annually,  ten  days 
at  lead  before  the  end  of  the  year,  on  pain  of  forfeiting 
50  i. :  to  be  recovered  in  the  courtb^  z^t' IVe/im'wJitr*    /  i« 

3' 4-  I  a* 

The  fame  to  be  under  the  management  of  the  commif* 
fioners  of  tbe  ftamp^duties.     /i  2. 

And  no  perfon  fhall  keep  more  than  one  houfe  or  {bop 
by  virtue  of  one  licence  ;  but  perfons  in  partner fliip  need 
only  take  out  one  licence  for  one  houfe.    /.  7,  8. 

AH  perfons  who  ihali  receive  by  W9y  of  pawn,  pledge*  WhoAallbe 
or  exchange,  any  goods,  for  tbe  repayment  of  money  lent  Jrolcen.^**"' 
thereon,  (hall  be  deemed  pawnbrokers.    /  5. 

But  the  fame  fiiall  not  extend  to  any  perfcn  who  (hall  Not  to  eitesd  ttt 
lend  money  at  5 1,  per  cent,  intcrcft,  without  taking  any  ?"<"»»  ^««^«n« 
runner  or  greater  profit  for  .the  loan   thereof*    id.  j%  6.  cent. 

29  G.  3.  c.ST'f-n*         ^  ^     .     ^ 

And  every  pawnbroker  (hall  caufe  his  name^  and  the  *-«'*««  ^w<« 
word  fawnbrokir  to  be  put  up  in  large  legible  charaders,  ***  *  ^^^  "^ 
over  tbe  door  of  his  (hop  or  other  place  ufed  by  him  for 
carrying  oa  fucb  bufitiefsi  on  pain  of  forfeiting  10 1.  for 

CTcry 
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every  fliop  or  place  madL-  ut'e  of  (oi  one  week  without  Inv' 
in^;  tlie  Ume  put  up:  To  be  recovered  by^onfclfion,  o 
path  ol  out:  wirnels  by  ditirera,  by  warrant  unJer  ihi 
hand*  and  le.ils  of  iwn  juilicet,  h  Of  <o  the  infurmer,  am 
half  to  [he  poor  ;  and  for  want  of  fufficient  diflrefi,  thi 
offender  tu  be  commiilcd  to  gaol  or  huufe  of  concdiun 
not  rxceeding  ti>rec  moDthi,  ni-r  le<«  than  fourteen  6iy> 
unlefi  fucb  penalty  and  reafonablc  charges  Ihall  be  fooDC 
paid.  39  G.  3.  e.  57.  /.  17. 
'  And  every  pawnbroker  may  demand  and  take  the  fbl 
lowing  tatei  over  and  above  the  principal  Turn  advanced 
before  be  Qiali  be  obliged  to  re-deliver  the  goods  pawned 
(viz.) 

For  every  pledge  upon  which  there  (ball  have  been  Icr 
not  exceeding  3  a>  6d.  one  halfpenny,  for  any  time  d< 
exceeding  one  calendar  month,  and  ihe  fame  for  evet 
month  afterwards,  including  the  current  month  in  whic 
fucb  pledge  fhall  be  redeemed,  although  fucfa  month  flia 
pgt  be  expired : 

If      5  s.  (hall  have  been  lent  ibereon,  I  d. 

—  7  s.  6  d.  —  ditto  —  I  y, 
*—  101.  —  ditto  —  2d. 
•—  laa.  6d.    —      ditto        —        a*J. 

—  J5».  —     ditto        —        3d. 

—  17s.  6d.     —      ditto         — .         3|d. 

—  il.  ot.       —      ditto         —         4d, 

And  fu  on  progrcf&vel]'  and  in  proportion  for  uiy  fu< 
not  exceeding  40  s.  and  if  rxceeding  40s.  and  not  cxccet 
ing  1 0 1,  after  the  rate  of  3  d.  for  every  20  s.  by  the  ci 
Icndar  month  including  the  current  mooih,  and  lb  in  pn 
portion  for  any  fractional  fum ;  which  faid  fcveral  fun 
ihall  be  in  lieu  of,  and  t:iken  as  a  full  faMsfaClion  for  1 
intereft  due,  anJ  charges  for  warehoufe  room.     (V.  /.  1. 

And  where  any  intermediate  fum  lent  upon  pawn  (hi 
exceed  3  9.  6  d.  and  not  amount  to  40  I-  the  perfon  kridir 
the  fame  may  take  a  profit  ai  aforefaid  of  4d.  and  r 
rroie,  for  the  loan  of  aofl-  by  the  calendar  month,  indi 
ding  the  current  month  a>  afurcfaid.     id.  /.  a. 

Provided  always,  that  the  parly  intitlcd  to,  and  applyir 
for  redemption  of  goods  pawned  within  fcvca  daya  after  tl 
end  of  the  fiill  month  after  the  fame  have  been  pledge 
may  redeem  the  fame  without  paying  any  thing  by  way  1 
profit  to  the  broker  for  the  faid  fcven  days,  or  fucb  pa 
thereof  as  (hall  then  have  elapfed;  and  after  the  cxpiratic 
of  the  faid  lirft  fevea  days,  and  before  the  expiration  1 
the  firft  fourteen  days  of  the  fecond  month,  he  may  rcdee 
fuch  gpod*  upon  paying  the  profit  payable  for  one  mom 


tnd  «  half;  but  if  after  the  expiration  of  the  fourteen  diyt 
and  before  the  end  of  the  faid  fecond  month,  the  broker 
may  take  a  profit  of  the  whole  fecond  month  :  and  that  the 
liice  regulation  and  reflri^lion  Oiall  take  place  in  every  fub* 
fequent  month  wherein  application  ihall  be  made  ior  re- 
deeming goods  pawned*     id,f  3. 

And  every  pawnbroker  (hall  caufe  to    be   painted  or  Table  •r  the 
printed  in  large  legible  characters,  the  rate  of  profit  allowed  '*'**  *•  **^ 
by  this  zGl  to  be  taken,  and  a!f<^  the  various  prices  of  the 
notes  or  memorandums  to  be  givc^D  according  to  the  rates 
aforefaid,  and  an  account  of  fuch  as  are  to  be  given  gratify 
and  of  the  expence  of  obtaining  a  fecond  note  or  memo- 
randum, where  the  former  one  has  been  lo(l,  miflaid,  de*    . 
firoyed,  or  fraudulently  obtained  ;  and  place  the  fame  in 
feme  confpicuous  part  of  the  fhop  or  place  where  fuch  bu- 
finefs   is   carried  on,   fo  as  to  be  vifible  to  the  perfons 
pledging  or  redeeming  goods,    under  foiieiture  of  5  !• 
/  16.  10.. 

And  every  perfon  who  (hall  take  any  poods  by  way  of  An  ieeoBiit#r 
pawn,  pledge,  or  exchange,  whereon  (hall  be  lent  above  S^ entreTia « ** 
5  s.  (ball,  before  he  advance  or  lend  any  money  thereon,  book* 
enter  in  a  fi*ir  and  regular  manner,  in  a  book  to  be  kept 
for  that  purpofe,  a  defcription  of  fuch  goods,  and  the  fum 
lent  thereon,  with  the  day  and  year,  and  name  and  place 
of  abode  of  the  perfon  by  whom  they  were  pawned,  and 
alfo  of  the  owner  according  to  the  information  of  the  per- 
fon fo  pawning  the  fame;  and  if  the  fum  lent  (hall  not 
exceed  5  s.  fuch  entry  ihall  be  made  within  four  hours 
after  the  faid  goods  fliall  have  been  pawned  ;  and  at  the 
time  of  taking  everv  pawn,  a  note  or  memorandum  writ- 
ten or  printed  (hall  be  given  to  the  perfon  pa\A'ning  the 
fame,  containing  a  defcription  of  fucfi  goods  received  in 
pwn,  and  alfo  the  money  advanced  thereon,  with  the  day 
and  year,  and  names  of  the  parties  as  aforefiid  :  and  upon 
which  faid  note  or  memorandum,  or  on  the  back  thereof, 
(ha!l  be  written  or  printed,  the  name  and  place  of  abode 
of  fuch  broker,  which  note  or  memorandum  the  party 
pawning  fuch  goods  is  required  to  take,  and  unlefs  he  (hall  ' 

t»ke  the  fame,  fuch  broker  (hall  not  receive  and  retain  fudi 
pledge  :^  And  fuch  note  where  the  fum  lent  is  under  5  s« 
Iball  be  given  gratis. 

If  the  fum  lent  is  5  s.  and  under  1 0  s.  fuch  broker  may  take  j  d« 
Ditto      10  s.     ditto     20  s.  ditto  1    id. 

Ditto      20  s.     ditto       5!.  ditto  2d* 

Ditto        5 1,  and  upwards  ditto  4d. 

Which  note  (hall  be  produced  to  the  broker  before  he 
(hall  be  obliged  to  ie*deliver  fuch  goods,  except  as  here- 
after 
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after  is  excepteJ.    30  G.  2,  c.  34.  /  4.    39  G.  3.  t.  ^ 
/.  4. 

If  any  perfon  flial!  knowingly  and  defignedly  pawn,  < 
exchange,  or  unlawfully  difpofe  of  the  goods  of  any  oth 
perfon,  not  being  employed  or  auihoiifed  by  the  owner 
to  fio,  and  fliali  be  theteof  convi^lcd  by  the  oath  of  ui 
witncfs,  or  confeflian,  before  one  juftice,  he  (ball  foifi 
20  s.  and"  alfo  ihe  full  value  of  (he  goods  ;  and  if  not  fort 
with  paid,  the  did  juRice  Ihall  commit  him  to  the  hou 
of  coriciftion  or  fome  other  publicic  prifon  of  the  pli 
where  he  (ball  refide  or  be  convidcd,  there  to  remain  11 
be  kept  to  hard  labour  for  not  tnoie  than  three  nor  li 
than  one  cilendar  month,  unlefs  the  foifeiltire  fhall 
fooner  paid  :  And  if  within  three  days  before  theexpii 
tion  of  the  faid  term  of  commitment,  the  faid  forfeiit 
(hal)  not  be  pid  ;  the  faid  juftice,  upon  application  of  t 
pfofacutor,  (hall  ordtr  him  to  he  publickly  whipped 
fuch  houfe  of  corre£)ion  or  prifon,  or  in  fome  open  publi 
plage  of  the  county,  city,  divifion,  town,  or  place  whei 
in  the  offence  Ih'tl  have  been  committed,  as  to  fuchji 
tice  Ihall  feem  proper.  The  faid  forfeitures,  when  i 
covered,  to  be  applied  towards  making  faiisfadtion  therec 
to  the  party  injured,  and  defraying;  the  cofls  of  rhe  prol 
cution,  as  fiiall  be  adjuilg'^d  reafonable  by  fuchjudic 
but  if  the  party  injured  (bill  decline  to  accept  of  fuch  { 
tisfa3ion  and  cofls,  01  it  there  be  any  overplus'  of  the  fan 
then  fuch'forfeiiuies  or  overplus  fhall  be  paid  to  the  ovi 
feers  for  the  ufe  of  the  poor  of  fuch  paiifli  or  place.  30  ' 
1.  f.  24. /3.  39  G.  3.  c.  57- /  5- 
''  And  if  any  petlon  fliall  counterfeit,  forge,  or  alter,  a 
{'uch  note  or  mcmorandjof,  or  procure  the  fame  to 
done  ;  or  fliil!  utter,  vend,  or  fell  fuch  note  knowing  t 
.lame  to  have  been  counterfeited,  forged,  or  altered,  w 
intent  to  defrand'any  perfon-,  fuch  offender  (ball  be  p 
niQied  as  hereafter  mentioned :  and  any  perfon,  or 
fervani  or  agent,  to  whom  fuch  note  (hal)  be  uttered 
olFered,  which  he  (hall  have  reafon  to  fufpeA  has  ht 
counterfeited,  forged,  or  altered,  may  feize  the  perfon  1 
fering  the  fame,  and  deliver  him  to  a  conftable,  who  fh 
convey  hitn  before  fome  julhce  of  the  place  where  fit 
offence  !s  fuppofed  to  have  been  cr^mmiiied ;  and  if  up 
examination  it  (hall  appear  to  the  fatisfaiflion  of  fuch  ji 
lice,  that  fuch  perfon  is  guilty,  he  (bail  commit  him  to  1 
jraol  or  houfc  of  correi£lion  of  the  county  or  place  wh 
fuch  offence  was  t;ommii(ed,  for  any  time  not  exceedi 
three  months,  nor  Icb  than  one  calendar  month.  296' 
..57./.  6. 
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And  if  any  pcrfon  who  (hall  offer  by  way  of  pawn,  P^footofffrinf 
pledge,  exchange,  or  fale,  any  gooJs,  (hall  not  be  able,  notgii?ngT" 
orfliail  refufe  to  give  a  faiisfa^ory  account  of  bimfeif,  or  g'>od  accrunt  tf 
of  the  means  by  which  he  became  poflcfl'ed  thejcof,  or  thcmfeUe., 
(ball  give  any  falfe  information  as  to  whether  fuih  goods 
are  his  own  property  or  not ;  or  if  there  (hail  be  any  other 
rfafon  to  fufpcd  that  fuch  goods  are  (lolen,  or  otherwife 
illegally  or  ciandeftinely  obtained  :  or  if  any  perfoti  not 
ituitJed,  nor  hiving  any  colour  of  title,  by  law  to  redeem 
furh  gor da,  (hill  at te.jipt  to  redeem  the  fame;  it  (hall  be 
lawful  fcjr  any  perfon^  his  fervant,  or  agent,  to  whom  the 
fame  (ball  be  offered,  to  feize  and  detain  fuch  perfon,  and 
the  faid  goods,  and  to  deliver  him  immediately  into  the 
cuftod^  of  a  conftable,  who  (hall,  as  foon  as  may  be,  con- 
vcy  fuch  perfon  and  the  faid  goods  before  a  juftice ;  and 
it  fuch  juftice  fhall  upon  examination  and  enquiry  have 
caufe  to  fufpeft  that  the  faid^oods  were  flolen,  or  illegally 
or  clandeftinely  obtained,  or  that  the  perfon  offering  to  re- 
deem the  fame  hath  not  any  pretence  or  colour  of  right  fo 
to  do,  he  (ha)t  commit  fuch  perfon  into  fafe  cuftody  for 
fuch  reafonable  time  as  (hill  be  neccd'ary  for  obtaining 
proper  information,  in  order  to  be  further  examined  ;  and 
if  upon  either  examination  it  (IijII  appear  to  the  fdtisfac« 
tioo  of  fuch  juflice,  that  the  (aid  gooJs  were  nden,  or 
iiiog^lly  or  ciandeiiinely  obtained,  or  that  the  perfon  of« 
ferjog  to  redeem  the  fame,  hath  not  any  pretence  or  right 
foto  do;  he  (ball  commit  fuch  offender  to  the  gaol  or 
houfe  of  corrediofi  of  the  county  or  place  where  the  of- 
fence was  committed,  to  be  dealt  with  according  to  law, 
where  the  naiurc  of  the  offence  (hall  authorize  fuch  com- 
mitment  by  any  other  law ;  and  where  the  nature  of  the 
offence  (ball  not  authoriCe  fuch  commitment  by  any  other 
law,  then  fuch  commitment  (hall  be  for  any  time  not  ex« 
cecding  three  months,  nor  Icfs  than  one  month,  at  thedif- 
cretion  of  fuch  juflice.  30  6r.  2.  c.  24.  /.  7,  8*  29  G. 
3.  c.  57.  /.  7. 

And  if  any  perfon  (hall  knowingly  buy,  or  take  in  as  a  Lme«,  ft^  put 
pledge^  any  Imcn  or  apparel  entrufted  to  any  other  perfon  ^'g^^  &c. 
to  wa(h,  fcour,  iron,  mend,  or  make  up ;  and  (hfli  be 
convidied  thereof,  on  the  oath  of  one  witnefs,  or  confef- 
fwn,  before  one  juftice ;  he  (hall  forfeit  double  the  fum 
given  or  lent  on  the  fame,  to  the  poor,  to  be  recovered  aa 
other  forfeitures  by  this  a£t :  and  ihall  be  obliged  to  rei^ore 
the  faid  goods  to  the  owner  in  prefence  of  the  juftice. 
30  G.  1.  c.  24.  /  6. 

And  if  ih^  owner  of  any  goods  unlawfully  pawned,  f„7"^^[l^***^ 
pledged,  or  exchanged)  (ball  mako  out  either  on  bis  oath,  prJi^d  Ja^ 
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-  or  by  the  oiih  of  one  witnefi  before  one  jufiice,  thatfac 
owner  bath  had  his  goods  unlawfully  obtained  or  take 
from  him,  and  that  there  is  juft  caufe  to  furpeS  that  ar 
petfon  within  the  jurifdi£tion  of  fucbjudice  hath  knowingl 
and  unlawfully  taken  to  pawn,  or  by  way  of  pledge,  < 
in  exchange}  any  goods  of  fuch  owner,  and  without  h 
privity  or  authority;  and  make  appear  to  the  fatiifaSio 
of  fucb  juflice,  probable  grounds  for  fucb  the  owner's  fui 
picion :  fuch  julticc  may  ifliic  his  warrant  for  fearching  i 
the  day  time  the  houfe,  warehoufc,  or  other  place  of  an 
luch  pcifoD  fo  charged  as  aforcfaid  ;  and  if  the  occupier  < 
fuch  faoufe,  wanhoufe,  or  other  place  flial),  oo  rcqucft  I 
htm  made  to  open  the  fame  by  any  peace  officer  authorize 
to  fcarch  there  by  warrant  of  fuch  juftice,  rcfufe  to  opt 
and  permit  the  fame  to  be  fcatchcd,  it  Qiall  be  lawful  fi 
fuch  peace  officer  to  break  open  any  fuch  houfe,  wan 
houfe,  or  other  place  in  tbe  day  time,  and  to  fcarch  as  i 
fhall  think  St  therein  for  the  goods  fufpeded  to  be  thcr 
doing  no  wilful  damage  }  and  ir  any  pcrfon  Iball  oppofe  ( 
liiodcr  any  fuch  fcarch,  and  fhall  be  thereof  convified  bi 
fore  tine  juflice  by  the  oath  of  one  witnefs,  he  fliall  foifc 
5 1,  and  if  the  fpme  fhall  not  be  immediately  paid  dowi 
or  within  the  fpace  of  34  hours,  the  jufiice  fhall  coinm 
him  to  the  houfe  of  correflion  or  foote  other  publick  pr 
loo,  there  to  be  kept  to  hard  labour  for  any  time  not  « 
ceeding  one  month,  nor  lefs  than  five  days,  unlefa  in  it 
mean  time  the  forfeiture  ihall  be  paid,  and  fuch  farfeitur 
when  recovered,  fhall  go  10  the  poor;  and  if  upon  fuc 
iearch  any  of  the  goods  fhall  be  found,  and  the  proper) 
of  the  owner  fhall  be  made  out  to  the  fatisfa^ion  of  fuc 
jullice  by  tbeoath  of  onewilncfs,  01  confeffion,  fuchju 
lice  fhall  thereupon  caufc  the  fame  to  be  forthwith  reflorc 
to  the  owner.  30  G.  2.  c.  34.  f.  9.  29  G.  3.  c.  ^\ 
f.S. 
ro1tnii«-  And  if  any  goods  Qiall  be  pawned  or  pledged  for  fecu 
o  dtiim  r'ing  any  money  lent  thereon,  not  exceeding  in  the  who) 
itptwa-  the  principal  fum  of  10  I.  and  the  profit  thereof;  and 
within  one  year  after  the  pawning  thereof,  (proof  havin 
bceiPmade  on  oath  by  nne  witiiefs,  or  by  prnduc'tng  ih 
note  or  memofjnduni  dircfled  to  he  given  by  (his  »£t  s 
aforefaid,  before  any  fuch  juHice,  of  ttie  pawning  of  fuc 
goods  within  the  faid  fpace  of  one  year,)  any  fuch  pawn< 
who  was  the  real  owner  of  fuch  goods  at  the  time  of  th 
pawning  thereof,  fhall  tender  to  the  peifon  who  lent  on  fc 
curiiy  of  the  faid  goods  the  principal  money  borrowc 
thereon,  and  profit  according  to  the  rates  by  this  aft  eHs 
blifbed  i  and  if  the  pcrfon  who  look  the  goods  in  paw 
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^all  thereupon  negleA  or  refufe  to  deliver  back  the  goods  fo 
pawoed  for  any  fum  not  exceeding  the  faid  principal  fuin 
of  10 1,  to  the  perfon  who  borrowed  the  money  thereofi  3 
then,  and  in  fuch  cafe,  on  oath  thereof  made  by  the  pawn*^ 
er,  or  fome  other  credible  perfon*  any  juftice  of  the  place 
where  the  perfon  who  toolc  fuch  pawn  (hill  dwell,  on  the 
application  of  the  borrower,  (hall  caufe  fuch  perfon  to 
come  before  him,  and  fhall  examine  on  oath  the  parties 
themfelves,  and  fuch  other  credible  perfons  as  (ball  appear 
before  him,  touching  the  premifles  :  and  if  tender  of  the 
principal  money  due  and  all  profit  thereof  as  aforefaid,  fhall 
be  proved  by  oath  10  have  been  made  as  aforefaid,  within 
the  fpace  of  one  year ;  then  on  payment  by  the  borrower 
uf  fuch  principal  money  and'  the  profit  due  thereon  as 
afofefaid*  to  the  lender,  and  in  cafe  the  lender  (hall  refufe 
toaccept  thereof  on  tender  before  fuch  juftice,  the  faid  juftice 
(hall  thereupon,  by  order  under  his  band,  dired  the  goods 
fo  pawned  forthwith  to  be  delivered  to  the  pawner  :  and  if 
tne  lender  (hall  negle£l  or  refufe  to  deliver  up,  or  make 
fatisfa£tion  for  fuch  goods  as  aforefaid,  as  fuch  juftice  (hall 
order ;  then  he  (hall  commit  the  party  refufing  to  the  houfe 
of  corredion,  or  fonie  other  publick  prifon,  until  he  (hall 
deliver  up  the  faid  goods  according  to  the  order  of  fuch 
juftice,  or  make  fatisfa<£lion  for  the  value  thereof  to  the 
party  intitled  to  the  redemption,     30  G.  2.  c.  24./  1O4 
29  G.  3.  e.  57.  /  9. 

And  whereas  inconveniences  have  arifen  to  pawnbro-  Perfeotpro^ 
kers  from  fcveral  different  perfons  claiming  a  property  in  ^•ango««»<J 
the  fame  goods ;  for  remedy  whereof,  it  is  enaded  that  3eeoie"iht" 
the  perfon  who  (hall  produce  fuch  note  or  memoranduifi  •wnefu 
as  aforefaid,  and  require  a  delivery  of  the  goods  mentioned 
therein,  fhall  be  deemed  the  owner ;    and  fuch  pawn- 
broker, after  receiving  fatisfadion  refpeding  principal  and 
profit  as  aforefaid,  (hall  deliver  fuch  goods  to  the  perfon 
producing  fuch  note  or  memorandum,  and  he  (hall  be  in« 
demnified;  unlefs  he  fliall  have  had  previous  notice  from 
the  real  owner  not  to  deliver  fuch  goods;  or  notice  that 
the  fame  are  fufpe^led  to  have  been  fraudulently  or  feloni* 
oufly  taken  or  obtained  ;  and  unlefs  the  real  owner  pro- 
ceed in  manner  hereafter  mentioned,  for  rcdeeminry  of  goods 
pledged,  where  fuch  note  or  memorandum  hath  been  loft, 
miflaid,  deftroycd,  or  fraudulently  obtiained  from  the  owner 
thereof.    29  G.  3.  tf#  57.  /.  lO. 

And  in  cafe  fuch  pawnbroker  (hall  have  had  fuch  notice  Where  notH^ 
as  aTorcfaid,  or  if  any  fuch  note  or  memorandum  (hall  **•  "•Jf^'i^ 
be  loft,  miflaid,  deftroycd,  or  fraudulently  obtained  from  JJSi, 
the  owner,  »nd  the  goods  mentioned  therein  (hall  remain 
VojL.  Ill,  S  unredeemcdy 
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the  broker  with  whom  fuch  goods  were 
pledged,  at  the  tequcll  of  an?  perfon  who  fliaU  rcprefent 
bimteir  as  the  owner  thereoF,  (hill  deliver  (o  fuch  perfon 
a  copy  of  fuch  note  or  memorandum,  with  the  form  of  an 
affidavit  of  the  particular  circumilances  attending  the  cafe 
written  thereon,  as  the  fame  fhall  be  flated  to  him  by  the 
party  applying ;  for  which  copy  and  affidavit  in  cafe  the 
money  lent  fluil  not  exceed  los.  the  broker  (hall  receive 
I  d.  and  if  above  lO  s,  he  Oialt  recsive  the  like  fum  as  he 
ii  intithd  to  take  on  giving  the  original  note  or  memo- 
randum, to  be  paid  by  the  perfon  applying :  and  the  perfor 
'  having  obtained  fuch  copy  and  form  of  an  affidavit,  (hal 
thereupon  prove  his  property  in  fuch  goods  to  the  (atisfac- 
lion  of  fome  juflice,  and  alfo  verify  on  oath  the  truth  o: 
the  particular  circumRances  attending  the  cafe  mentionec 
in  fuch  aOidavit ;  the  capi'ron  of  fuch  oath  to  be  authen 
ticated  by  the  hand-writing  of  fuch  juOice;  whereupor 
ihc  broker  (hall  fuffcr  the  perfon  proving  fuch  properly  t( 
redeem  fuch  goods,  on  leaving  fuch  note  or  memotandun 
and  affidavit  with  fuch  broker,  id,  f.  ii, 
Pimnti  I'odi  y^^d  all  pawned  goods  (hall  be  deemed  forfeited,  anc 

^ttaiofoM     may  be  fold  at  the  expiration  of  one  year  [by  iheafVof  ^i 
jcu  f  G.  a.  c.  24./  II.  at  (be  expiration  of  two  years]  fron 

the  time  of  pawning  the  fame,  and  where  the  fum  len 
thereon  (hatl  be  above  10  s.  and  not  exceeding  10 1-  Oial 
be  fold  by  publick  audian,  but  not  otherwife,  by  the  bro 
ker  {  and  the  fame  (hall  be  expofcd  to  publick  view,  and  ; 
catalogue  thereof  publifhed,  and  an  advertifement  givinj 
notice  of  fuch  file,  and  containing  the  name  of  fucb  broker 
(hall  be  inferted  in  fome  publick  newfpapcr,  two  days  be 
fore  the  firft  day  of  fate,  on  pain  of  forfeiting  to  the  owne: 
5I.      iJ./.l2. 
IJnUft  nnitce  be       Provided  neverihelefs,  that  if  any  perfon  intltled  to  re 
(l"rfibe'i««/  deem'fuch  goods,  (hall,  before  the  end  of  the  year,  givi 
notice  in  writing  to  the  perfon  who  has  the  fame  in  pawn 
orleave  fuch  notice  at  his  ufual  place  of  abode,  not  to  fel 
fuch  goods  at  the  end  of  the  faid  year,  the  fame  (hatl  nu 
be  fold  until  3  months  from  the  end  of  the  faid  year,  du 
ring  which  3  months  the  owner  (hall  have  liberty  to  redeca 
Ifae  faid  goods  on  the  terms  aforcfaid.     id,  /•  ij' 
An  account  of         And  every  pawnbroker  (hall  enter  in  a  book  to  bekep 
toodi  roU  t»^   fof  that  purpofe,  a  juft  account  of  the  falc  of  fuch  goods 
"'     "*       *  expreflingtlie  day  when,  and  the  money  for  which  the  fami 
•  were  fold,  together  with  the  name  and  place  of  abode  o 

the  aufiioneer  and  purchafer ;  and  if  fuch  goods  are  foli 
*  for  more  than  is  duethereon,  the  overplus  (hall  be  paid  01 

demuid  to  the  petfon  by  who(D|  or  on  whofe  account  fuel 
good 
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goods  were  pawned,  if  fuch  demand  be  made  within  thre0> 
years  after  fuch  fale,  the  neceflary  cofts  and  charges  of  fuch 
iale  being  iirft  dedudted ;  and  the  perfon  who  pawned  fuch 
goods,  fliall  for  bi^  fatisfa6lion,  be  permitted  to  infpe£l  the 
entry  made  of  fuch  fale,  paying  for  fuch  inCpeftion  I  d«  and 
00  more.    And  if  any  perfon  (hall  refufe  the  perfun  who 
pawned  fuch  goods  to  inrped  fuch  entry,  or  if  he  be  an  ex- 
ecutor, admin ifirator,  or  aflignee,  at  fuch  time  producing 
his  letters  teftamentary,  letters  of  adminidration  or  nflign* 
ment;  or  if  the  goods  were  fold  for  more  than  the  fum 
entred  in  fuch  book ;  or  if  fuch  perfon  (hall  not  have  made 
fucb  entry ;  or  (hall  not  have  bona  fide  fold  the  goods  for 
tbebeft  price^  and  according  to  the  direAions  of  this  atSI ; 
or  (hall  refufe  to  pay  fuch  overplus  on  demand  as  aforcfaid  ; 
belhall  forfeit  treble  the  fum  fuch  goods  were  originally 
pawned  for,  to  the  perfon  by  whom,  or  on  whofe  account 
the)'  were  pawned  ;  to  be  levied  by  didrels  by  two  juftices 
where  the  offence  ihatl  be  committed.     30  G.  2.  c.  24.  /• 
u%  r2.    29  G.  3.  €.  57.  /  14. 

And  no  perfon  having  goo<is  in  pawn,  (hall,  either  by  fj**J*,^hlfc"  ""** 
himfelf  or  other  perfon,  purchafe  any  fuch  goods  during  goo3swhim 
the  time  they  (hall  remain  in  his  cuflody  upon  fuch  pawn  t^ey  "e  unaci 
(except  at  fuch  publick  auQion)  ;  nor  (hall  fuffcr  the  fame  P**""* 
to  be  redeemed  with  a  view  or  intention  of  purchaflng 
thereof;  nor  make  any  contra£t  with  any  perfon  offering 
to  pawn  the  fame,  or  with  the  owner  of  the  pawn,  for  the 
purchafe,  file,   or  difpofition  of  the  faid  goods,  before  the 
end  of  one  year  from  the  time  of  pawning  the  lame ;  nor 
ball  purchafe,  receive,  or  take  any  goods  in  pawn  from 
any  perfon  who  (hall  appear  to  be  under  the  age  of  12 
years;  or  to  be  intoxicated  with  liquor:  Or  purchafe  or 
ukc  in  pawn  or  exchange  the  note  or  memorandum  afore- 
faid  of  any  oth^r  broker  j  nor  buy  any  goods  in  the  courfe  J'^^^  ^or  tikinj 
of  his  trade  before  8  o'clock  in  the  morning,  nor  after  7  J^j^g'/"*  ^** 
in  the  evening;  nor  receive  any  goods  by  way  of  pawn  or 
exchange  before  8  in  the  morning,  nor  after  9  in  the  even* 
ing  between  MichaelmaS'day  znd  Lady^day  ^  nor  before  7 
in  the  morning  and  after  10  in  the  evening  the  remainder  , 
of  ihe  year,   except  only  on  the  evenings  of  Saturday 
throughout  the  year,  and  the  evenings  preceding  Good" 
friday  and  Chriflmas-dayy  on  which  days,  and  on  Sundays^ 
no  perfon  (ball  carry  on  the  trade  of  a  pawnbroker.    29  G. 

3   c.  37;/^  IS-'    . 

And  if  it  (hall  appear^  or  be  proved  upon  oath  before  a  SeUing  goo<{s  u- 

juftice,  that  the  goods  pawned  as  aforcfaid  have  been  fold  '«>re  the  nti  e  h- 

before  the  time  limited,  or  embezzled,  or  become  of  lefs  ?i[*A!l''*^a 

.  ^  '  tr*  •!/••   wnic  being  4d» 

value  than  when  pawned,  through  the  neglect  or  wilful  maged. 

S  2  miibe- 


l^atontns. 


mifbehjviour  of  the  perfon  to  whom  they  were  pawned 
fuch  judicc  fhall  award  a  tearondble  Tatisliidion  to  it 
owner  in  refpe^  of  fuch  damige  ;  and  the  fum  fo  awards 
in  cafe  the  dme  (hall  not  amount  to  the  principal  ar 
profit  due  to  fuch  broker,  Qiall  be  deduded  thereout,  ir 
it  (hall  be  Tufficient  for  the  pawner  to  paf  or  lender  tl 
balance,  and  upon  (o  doing  fuch  juftice  Oiall  proceed  as 
the  pawner  had  paid  or  tendered  the  whole  money  due  f 
principal  and  profit  as  aforcfaid  :  And  if  fuch  ratisiadi< 
to  be  allowed,  fhall  be  equal  to,  or  exceed  the  princi)) 
and  profit  as  aforcfaid,  then  fuch  broker  fhall  deliver  tl 
goodi  fo  pledged  to  the  owner,  without  being  paid  ai 
thing  for  principal  or  profit ;  and  (hall  atfo  pay  fuch  e: 
cefs  (if  any),  on  penalty  of  lO  I.  to  be  recovered  in  mann 
hereafter  mentioned.  30  G,  2.  c,  24.  /  J.  29  G. 
e.  57.  f.  18. 

And  on  every  occafit^n  where  fuch  juOice  (hall  think  t 
produ£lion  of  any  book,  note,  voucher,  or  other  paper  n 
cefTary  which  {ball  or  ought  to  be  tn  the  hands  or  pow 
of  any  broker,  he  fliall  fummon  him  to  attend  with  t 
fame,  which  he  is  required  to  produce  in  the  (late  the  fat 
was  made  at  the  time  (he  pawn  wai  received,  without  ai 
alteration,  erafement,  or  obJiteratioii  whatfnever  ;  and 
cafe  he  (hall  ncgle£t  to  attend,  or  10  produce  the  fame 
its  true  and  perfect  (tate,  be  fhall,  unlefs  he  fbew  go 
caufe  to  the  fatisfa£lion  of  fuch  juAice,  forfeit  lo  I.  for  t 
ufe,  and  to  be  levied  as  hereafter  mentioned.  39  G. 
'■  57.  f-  19'  ■ 
■  All  pawnbrokers  ofiending  againfl  this  t,&,  in  negledi 
'  to  make  in  a  fair  and  regular  manner  in  fuch  book  at  afoi 
faid,  fuch  entry  as  is  required  to  be  made*  fhall  ibrfeit  ic 
And  for  every  other  offence  where  no  forfeiture  or  penal 
is  impofed,  he  &all  forfeit  j  I.  And  all  penaltica  and  fc 
leitures  may  be  levied  by  diflrefs  by  one  juflire  where  t 
offence  Qiall  be  conmitted,  who  may  award  out  of  fu 
penalty  to  the  pany  complaining  2 1.  10  ■.  and  the  1 
mainder  (not  otherwifc  difpofed  of, and  applied  bf  thia  ai 
(ball  go  to  the  poor.     id.  f.  ao. 

Provided,  that  no  perfon  fhall  be  liable  to  any  prolec 
tion  before  any  juftice,  unlcfa  information  be  given  with 
1 2  calendar  mouths  next  after  the  ofience  was  committt 
id.  /.  21. 

And  the  churchwarden!  and  ovetfeen  of  the  parith 
place  where  any  ofFencc  (ball  be  fuppofed  to  have  be 
committed,  or  fome  one  of  them,  at  thfe  difcretioa  of  fu 
juftice,  on  having  notice  from  him  for  that  purpofe,  (b 
pr'fecute  fuch  offender  at  ibc  ocpcnccof  fuch  pui(h 
place,     id,  /.  22. 
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And  any  juftice,  unto  whom  complaint  upon  oath  (hall  Power  of  the 
be  made  of  any  offence  committed  againft  this  ad,  (hall  i"^*c«*» 
iflue  his  warrant  for  bringing  before  him,  or  fome  other 
juftice  of  fuch  place>  theperfon  charged  with  fuch  ofFence; 
and  the  juftice  before  whom  he  is  brought  (Iiall  hear  and 
determine  the  matter,  and  proceed  to  judgntent  and  con- 
vidion  ;  and  if  it  (hall  appear  upon  oath,  to  the  fatisfac* 
tion  of  fuch  juftice,  that  any  perfon  within  his  jurifdiAton 
can  give  material  evidence  on  behalf  of  the  profecutor,  or 
of  the  perfon  accufed,  and  who  will  not  voluntarily  ap- 
pear; he  (hall  iOue  his  fummons  to  convene  him  to  give 
his  evidence ;  and  if  be  (hall  negtefl  or  refufe  to  appear  on 
fuch  fummons,  and  no  juft  excufe  (hall  be  offered,  then 
(on  proof  upon  oath  of  the  fummons  having  been  duly 
ferved  upon  him)  he  (ball  liTue  his  warrant  to  bring  fuch 
witnrfs  before  him ;  and  on  bis  appearance,  if  he  (hall  re* 
fufe  to  be  examined  on  oath,  ivithout  offering  juft  cau(e 
for  fuch  refufal,  the  juftice  (hall  commit  him  to  thepublicic 
prifon  for  any  time  not  exceeding  three  months :  and  if  on 
fuch  examination  the  juftice  (hall  deem  the  evidence  of  any 
fuch  witnefs  to  be  material,  he  may  bind  over  fuch  wit- 
ncfs,  unlefs  a  feme-covert,  or  under  the  age  of  21  years, 
by  recognizance  in  a  reafonable  penalty,  to  appear  and  give 
evidence  at  the  next  feffions  or  adizes.  30  Gr.  2.  c.  24. 
/16. 

And  in  all  proceedings  on  thefe  a£ls,  any  perfon  may  be   inbaMtamt  najr 
a  witnefs  notvvithftanding  his  being  an  inh4l>itant  of  the   *»«witncflei. 
place  wherein  the  offence  (hall  have  been  committed.    30 
p.  2.  c.  24.  /  18.     29  G.  3.  c.  57,  /.  27. 

Provided,  that  no  fee  or  gratuity  (hall  be  taken  for  any   Nofeeitobc 
fummons  or  warrant  of  any  juftice,  fo  far  as  the  fame  relates  *»^^"*» 
fo  goods  pawned,  pledged,  taken  in  exchange,  or  unlaw* 
fully  difpofed  of,    30  G.  2.  c.  24.  /  13.     29  G,  3.  c.  57. 

/•  24. 

And  no  perfon  charged  on  oath  with  being  guilty  of  any  offenden  how 
of  the  offences  punifliable  by  this  a£^,  and  which  (hall  re-  bAilabI«. 
quire  bail,  (ball  be  admitted  10  bail  before  24  hours  notice 
aileaft(hall  be  proved  by  oath  to  have  been  given  in  writ- 
ing to  the  profecutor,  of  the  nnmes  and  places  of  abode  of 
the  perfons  propofed  to  be  bail  for  any  fuch  offender,  unlefs 
the  bail  offered  (hall  be  well  known  to  the  juftice,  and  he 
ihall  approve  of  them.  And  every  fuch  oftender  who  (hall 
be  bound  over  to  the  feffions  or  aOizes,  (hall  be  tried  at  the 
next  feffions  or  aftizes  to  be  held  after  his  being  apprehend- 
ed,  unlefs  the  court  (hall  think  fit  to  put  oft'  the  trial  on  juft 
caufe  made  out  to  them.     30  G.  2.  r.  24.  /•it. 

And  the  juftice  before  whom  any  perfon  (hall  be  con* 
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viAed  upon  either  of  there  afls,  {hall  caufc  the  convtc 
tion  to  be  drawn  up  in  the  foim  or  to  the  eftEi£l  fol« 
lowing: 

-  '  J  Bt  it  rememir/Jf  that  an  this  -  --  day  ef  •> 

to  wit.  I  in  the  •  I  y(ar  gf  his  moje/iy'i  reign,  A.  B. 
is  conviiifd  bffcrt  -  -— ■  ■  cf  hit  majijly'i  jujihts  of  tht  ptan 
fer  thtfaid  ceut.ty  of  '  [oi,  ftr  thi  riding,  ar.divifuM^ 

tf  the  faid  county  ef or,  for  tht  city,  liberty,  or  tewn, 

tf as  the  cafe  (hall  be]  for -.—  and  tht  frid 

...  .•:— do  adjudgt  hint  (er  htr)  la  pay  and  forfeit  far  ihi 
Jami  tht  [urn  of  ••    »     Given  under  ■■  tbt  day  and 

year  efartfatd. 

The  fame  (o  be  written  upon  parchinent,  and  tranCmittrd 
to  the  next  fcdians,  to  be  filed  amongft  the  records ;  nnd  if 
any  petfon  Ihall  appeal  to  the  faid  feflionst  the  jullicej 
there  fliall,  upon  receiving  the  faid  convl£lion,  ptoctcd  lo 
hear  and*  detsrmtne  the  matter.     ^oG.  i.  c.  2^.  f.   19* 

29  G.  3.  (.  57.  /.  28. 

And  no  certiorari  ihall  be  granted,  to  remove  anjr  pro- 
ceedings en  either  of  thefc  aifls.  30  G.  2.  c.  24.  /.  20. 
19  G.  3.  f.  57.  /  28. 

And  if  any  petfon  convii^ed  of  any  offence  puniOi'ble 
by  thefe  iQi  ihall  think  himfelf  aggrieved  by  the  judgmer.t 
of  the  juAice  before  whom  he  fhall  have  been  convjclci),  he 
(nay  appotl  to  the  next  fellions,  and  the  execution  of  the 
judgment  fball  in  fuch  cafe  be  fufpended,  the  petfon  con- 
victed entring  into  recognizance  at  the  time  of  ibe  convic- 
tion, with  two  fureties  in  double  the  fum  he  fhall  have 
been  adjudged  to  pay,  upon  condition  to  profecu'ie  fuch 
appeal  with  effect,  and  to  be  forthcoming  to  abide  the  judg- 
ment and  determination  of,  and  pay  fuch  cofts  ai  fhal!  b? 
Awarded  at  the  faid  felBons ;  and  the  Icfiions  fhall  award 
fuch  cofls  as  fbatl  appear  juA  and  reafonable  Co  be  paid  by 
cither  party  ;  and  if  the  judgment  fhall  be  affirmed,  the  ap- 
pellant fhall  imriiediately  pay  the  fum  adjudged  to  be  iot- 
leited,  together  with  fuch  cods  as  the  court  fhal!  award,  or, 
.  in  derault  thereof,  Oiall  fufFcr  the  pains  and  penalties  by  this 
a<fl  inflicted  upon  perfonsrefpeflively,  who  Ihall  negle^io 
pay,  CI  (hall  not  pay  the  farf<;ilures  by  this  ail  to  be  pa:d, 

30  G.  2.  e.  24.  /  21.     39  G,  3.  {.S7-/-29- 

And  perfons  lued  for  any  thing  done  on  thefe  afl»,  may 

have  double  cofls.     30  G.  3.   c.  24.     29  G,  3.  c,  37; 

/.  26. 

^        And  judices  afling  under  30  G.  s.  c.  24.  fhM  be  \i\- 

demniilcd  ta  by  the  24  G.  z.  c.  44.    And  no  futt  Cull  oe 
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commenced  againft  any  peace  officer  for  any  thing  done  in 
the  execution  of  this  aft,  until  notice  in  writing  fhall  have 
been  given  to  him,  or  left  at  his  ufual  place  of  abode  by 
the  attorney  employed  againft  him;  which  notice  fliall 
cootaio  the  name  and  place  of  abode  of  the  perfon  who  is 
to  bring  the  adlion,  together  with  the  caufe  of  a£lion  ;  and 
the  name  and  place  of  abode  of  the  attorney  Hiall  be  under* 
written  or  indorfed  thereon ;  and  fuch  peace  officer  may, 
at  any  time  within  14  days  after  fuch  notice,  tender  or 
caufe  to  be  tendered  any  fum  as  amends  for  the  injury  com-* 
plained  of,  to  the  party  complaining,  or  to  the  faid  attor« 
ney ;  and  if  the  fame  is  not  accepted  of,  the  defendant  may 
plead  fuch  tender  in  bar  of  fuch  a£lion,  together  with  the 
general  ilTue,  or  any  other  plea,  with  leave  of  the  courts 
and  if  the  jury  (hall  find  the  amends  to  have  been  fufficient^ 
or  otherwife  the  plaintiff  (ball  fail  in  the  adtion,  he  ihall  have 
hiscofis;  and  if  the  plaintiff  Ihall  prevail  he  (hall  have 
fuch  damages  as  the  jury  (hall  think  proper,  together  with 
full  cofls,     30  G.  2.  r.  24.  /  23. 

[N.  B.  The  aforefaid  a^  29  (?•  3.  c,  57.  was  in  force 
for  one  year  only,  and  to  the  end  of  the  next  feffioo 
of  parliament.     But  by  31  G.  3.  <•  52.  it  is  further  con-  « 

tinued  for  one  year,  and  from  thence  to  the  end  of  the 
tbcQ  next  feffion  of  parliament.] 

Peace.    See  ^twetp* 

Peafe,  ftealing.    See  ^tittttj^*' 

Pedlars.    See  ^atD&tV0. 


DUKES,  earls,  and  barons,  are  not  confervators  of  the  Notconfcmtorf 
peace  at  common  law ;  und  have  no  more  powpr  as  ^^  ^^  P**^®* 
fuch  than  mere  private  perfons.     2  Hnw.  32. 

The  faftft  way  of  proceeding  againft  a  peer,  for  fureties  SuretiMof  the 
of  the  peace  or  good  behaviour,  is  by  complaint  to  the  J?***  •B«*ft 
court  of  chancery  or  king's  bench*     i  Haw,  127.  '"' 

A  nobleman  muft  be  tried  by  his  peers  :  but  this  is  to  Trial  of  pecn. 
be  underftood  only  at  the  fuit  of  the  king,  upon  an  indid- 
ment  of  high  treafon,  petit  treafon,  felony,  or  mifprifion 
thereof;  but  in  cife  of  a  premunire,  riot,  or  the  like,  and 
generally  for  all  other  crimes  out  of  parliament,  (unlefa 
otherwife  fpecially  provided  for  by  flatute,  as  it  is  in  many 
ia(laocee>)  though  i(  be  at  the  fuit  of  the  king)  he  fhall  not 
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be  tried  hj  his  peen,  but  by  the  frcchoMen  of  the  county. 
3  I/rJi.  30.     a  Haw.  4,14. 

PrDcefi  of  auilawrjr  lies  igainft  a  peer,  if  he  be  indited, 
'  and  appears  not)  and  cannot  be  taken ;  otherwife  be  might 
take  advantage  of  hit  own  contumacy.     3  /ff/f,  31. 

Peers  fliall  have  the  benefit  of  clergy  for  (h<-  firA  o0en» 
of  felony,  without  butfiing  in  the  hand,  i  Ed.  6.  t.  12. 
/  '♦■ 

A  peer  produced  as  a  wlineft  ought  to  be  fworn.   3  Kti. 

631. 

But  this  is  to  be  undcrftood  of  criminal  piofcculioni  and 
not  civil  anions.  , 

Penitentiary  houfcs,  for  the  punifhment  of  convifts, 
See  'Ccantfoctationt 
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BY  a6  G,  3.  e.  49,  Every  petfon  who  (hall  vend  or 
expofe  to  fale  any  powders,  (laftes,  or  other  ankles 
fubjcA  to  the  duties  hereafter  mentioned,  Oiall  take  out  a 
licence  from  the  (lamp  officers,  for  whicli  he  Chal)  pjy  11. 
and  fliall  renew  the  fame  annually  ten  days  at  leaft  before 
the  end  of  thfj  year}  on  pain  of  foifciting  5I.  /.  4,  5, 
6,  7'      „ 

And  (hall  caufe  the  words,  Lianfid  It  deal  in  perfumiry, 
to  be  painted  or  written  in  large  and  legible  chara^eri, 
md  put  orer  his  door,  or  on  the  front  of  his  houfei  within 
90  days  of  his  taking  o|it  fuch  licence,  on  pain  of  foifcit- 
ing S'-  /-s. 

And  every  perfon  who  fliall  fix  up,  or  hang  out  fuch  no- 
ticCi  or  continue  the  fame,  without  having  a  licence  te- 
maining  in  force,  fhall  forfeit  aol.    /  9. 

And  upon  every  packet,  bottle,  or  other  inclofure,  con- 
taining any  powders,  pailes,  balls,  balfanu,  ointments, 
oils,  Maters,  wafbes,  tirflures,  efiencci,  li(]uors>  or  othei 
pieparations  or  comprfitions  whatfoever,  commonly  ca1le<! 
or  known  by  the  name  of  fvett  /iinti,  ediurt,  or  ptrfna^s^ 
or  by  the  name  of  caf^ficki,  mixed  or  unmixed  with  oihei 
naierialE ;  on  every  picket  pr  bottle,  or  other  inclofuK 
containing  any  dentifrice  powders,  tin^ures,  or  other  pre- 
paration or  compofiiion  for  the  teeih  or  gums;  and  foi 
every  roll,  cake,  or  piece,  packet,  box,  pot,  or  other  inclo- 
fure, containing  any  pomatum,  oiniqicnt,  or  pt^cr  prep^tra- 
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tien  or  compoEtion  for  the  hair;  or  any  hair  powder, 
the  price  whereof  (hall  exceed  as.  a  pound;  (hull  be 
charged  a  (lamp  duty  according  to  the  following  rates ; 
(that  is  to  fay*)  where  the  contents  (hall  not  exceed  the 
value  of  8d.  (hall  be  charged  a  ftamp  duty  of  id. 
Above  8d.  and  not  exceeding  i  s«  do.  i^d. 

IS,  do.  18.  6d.   do.  3d, 

■  2s.  6d.      do.  5s.  od.   do.  6d, 

Of        5s.  value  and  upwards^  do.     is.  od« 

And  for  every  packet  of  hair  powder  not  exceeding  th< 
value  of  25.  a  pound,  there  (hall  be  paid  id.  for  every 
pound  weight  or  under.    /  i« 

The  faid  duties  to  be  unJer  the  management  of  the  com- 
milEoners  of  the  ftamp  duties.    /.  5. 

Provided » that  the  faid  duties  (hall  not  extend  to  any  Drags  ini  €•«. 
drugs  or  other  preparation  or  compofltion  ufed  or  applied  °***J^^  •*" 
as  mediclnep,  charged  with  a  ftamp  duty  by  25  G,  3.  c.  79.  ^ 
Nor  to  any  common  foap  impc^ted  into,  or  made  in  Great 
Britain,  unmixed  with  any  fuch  fweets  or  perfumes  as 
aforefaid.    /.  2,  3. 

And  every  perlon  making,  vending,  or  expoiing  to  fale,  Stioped  covoa 
any  fuch  wares  or  articles,  fubjeS  to  the  aforefaid  duties^  ^  ^  affi«cd. 
(haH  apply  to  the  faid  commiflioners  for  covers  or  labels  ta 
be  affixed  to  fuch  articles  as  aforefaid,  upon  which  the  faid 
commiffioners  (hall  caufe  fome  mark  to  be  put  to  denote  the 
faid  duties,  and  the  rate  thereof;  which  they  (hall  deliver 
to  fuch  licenfed  vender,  on  payment  of  the  duties  due  there- 
on ;  and  every  fuch  packet  or  other  article,  ihajl  have 
fuch  cover  faftened  thereto,  before  the  fame  (hall  be  vended 
or  expofed  to  fale,  in  fuch  manner  as  the  faid  commiffion- 
ers (hall  direA.  And  if  any  perfon  (ball  vend,  or  expofe 
to  fale,  or  receive  any  thing  by  way  of  exchange  for  any  of 
the  articles  aforefaid,  without  having  fuch  cover  affixed 
thereto,  ftaroped  as  aforefaid,  or  with  a  ftamp  of  lefs  value 
than  as  before  dire£ted,  be  (ball  forfeit  5 1.  for  every  fuch 
offence.    / 10,  ii. 

Provided,  that  it  (hall  be  lawful  for  any  perfon  being  a  EKepdoM. 
maker  of  hair  powder,  having  made  entry  according  to 
law,  the  price  whereof  (hall  not  exceed  2S.  a  pound,  and 
packed  in  any  quantity  not  under  224 1«  weight  at  the 
leaft,  to  fell  the  fame  to  any  perfon  dealing  in  hair  powder, 
and  duly  licenfed  as  aforefaid,  without  any  fuch  ftamped 
cover  as  aforefaid  being  affixed  thereto.  But  every  fuch 
maker  (hall  keep  a  book,  in  which  he  (hall  enter  an  ac* 
count  of  all  hair  powder  fold  by  him  without  ftamps,  with 
the  day  on  which  the  fame  was  fold,  and  tho  name  of  the 
perfoa  to  whom  fold ;  which  book  the  faid  officers  may  in- 
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fpefl  in  ihe  day  time,  and  take  copiei  tlieteof :  and  enry 
perfoD  olFendinein  any  of  the  particulars  above-mentioned, 
fliall  forfeit  20T.  for  every  fuch  offence.    /  I?,  13. 

Provided  alfo,  that  the  following  aiticles  may  be  iept 
and  expofed  to  fale,  in  bulk  or  otherwife,  without  any 
ftamped  cover  affixed  iharcto,  until  the  time  of  the  afiual 
«  fale  thereof,  if  fuch  cover  be  hmafide  at  the  time  of  fuch 
fale  affixed  thereto,  (viz.)  almond  parte,  almond  powder, 
bears  gteafe,  cold  cream,  Italian  fquate  hard  foap,  Naplei 
fofc  foap,  perfumed  and  coloured  hair  powder  above  the 
price  of  2s.  a  pound,  lougc  in  pots,  aod  walhbalU  of  all 
forts.  /  17. 
rfcnifriuiJD-  And  if  any  perfon  fliall  fraudulently  take  off  any  fuch 
iitj  ufiag  to-  ftaniped  cover  from  any  fuch  paclcet  or  article  after  the  farat 
hath  been  fold  ;  or  affix  to  any  paclcet  or  article  any  fuch 
cover  fo  fraudulently  cut  ofF  as  aforcfaid  j  or  fliall  fell  oi 
expofe  to  fale  any  fuch  wares  or  articles  with  fuch  covet  fo 
fraudulently  cut  off  as  aforefaidi  or  ffaall  buy  or  fell,  01 
give  or  receive  in  exchange  any  fuch  cover  which  hath 
been  before  ufed,  in  order  to  be  again  made  vfc  ofj  ot 
fliall  wilfully  and  knowingly  buy  or  fell,  or  give  or  le* 
ccive  in  exchange  any  fuch  wares  or  articles  with  fucli 
cover  affixed  thereto;  every  fuch  perfon  fo  offending  fhaU 
forfeit  lol.  /  i^,  15. 
idc*  to  be  And  every  perfon  who  fliall  vend,  or  expofe  to  fale,  any 

'•"  '^  P'"*'    fuch  wares  or  articles  liable  to  the  faid  duties,  flult,  before 
kecpiD£  or         t      ■   >        .-     i_  1-  '  ■  \ 

utiEf,  obtaining  Tuch  licence,  give  notice  m  wntmg  at  the  ncxi 

flamp  office,  of  the  particular  fliop,  room,  or  place  where 

fuch  wares  or  articles  are  intended  to  be  kept  and  fold, 

and  alfo  like  notice  as  often  as  he  fliall  change  fuch  place  j 

and  any  officer  may  enter  in  the  day  time  any  fuch  fliop, 

room,  or  place,  whereof  fuch  notice  hath  been  given,  and 

fearch  the  feveral  wares  and  articlcs'fo  kept  ready  for  fale, 

and  examine  whether  they  have  a  ptoper  cover  affixed 

thereto;  and  if  any    be  found  without  fucb  cover,  or  the 

fame  be  of  \tU  value  than  is  by  this  a^  required,  he  fball 

affix  to  fuch  ariiclei  a  ftampcd  cover  as  herein-before  di- 

refled :  and  if  fuch  owner,  or  perfon  having  the  care  ot 

cuftody  of  fuch  wares,  (hall  not  pay  upon  demand  fuch 

fums  as  (hali  be  due  for  fuch  ftamps,  be  Ihall  forfeit  s'' 

/.  t7- 

oilrj.  And  if  any  perfon  licenfcd  as  arorefaid  Ihall  vend  or  ex- 

pofe to  fale  any  of  the  articlea  fubjecl  to  tbe  duties  by  this 
adl  impofcd.  In  any  other  (hop,  houfc,  or  place,  thin  fuch 
as  ate  Uefcribe^t  in  fuch  noti(.c,  he  (hall  forfeit  5I.     /  iO, 

poniiuD,  But  polhing  hcrfin  contained,  (hall  extend  to  charge  any 

fuch  attii-ies  or  v/aies,  with  any  of  the  duiies  by  this  ai^  im- 

'  puitd; 
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poTcd)  which  (hall  be  fold  by  any  perfon  duly  licenfed,  hna 
fJi  for  exportation.    /.  21. 

If  any  perfon  ihail  obftru£t  any  ofHcer  in  the  execution  of  ObftroHing 
this  ^€t  hefliall  forfeit  20 1.    /•  18.  officer. 

Perfons  coiivlded  of  any  offence  whereby  any  pecuniary  Perfom  coa-. 
penalty  is  incurred^  ihall  forfeit  their  licence,  and  (hall  not  J'?*^  ^^'.'  ^o^- 
bave  another  granted,  without  giving  icol.  bond   not  to  ^^^c^/"*** 
offend  again ;  and  if  convidted  of  a  fecond  ofrence,  the 
bond  to  be  double  the  penal  fum  contained  in  the  former 
bond,    /  22. 

All  pecuniary  penalties  by  this  a£i:  impofed,  may  be  fued  Penalties  how  to 
for  in  the  courts  at  Wtjlmlnfter^  half  to  the  king,  and  half  to  ^  "wvered, 
him  who  (hall  fue,  if  within  fix  months  of  fuch  penalty 
having  been  incurred,  otherwife  the  whole  (hall  go  to  the 
king.  Or  the  fame  may  be  recovered  before  any  neigh- 
bouring juftice,  on  complaint  made  within  fix  months  after 
the  offence  is  committed,  who  may  fummon  the  party  ac- 
cufed,  and  alfo  the  witneffes,  and  upon  confeiTion,  or  oath 
of  one  witness,  give  judgment  therein,  and  levy  fuch  pc* 
nalty  by  difhefs,  and  if  not  redeemed  within  three  days, 
may  caufe  the  fame  to  be  fold,  rendering  to  the  party  the 
overplus  (if  any)  ;  the  fame  to  be  diftributed  half  to  the 
king,  and  half  to  the  informer:  and  for  want  of  fafEcient 
(^iilrefs,  the  offender  (hall  be  committed  to  prifon  for  three 
months,  unlcfs  fuch  penalty  be  fooner  paid.  And  if  any  Appeal* 
perfon  ffiall  think  himfelf  aggrieved  by  the  judgment  of 
fuch  juffice,  he  may,  on  giving  fecurity  to  the  amount  of 
luch  penalty  arul  colts,  in  cife  fuch  judgment  be  affirmed| 
appeal  to  the  next  feffions,  whofe  determination  (hail  be 
final;  and  they  may  award  coffs  as  to  them  (hall  feem 
meet.    /.  '26,  27,  28,  29. 

Provided  neverthelefs,  that  where  fuch  juflice  (hall  fee  Mltigatioa. 
caufe,  he  may  mitigate  fuch  penalties,  fo  as  not  to  reduce 
the  fame  lower  than  one  moiety,  over  and  above  the  coffs. 

VVicneflTes  not  appearing,  having  been  duly  fummoned,  witneflVt  aoc 
v/ithout  rcafonable  caufe,  to  be  allowed  by  fuch  juftice,  •PP«*"»8- 
fliall  <<>ffcic  40s.  to  be  recovered  in  like  manner.    /.  30. 

[N.  H.  There  is  a  fchcdule  in  the  aft,  of  the  feveral  ar- 
ticles fubjetfi  to  the  duties ;  and  alfo  a  form  of  conviftion, 
bui  u  15  inoti^ht  unnecefTary  to  inferc  the  fame  at  laige.J 
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1.  Of  perjury  and  fubornalion  by  the  comtscn  liw, 
IL  Of  perjury  and  fuber nation  by  ibejiatate  eftti 

5  El. 
///.  Of  matters  tommen  to  them  both. 

I.  Of  perjury  and  fuhornetien  by  the  c^nmon  law. 

ifliTittht     "pERJURY  by  ihe  common  law  feemeth  to  be  a  uiilfu 

man  Uw.       X^  J'elf,  aolhy  hy  ent  tuba  btiug  lawfully  riquirtd  le  dtp<i;t  ik 

truth  in  any  judidal  proceeding,  fwiers  ehJ'Auttli  .n  a  mtitt, 

matt' ial  ta  the  ptiit  in  qut/lim,  whether  bt  belitvei  or  ml 

I  Haw.  172.     3  Infl.  164. 

IbewitTul.         ff'il/ul]  The  fatfe  oach  alledged  againft  him,  fhould  b< 

proved  10  be  taken  wiih  Tome  degree  of  deliberation  ;  Fo 

if  upon  the  whole  circumltances  of  the  cafe  it  QijII  appea 

probable,  that  it  was  owing  rather  to  the  weaknefs  [hai 

pcrveifeneft  oftbe  party,  as  wheieit  was occafioned  by  fur 

piize,  or  inadvertency,  or  a  miflake  of  the  true  Aatc  of  th 

queftion,  it  cannot  but  be  hard  lo  make  it  amount  to  vo 

luniary  and  corrupt  perjury,     i  fiaw.  ij2. 

mtoEthe  Feife]  it  is  faid  nut  10  be   material,  whether  the  hi 

h  noi  know,  which  13  fwoin,  be  in  iifcif  true  or  falfe  ;  for  however  tfi 

%m*  '*'     •*>'"£  fworn  may  happen  lo  prove  agreeable  in  the  Uuil: 

yet  if  it  were  not  known  to  be  fo  by  him  who  fwears  t 

It,  his  offence  is  altogether  as  great  as  if  it  had  been  fairt 

iiufmuch  as  he  wilfully  fwears  that  he  knows  a  thing  t 

be  true,  which  at  the  fame  time  he  knows   nothing  oi 

and  impudently  endeavours  to  induce  thofe  before  whoi 

he  fwears,  to  proceed  upon  the  credit  of  a   depoGtior 

which  any  flr^nger  might  make  as  well  as  he.     i  Hon 

htiimmU  Being  lawfiiUy  required]  It  feemeth  clear,  ihst  no  o4tl 
dbjimpro-  whatfoever,  taken  before  perfonsa^ing  merely  in  apriviii 
pctfeiM,  not  cjpagiiy .  „r  before  ihofe  who  take  upon  them  to  adminiftc 
oaths  of  a  publick  nature,  without  legal  authority  i  or  bi 
fore  thofe  who  are  legally  auihoriUd  to  adminifler  foir 
kinds  of  oaths,  but  not  thofe  which  happen  to  be  tak< 
before  them  {  or  even  before  thofe  who  take  upon  them  i 
adminifler  juRice  by  virtue  of  an  authotitx  feemingly  c( 
lourable,  but  in  truth  unwarranted  and  merely  void,— 
can  amount  to  perjuries,  but  arc  altogcthet  idle  and  of  c 
force.     1  Hew.  174. 

14  I 
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In  any  judUial  prociiding\  For  though  an  oath  be  given  Moft  be  taken, 
by  him  thathith  lawful  authority,  and  ihcfanjc  is  broken,  in-judicUipro, 
yet  if  It  be  not  in  a  judicul  proceeding,  it  is  not  perjury,  icpcrjary, 
becaufe  fuch  oaths  are  general  and  extrajudicial ;  but  it 
fetres  for  aggravation  of  the  ofFence.     Such  are,  general 
oaihs  given  co  oflncers  or  minifters  of  jufticc,  the  oath  of 
fealty  and  allegiance,  and  fuch  like.     Thus  if  an  officer 
commit  extortion,  it  is  againd  his  general  oath,  but  yet  not 
perjury,  becaufe  not  in  a  judicial  proceeding :  but  when  he 
is  charged  with  extortion,  the  breach  of  his  oath  may  ferve 
for  aggravation.     3/^^*  166. 

If  a  perfon  callcth  another  fujured  man,  he  may  have 
bis  adion  upon  his  cafe,  becaufe  it  muft  be  intended  con- 
trary to  his  oath  in  a  judicial  proceeding  ;  but  for  calling 
hioi  a  for/xvorn  man,  no  adiion  doth  lie,  becaufe  the  for- 
fwearing  may  be  extrajudicial,     id* 

Swears  ahfoluUly}    For  the  depofition  muft  be  direfi  and  Swearing  •Uo« 
abfolute ;  and  not,  as  he  thinketh,  or  remembreth/  or  be*  ^''^^'^ 
lieveth,  or  the  like.    id. 

Yet  in  PedUyU  cafe,  T.  1784,  It  was  held  by  Ld.  Mans* 
fiild^  that  a  man  may  be  indidied  for  perjury,  in  fwearing 
that  he  bdiives  a  fa^  to  be  true,  which  he  muft  know  to 
be  falfe.     LeacKi  Cr.  Law,  142,  2d  edit. 

In  a  matter  maUrial  to  the  point  in  quejiion]     For  if  it  be  Moft  be  mat^U 
not  material,  then  though  it  be  falfe,  yet  it  is  no  perjury,  *• 'j^f  po««« « 
becaufe  it  concerneth  not  the  point  in  ifllie,  and  therefore  ^^^  *^"' 
in  efFe£l  it  is  extrajudicial.     3  Inji,  167. 

But  it  is  not  necefiary  that  it  appear  to  what  degree  the 
point  in  which  a  man  is  perjured  was  material  to  the  iflue; 
for  if  it  is  but  circumftantially  material,  it  will  be  perjury. 
L.  Raym.  258. 

Much  lefs  is  it  neceflTary  that  the  evidence  be  fufEdent 
for  the  plaintiff*  to  recover  upon  ;  for  in  the  nature  of  the 
thing,  an  evidence  may  be  very  material,  and  yet  it  may  not 
be  full  enough  to  prove  dtredly  the  point  in  queftion. 
L.  Raym.  8 89. 

IVhetber  he  be  believed  or  ml]  It  hath  been  holden,  not  to  Kot  material 
be  material  upon  an  indictment  of  perjury  at  common  law,   whether  beI.eTca 
whether  the  falfe  oath  were  at  all  credited,  or  whether  the  **"**• 
party  in  whofe  prejudice  it  was  intended,  were  in  the 
event  any  way  aggrieved  by  it  or  not  |  infomuch  as  this  is 
not  a  profecution  grounded  on  the  damage  of  tbe  party,  but 
on  tbe  abufe  of  publick  juftice.     i  Haw,  fjf. 

Subornation  of  perjury,  by  the  common  law,  feems  to  be  SobomatltoAat 
an  offenee^  in  procuring  a  man  U  take  a  falfe  oath^  amounting  sommoa  Uw. 
to  perjury^  who  aauallj  tatetbfmb  oath.     id. 

But 
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But  it  feemelh  clear,  that  if  the  perfon  incited  to  take 

fuch  an  oath  do  n^t  ai^ually  take  ir,  the  perfon  by  whom 

he  was  fo  incited  is  not  guilty  of  fuboinaiion  of  perjury  i 

yet  it  is  certain,  that  he  is  liable  to  be  punifhcd,  not  only 

by  fine,  but  alfo  by  infamous  corporal  puni&meht.     id. 

licnfoT        The  puiiifhment  of  perjury,  and  fuboTnation  of  perjury 

n'bvt'be*  ^y  '''^  common  law,  is  retrained  by  theftatutcof  thcff/. 

ntiw.      hcre;<f(er  following;  that  it  fhall  not  be  left  than  is  in- 

fliaed  by  that  ftacutc. 
>fi"flle«  Mr.  Hawkins  lays,  it  hath  been  of  late  fettled,  that  juf- 
""*  tices  of  ibe  peace  have  no  jurifdi^lion  over  perjury  at  the 
common  law  j  the  princip^J  rcdfon  of  which  refolution,  he 
fays,  as  he  apprehended,  was,  that  in  ffi  much  as  the  chief  end 
of  the  inflitution  of  the  ofHcc  of  thefe  jufiices  was,  for  th« 
prefervation  of  the  peace  againfl  perfonal  wrongs  and  open 
violence,  and  the  word  irtfpafi  (in  the  commiflion)  in  its 
Riofl  proper  and  natural  fenfe,  is  taken  for  fuch  kind  of  lo- 
jurirs,  it  fhall  be  underflood  in  that  fenfe  only,  or  at  the 
mot!  to  extend  to  fuch  other  offences  only,  as  have  a  dired 
and  immediate  tendency  to  caufe  fuch  breaches  of  the 
peace:  as  libels  and  fuch  like,  which  on  this  account  have 
been  adjudged  Indiftable  before  juftices  of  the  peace. 
1  Haul.  40. 

And  in  the  cafe  of  K.  and  Bainten,  E.  \iG.  2,  An  io' 
di£lment  at  the  quarter  fcHions  for  perjury  at  tbc  common 
law  was  qiiafhed  for  want  of  jurifdiftion  ;  and  was  faid  to 
have  been  done  fa  about  three  years  before,  in  the  cafe  of 
K.  and  mjiintfi.     Str.  1088. 

//.  Of  perjury  and  fuhernation  hy  Ibejidtute  of  tbt 
5  El. 

inJfub-  As  to  fobornaiion  of -perjury,  in  the  firft  place,  Evtry 
ton  the  pffan  tuba  /hall  unlatufully  and  ecrruptly  prtcure  any  wUntft  19 
'  *•  commit  any  wilful  and  corrupt  pirjury,  in  any  melltr  or  caufe 

depmding  infiit  andvarianct,  by  any  writ,  aHien,  bill,  com' 
plaint,  or  information,  touching  any  lahdi,  tmtmints,  or  htrtdi- 
taintntSy  or  any  goods,  cbattils,  debit,  9r  damages;  in  chancirjy 
or  in  any  cBurt  of  record,  Itet,  ancient  dtmrjnt  court,  hundred 
court,  court  baron,  or  court  of  fiattmry;  tr  Jball  unlawfully 
and  cerruptl]  procurt  or  fuboTK  any  witnefi  which  Jhall  be  fwim 

la  ttfiify  in  perpetuam  rci  mcmoriam, Jhall  forfeit 

40.'.  halfti  the  king,  and  half  to  the  parti  grieved  vubo  Jhall  fut 
for  tbi  Jame,  Andfht  has  net  lands  or  gilds  tvorib  40/.,  bf 
Jhall  be  impTtfined  half  a  year,  andjiand  en  the  pillvry  out 
while  hour  in  feme  market  iouin  next  adjoining  to  the  place 
uhire  the  offtnee  was  ammittfd.  in  apin  mariti  tbtre.  or  in 
(,  .  tbt 
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the  marht  town  it/elf  whin  the  offence  was  committed.     And 
b{  Jhall  be  di failed  to  be  a  wltnefi  in  ar.y  court  of  record. 

And  as  to  perjury »  If  any  perfon  either  by  fubornation  or 
eilerwife^  fijall  wilfully  and  corruptly  commit  any  wilful  per^ 
jurj^  by  his  depofition  in  any  of  the  courts  befre  mentioned ^  or 
Wing  examined  ad  perpcfuam  rei  memoriam  ;  he  Jhall  forfeit 
20/.  in  like  mamary  and  be  imprifcned fix  months ;  and  if  ke 
has  not  goods  worth  20/.  he  fl)ail  be  fet  on  the  pillory  in  fome 
market  place  within  the  Jhire^  cify^  or  borough^  where  the  of-- 
fence  was  committed^  ty  the  ftnriff  or  head  officer  refpePAvely^ 
and  have  both  his  ears  nailed.  And  hefhall  be  for  ever  diJabUi 
/fl  he  a  uitnefs  in  any  court  cf  record. 

And  the  judge  cf  th:  court  uhere  the  perjury  Jhall  be,  and 
the  judges  of  af[t%e^  andjujlices  of  the  peace  in  ftjfims^  may  in» 
guirej  hear^  and  determine  thereof ,  by  inquifition^  prefentment^ 
hill,  or  information^  or  otherivije. 

But  this  a  SI  Jl)  a  II  not  extend  to  any  ecclftiflical  court, 

Alfo  this  Jiatute  JJjall  not  reflrain  the  authofity  of  any  jud^e 
having  ahjolute  power  to  punijh  perjmy  before  the  maki*?g 
iheretf  but  that  every  fuch  judge  may  proceed  in  the  puvifh* 
Kent  of  all  offerees  puwjhable  before,  the  making  of  the  faidjla'* 
tutey  in  Juch  wije  as  they  might  have  do^ie^  andufed  to  doy  to  all 
P^rpofeSy  Jo  that  they  ft  not  upon  the  offender  lefs  punijhment 
than  is  contained  in  the  faid  Jiatute,     5  El.  c,  9. 

Any  witvefs]  If  the  defendant  perjoreth  himfelf  in  his 
anfwer,  in  the  chancery,  exchequer  chamber,  or  the  like, 
he  is  not  punifliable  by  this  ftatutf^  for  it  extendeth  but 
to  witnefles.     3  /////.  166. 

But  he  is  puniflbable  for  the  fame  by  indi£lmcnt  at  the 
common  law.     Bur,  Mansf  1 1F9. 

By  any  writy  ailion^  bill^  complaint ^  or  information']  It  hath 
been  refolved,  that  thefe  words  are  to  be  extended  to  the 
latter'claufe  concerning  perjury,  as  well  as  to  this  concern- 
ing fubornation ;  becaufe  it  cannot  well  be  intended,  that 
the  makers  of  the  adt,  who  infliA  a  greater  penalty  on  fub* 
ornation  of  perjury,  than  on  the  perjury  itfelf,  (hould  mean 
to  extend  the  purview  of  the  law  in  relation  to  what  they 
eOeeoied -the  leiler  crime,  farther  than  in  relation  to  that  . 
which  they  cfteemed  the  greater,     i  Haiv.  179.  5  Co.  99, 

But  it  is  to  be  obferved,  that  perjury  or  fubornation  in  an 
aSion  depending  by  indidfrnent,  are  not  within  this  (latute ; 
but  only  in  an  a£tion  depending  by  writ,  aSiion^  bill^  com* 
plaint^  or  information.     3  Inft.  164.  , 

Half  to  the  party  grieved]  It  hath  been  collefied  from 
this  claufe,  that  no  falfe  oath  is  within  the  meaning  of  this, 
ftatute,  which  doth  not  give  fome  perfon  a  juft  caufe  of 
complaint :  And  upon  this  ground  it  hath  bedn  faid,  that 

be 
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he  who  Twears  a  thing  which  is  true,  but  not  known  hf 
him  to  be  To,  Ii  not  within  this  (Idtute;  becaure  howfoever 
heinous  hi>  offence  may  be  in  its  own  nature,  yet  when  it 
pioves  in  the  event  to  be  in  maintenance  of  the  truth,  it 
cannot  be  faid  to  give  him  a  jufi  caufe  oF  complaint,  who 
would  take  advantage  agalnCV  another  from  his  want  of  le> 
gal  evidence  to  mike  out  the  juftice  of  his  caufe.  Alfa 
from  the  fame  grt^und  it  (et^meth  clearly  to  follow,  that  no 
falfe  oath  can  be  within  the  llatute,  unlefa  the  party  ^atni) 
whom  it  was  fwurn  fufFercd  fomc  kind  of  difadvantage  bj 
it  i  for  otherwife  it  cannot  be  faid,  thai  any  one  wai 
grieved  by  it:  And  therefoire  that  in  every  profecuiion 
upon  this  ftatute,  it  muA  appear  upon  the  trial  that  then 
was  fuch  a  fuit  depending,  wherein  the  party  might  be  pie 
judiced  in  the  manner  fuppofed.     i  Haie.  i8i. 

Bither  by  fukBrnaUen  tr  tthmu'ifi]  It  is  not  ncccffary  ti 
fet  forth  in  the  indiAment,  whether  the  party  took  the,  fair( 
oath  through  the  fubornation  of  another,  or  without  an; 
fuch  fubornation,  thelc  words  being  -only  fupcifluity 
I  Haw.  179. 

IVdfullf  and  carruflly]  Thefe  words  are  necelTary  in  ai 
indictment  or  action  on  this  Ilatuie,  and  cannot  be  fup 
plied  by  adding  againfi  the  f.im  of  the  Jialute,  or  by  con 
eluding  and  fa  a  vjilfut  and  eorrupt  perjury  did  commit 
I  Haw.  178. 

fuflictt  in  fijfiint'\  And  one  juftice  (Mr,  Datt»H  fays 
may  bind  the  offender  over  to  the  fef&ons.  _Dalt.  c.  70. 
But  becaufe  the  profecution  upon  this  llatute  is  mor 
difficult  than  by  indiittment  at  the  common  law,  oSendei 
are  feldom  profecuted  upon  this  ftatute,  efpccialiy  at  th 
felEons :  and  it  Teems  generally  the  fafer  way  to  procec 
by  indictment  at  the  common  law,  at  the  affizcs,  ot  in  ih 
court  of  king's  bench. 

Shalt  not  refirain]  From  thls-it  feemeth  undoubtedly  r 
follow,  that  the  court  of  king's  bench,  iic,  proceedin 
upon  an  indictment  or  information  of  perjury  or  fuborna 
tion  of  perjury  at  the  common  law,  may  not  only  fet 
difcretionary  fine  on  the  offender,  but  alfo  condemn  hit 
to  the  pillory,  without  making  any  inqairy  concerning  th 
value  of  his  lands  or  goods,     i  Haw.  170. 

///. ,  Of  matters  common  to  tbtm  hetb, 

hAHtan  Ji-  The  judge  of  allizc  (fitting  the  court  i>r  within  3 
boura  after]  may  AxitO.  any  witnefs,  if  there  fliall  appei 
to  him  a  reafonable  caufe,  to  be  profecuted  for  perjury 
wtd  may  affign  the  party  hijured,  or  oihet  peifoa  undcj 

takir 
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t^ing  fuch  profecution,  counfel,  who  are  to  do  their  duty 
gratis:  And  fuch  profecution  (o  diredtcd  fliall  be  carried 
on  without  any  duty  or  fees  whatfoevcr.  And  the  clerk  of 
afiite,  or  other  proper  officer  of  the  court,  (ball  give  gratis 
to  the  party  injured,  or  profecutor,  a  certificate  of  the  fame 
beins;  direfled,  together  with  the  names  of  of  the  counfel 
alTigned  him :  Which  certificate  ihall  be  fufficient  proof  of 
foch  profecution  bein^  directed  ;  provided  that  no  fuch  di- 
redioQ  or  certificate  (hall  be  given  in  evidence  00  the  trial* 
23  G.  2.  c.  11./  3. 

And  in  every  infornaation  or  indiftment  for  wilful  and  On  profraiU«a 
corrupt  perjury^  it  (hall  be  fufficient  to  fet  forth  the  fub-  JjJjJ*JJ7J^^'j^ 
fiance  of  the  offence,  and  by  what  court,  or  before  whom  ,„*  to  fet^forth 
the  oath  was  taken  (averring  fuch  court  or  perfon  to  have  the  fubfianct  of 
a  competent  authority  to  adminifier  the  fame),  together  ihc  offence, 
with  the  proper  averment  or  averments  to  falfify  the  mat- 
ter wherein  the  perjury  -is  affigned,  without  fetting  forth 
any  part   of  the  record  or  proceedings  either  in  Taw  or 
equity  (other  than  as  aforefaid),  or  the  authority  of  the  court, 
or  perfon  before  whom  the  perjury  was  committed,  yi  i. 

And  in  informations  or  indidments  for  yi/^tfriw/ipfl  of  ^'^^''•"^f  •"  ■ 
perjury,  or  for  corrupt  bargaining  or  contrafling  with  y^^^l^oa."^ 
others  to  commit  wilful  and  corrupt  perjury,  it  £ball  be 
fufficient  to  fet  forth  the  fubfiance  of  the  oflence,  without 
fetting  forth  any  part  of  the  record  or  proceedings,  or  the 
commiffion  or  authority  of  the  court  or  perlon  before 
whom  the  perjury  was  committed,  or  was  agreed  or  pro- 
niifed  to  be  committed,  f.  2. 

The  court  generally  will  not  qua(h  an  indiflment  for  a  Infufficient  in* 
Cfime  of  fo  enormous  a  nature  as  perjury,  for  infufficicncy  <*'*^;j»"«  *^^l 
in  the  caption  or  body  of  it,  but  will  oblige  the  defendant  pleading  or  dc- 
cither  to  plead  or  demur  to  it.     2  Haw.  258.  murrcr. 

To  convidi  a  man  of  perjury,  a  probabie  evidence  is  not  Etiaence, 
enough;  but  it  muft  be  a  Itrong  and  clear  evidence,  and 
the  witnefles  muft  be  more  numerous  than  thofe  on  the 
fide  of  the  defendant,  for  otherwife  it  is  only  oath  againft 
oath.     10  Mod.  194. 

And  the  party  prejudiced  by  the  perjury,  (hall  not  be  ad* 
mitted  to  prove  the  perjury.    L.  Roym.  396. 

And  fur  a  further  punilhment  of  perjury  or  fubornation  Forthrr  ^n\fk 
of  perjury,  it  is  enafled  by  the  2  G.  2.  c.  25.  (^hich  ad  ^"Ut'oS, 
ts  made  perpetual  by  the  9  6.  2.  t.  18.)  that  befides  the 
pttQi(hment  already  inflified,  the  judge  may  order  the  of- 
fender to  be  fent  to  the  boufe  of  correction,  not  exceeding 
7  years,  to  be  kept  to  hard  labour;  or  otherwife  to  be 
traofported  for  any  term  not  exceeding  7  years. 

Vol.  III.  T  It 


l^ecfur?  atU)  fid)ocnatt'on, 

i.  It  (eems  that  the  court  will  not  ordinarily  at  the  praje 

cf  the  defendant  grant  a  ceniorari  for  the  removal  of  ai 
indiflrrcnt  of  perjury :  for  fuch  crime  dcfctves  all  potEbl 
difcountenance,  and  the  certiorari  might  delay,  if  not  whoU; 
difcouragc  the  profccution.  2  Haw.  287. 
pttfoD  Apcrfon  conviifled  of  perjury  is  diQblcd  from  being 
•  lufor  juror,     2  Haw.  41 7.     Or  a  witnefs.     2  Haw.  433. 

Qualcers  making  rolcmnatGrmation  wilfully  and  cor 
ruptly,  ihall  fufier  as  in  cafes  of  perjury.     S  G.  t.  6.  /  3. 

Perry.     See  dEyrifc. 


i^etttton* 

BY  the  13  C.  2.  e.  5.  No  perfon  (halt  folicit  abore  a 
hands,  to  any  petition  to  the  king,  or  either  houfe  t 
parliament,  for  alteration  of  matters  ellablilbed  by  law  i 
church  or  flatr,  unlefs  the  matter  thereof  hath  been  cm 
fented  to  by  three  or  more  jufiices  of  the  county,  or  by  th 
major  part  of  the  grand  jury  at  the  affixes  or  feffiona;  c 
ifatiling  in  LttiitH,  by  the  lord  mayjr.  aldermen*  ao 
common  council ;  nor  fliall  ptefent  any  fuch  petition  ic 
complied  with  more  than  ten  perfons,  on  pain  of  a  fui 
Dot  exceeding  tool,  and  three  months  imprifonmeDt,  o 
convifiion  ac  the  alTizcs  or  feffioni  in  Itx  months,  an 
proved  by  two  witneiTes. 

But  this  fliall  not  extend  to  debar  any  perfons  (n( 
above  ten  in  number},  to  prefect  any  complaint  to  an 
member  of  parliament  aft^r  hii  election,  and  during  th 
coniinoance  of  parliament,  or  to  the  king,  for  any  remed 
to  be  thereupon  had  j  nor  to  any  addreft  to  the  king  b 
the  parliament- 
Petit  larceny.  Se«  l,atmtp* 
Petit  treaibn.     See  CrcafoiU 


i&etDter  anto  ot|)cr  metals. 

No  perfon  (hall  buy,  or  take  by  exchange^  (or  other 
wife  take  into  or  within  this  realm  to.  the  intent  t 
fell  the  fame,  33  fJ-  9.  c.  4.  /  7.)  any  wares  made  ODI 0 
the  tealm,  of  tin  or  mixecl  wilh  tin,  as  dilh^  Unvn 


ik\attt  dns  otI)er  mttai($,  agi 

flagons,  fpoons.  Or  any  other  thing  made  of  tin  or  pewter  j 
on  pain  of  forfeiting  the  fame,  and  the  value  thereof,  half  to 
ihc  king,  and  half  to  the  finder,     25  H.  8.  c,  9.  /.  r. 

And  the  mafters  and  wardens  of  the  pcwterers,  and 
XvhtTt  there  arc  none,  the  head  oflicer  of  the  town  may 
appoint  fearchers,  who  may  feize  the  fame,    /.  2. 

And  perfons  interrupting  or  difturbincj  the  faid  feizure 
fhall  forfeit  5I.  half  to  the  king,  and  half  to  him  that  fhail 
fue.     33  fi.  8.  €•  4.  y.  8. 

No  jferfon  (hall  caft  or  work  any  pewter  vcfiel  or  hrafs,  Fincrefila 
but  that  it  be  as  good  fine  metal  as  the  pewter  and  brafs  making, 
wrought  in  L^ndon^  and  as  by  the  ftatutes  of  the  fame  ought 
fo  be  J  on  pain  of  forfeiting  the  fame,  half  to  the  king  and 
half  to  the  finder.     But  this  not  to  extend  to  brafs  or  pew- 
ter in  the  poflcffion  of  any  perfon,  other  than  the  worker,       * 
Of  fijch  as  have  the  fame  to  fell,  and  being  of  the  crafts  or 
myfteries,     19  H.  7.  c.  6* 

An  J  r.o  perfon  Ihall  make  any  hollow  wares  of  pewter^ 
to  wit,  falts  and  pots  made  of  pewter  caUcd  ley- metal,  but 
after  rhe  aflize  of  pewter  and  Iey«*metal  within  London  % 
and  the  makers  (ball  mark  them  with  their  own  mark,  that 
they  may  avow  the  fame  by  theni  wrought ;  and  the  fame 
no:  fufficiently  made  and  wrought,  and  not  marked,  found 
in  the  pofTeOrion  of  the  maker  or  feller,  (hall  be  forfeited  ; 
and  if  the  fame  be  fold,  the  maker  (hall  forfeit  the  va- 
lue thereof,  h^If  to  the  king,  and  half  to  the  finder  ot 
fearcher.     id. 

And  the  mafter  and  wardens  of  the  craft  of  pewterers^ 
and  where  there  are  nope  fucb,  the  head  and  governors  of 
the  city  or  borough,  may  appoint  fearchers ;  andthejof- 
ticesat  Michaelmas  (e(Sons  (bail  appoint  two  perfons,  nav- 
ing  experience  therein,  to  fearch  within  the  county.  And 
of  all  fuch  unlawful  pewter  or  brafs  as  they  (hall  find,  half 
(hall  be  to  the  king,  and  half  to  the  fearchers.     id. 

And  in  default  of  the  matter  and  wardens  not  fearch  in  g, 
any  perfon  having  fufHcient  knowledge  in  the  faid  occupa- 
tion, by  overfight  of  the  mayor  or  other  head  officer  of  ci- 
ties or  boroughs,  may  fearch.    id: 

If  any  untrue  metal  or  workman(hip  of  tin  or  pewter  be  Offwring  to  fiki 
found  in  any  wares  brought  to  be  fold,  the  mayor  of  Lon* 
Jon^  and  the  matter  and  wardens  of  the  pewterers,  niay 
fi-arch  the  fame  in  the  faid  city ;  and  Jn  all  other  cities  and 
towns  where  there  are  v.^ardens,  the  mayors  and  wardens 
(ball  have  like  authority  ;  and  where  there  are  no  wardens, 
then  the  bead  officers  of  ciiies  or  towns  fliall  appoint 
fearchers ;  and  if  fuch  new  wares  wrought  of  tin  and  pew- 
ur  be  found  defe^iive,  and  in  the  poflcttion  of  the  feller, 
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the  perfon  putting  them  to  fale  (hall  forfeit  the  fame,  half 
to  the  king^  and  half  to  the  fearcber  or  finder*     4  H,  8. 

€.  7.  /.  7. 

SelliAs,  •here.        No  perfon  ufing  the  crafts  of  pewterer  and  brazier,  fhall 

fell  or  change  any  pewter  or  brafs,  at  any  place,  but  only 
in  open  fair  or  market,  or  in  his  own  dwelling  houfe,  ex* 
cept  he  be  defued  by  the  buyer  of  fuch  ware ;  on  pain  of 
jol.  half  to  the  king,  and  half  10  him  who  (hall  fcizeor 
fue.     19  H.  7.  f.  6.     25  //.  8.  r.  9.  /  6. 

Peifons  ufing  the  buying  and  felling  of  pewter,  or  brafs, 
who  (hall  occupy  any  falie  beams  or  weights,  and  every 
peifon  ufing  the  fame,  (hall  forfeit  20s.  half  to  the  king, 
and  half  to  him  that  (hall  fue;  and  alfo  the  beams  to  him 
that  fhall  feize  them.     19  //.  7.  r.  6. 

And  if  the  o£Fender  be  not  fufficient  to  pay  the  forfeiture, 
the  mayor,  or  oiher  head  officer,  wheie  he  (hall  be  found, 
(hail  put  him  in  the  (locks,  and  fo  keep  him  till  the  next 
market  day  next  adjoining,  and  in  the  market  place  put 
him  in  the  pillory  all  the  maiket  time*     id. 

Exporting.  No  perfon   (hall   carry   over   fea,   any    brafs,  copper, 

latten,  bell  metal,  pan  metal,  gun  metal^  nor  fhrofF  metal, 
whether  it  be  clein  or  mixed  (tin  and  lead  only  excepted); 
on  pain  of  forfeiting  double  the  value  thereof*  (and  10  !• 
for  every  thoufand  weight,  2  &  3  Ed.  6.  c.  37.)  half  to 
the  king,  and  half  to  him  that  (hall  fue,  33  H»  8* 
C.7. 

Pheafants.     See  (S^nme. 
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RecuniAts  not 
to  praAiCe  pbyi 
fick. 

Apothecary  ex* 
cffipted  from 
fflicct. 


Surgeons  ex- 
empted itooi  of» 
fictf* 


NO  recufant  conviA  (hall  pradlife  phyfick,  nor  ufe 
the  trade  of  an  apothecary,  on  pain  of  lool.  3  J« 
c.  5.  /  8. 

Apothecaries  within  Londcn  and  (even  miles  thereof,  and 
alfo  apothecaries  in  any  other  place,  who  have  ferved  (t^tn 
years  apprentictfbip,  (hall  be  exempted  from  the  office  of 
conflable,  (cavenger,  overfeer  of  the  poor,  and  all  other 
pari(b,  ward,  and  leet  offices,  and  from  being  put  on  any 
jury  or  inque(^.     6  JV.  c,  4. 

By  the  5  H.  8.  (.  6.   Surgeons  (hall  be  difcharged  of 

the  conftabkfhip,  watch,  and  all  manner  of  office  bearing 

any  armour,   and  alfa  of  all   inqueft  and  juries  witbiM 

London^ 

And 


And  by  the  i8  G.  t.  e.  15.  All  freemen  of  the  ftirgeons 
company  in  London^  (hall  be  exempted  from  the  office  of 
conftable,  fcavenger,  overfeer  of  the  poor,  and  other  parifli, 
ward,  and  leet  offices,  and  from  fcrving  on  juries  and  in- 
quefts.    /.  10. 

And  Mr.  Hawkins^  fpeaking  of  the  former  of  thcfe  fta- 
totes,  fays,  it  fecms  that  by  the  equity  thereof,  and  the  an* 
cient  cuflom  of  the  realm,  atl  furgeons  have  been  allowed 
the  like  privilege  ;  that  is,  whether  in  London  or  elfewhcre. 
2  Haw.  64* 

By  the  32  H.  8.  c.  40.    The  prcfident  of  the  common-  whether  phyfi- 
alty  aixl  feliowihip  of  the  faculty   of  phyfick  in  London,  ^''*''*"y*"^ 
and  the  commons  and  fellows  of  the  fame,  fliall  be  dif-  ^^^^    '*" 
charged  of  watch  and  ward  there,  and  (ball  not  be  chofen 
conftable,  or  any  other  o£icer.    /.  i» 

Yet  it  feems  to  have  been  holden,  th^t  the  equity  of  this 
ad,  doth  not  extend  to  other  phyftcians  not  mentioned  ia 
it^  perhaps  for  this  reafon,  becaufe  phyficians  have  no 
fuch  fpecial  ciiftom  for  their  diicharge,  as  furgeons  are  fsiid 
to  have.     2  Haw,  64. 

And  it  feemcth  that  a  prafliilng  phyfician,  being  chofen 
conftable  in  purfuance  of  a  cuilom  in  refpcdt  of  his  lands 
in  a  town,  has  no  remedy  for  hi:i  difcharge  ;  for  that  there 
are  no  precedents  of  this  kind,  and  his  calling  is  private  ; 
yet  if  he  be  chofen  confiabie  of  a  town,  which  hath  fuffi- 
cient  perfons  befides  to  execute  this  ciEce,  and  no  fpecial 
cuftom  concerning  it,  perhaps  he  may  be  relieved  by  the 
king's  bench.     2  Haw,  63. 

All  juftices,  mayors,  IherifFs,  bailiff?,  conftables,  and  seirchmgfor 
other  officers  in  L^tidon^  (hall  afuft  the  prefxdent  of  the  col-  <^'ugt. 
lege  of  phyficians,  and  perfons  by   them  authorifed,   in 
fcarching  for  faulty  apothecary  wares.     1  Mar.  fejj\  2« 

If  a  phyfician  gives  a  perfon  a  potion  without  any  intent  fhyfician  kill* 
of  doing  him  any  bodily  hurt,  but  with  intent  to  cure  or  pre-  "*  *  p«ticnt. 
ventadifeafe,  and  contrary  to  the  expectation  of  thephyfl* 
cian  it  kills  him,  this  is  no  homicide  \  and  the  like  of  a  fur- 
geon.  And  I  hold  their  opinion  (fays  L.  Hale)  to  be  erro« 
neous,  that  think  if  he  be  no  licenfed  fur^eon  or  phyfician, 
that  occafioned  this  mifchance,  that  then  it  is  felony;  for 
phyfick  and  falves  were  before  licenfed  phyficians  and  fur- 
geons; and  therefore  if  they  be  not  licenfed  accorcUng  to 
ihcflaiute  of  the  3  //.  8.  f.  11.  or  14  H.  8.  c,  5.  they 
are  fubjed  to  the  penalties  in  the  ftatutes;  but  God  forbid 
that  any  mifchance  of  this  kind  £)^)uld  make  any  p  "rfoa 
not  licenfed  guilty  of  murder  or  manflaughtcr.  Thefe  opi- 
nions therefore  may  ferve  to  caution  ignorant  people  not  to 
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hfi  too  bufy  }n  this  kind  in  tamperii^g  with  pbyfick,  but 
afc  no  Ufe  rule  for  a  judge  or  jury  (o  go  by.     i  H,  H, 

4^9-     , 

Pickpockets.    Sec  llarcettp* 
Pigeons.     Sec  OauUf 
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IVho  ihall  And 
them. 


Infamy  of  the 
puniniment. 

Cau'ion  in  in- 
flittiug  itt 


It^fli/^i-J  Hy  f«. 
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0illor^  anU  tumbreU 

TjILLORY  (in  Latin,  coW/irigium^  from  the  perfon's 
•*  neck  being  put  between  two  boards)  is  a  very  ancient 
punlfliment  in  this  kingdom,  and  was  ufed  heiet<»fore  by 
the  S.iXoi)s.     3  In/l,  219. 

The  word  fill  is  com»non  to  all  the  European  languages, 
and  ftgnifics  to  fpoil,  plunder,  or  (as  we  fay)  to  pillage. 
And  pilUrv  (which  we  have  immediately  from  the  French 
p'dlicurie)  hath  been  improperly  applied  to  derK)tc  the  mode 
of  piinjfliment,  whereas  it  fignifies  i\\^  effince^  sls  pilliiuf 
fignifies  I  he  offender,     Eairingt,  ^0. 

The  kurnbrcl  fcemcth  to  have  been  anciently  the  fame 
with  the  ducking  Jiool\  an  engine  for  the  puni(hment  of 
fcolding  women,  by  ducking  ihem  over  bead  and  ears  in 
water,  and  efpecially  in  mud  jy  or  (linking  water,  accord- 
ing to  the  etymology  of  L.  Ccke^  ^\ho  tells  us,  that  the 
word  tumbrel  fignifitth  a  dung  cart.  Lamb.  61,3  hji* 
219. 

Lytry  one  that  hath  a  leet  or  market,  ought  to  have  a 
pillory  and  tumbrel  to  punifh  cftenders ;  and  it  feems  that 
a  Jcet  may  be  forfeited  for  not  taking  careto4)ave  a  pillory 
and  tumbrel.     3  //?//.  219.     2  How,  75. 

They  that  have  been  adjudged  to  the  pillory  or  tumbrel, 
are  fo  infamous,  that  they  ihall  not  be  received  to  be  jurors 
or  witneflcs.     3  InJ},  219. 

And  for  that  the  judgment  to  the  pillory  or  tumbrel  doth 
make  the  delinquent  infamous,  the  jurtices  of  the  peace 
fliouM  be  well  advifed  before  they  give  judgment  of  any 
perfon  to  the  pillory  or  tumbrel,  unlefs  they  have  good 
wajrant  for  that  judgment  therein.  Fine  and  imprifon- 
menr,  for  oflences  fincabie  by  them,  is  a  fair  and  fure  ^*y^ 
3/«//.  219. 

But  by  fevcral  ftatutes  the  puniflimcnt  of  the  pillory  is 
fpeciaily  ordained ;  in  which  cafes  the  diredtions  of  the 
fsid  ftaturcs  refpediveljr'iire  to  be  obferved, 
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ALL  vefleh)  perfons,  and  goods  coining  from  any  Qaareatiae 
place,  from  whence  the  kinfr,  with  the  advice  of  hia  joiaf<u 
privy  coancil»  (ball  judge  it  probable  that  the  infcAton 
may  be  brought,  (hall  be  obliged  to  make  their  quareDtioe 
in  fuch  places,  for  fuch  time,  and  in  fuch  manner  as  (hall 
bediredcd  by  him,  or  by  his  order  made  in  council,  and 
notitied  by  proclamation,  or  publilbed  in  the  gazette.  26 
G,  2,  c.  6»  J.  !• 

And  when  the  king  (hall  make  any  orders  concerning  Orden  for  ^«a* 
tquarentinc,  and  notify  the  fame  by  proclamation,  or  in  the  '«»>**/>«  ^  ^ 
gazette,  the  fannc  fliall  be  publickly  read  the  xtext  Sundofy 
and  the  firft  Sunday  in  every  month  afterwards  (during  the 
time  fuch  orders  (hall  continue)  immediately  after  prayers, 
in  all  places  fet  apart  for  divine  worfliip,  within  fuch 
places  as  (hall  be  fpeclfied  in  fuch  proclamation  or  orders. 

iV.yi  20. 

And  the  jufttces  of  the  cour  ties  adjoining,  or  one  of  Watchmen  to  be 
them,  (ball  forthwith,  when  quarentine  (hall  be  appointed^  appoiotod. 
caufe  watches  to  be  kept  by  day  and  night,  in  the  raoft 
proper  and  convenient  place,  within  the  feveral  adjacent 
parifh^s }  who  (ball  not  permit  any  perfon  whatfoever  to 
come  on  (hore  from,  or  go  on  board  any  (hips  under  qua- 
rentine, except  only  fuch  as  (hall  have  the  charge  of  feeing 
the  quarentine  duly  performed,  or  as  (ball  be  licenfed 
by  fuch  perfon  having  charge  of  the  quarentine.     9  //«• 

And  if  any  fuperintendant  of  the  quarentine,  or  watch* 
man,  (hall  oegle^  his  duty,  he  (hall  be  guilty  of  felony 
without  benefit  of  clergy.     26  G.  2^  r.  6.  /•  17. 

And  if  the  plague  (hail  appear  on  board  any  (hip,  being  Maftertof  &lpi 
10  the  northward  of  Cape  Finijirr^,  the  mafter  (hall  imme-  *<*  »'^*  "'^^^ 
diateiy  proceed  to  the  harbour  of  [S/.  HiMs  Pool^  between 
the  uninhabited  iflands  of  Su  HtlifC$  Tean,  and  North  Wit'- 
btU^  or  to  fuch  other  place  as  his  majcfty  by  advice  of  fais 
privy  council  fliall  appoint;  29  G.  2.  r«  S.]  where  he 
(htli  make  known  his  cafe  to  fome  officer  of  the  cuftoms, 
who  (hall  immediately  acquaint  fome  cuftom  houfe  officer 
of  fome  near  port  of  England  ^  who  (hall  with  all  poffiUe 
fpeed  fend  intelligence  thereof  to  a  fecretary  of  ftate^  and 
'  the  ihip  (ball,  reinaio  there  till  his  majefty's  pleafure  be 
known  ;  nor  (halt  any  of  the*crew  go  on  (bore. 

But  if  he  (ball  not  be  able  to  make  the  iflands  of  Sa/fyf 
or  (hall  be  forced  by  weather  or  otherwtfe  to  go  up  either 
of  the  cbannel^j  he  (ball  not  enter  any  port,  but  remain 
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in  fome  open  road,  till  he  receives  orders  from  his  majeff/ 
or  his  privy  council;  and  (hall  prevent  any  of  the  crevr 
from  )(oing  out  of  the  fhipi  and  avoid  all  intercourfe  with 
other  (hips  or  perfons.  And  the  faid  mafler  or  any  other 
perfon  on  board,  who  (hall  be  difobedient  herein,  (hall  be 
guilty  of  felony  -without  benefit  of  clergy ;  and  may  be 
tried  where  the  oiFcnce  (hall  be  committed,  or  where  he 
fhall  be  apprehended.     26  G.  7.  c.  6.  /  2. 

And  when  any  county  or  place  is  infeded,  or  when  any 
order  (hall  be  made  by  the  king  concerning  quarencine, 
as  often  as  any  vefTel  (hall  attempt  to  enter  into  any  port, 
the  principal  officer  of  the  cuftoms  there,  or  fuch  perTon 
as  (hall  be  authorifed  to  fee  quarentine  performed,  Qi^ll  go 
efF,  or  caufe  fome  other  perfon  to  go  off  to  fuch  vellel ; 
who  (hall  at  a  convenient  diftance  demand  of  the  com- 
mander, the  name  of  the  (hip ;  the  name  of  the  comman- 
der ;  at  what  place  the  cargo  was  taJceo  on  board ;  what 
place  the  veflel  touched  at  in  her  voyage ;  whether  fuch 
places,  or  any,  and  which,  were  infedcd  with  the  plague ; 
how  long  (he  hath  been  in  her  pafTage;  bow  many  perioas 
were  on  board  when  (he  fet  fail ;  whether  any,  and  what 
perfons,  during  the  voyage,  have  been  or  are  infeded ; 
how  many  died  in  the  voyage,  and  of  what  diilemper ; 
what  veflels  he,  or  any  of  his  company  with  his  privity, 
went  on  board,  or  had  any  of  their  company  come  on 
board  his  (hip,  and  to  what  place  they  belonged  ;  and  alfo 
the  true  contents  of  his  ladinti^,  to  the  btft  of  his  know- 
ledge: And  if  it  (hall  appear  on  fuch  examination,  or 
otherwife,  (hat  any  perfon  on  boird  is  infe£)ed,  or  chat 
fuch  jhip  is  obliged  to  perform  quarentine;  the  officers  of 
any  bf  his  majeity's  (hips  of  war,  or  of  any  forts  or  gar- 
rifons,  and  all  other  his  majefty's  officers  whom  it  may 
concern,  and  others  whom  they  (hall  call  to  their  affift- 
ance,  ihaJl,  on  notice  thereof,  oblige  fuch  (hip  to  repair  to 
the  place  appointed  for  quarencine,  be  it  by  firing  of  guns, 
or  other  force  :  And  if  fuch  vefTel  (hall  come  from  any 
place  infedled,  or  have  any  perfon  on  board  infeAed,  and 
the  mafter  (hall  conceal  the  fame,  he  (hall  be  guilty  of  fe- 
lony without  benefit  of  cKrgy  ;  and  if  he  (hall  not  make 
a  true  difcovery  in  any  other  of  the  particulars,  he  (ball 
forfeit  200 1.  half  to  the  king,  and  half  to  him  that  (hall 
fue.    /.  3. 

And  It  any  officer  of  the  cuftoms,  or  other  officer,  (hall 
neglect  his  duty  herein ;  he  (ball  forfeit  his  office  and  looL 
in  like  manner,    /  11. 

And  the  mafter,  after  his  arrival  at  the  place  of  qua- 
rentine, (hiiU  deliver  on  demand  tp  the  chief  officer  ap- 
pointed 
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pointed  to  fee  quarentine  duly  performed,  fuch  bill  of  health 
and  manifeft  as  he  {hM  have  received  from  any  Briti/h 
confttL  together  with  his  log-book  and  journal  ;  on  pain 
of  500).  in  like  manner.    J*  4*  l.  •      • 

And  all  perfons,  liable  to  perform  quarentinc,  ihall  be  f^^^'^^  **' 
fubjecf  10  fuch  orders  as  they  fhall  receive  from  the  offi- 
cer authorifed  to  fee  it  performed  ^  who  ihall  have  power 
to  in'orce  obedience,  and  in  cafe  of  necellity  (o  call  others 
to  their  aiBliance.    /.  9. 

And  any  officer  of  the  cuftoms,  or  others,  direflcd  to  ^l^fj?,^)*'  "^ 
take  care  of  the  quarentine,  may  ieize  any  boat  belonging 
to  tucb  vefieU  and  detain  the  fame  till  quarentine  be  per- 
formed.    9  jfn.  c*  2* 

And  if  the  commander  of  the  ihip  (hall  go  himfelf,  or  Penalty  of^qtHt^ 
permit  any  fearoan  or  pafienger  to  go  on  (hore,  or  on  board  ^^^^    ^    ^ 
any  other  vefliel,  during  the  quarentine,  without  licence  of 
the  perfon  having  ci^arge  of  the  quarentine  i  the  (hip  and 
tackle  fhall  be  forfeited  to  the  king.     id. 

And  if  any  perfon  (hall  come  on  (hore,  or  go  aboardmny 
other  (hip;  the  perfbns  appointed  for  feeing  quarentine  duly 
performed,  may  compel  him  to  return  and  continue  during 
the  quarentine  :  And  fuch  perfon  fo  leaving  fuch  (hip,  and 
being  thereof  (after  expiration  of  the  quarentine)  convidled 
by  oath  of  one  witnefs^  before  one  juAice  near,  (hall  forfeit 
not  exceeding  20 1.  to  be  paid  immediately  to  fuch  juftice, 
who  may  reward  the  informer  thereout  not  exceeding  a 
third  part,  and  pay  the  remainder  (charges  deducted)  to  the 
poor  of  the  pari(h  where  the  convidlion  (hall  be  ^  and  in 
default  of  payment,  he  may  commit  ^im  to  the  houfe  of 
corre£tion,  to  be  kept  to  hard  labour  not  exceeding  one 
month,    id. 

And  by  the  26  G.  2.  c.  6.    If  the  mafter  (hall  quit,  or 
knowingly  permit  any  perfon  to  quit  the  (hip,  by  going  on 
(hore,  or  on  board  any  other  veflel,  before  the  quarentine 
(hall  be  performed,  unlefs  in  fuch  cafes  as  (hall  be  permit- 
ted by  the  orders  concerning  quarentine ;  or  if  he  (hall 
nor,  m  convenient  time  afcej  notice,  caufe  the  veiTel  and 
lading  to  be  conveyed  to  the  place  appointed  for  quaren- 
tine, he  (hall  forfeit  500 1.  half  to  the  king,  and  half  to 
him  that  (hall  fue :  And  if  any  perfon  (hall  fo  quit  fuch 
(hip,  all  perfons  by  any  kind  of  force  may  compel  him  to 
return }  and  he.  ihall  for  fuch  olFence  be  imprifoned  fix 
months,  and  forfeit  200 1.  half  to  the  king,  and  half  to  him 
that  (hall  fue.    /  5. 

And  if  any  perfon  (ball  go  on  board,  and  return  from  Perfom  goiQf 
any  (hip,  during  the  quarentine,  without  fuch  licence;  >^°'"'* 
be  ipay  be  compelled  by  the  perfons  appointed  as  aforcfaid^ 
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to  return  and  continue  on  board  during  futh  <}uarentine« 
and  the  mafter  of  fuch  (hip  (hall  there  keep  and  maintain 
him*     9  yfff.  c.  2» 

When  any  part  of  Great  Brhain^  Ireland^  Guernfey^ 
yerfeyj  Alderney^  Sark^  or  Man^  France^  Spain^  Porlu^aly  or 
the  low  countries  (hall  be  infeded,  the  icing  by  pro- 
clamation may  prohibit  all  fmall  boats  and  veflels  under 
the  burden  of  20  tons,  from  failing  out  of  port,  till  fecu- 
rity  be  firlt  given  by  the  mafter,  10  the  facisfadlion  of  the 
principal  officer  of  the  cuftoms,  or  chief  magiftrate  of  the 
port,  by  bond  to  the  king  with  furetles,  in  the  penalty  of 
300  1.  that  he  (hall  not  go  to  or  touch  at  any  place  men- 
tioned in  the  proclamation  \  and  that  the  mafter  and  every 
mariner  and  pafTenger  (hall,  during  the  time  afo^faid,  not 
go  on  board  any  other  veflei  at  fea  ;  and  that  he  (hall  not 
permit  any  perfon  Co  come  on  board  fuch  boat  or  veflel  at 
fea  ;  and  (hall  not  receive  any  goods  out  of  any  other  vcf- 
M  \  for  which  bond  no  fee  (hall  be  taken.  And  if  fuch 
boat  or  veflel  (hall  fail  before  fuch  fccurity  given,  the 
fame,  together  with  the  tackle  and  furniture,  (ball  be  for- 
feited to  the  king  ;  and  the  mafter  and  every  mariner  there- 
in, being  thereof  convided,  on  his  appearance  or  default, 
on  oath  of  one  witncfs,  by  onejuftire  where  the  offender 
(hall  be  found,  (hall  forfeit  20  I.  half  to  the  informer,  and 
half  to  the  poor  of  the  parifh  where  the  offender  (hall  be 
found  by  diftrefs ;  and  for  want  of  fuflicient  diftrefs  to  be 
commicted  to  prifon  for  three  months,      26  G.  2.  c,  6. 

/  19. 

Whenever  (he  king,  with  the  advice  and  confcnt  of 

parliament,  fliall  diredt  lazarets  to  be  provided,  for  receiv- 
ing of  perfons  obliged  10  perform  quarentine,  or  for  airing 
of  goods,  it  (hall  be  lawful  to  erc£l  (he  fame,  either  in  any 
wafte  grounds  or  commons,  or  where  there  are  not  fufH- 
cient,  in  the  feveral  grounds  of  any  perfon  whatfoevcr,  not 
being  a  houfe,  park,  garden,  orchard,  yard,  or  planted 
wa!k,  or  avenue  to  a  houfe,  paying  for  the  fame  as  (hall 
be  agreed  on  between  the  perfons  interefted,  and  any  two 
perfons  appointed  by  the  king  under  his  fign  manual;  and 
if  they  cannot  agree,  then  the  faid  two  perfons  (bill,  30 
(lays  before  the  icflions,  give  to  the  occupier  a  notice  in 
writing,  defcribing  the  quantity  of  ground,  and  purporting 
that  the  confideration  for  the  fame  will  be  fettled  by  a  jury 
at  fuch  feflions.  And  the  juftices  there,  on  proof  of  fuch 
notice  (hall  charge  ihS  jury  which  (hail  attend  there  (or 
fome  other  jury  to  he  then  and  there  impanelled  and  re- 
tutned  by  the  flierifF  without  fee)  and  caufe  to  be  fworn, 
well  and  truly  to  afl'efs  the  value  of  luch  grounds,  to  whom 
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the  partwes  may  have  their  lawful  challenges ;  and  the  ver- 
&i&  of  the  faid  jury,  and  the  ju£^i;meqt  of  the  juftices 
thereupon,  (ball  be  concluftve,  and  finally  bind  all  parties ; 
and  thereupon  (he  king  (hall  hold  fuch  groun.^s  fur  fuch 
term  as  he  ihail  ji^dge  necelfary,  pa^^^o  ^^^^  ^^^^  fapie  fuch 
rent  or  oiher  coDflderation  as  Qiall  be  fo  zRliYcd.  26  G.  2I 
f.  6.  /  6-  And  by  the  12  G.  3.  r.  57.  the  lords  of  the 
treafury  may  contrail  for  an  abfolutc  purchafe  of  fuch 
lands,  mcffuagjrs,  and  tenemenig,  to  be  vetted  in  the  crown 
unalienably :  And  if  the  parties  cannot  agree,  the  price 
Ihall  be  fettled  at  the  feffions  as  aforefaid,  on  giving  like 
notice  to  the  owner. 

And  theofHcers  authorifed  to  put  in  e?(ecution  fuch  or- 
ders as  aforefaid,  fhall  caufe  all  perfons  obliged  to  perrorm 
quarentine,  and  all  goods  comprized  in  fuch  orders,  to  re- 
pair or  be  conveyed  co  fome  of  the  faid  lazarets,  or  to  fuch 
other  places  as  (hall  be  provided  according  to  fuch  orders. 
25  G.  2.  c.  6.  /  7. 

And  if  any  perfon  (hall  refufe  or  negleS  (o  repair,  with- 
in convenient  time  after  notice,  to  the  lazaret  or  other  place 
appointed,  or  (hall  cfcapr  or  attempt  to  efcape  from  tbencci 
before  quarentine  performed  ;  the  watchmen,  and  other 
perfons  appointed  to  fee  quarentine  performed,  by  force 
may  compel  him  to  repair  or  return  thither :  and  everjr 
perfon  fo  refufing  or  neglecting  to  repair  thither,  and  alfo 
every  perfuo  a^ually  elcaping,  (bail  be  guilty  of  felony 
without  benefit  of  clergy,     id,  /.  8. 

And  if  any  perfon  not  infe£ted,  nor  liable  to  perform  Perfoni  entering 
quarentine,  (hall  enter  any  lazaret,  or  other  fuch  place,  l>s»ets,  not  to 
and  (hall  return  or  attempt  to  return,  unicG  as  permitted  ^g^"J°^""  **"** 
by  fuch  orders  J  the  watchmen,  or  other  perfons  appointed,  formea. 
by  force  may  compel  him  to  return  and  perform  quarentine: 
and  if  he  (hall  actually  efcape  before  he  hath  performed  the 
f'me,  be  (hall  be  guilty  of  feJony  without  benefit  of  clergy* 
iV. /.  JO. 

And  the  mayor,  head  officers,  anc)  jufiices  of  the  peace  Aflr«(rrnent  for 
of  tvcry  city,  borough,  town  corporate,  and  places  pri-  f*''e^^P«f<»w 
vileged,  or  any  two  of  them,  may  alTcfs  every  inhabitant^ 
and  all  houfes  of  habitation,  lands,  tenements,  and  here- 
diraments,  for  the  realbnable  relief  of  perfons  infe£led 
with  the  plague,  or  inhabiting  ip  infedled  houfes,  and  levy 
the  fame  by  warrant ;  and  it  the  party  to  whom  the  war- 
rant is  direded  (hall  not  find  any  goods  to  levy  the  fame, 
then  upon  return  thereof,  they  (hall  by  \varrdi\t  caufc  thp 
perfon  to  be  arrcfted,  and  committed  to  gaol  till  he  ihall 
pay.     I  y.  £.  31./.   2,  3. 

And  if  (he  inhabitants  of  fuch  place  (hall  find  theailc-vcs 
9  unable 
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unable  to  relieve  all  fuch  perrons,  then  on  certificate  there, 
of  by  the  faid  magiftrates  or  two  of  them,  to  the  juftlcei 
of  the  county  of  or  near  the  faid  city  or  other  place,  or  to 
two  of  them,  they  may  tax  the  inhabitants  of  the  county 
within  five  miles  of  the  place  infeded,  at  fuch  weekly  fums 
as  they  fliall  think  reaionable,  to  be  levied  by  their  warrant 
by  fale  of  goods,  and  in  default  thereof,  by  imprifonmenc 
as  aforefaid.    f.  4. 

And  if  the  Infecllon  (hall  be  in  a  town  where  there  are 
no  juftices,  or  in  a  village  or  hamlet;  then  two  juAiceS 
of  the  county  may  aflefs  the  inhabitants  of  the  coun:y, 
within  five  miles  of  the  place  infeded,  at  futh  weekly  fums 
as  they  fhall  think  fie,  for  the  reafonable  relief  of  per- 
fons  infected ;  to  be  levied  by  their  warrant  by  fale  of 
goods,  and  in  default  thereof  by  imprifonment  as  afore* 
faid.    /  5. 

All  which  faid  ta.ves  (hall  be  certified  at  the  next  quarter 
feffions,  for  fuch  town  or  county  refpedively  ;  and  there 
they  may  order  the  fame  to  continue,  or  be  enlarged  or  ex- 
tended to  any  other  part  of  the  county,  or  otherwife  deter- 
mined,   f,  6. 

Officer  makjng  default  in^Ievying  the  fame,  (hall  forfeit 
10  s«  to  be  employed  to  the  charitable  ufes  aforefaid.  /,  6. 
But  it  is  not  faid  how  this  penalty  (hall  be  levied. 

And  the  juftices,  mayors,  and  other  head  officers  may 
appoint  within  their  limits  fearchers,  watchmen,  exami- 
ners, keepers,  and  buriers  for  tho  places  infeded  ;  and 
give  them  dire£lions,  and  fwear  them  for  the  performance 
thereof.    /,  9. 

If  any  perfon  ihall  conceal  from  the  officers  of  quaren- 
tine,  or  convey  any  letters  or  goods  from  any  (hip  under 
quarentine,  or  from  any  lazaret ;  he  (ball  be  guilty  of  fe- 
lony without  benefit  of  clergy.     26  G,  2.  r.  6.  /  18. 

if  any  officer  or  other  perfon  (hall  imbezil  or  damage 
any  goods  performing  quarentine,  he  (hall  pay  treble  da- 
mages with  full  cofts.    yi  II. 

After  quarentine  performed,  and  on  proof  thereof  by 
the  oaths  of  the  mafler  and  two  other  perfons  of  the  (hip, 
or  by  the  oaths  of  two  credible  witnefTes,  before  the 
cuftom^r,  comptroller,  or  colleAor  of  that  or  the  next  port, 
or  their  deputies,  or  a  juftice  near,  and  that  the  ViJ/ii  and 
every  fuch  per/on  are  free  from  infcdion ;  and  after  pro- 
ducing a  certificate  thereof  figned  by  the  chief  officer  who 
fuperintended  the  quarentine ;  fuch  officer  of  the  cuftoms, 
together  with  the  faid  jufiice,  (hall  give  a  certificate  there- 
of (gratis)^  and  thereupon  the  veflTel  and  every  fuch  perfon 
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And  atl  goods  liable  to  quarentine  (hall  be  opened  and 
aired,  a^  by  fuch  orders  (hall  be  direded ;  and  after  fuch 
order  hath  been  complied  with,  and  a  certificate  thereof 
given  by  the  chief  officer  appointed  to  fuperintend  the  qua- 
rentine and  airing  of  fuch  goods,  and  proof  made  thereof 
by  the  oaths  of  two  witnefles,  before  the  cuftomer,  comp« 
troller,  or  colledor  of  the  next  port,  or  any  of  their  depu« 
ties,  or  any  juflice  living  near }  on  certificate  and  return 
of  fuch  proof  by  fuch  culiomboufe  officer  to  the  Commif- 
ficnera  of  the  cuftoms,  they  or  two  of  them  by  their  order 
(hall  difcharge  the  fame.    /.  15. 

And  if  any  perfon  (hall  take  any  fee  for  fuch  oath,  order^ 
or  certificate  i  he  (ball  forfeit  lool.  half  to  the  king,  and 
half  to  him  that  (ball  fue.    /  1 6« 

And  if  any  fuperintendant  of  the  quarentine,  or  watch- 
man^  (hall  in  fuch  cafe  give  a  falfe  certificate  ;  be  (hall  be 
guilty  of  felony  without  benefit  of  clergy.    /•  17. 

[Note }  the  abovementioncd  zEt  of  the  9  Jfn.  was  re* 
pealed  by  the  y  G,  Jl.  i.  c.  3.  but  was  revived  by  the  8  G. 
c,  8.  which  enaAs,  chat  neither  the  faid  (latute  of  the  7  Cr. 
nor  any  thing  therein  contained,  (hall  continue  in  force 
longer  than  March  25,  1 723.] 


I !^  VERY  perfon  who  (hall  for  hire,  gain,  or  reward, 
|y  a£t,  or  caufe  to  be  adled,  any  play  or  other  enter- 
tainment of  the  ftage,  qr  any  part  therein,  if  he  (hall  have 
no  legal  fettlement  where  he  aSs,  without  authority  from 
the  king  or  the  lord  chamberlain,  (hail  beseemed  a  rogue 
and  vagabond  within  the  12  ///f.  (which  ad  is  repealed ; 
but  the  fame  is  re-ena£ied  by  the  17  6.  2.  €*  5.)  10  G.l* 
r.  28.  f,  I. 

Or  otherwife  he  (hall  forfeit  50 1. ;  in  which  cafe  be  (hall 
not  alfo  fuffer  as  a  vagrant.    /  2. 

And  if  any  play,  or  part  thereof,  be  aded  in  any  place 
where  wine,  ale,  beer  or  other  liquors  (hall  be  fold,  the 
fame  (hall  be  deemed  to  be  acted  iotgain^  hire^  and  reward* 

And  no  perfon  (ball  for  hire,  gain,  or  reward,  ad  or 
caufe  to  be  aded  any  new  play,  or  any  part  therein,  or  any 
new  part  added  to  an  old  play,  or  any  new  prologue  or  epi- 
logue, unlefs  a  true  copy  thereof  be  fent  to  the  lord  cham- 
berlaini  14.  days  before  the  ading,  together  with  an  ac- 
count 
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count  when  and  where  it  is  intended  to  be  ailed,  irgned  by 
ohe  of  the  rtianagers.    /,  3. 

And  the  Jortf  chamtcrlain  nlay  firohibh  the  fame  as  he 
thinks  fit;  and  if  any  perfon  fh^Il  z&.  wPthout  fuch  copy 
being  fcnt,  or  againft  fuch  prohibitic^n,  h^  (hall  forfeit  50!. 
and  the  licence  of  the  playhoufe  fhal]  be  void. 

And  no  perfon  (ball  be  authorifed  to  a£J,  except  within 
the  liberties  of  the  city  of  iViJiminfler^  and  where  the  king 
fhal  I  rcfjde.    /  5. 

But  by  the  28  G.  3.  r.  30.  It  (hall  be  lawful  for  the  jaf- 
tices  at  the  general  or  quarter  fefSons,  at  their  difcrction, 
to  grant  a  licence  to  any  perfon  making  application  for  the 
/ame  by  petition,  for  the  performance  of  any  fuch  plays  or 
entertainments  of  the  (^age  as  are  or  (hall  be  reprefented  at 
the  licenfed  theatres  in  WeJlmlnJIery  or  have  been  fubmittcd 
to  the  infpeSion  of  the  lord  chamberlain  as  aforefaid,  at 
any  place  within  their  jurifdiftion,  or  within  arty  city, 
tOA'n,  or  place,  fituate  wirhin  the  limits  of  the  fame,  for 
any  time  not  exceeding  60  days,  to  commence  within  the 
^  then  next  6  months,  and  to  be  within  fuch  4  months  zs 
(hall  be  fpecifred  in  the  faid  licence,  fo  as  there  be  only  one 
licence  in  ufe  at  the  fame  time  within  the  jurifdi6lion  {0 
given,  and  fo  as  fuch  pjace  be  not  within  20  miles  of  London 
oi'lVffim'inJicr\  of  8  miles  of  any  patent  or  liCcnfed  the- 
atre; or  10  miles  of  the  refidencc  of  the  king  ;  or  of  any 
place  within  the  fame  jurifdidion,  at  which,  within  6 
months  preceding,  a  licence  under  this  a£^  (hall  have  been 
bad  and  exercifed  ;  or  within  14  miles  of  either  of  the  uni- 
verfities ;  or  within  2  n)iles  of  the  outward  limits  of  any 
city,  town,  or  place,  having  peculiar  jurifdiifi ion  ;  and  fd 
alfo  as  no  licence  upder  this  ad  (hall  have  been  had  and 
exercifed  at  the  fame  place  within  8  months  then  next  pre- 
ceding.   /•  I. 

Provided,  that  no  fuch  licence  (ball  be  granted  to  be  ex- 
ercifed within  any  city,  town,  or  place,  having  peculiar 
jurifdidtion,  unlefs  proof  be  made  that  the  majority  of  the 
juftices  afling  for  fucH  place,  have  at  a  public k  meeting 
figned  their  CDtifent ;  or  unlefs  an  exprefs  condirjon  be 
therein  inferted,  that  the  fame  (hall  not  b^  valid  until  ap- 
proved by  the  majority  of  the  juftices  of  fuch  place  at  a 
mectifig  holden  exprefly  for  that  purpofe.     /.  2. 

Provided  alfo,  that  no  fuch  licence  (ball  be  granted  by 
the  juftices  within  any  city,  town,  or  place,  unic^  notice 
Ihall  have  been  given  by  the  perfon  applying  for  fuch  li- 
cence, three  weeks  .before  fuch  application,  to  the  mavcr, 
bailiff,  or  other  cr'-ief  civil  officer  of  fuch  place,  of  fiich 

intended  application.    J,  3 

All 
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AH  the  bid  pecuniary  penalties  may  be  recovered  in  the 
courts  Bt  IVifiminjUr^  **or  before  two  juftices,  by  the  oath 
of  one  witnefs,  or  confefTion,  to  be  levied  by  diltrefa  ;  and 
for  want  of  fufficient  diftrefs,  the  oiFendcr  to  be  committed 
to  the  houfe  of  correflion,  not  exceeding  fix  months,  to  be 
kept  to  hard  labour ;  or  to  the  common  gaol,  not  exceed- 
ing fix  months,  without  bail  or  mainprize :  Perfons  ag- 
grieved by  order  of  the  jufiices  may  appeal  to  .the  next  fef- 
fions :  The  faid  penalties  to  be  diftributed,  half  to  the  ii^ 
former,  and  half  to  the  poor.     10  G,  2.  c.  28.  /.  6. 

But  by  fpecial  a£}s  of  parliament  playhoufes  are  permit* 
ted  to  be  ereflcd  in  particular  places. 

Plate.    See  Cycifc* 
PoifoiT.  -^Sec  ©omiciDe^ 


BIGAMY  19,  where  a  man  has  two  wives  fucceflively ;  Bigamy  ina  f^. 
Polygamy,  where  he  hath  feveral  wives  at  the  fame  Ijgvny* 
time :  but  they  are  commonly  confounded  one  with  the 
other. 

By  the  i  7^.  r.  1 1.  If  any  perfon  within  his  majejifs  do^ 
minimi  of  England  and  Wale?,  being  married^  Jlxdl  marry 
any  perfon^  the  for  mar  hujband  or  wife  being  alive  \  every  fuch 
offence  Jhall  be  felony^  and  the  perfon  fo  offending  Jhali  juffer 
death  as  in  cafes  of  felony ;  and  Jhall  be  tried  in  the  county 
where  he  orjhe  was  apprehended^  as  if  the  offence  bad  been 
committed  in  fuch  county. 

Provided^  that  this  Jhall  not  extend  to  any  perfon^  whfe  huf^ 
band  or  wife  Jhall  be  continual  remaining  bey  end  the  J'eas  for 
feven  years  together  : 

Or  whofe' hufband  or  wife  Jhall  abfent  him  or  herfelf  the  one 
from  the  otbir^  for  feven  years  together^  in  any  part  within  his 
majeflys  dominionsy  the  one  of  them  not  knowing  the  other  to  be 
living  within  that  time  : 

Provided  olfo^  that  this  Jltall  not  extend  to  any  perfon  that 
fiedl  be  at  the  time  of  fuch  marriage  divorced  by  any  fentence  in 
the  ealefiajlical  court : 

Or  so  any  per/on  where  the  former  marri:ige  hath  been  by 
fentence  in  the  eccleftajlical  court  declared  to  be  %oid  and  of  na 
effea : 

Nor  to  any  perfon  by  reafon  of  any  former  marriage  had  or 
ntadi  wUbin  ago  of  confent^ 

Provided 


304  0olMamp^ 

ProviJed  alfi^  that  no  attaindir  for  this  offtna  maiiftlhtf 
ly  this  aSi^/hall  work  any  corruption  of  bloody  loft  ofdowtr^  or 
difinberifm  of  biirs. 

If  any  ftrfon  within  his  majeffs  dominions  of  England 
and  Wales]  If  the  firft  marriage  waa  beyond  Tea,  and  the 
latter  in  England,  the  party  may  be  indl£lcd  here,  becaufe 
tbe  latter  marriage  makes  the  offence ;  but  if  the  fird  mar- 
riage  was  in  England^  and  the  latter  beyond  fea,  it  feemcth 
that  the  offender  cannot  be  indi£led  here,  becaufe  the  of« 
fence  was  not  within  the  kingdom*     Ktly*  79,  8o. 

hcing  married]  This  extends  to  a  marriage  defa&o^  or 
voidable  by  reafon  of  confanguinity,  affinity,  orfuchlike; 
for  it  is  a  marriage  in  judgment  of  law  until  it  be  avoided  ; 
and  therefore,  though  neither  marriage  be  dojurt^  yet  they 
are  within  this  ftatote.     3  Inft^  8ti. 

But  there  muft  be  adual  proof  of  the  marriage;  for  in 
,    thfs  cafe  the  circumilances  of  cohabitation  and  reputation 
are  not  fufficient.    Bur.  Mamf.  2057. 

Shall  marry  any  perfon^  the  former  hvfiand  or  wifi  being 
alive]  If  a  man  marrieth  a  wife,  and  then  marrieth  ano- 
ther the  former  wife  being  living,  and  then  fuch  iirft  wife 
dying  he  marrieth  a  third  the  fecond  wife  being  living ; 
this  marrying  of  the  third  is  not  felony,  becaufe  the  mar« 
riage  with  fuch  fecond  wife  was  merely  void:  but  other- 
wife  it  would  have  been  if  he  had  married  the  third,  the 
firft  and  true  wife  being  living,     i  i/*  H.  693. 

Every  fuch  offence  flmll  be  felony]  And  fuch  fecond  mar- 
riage is  merely  void.     3  Inji.  88. 

And  the  per  fin  fo  cff^ending  Jhall  fuffir  death  as  in  cafes  tf 
felony]  Yet  he  (hall  have  the  benefit  of  clergy ;  the  fame 
being  not  excluded  by  expre%  words.     3  /^«  89. 

And  Jholl  be  tried]  The  firft  and  true  wife  it  not  to  be 
allowed  as  a  witnefs  againft  the  hufband  ;  but  it  feemeth 
clear,  that  the  fecond  wife  may  be  admitted  to  prove  the 
fecond  marriage,  being  not  fo  much  as  his  wife  de  fo&o. 
1  H.  H.  693. 

In  the  county  where  he  or  Jhe  was  apprehended}  This  is 
added  only  cumulative ;  for  he  may  be  indidled  where  the 
fecond  marriage  W9S,  though  he  be  never  apprehended  | 
and  fo  be  proceeded  againfl  to  outlawry.     1  //•  H.  694* 

Shall  not  extend  to  any  perfon^  whofe  hujhand  or  wfi 
Jhall  be  continually  remaining  btyond  tbo  feas  for  feven  years 
together]  And  in  this  cafe  notice  that  be  or  llie  it  liviPg* 
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Is  not  material,  in  refpcA  to  the  commorancy  beyond  fea* 
3  iHfi.  88. 

Uiynd  the  fi£s]  And  this,  althoug^h  ic  be  within  the 
Ling's  dominions;  as  in  New  England,  or  Ireland.  1  //• 
Ji.  693. 

Or  tihyfi  bujianjcr  w'fe  /hallahftnt  htm  or  herfelf  the  om 
fnm  the  0  ber^  for  ftven  yean  t  gether^  in  any  part  within  his 
majtftfi  dominisnsy  the  one  of  thttn  not  kmi^irig  ih:  ether  to  he 
living  within  :hat  time]  So  that  in  this  cai'e  notice  is  mate- 
ria!, and  makes  the  olfence.     3  In/i,  83. 

Shall  not  extend  to  any  per/on  that  fhall  he  at  the  time  fffruh 
marriage  divorced  iy  any  fentence  in  the  eccUfuijVual  couri\ 
And  this  is  intended  a  divorce  not  a  vincuh  matrimonii^  for 
then  without  the  aid  of  any  provifo  either  may  freely 
marry ;  but  it  muft  be  intended  of  divorces  a  menja  et  thoru 
I  //.  //.  694. 

AV  to  any  perfon  by  reafon  of  any  former  marriage  bad  or 
made  tvitbin  the  age  of  eonftnt'\  If  the  man  be  above  fourteen 
and  the  wife  under  twelve,  or  if  the  wife  be  above  twelve 
and  the  man  under  fourteen,  yet  may  the  hufband  or  wife 
fo  above  the  age  of  confent  difagree  to  the  efpoufais,  as 
well  as  the  party  that  it  under  the  age  of  confenr  \  for  the 
advantage  of  difagreement  muft  be  reciprocal.  And  fo 
it  was  refolved  by  the  judges  and  civilians,  T.  4.2  Eiiz, 
in  the  King^s  Bench,  in  a  writ  of  error  between  Babir.^ton 
and  ff^aruer.  So  as  if  either  party  be  within  age  of  con- 
fent, it  is  no  former  marriage  within  this  act.     3  7^7.  89. 

Pond*    See  Caxixu 
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CONCERNING  the  binding  and  orr?eringof  parifh 
and  other  apprentices,  fee  title  ?ippueuttCC0« 

Concerning  the  filiation  and  maintenance  of  baftard 
children,  fee  title  BaSattlSt^ 

Concerning  the  ordering  of  fervants,  and  other  work* 
men  and  labourers,  fee  title  &erbantd«. 

For  thefe  do  fiUl  in  with  this  titlo^  no  further  than  as 
they  happen  to  become  poor :  Upon  which  account*  their 
fettlements  are  here  treated  of  i  but  nothing  otbcrwife  in 
particular  concerning  (hem. 

Vol.  III.  V  It 


3q6  i^OOt^     (Overfeers.) 

It  is  to  be  noted  in  this  place,  that  the  OatMte  of  22  C 
2*  i*  83.  efiablifhes  many  new  regulations  with  regard 
to  the  maintenance  of  the  poor ;  but  as  that  ftatute  leaves 
it  optional  in  any  pariQi  or  other  place  whether  ibey  will 
adopt  thefe  regulations  or  continue  in  the  prefent  modey 
it  is  judged  lequiflte  for  the  prefent  to  preferve  this  title 
unaltered,  further  than  by  inferting  at  the  end.  of  it  an  ac- 
count of  the  faid  ftatute  of  22  C  3.  which  being,  as  it 
were,  in  its  probationary  (late,  remains  as  the  fubjed  of 
future  confideratiirn, 
jurtices  although       jj  mgy  be  proper  here  to  take  notice  of  the  16  G.  2.  f. 
fc?cX"ocUa"l  J^-  which  enads.  That  juOices  may  do  all  things  apper- 
^ai.erc.  taining  to  their  oHice,  io  far  as  the  fame  relates  to  the  laws 

for  the  relief,  maintenance^  and  fetilcment  of  the  poor  > 

or  to  any  laws  concerning  parochial  taxes,  levies,  or  rates, 

notwithflanding  they  arc  rated  or  chargeable  with  the  rates 

^^^  not  in  ip-     within  any  place  aftc(ned  by  fuch  their  a£ts.     Provided,  that 

*'*'*  •  this  fliall  not  empower  any  jufticc  for  any  county  at  large, 

to  a£^  in  the  determination  of  any  appeal  to  the  feffions  of 
fuch  county,  from  any  order,  matter,  or  thing,  relating  to 
any  fuch  parifh,  town  (hip,  or  place,  where  fuch  juftice  is 
fo  charged  or  chargeable. 

Of  this  extenfivc  title,  it  is  propofcd  to  treat  in  the  fol- 
lowing ordtr :  That  is  to  fay, 

/.  Concerning  the  appointment  of  cverfeerSy  with 

their  duty  thereupon. 
11.  Ofjettlernents. 
IIL  Of  removals. 

jy.  Of  the  poor  rate^  and  other  helps  towards  their 
relief. 
V.  Of  the  relief  and  ordering  of  the  poor. 
VL  Of  the  overfeers  acccttnt. 
VI L  Penalty  of  cver/eers  for  the  negleSl  of  their  duty. 
VIIL  Indemnity  cf  overfeers  in  the  performance  of 
their  duty. 

/.   appointment  of  overfeers^  u^ith  their  duty  there- 
upon. 

Anciently,  the  maintenance  of  the  poor  was  cfcieflf 
an  eccleftafiical  cot«ern.  A  foutth  part  of  the  tithes  in 
every  panfh  was  fee  apart  for  that  purpofc.  Thcminifler, 
unJei  the  bilbop,  had  the  principal  direi^ion  in  the  dlfpofa^ 

theteofy 
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thereof,  aflifted  by  the  churchwardens  and  other  principal 
inhabitants.  Hence  naturally  became  eftabliflied  the  paro- 
chial fettlcraent.  Afterwards,  when  the  tithes  of  many  of 
the  parifhes  became  appropriated  to  the  mopaficrics,  thofc 
focieties  had  fome  ftiare  Jikewifc  (by  reafon  of  the  faid 
tithes,  and  other  donations  for  that  purpofc)  in  the  relief  of 
the  poor.  And  the  reft  was  made  up  by  voluntary  contri- 
butions.—-By  the  ftatute  of  the  27  H,  8.  c,  25.  The 
churchwardens  or  two  other  cf  every  parifli,  were  to  make 
cdU^lions  for  the  poor  on  Sundays. —  By  the  5  ^  6  Ed,  &• 
f.  2t  The  rrani/Ur  and  churthwarckns  were  annually  to  ap- 
point two  able  perfons^or  more  to  be  gathtrers  and  collc'lors  of 

alms  for  the  poor, By  the5£/.  f.  3,     The  pan/fjr.ners 

were  to  chufe  the  faid  coUeSlors  and  gatherers  for  the  poor, — 
By  the  14  EL  r.  5.  Thcju/Iices  were  to  appoint  colIeP*ors 
for  the  poor  within  every  parifh  ;  and  were  2ilfo  to  appoint 
theOtJECftfU  of  the  poor,  whofe  office  was  nearly  the  fame 
as  it  is  at  prefent,  except  only  for  collefting  the  money, 
which  was  done  by  the  aforefaid  gatherers  or  colh^^rs. ^^By 
the  18  El,  f.  3.  The  juftices  were  to  appoint  colleSfors  and 
gOfternOCjS  of  the  poor.— By  the  39  EL  c.  3.  The 
churchwardens  of  every  parifli,  and  {o\xx  fubjianiial  houfbold* 
trs  there,  being  fubfidy  men,  or  for  want  of  fubfidy  men, 
four  other  fubAantial  houlholders,  to  be  nominated  yearly 
in  Eajier  week  by  two  juftices  (i  Q^  )  were  to  be  called 
voerfters  of  the  poor  of  the  fame  parifli.— -And  fo  it  conti- 
nues with  fome  fmall  variation,  by  the  flatute  of  the  43  £/• 
r.  2.  as  followetb : 

The  churchwardens  of  every  pari/h^  and  four^  ihrce^  or  two  Statutes  con- 
fubftantial  houlholders  there^  as  Jhall  be  thought  meet^  having  «''."'"8  ****  '/* 
rejpecf  to  the  greatnefs  of  the  partjh^  to  be  nominated  yearly  sn  overfcow. 
Eaflcr  week^  or  within  one  month  after  Eaftcr,  under  the  hand 
•rfsal  of  two  or  more  jufiices  of  the  peace  in  the  fame  county^ 
whereof  one  to  be  of  the  quorum,  dwelling  in  or  near  the  parijh 
or  divifton^  Jhall  be  called  overfeers  of  the  poor  of  the  fame  parijh. 
43  £/.  c.  2.  f.  I. 

And  by  the  13  f5f  14  C.  2.  c.  12,  Whereas  the  inhihit* 
«»/r  of  Lancafliire,  Chelhire,  Derbyfhire,  Yorkfhirc, 
Northumberland,  the  hi:'! cprich  of  Durham,  Cumbc.-land, 
and  Wcftjnorland,  and  many  other  counties  in  Enghnd  aud 
VVales,  by  reafon  of  the  largenefi  of  the  pariJJyes^  cannot  reap 
the  btnejit  of  the  fuid  a^'of  the  4  j  El.  it  is  enaSicd^  that  all 
and  every  the  poor,  needy ^  impotent,  and  lame  psrjons^  within 
every  townjhip  or  village  vjithin  the  Jeveral  couniies  oforcjajy 
Jhall  be  maintained  <i  provided  for  y  and  Jet. on  7Vorkf  within  the 
Several  and  rejpeflive  tiwnfnip  and  village^  wheretn  h^  Jhall  in-- 

U  2  talit. 
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habit  ^  w  whtnln  be  was  laft  lawfully  fittUd\  andthifiJffeS 
bi  yearly  thofin  and  appointed  two  or  more  cvn/eers^  witbim 
ivery  ef  the  [aid  tcwnjhips  or  villages  rejpe&ively*     f»  2i. 

And  by  the  17  G.  2.  c  38.  In  every  t&wnfinp  or  place 
where  there  are  no  churchwardens^  the  overfeers  alone  may  aS 
in  all  rejpe^s  as  churchwardens  and  overfeers  may  da  in  other 
places f  by  virtue  of  this  or  any  former  a£f*     f.  15. 

And  if  any  everfeer  ft)all  die^  or  remove^  or  become  infilvent^ 
before  the  expiration  of  bis  office^  tMfojuflices  (on  oaib  thereof 
made)  may  appoint  another  in  hisftead*     f.  3. 

And  if  in  any  place  there  fhall  be  no  fuch  nomination  ofover^ 

feers  as  is  befre  appointed^  every  jujlice  of  the  divijion  fhall  /ir- 

feit  J  /.  to  the  poor  of  fuch  place^  to  be  levied  by  the  churchwar^ 

dens  and  overfeers^  or  one  of  them^  by  AJhefs^  by  warrant 

from  ikefeffions.     43  Eh  C  2.  f.  I0« 

Evfry  cJiorch-  T^he  cburcbwardcns]  Thcfc  (as  is  above  obferved)  were 
warden  i»  aifo  oycrfcers  of  ihc  poor  long  before  this  ftatute  of  the  43  EL 
an  trcifeef.         ^^^  hereby  ihcy  need  no  formal  appointment  to  the  office 

of  overfeer,  but  the  ftatute  declares  them  to  be  fuch,  and 
requires  others  to  be  added  to  them  by  the  nomination  of 
thejudices. 

Mufthtapanft,  Of  every  par ifh]  In  the  cafe  of  the  King  2gz\nfi  Seven 
•o»jjA;p,of  till,  and  Arnolds    T.  29  ii  jp  G*  2.  two  juftices  appointed 

Seven  and  Arnold^  fubftantial  houlholders  in  the  precin£l  of 
the  Tower  within,  otherwife  called  the  parifh  of  St.  Peter  ad 
vinculo,, to  be  overfcers  of  the  poor  of  the  faid  precinG.  it 
was  objedted,  that  this  appointment  is  not  warranted  by  the 
ftatute,  which  requires  that  the  chuich wardens  of  every 
parifh,  and  four,  three,  or  two  fubftantial  houQ)olders 
there,  fliaU  be  appointed  overfeers  of  the  poor  of  the  fame 
parifh.  Mr.  J.  Denifon  delivered  the  refolution  of  the 
court  (Ryder  Ch«  J.  being  dead,  but  concurring  with  the 
other  juftices  before  his  death] :  This  is  not  a  good  ap- 
pointment under  the  43  EL  c.  2.  which  requires  them  ta 
be  appointed  within  a  parifh  i  neither  is  it  good  within  the 
ftatute  of  13  (^  14  C.  2.  c*  I2.  which  Aiys,  that  there 
fhall  be  yearly  appointed  two  or  more  overfeers  within 
every  i<mmft)ip  and  village  refpefiively.  Precinff  is  a  word 
of  ambiguous  fignification  \  it  is  not  a  boundary  ef  anf 
parifti  or  vill ;  it  may  be  more  than  a  parifli,  or  may  be 
lefs.  If  it  wa<(  a  parifii  or  vill  by  reputation^  it  might  have 
been  good  (Cro,  Car.  92.  394O  >  ^"^  ^^^  court  cannoc 
intend  this  prectnd  to  be  a  vill,  and  the  words  of  the  ftatute 
ought  to  be.  purfued*  Neither  will  the  words  tberwife 
called  the  par^b  of  St.  Peter  ad  vinculo,  aid  the  want  of  this 
in  the  appointment :  for  in  all  conftrudions  of  aUas  dia\ 
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the  words  that  go  before  the  alias  di^V  muft  be  prefumed 
to  be  true  ;  as  in  an  indiAment,  the  addition  of  the  party 
not  coming  till  after  the  aliat  diSV  will  vitiate  the  indi<3- 
neot,  for  what  precedes  the  aliat  di&*  is  the  true  and  pro- 
per appellation.  If  in  this  cafe  the  aUas  dlQ^  had  come 
after  the  pariOi  of  St.  Pttir^  it  would  have  done.  And  the 
appointment  was  quaflied.    M.  S» 

E.  8  G.  Kiftg  and  the  inhabitants  of  Ryfird.     A  man* 
damus  was  direAed  to  the  juftkes  uf  the  peace  of  the  county 
ci  Noitiftghamy  reciting  that  within  the  vHl  of  Ruffhrd^  in 
the  foreft  of  Sherwo^d^  there  are  divers  fubftantial  freehold- 
erS|  able  to  contribute  to  the  maintenance  of  the  poor,  and 
that  there  are  no  churchwardens  or  overfeers  co  make  a 
rate,  and  that  there  are  poor  unprovided  for ;  there foie  it 
commands  them  to  appoint  overfeers.    They  return  that 
the  vill  of  RMfford  is  part  of  no  pariih,  but  time  out  of 
mind  has  been  extraparochial,  without  church,  chape),  or 
parochial  rites,  and  that  there  never  have  been  any  over- 
feers of  the  poor ;  and  for  that  caufe  they  cannot  appoint* 
And  there  having  been  only  an  extrajudicial  opinion  of  the 
court,  in  the  cafe  of  Dotting  and  Stokelandy  //•  1 1  Aan,  {a) 
that  overfeers  of  the  poor  might  be  appointed  in  an  extra- 
parochial  place ;  the  court  dire<9ed  an  argument,  chat  the 
point  might  be  folemnly  determined.     And  after  argument 
and  confederation  of  aU  the  ftat^ites  relating  to  the  poor, 
the  court  were  of  opinion,  that  the  powers  given  by  the  43 
EU  to  be  executed  in  parifiies,  were  by  the  13  (sT  14  C,  2« 
extended  to  all  towoQiips  and  villages,  whpther  parochial 
or  extraparochial :  that  although  moft  of  the  forefts  in 
England  zxt  extraparochial,  yet  notwithftandingtbey  ought 
to  maintain  their  own  poor ;  and  confequently  overfcera 
niight  be  appointed  :  for  which  purpofe  in  this  cafe  a  ^^ 
iemptory  mandamus  wzs  zw^dcd.     Sir.  ^12, 

For  the  ftatute  diredeth  overfeers  to  be  appointed  with- 
in the  feveral  tpwnfhips  and  villages  within  the  feveral 
auntits  (without  faying,  within  the  feveral  parijha  in  the 
faid  counties)  ;  fo  that  if  it  is  a  tnwn(hip  or  village,  and 
fuch  townfliip  or  village  is  within  the  county^  it  feemeth  not 
lo  be  material  whether  it  is  within  siny  pari^  or  not. 

But  a  townfhtp  or  village  it  muft  be.  As  in  the  cafe  of 
Dinbam  and  Dalham^  E.  8  G.  2«  The  queftion  was, 
whether  Soidbwold  park,  being  an  extraparochial  place, 
confiding  of  two  houfes,  and  about  300  acres  of  land,  was 
iitch  a  place  as  was  liable  to  maintain  its  own  poor,    lijf 

{a)  PoJI^  this  fame  tid:* 
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the  court,  It  is  now  a  fettled  point,  that  the  juftices  vnvf 
appoint  overfeers  in  extra  parochial  places,  but  fuch  place 
muft  come  under  the  notion  of  a  town  or  village.  It 
IS  difBcuit  to  define  exa&Iy  what  is  a  townfliip  or  village  ; 
this  muft  be  left  to  thejudgmentof  the  couit,  upon  the  cir- 
cumnances  of  the  cafe  itated.  The  notion  of  a  village  ac- 
cording to  the  ancient  law,  is  a  tithing  confiding  of  ceia 
faaiilics,  and  the  condable  properly  is  the  head  of  the  tith- 
ing. By  the  43  EUz.  there  muft  in  every  place  be  at  leaft 
two  overfeers  ;  and  where  there  are  only  two  houfes,  the 
whole  paridi  in  fuch  cafe  muft  be  perpetual  overfeers^  and 
there  is  no  perfon  over  whom  they  can  have  jurifdi<5tion, 
nor  any  to  chufe  them  but  thcpifeives.  And  it,  was  ad-^ 
judged,  that  two  houfes  are/not  within  the  rule,  fo  as  to 
come  within  the  notion  of  a  towofiiip  or  village.  And  the 
like  was  faid  to  have  been  adjudged  in  the  cafe  of  Belvsiry, 
M*  2  G.  2.  where  there  wae  two  houfes,  the  duite  of 
Rutland's  and  an  alehoufe.     S/r.  1004.     Bur.  StttL  Caf^ 

So  in  the  cafe  of  Stcke  Prior  and  Grafton,  E.  10  G,   a. 
The  manor  of  Grafton^  an  extraparochial  place,  once  con- 
filtlng  of  a  capital  meil'uage  and  three  keepers  lodges  in  the 
park,  now  difparked  and  confifting  of  five  dwelling  houfes 
and  farms,  occupied  by  five  feveral  tenants,  but  never  hav- 
ing had  any  overfeers  of  the  poor  or  other  officer,  till  the 
overfeer  now  appointed  for  the  purpofe  of  the  prefent  re- 
moval, was  adjudged  by  the  juftices  to  be  a  townfliip  or  vil- 
lage within  the  ftatute,  untw  which  a  removal  might   be 
made*     It  was  moved  to  quafti  the  orders  of  the  juftices^ 
and  a  rule  was  made  to  (hew  caufe  ;  and  afterwards  the 
rule  was  made  abfolute,  without  defence.     Burr.    Setti. 
Caf  101. 

In  the  cafe  of  K.  and  the  inhabitants  of  IVtlbeck,  Af« 
14  G.  2.     A  mandamus  was  granted,  fugeefting  that  there 
are  feveral  bouflioldcrs  and  farmers  inhabiting  and  refiding 
within  the  village  of  IVelhecky  able  (t). provide  for  the  poor  ; 
and  therefore  commands  the  juftices  to  appoint  overfeers  of 
the  poor.     To  this  it  is  returned,  that  ff^eibick  is  extras- 
parochial,  and  is  not,  nor  ever  was  reputed  to  be  a  village 
or  townftiip,  and  therefore  they  cannot  appoint  any  perfons 
to  be  overfeers.     And  upon  argument  this  was  held  to  be 
a  good  return.     For  though  it  doth  not  anfwer  the  fuppo- 
fal  of  the  writ,  as  to  there  being  feveral  fubftantial  houf>* 
holders  and  farmers  ;  yet  it  anfwers  the  point  in  the  13  fsT 
14  C.  2«  r.  12.  by  faying  it  is  no  townihip  or  village,  or 
reputed  as  fuch  :  and  it  is  to  fuch  places  only  that  we  can 
fend  a  wtit.     Str»  iX43« 
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ST.  3  C  3«  JST.  V.  ShowUr  and  y^//^,  '  Two  juftices  ap* 
point  Thmuts  Showier  and  John  Alter  overfeers  of  the  poor 
of  the  Cownfliip  or  village  o(  Haugb»  The  fefiions,  upon 
appeal,  confirm  the  appointment,  and  flate  fpcciaily,  that 
it  appears  to  (hem,  that  the  faid  place  called  Haugh  confifls 
of  a  capital  mefiuage,  in  which  Thomas  Showier  in  the  faid 
appointment  named,  with  all  his  family,  dwells;  and  of 
two  fniall  ancient  cottages ;  and  of  one  other  fmall  cot- 
tage lately  built ;  (all  which  cottages  are  let,  along  with 
the  faid  capital  meflliage  and  the  faiai  thereunto  belonging, 
to  the  faid  Thomas  Sh9wler  5)  and  of  another  tenement  part 
of  the  faid  capital  mefluage  ;  and  all  of  them  inhabited  by 
families  ;  and  that  one  of  the  cottages  is  inhabited  by  the 
faid  John'  AUir^  who  is  a  day  labourer,  and  his  family; 
and  another  of  the  faid  cottages  is  inhabited  by  another  day 
hbourer,  and  his  family  ;  and  the  other  of  the  faid  cottagea 
is  inhabited  by  a  (hepherd  and  his  family  j  and  the  tene* 
ment,  part  of  the  faid  capital  mefluage,  is  inhabited  by  a 
poor  widow  and  her  five  children  :  All  which  occupiers  of 
the  faid  cottages,  and  of  the  faid  tenement  part  of  the  faid 
capital  meiUiage,  are  under-tenants  to  the  faid   Thomas 

Showier It  was  moved  to  quafh  tbefe  orders,  for  that 

the  fads  ftated  fbew,  that  this  place  is  neither  a  townfliip 
nor  a  village^  And  the  court  were  clearly  and  unani* 
oioufly  of  opinion,  that  both  thefe  orders  ought  to  be  dif- 
charged.  L.  Mansfield  obferved,  that  by  this  method  a 
place  might  be  made  into  a  village,  which  in  fad  was  not 
fo ;  and  the  inhabitants  of  it  might  by  this  contrivance 
withdraw  themfelves  from  contributing  towards  the  fap« 
port  of  the  poor  of  their  parifh.     Bur.  Mansf.  IJQI* 

And  in  the  cafe  of  K.  v.  jufiices  of  Bedfordjhin^  E.  22 
G.  3.  it  was  holden,  that  in  order  to  obtain  a  mandamus 
to  compel  juftices  to  appoint  overfeers  of  the  poor,  it  muft 
be  exprefsly  fworn,  that  the  place  in  queftion  either  is,  or 
is  reputed  to  be  a  vill.     Cat.  Caf,  167. 

Alfo  in  the  cafe  of  K.  v.  juftices  of  Peterborough^  H,  23 
G.  3.  on  fhewing  caufe  againd  a  rule  which  had  been  ob- 
tained for  a  mandamus,  to  require  the  appointment  of  over- 
feers of  the  poor,  for  a  certain  vill  or  townfhip  called  Peterbo' 
rough  Mlnfier^  it  appeared  that  it  was  an  extraparochial 
place  containing  upwards  of  60  acres  of  ground,  upon 
which  were  25  dwelling  houfes  at  leaft,  befides  poor  houfes, 
of  the  annual  value  of  4ol*  at  lead;  that  tbefe  houfes  are 
inhabited,  except  in  the  inftance  of  the  bilhop  and  three  of 
the  prebendal  houfes,  altogether  by  laymen  or  by  (Irangera 
CO  the  cathedral,  and  moftly  perfons  of  fortune^  who  keep 

U  4  feivaots 


312  i^OOr^  (Overfeers.) 

fervants  that  acquire  fcttlements  therein.  That  the  poor 
have  been  fupported  from  Tome  fund  belonging  to  the  dean 
and  chapter  ;  that  there  never  was  any  conftabie  or  other 
civil  officer  appointed  for  the  faid  precind,  or  any  over* 
feer  of  the  poor  or  churchwarden  ;  nor  had  the  inbabita(Hs 
ever  contributed  to  the  relief  of  the  poor  within  the  pre- 
cin£l,  or  been  called  upon  fo  to  do.  L.  Mansjkld. 

This  fpace  comprehends  no  more  than  the  fite  of  the 
cathedral  and  the  area  round  it,  and  confcquently  wa»  in 
former  times  within  fan^iuary,  and  as  fuch  facred  and  in* 
violable  as  the  church  itfelf.  In  modern  times,  to  be  fare, 
there  is  no  fuch  thing  as  fanfluary,  but  thefe  places  have 
throughout  all  ages  without  interruption  enjoyed  thofe  im» 
snunities,  as  IViflmtnfter  Abbey  now  does  and  other  place) 
of  the  like  nature.  7  he  antient  inns  of  court,  tho*  not 
exactly  upon  this  principle,  havealfo  at  all  times  been  pri* 
vileged  ;  and  a  fimilar  exemption  was  not  queftioned  in 
a  late  cafe  K.  v.  Gardner^  with  refped  to  that  part  of  the 
court  and  garden  ground  of  Catbirim  Hall  in  the  univer- 
fity  of  Cambridge^  which  lay  within  tliC  old  and  extrapa* 
rochial  part  of  that  foundation.  Would  you  fay  that 
Chriflcburch  in  Oxford  is  a  vill  ?  I  am  not  fatisfied  that 
this  place  is  a  vill,  and  the  party  applying  don't  even  call  it 
fo.  -The  other  judges  concurred.  —Rule  difcharged. 

Col  Caf.  238. 

Wliit  number         FouT^  ibree^  cr  two]  In  the  cafe  of  K.  and  Harman^  M. 

to  be  tppoifltd.  13  G.  2.     An  appointment  of  five  overfeers  was  thought 

to  exceed  the  dire^ion  of  the  (latute  ;  but  imfmuch  as  the 
13  bf  14  C.  2.  impowers  the  juftices  t'^  appoint  two  or 
more  (indefinitely)  in  town  On  ps  or  vllages,  and  it  hath 
been  the  cuflom  in  Ur^e  parilbes  to  appoint  more  than 
four,  the  court  would  not  qua  Ai  the  appointment.  Sijf*  C* 
2  148. 

But  in  the  cafe  of  the  King  againfl  Loxdali  znd  others, 
//.  30  G.  2  on  a  rule  to  (hew  caufe  why  an  appointment 
of  Jhe  overfeers  for  roe  pan&  of  St.  Chad  in  Sbrew/bufy 
Ibould  not  be  quathed,  it  being  obje£led  that  this  appoint- 
ment was  not  warranted  by  the  (latute  of  the  43  EUz,"^ 
By  L.  Mamfitld  Ch.  J. :  Upon  reading  the  above  cafe  of 
the  King  and  Harman^  I  find  it  was  prcffed  in  that  cafe, 
that  the  ufage  had  been  for  more  than  four  overfeers  to  be 
appointed  ;  and  Sir  'John  Strange  was  inftru£ied  to  argue 
it  upon  that  head,  on  this  maxim,  that  tommunls  irror 
facitjus.  In  the  printed  cafe  of  the  King  and  HarmaHf  it 
iS  faid,  the  court  refufed  to  qua(b  the  order.  But  this  is 
a  miAaket    Being  defirous  to  know  the  ufa^e  in  a  variety 

of 
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of  pariflies,  we  dcfired  thf*  agenrs  to  inquire  what  had  beea 
Ac  ufage  in  the  large  parifhe?  in  London  and  Wf/iminfti^r^ 
and  more  particularly  wich  retted  to  ch*  diflTcrent  panihes 
in  Sbrnufiury.     The  rcfuh  is,  in  Shrtw/bi'^y  it  appears  there 
are  four  parilhes^  in  which  the  number  of  overfeers  has 
never  exceeded  four  ;  but  the  parifh  of  St  Chad^  in  which 
the  prefent  difpute  anfes,  has  five  for  one  year  only  :  In  the 
parifli  of  St  jtndrtw's^  Holbom^  there  are  eight  overfeers  ; 
but  then  there  are  three  divifions  there,  and  overfeers  for 
each  ;  and  orders  of  removal  are  made  from  one  di virion 
to  another:  In  Sc.  G'fV/j's,  eight  overfeers;  but  in  1756, 
only  four  were  appointed  by  the  julHces,  and  four  more 
ferve  voluQtariiy  as  aififtants  :  In  other  parifiies  no  more 
than  four.     This  account  that  has  been  given  us  is  very 
fetbfadory,  for  it  lays  the  ufage  out  of  the  c^fe,  and  proves 
it  to  have  been  the  contrary  way.     This  brings  me  to  con* 
fider  what  are  the  authorities  and  judicial  precedents  in  this 
cafe.    And  fhis  feems  to  be  quite-  a  new  and  original  cafe, 
on  which  there  has  never  b^'en  anv  judicial  opinion  given. 
There  never  was  any  doubt  till  the  cafe  of  the  Kin^  and 
Harmon  \  and  there  the  court  gave  no  determination  on 
the  validity  of  the  appointment,  as  appears  by  the  rule 
**  and  the  court  will  further  confider  of  the  order."    The 
cafe  of  the  King  and  Biflana^  //•  18  G.  2.  was  very  dif- 
ferent from  thi^* ;  there  it  was  impoffible  to  have  more  than 
tfn^overfeer.     But  there  was  no  judicial  opinion  in  that  cafe, 
fo  that  neither  of  thefe  two  cafes  hath  any  determination 
extending  to  the  prefent  cafe.  This  cafe  therefore  being  an 
original  one,  it  muft  be  determined  on  the  true  conftiuSion 
of  the  ftatute  of  the  43  Eli%,  which  may  be  called.  The 
great  conftitution  of  the  fyflem  of  law  concerning  the  poor. 
To  incline  the  court  to  cooftrue  this  a£l  with  a  latitude, 
two  other  claufes  have  been  mentioned,  that  have  been 
held  merely  diredory  :  One  is,  with  refj^ef^  (o  the  time  of 
appointing ;  now  the  precife  time  is  not  of  the  eiTence  of 
the  thing,  where  third  perfons,  and  innocent  ones,  are  af« 
fe£led.     As  in  the  cafe  of  the  town  of  Launcefloriy  i  RolPs 
Abr,  513.     An  appointment  after  the  time  was  held  to  be 
good,  rather  than  defeat  the  intent  of  the  charter,  and  leave 
the  corporation  deftitute  of  a  magilkate  by  another  con- 
flrudiion.     So  in  the  cafe  of  the  King  againft  Sparrow  and 
others  [Str.  1123  J,  {o)  where  the  overfeers  were  appoint- 
ed more  than  a  month  after  Eaftiv ;  and  to  have  faid  in 
that  cafc^  that  there  could  not  have  been  an  appointment 

(«)  Pofi^  this  fame  title. 

after 


3^4  i^OOt*    (Ovctfecrs.) 

after  the  time,  would  be  to  fay,  that"  there  is  no  remedy  for 
the  aegle£l  of  the  juftices  to  appoint  within  the  time.    The 
other  claufe  is>  to  be  nominated  by  the  Juftices  in  or  nearm 
This  is  a  loofe  indefinite  expreiCon.     If  a  juftice  lives  20 
miles  ofF,  if  there  is  none  nearer,  he  muft  be  faid  to  be 
near*    It  is  a  word  of  relation,    I  do  not  fee  how  this 
claufe  could  be  coi^ftrued  etherwife.    And  though  fome 
part  of  the  zBt  fliould  be  conftrued  to  be  directory,  yet  it 
cannot  from  thence  be  inferred  that  the  whole  is  fo.     It  is 
a  ruleof  conftrudlion,  that  where  perfons,  as  juftices,  com- 
miflioners,  or  the  like,  have  a  fpecial  authority  by  ftatute, 
they  have  no  power  but  under  that  ftatute ;  aad  if  the  thing 
is  done  otherwife,  and  not  agreeable  to  the  fpecial  authority. 
It  is  void.     There  is  no  room  for  the  diftindion,  that 
there  muft  be  negative  words  to  circumfcribe  the  power. 
It  was  faid  at  the  bar,  that  if  a  man  has  a  power  originally, 
and  an  afi  of  parliament  gives  him  fomething  lefs  than  he 
had  before ;  there,  without  negative  words,  the  aft  will 
not  take  away  that  which  he  had.  before.     But  it  can  ne- 
ver be  neceffary  for  the  zSt  to  fay  a  man  fhall  not  do  what 
lie  could  not  do  before.     The  meaning  of  the  legiflature 
was  not  to  leave  the  juftices  an  abfolute  difcretion,  but 
to  confine  their  difcretion  not  to  exceed  four,  nor  to  ap- 
point lefs  than  two*     There  is  another  rule  of  conftruc* 
tion :  Where  there  zxt  at  different  times  different  ftatutes 
made  concerning  the  fame  matter,  though  fome  of  them 
fhould  be  expired,  and  not  referred  to  by  the  fubfequenc 
jftatutes ;  yet  being  in  pari  materia  they  ihall  all  be  taken 
together,  and  confidered  as  one  fyftem  of  that  branch  of 
pofitive  law,  and  giving  light  to  one  another.     This  has 
been  fo  determined  of  the  difabling  ftatutes  concerning 
leafes  by  eccleflaftical  perfons ;  fo  the  ftatutes  relating  to 
bankrupts,  fome  of  which  are  temporary,  are  in  pari  ma^ 
teria^  and  fhall  be  taken  together.     Tiius  all  the  ftatutes 
fince  the  reformation  concerning  the  poor,  I  confider  as 
a  new  body  of  pofitive  law,  and  they  muft  be  taken  to- 
gether.    By  the  39  Eliz.  r.  3.  four  overfeers  were  to  be 
appointed,  and  there  was  no  latitude  at  all.     If  thequef- 
tion  had  ftood  upon  that  ftatute,  the  juftices  could  not 
appoint  a  greater  number.     There  is  a  lace  inftance  :  By 
the  £r///}%smufeum  a£t,  26  G.  2.  r.  22.  the  truftees,  or 
the  major  part  of  them,  were  to  do  certain  a6ls.     It  was 
found  impof&ble  to  get  the  major  part  of  them  together, 
and  they  were  forced  to  apply  for  a  new  a£l,  27  G.  2. 
c.  16.  giving  power  to  the  major  part  of  the  truftees  then 
prefcnt,  not  lefs  than  feven,  to  do  thofe  ads.     It  is  plain 
to  me,  that  in  making  the  43  £/;z«  the  legiflature  had 
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the  39  Eltz,  under  their  contemplation.     Thejr  refer  to 
it  J  and  the  43  Eliz,  was  not  to  commence  till  thtEaJier 
following.     The  39  EUz.  expired  with  the  fefTion  in  De* 
tmber :  They  therefore  continued   the  39  EUz,  till   the 
Eajkr  following.     This  clearly  accounts   for  the  expref- 
fion  four,  three,  or  two  ;  rather  than  two,  thr^e,  or  four  j 
(for  there  is  a  great  difference  between  thefe  two  expref- 
fions;)  and  points  out  to  a  demonflration  what  the  legif- 
hturc  meant.     Pariflies  were  not  fo  populous  then  ;  and 
four  were  thought  too  many  ;  and   therefore  the  43  EUz* 
gives  a  la-tiiudc  to  appoint  fe\\'er,  and  dirc6ls  the  juftices 
to  be  governed  by  the  greatnefs  or  fmallnefs  of  the  parifh* 
It  has  been  contended,  that  the  13  tf  14  C  2.  is  a  legif* 
lative  expofition  of  the  43  EUz.     1  do  not  fee  that  that  fta- 
tute  will  vary  the  queftion  one  way  or  the  other.     That 
ftatute  is  to  make  each  townfliip  in  the  nature  of  a  feparate 
pariih  ;  and  fays,  that  two  or  more  overfeers  (hall  be  cbofea 
in  each  town(hip.     I  liftened  for  a  cafe  to  (hew  that  in 
thefe  townfhips  they  could  Appoint  five.     Upon  enquiry, 
it  does  not  appear  that  more  than   two  have  been  appoint- 
ed.   The  ftatute  of  C.  2.  refers  you,  as  to  the  appoint- 
ment, to  the  ftatute  of  the  43  Eliz,  by  exprefs  words,  and 
this  reference  is  the  fame  as  repeating  the  ftatute.     It  was 
obferved  that  there  has  been  a  great  latitude  in  the  conftruc* 
tion  of  C,  2.  that  is,  that  it  hath  been  extended  to  counties 
not  therein  named.     But  it  would  have  been  abfurd  to  fay, 
that  that  ftatute  reciting  an  inconvenience  in  fValiSj  ihould 
extend  to  fome  other  place  only.     The  ftatute  made  ink 
the  year  1 740,  for  the  parifh  of  St.  Martin*^  in  the  Fields 
has  great  weight  with  me.     This  proceeded  from  a  convic- 
tion in  thofe  that  applied  for  the  a6t,  that  they  could  not 
appoint  more  than   four.     It  (hews  that  the  parliament 
thought  it  was  a  real   doubt,    and  that  they  thought    it 
nece/Tary  that  there  fliould  be  a  boundary  ;  for  they  have 
not  left  it  at  large,   but  confined  the  parifh  not  to  ex- 
ceed nine  overfeers.     There  are  two  afts  which  pafled 
after  the  cafe  of  the  King  and  Harman  and  the  a£l  for 
^i. Martins  parifli,  in  the  17  G.  2.  to  remedy  fome   in- 
conveniences relating  to  the  overfeers,  with  regard  to  rates 
•  and  other  matters  ;  and  yet  they  make  no  alteration  in 
the  number  of  overfeers.     In  the  parifh  of  St.  Clement's 
Danes^  they  have  reftrained  themfclves  to  four  ever  fincc. 
And  the  precife  number  is  not  immaterial,  as  was  faid  at 
the  bar,  either  to  the  parties  themfeWes,  for  it  is  a  bur- 
thenfome  office,  and  the  more  there  are  at  the  fame  time, 
the  quicker  will  the  rotation  be  i  or  to  the  pa^iihes  for 
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iRrhom  they  are  truftees,  for  a  truft  is  not  the  better  dir» 
charged  by  a  greater  number  than  by  a  few.  There  may 
be  -more  expence  in  a  larger  number.  They  may  be 
obliged  to  divide  themfelves into  feparate  quorums;  which 
is  no  immaterial  confideration  to  the  perfons,  with  whom 
they  are  to  ad.  If  five  may  be  allowed,  there  will  be  no 
boundary »  and  then  there  will  be  great  inconveniences. 
Upon  the  whole,  the  words  are  prccife;  and  the  ufage, 
which  alone  occafioned  my  doubt,  turns  out  the  other 
way«  This  appointment  i$  not  warranted  by  the  43  EliXm 
Mr.  J.  Dehlfm  was  of  the  fame  opinion.  He  faid,  if 
this  had  been  a  matter  of  doubt,  it  is  ftrange  that  it  (hould 
never  have  ccme  before  the  court  before  the  cafe  of  the 
King  and  Harman^  in  the  13  (?•  2.  In  chat  cafe  they  did 
not  quafh  the  appointment,  for  the  fake  of  the  poor  of  that 
particular  pariih.  This  is  an  original  creation  of  the  ju* 
rifdiSion  for  the  maintenance  of  the  poor.  The  number 
of  overfeers  is  the  eflential  part  of  the  conQitution.  Where 
a  jurifdidion  is  created  by  ftatute,  you  cannot  vary  from 
it.  This  ofHce  is  partly  minifterial  and  partly  judicial. 
The  flarute  of  1 3  (^  \\C.  a.  is  tied  up  according  to  the 
rules  of  the  43  if//z.  and  one  of  the  rules  is  the  reftraint. 
As  it  has  refleJ  fo  long,  I  am  of  opinion  an  appointment 

of  five  overfeers  cannot  be  warranted. By  Mr.  J.  Fof^ 

ur:  I  never  had  a  doubt.  The  court  has  gone  hitherto 
upon  the  prudential  reafon  of  not  overturning  the  rates  of 
(o  many  parifhes.  In  queen  Elizabeth*^  time  there  were  no 
large  and  populous  parifhea  in  great  towns  and  cities. 
There  were  indeed  parifhes  of  large  extent  in  the  country  ; 
but  they  are  provided  for  by  the  1 3  Cf  14  c.  2.  If  any  in«» 
conveniences  arife  from  having  too  few  officers  in  particu* 
lar  parilbes,  you  muft  apply  to  parliament.  It  would  pro* 
duce  confufion  to  have  more  officers.  The  43  £//z.  is  the 
fiift  iiatute  now  in  furce,  but  not  the  firft  which  provided 
for  the  poor.  It  does  little  more  than  make  the  39  Eliz. 
perpetual.  And  there  were  feveral  ftatutes  before  chat«— - 
By  Mr.  J.  fVilmot:  The  circumftance  that  ma4|B  me 
doubt  was,  the  notion  of  an  ufage  to  have  more  than  four 
overfi^ers  in  large  parlihes.  The  words  of  the  ad  are  fo 
firong,  that  had  t))e  ufiige  been  otherwlfe,  I  ihould  have 
dpubted  whether  that  could  have  controuled  them :  but 
the  ufage  being  to  appoint  but  four,  it  furnifhes  a  ftrong 
argument.  And  the  a<S  for  St.  Martiri^  is  a  ftrong  in- 
fiance  of  the  fenfe  of  the  legillature.  The  parliament  find- 
ing two  parochial  officers,  to  wit,  the  churchwardens* 
.  added  others  for  the  parochial  adminiflration.  The  4^ 
i:V;z.  relaxes  the  ^9  £//:3.  and  gives  a  difcretion  within  the 
dumber  four.  In  the  ibth  claufe^witbrefpcd  totheifland  of 
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FiuAtifi  in  EJixf  a  power  is  given  to  the  juflices  to  ip^ 
point  fuch  a  number  of  overfeers  as  the  exigencies  of  the 
place  (ball  require ;  which  (hews  that  where  the  legiflature 
meant  an  indefinite  number^  they  have  exprefTed  it.  In  ge- 
neral it  would  be  inconvenient  to  have  an  indefinite  num* 
ber$  it  would  not  leflen  the  burden ;  nor  would  the  parifh 
have  a  greater  fecurity;  for  each  man  is  anfwerable  only 
for  the  money  he  receives,  and  accountable  for  his  own  aftt 
only.    Bur.  Mansf.  446. 

if,  ^iG.  3.  K,v.  Morris.  R.  Morris  being  a  fubftantial 
houflioider  of  the  pariih  of  Llangindedn  in   Cairmarthen* 
ftnre^  was  appointed  overfeer  of  the  hamlet  of  Valetidre  in 
the  faid  pari(h  ;  againft  which  he  appealed  to  the  next  fef- 
fions,  where  the  appointment  was  confirmed  with  co(^s,  flat- 
ing  it  to  be  *'  on  the  hearing  of  the  appeal  touching  the 
«t  appointment  of  R*  Morris  as  one  of  the  overfeers  of  the 
«  poor  of  the  hamlet  of  Valendn^  &c."    To  the  orJcr  of 
feffions  returned  by  the  certiorari^  was  annexed  n  poor  rate 
made  on  the  inhabitants  and  all  .other  fublUntiai  houfe- 
holders  in  the  parilh  of  Llangendeciny  towards  the  relief  of  the 
poor ;  and  in  that  part  thereof  which  refpected  Valendre 
bamlet  Morris  was  rated.      Marryatt  made  feveral  objec- 
tions to  this  appointment.     L.  Kenyan^  Ch.  J.  (topping 
Bearcroft  contra)  This  court  has  invariably  made  a  diftinc- 
tion  between  orders  of  juflices  and  convidtions,  and  faid, 
that  tytty  thing  is  to  be  intended   in   fupport  of  the 
former.     As  to  the  firft  objedion>  that  this  is  only  an  ap- 
pointment of  one  overfeer,  in  fupport  of  which  K,  v.  Lox^ 
iaU  (above)  was  cited ;  I  well  remember  that  that  cafe 
underwent  a  great  deal  of  difcuffion  in  Weftminfter  Hali\ 
to  the  determination  of  that  cafe  I  fubfcribe  my  opinion, 
that  there  muft  be  four»  three,  or  two,  overfeers  appointed 
under  43  EVt%.  c*  2.     But  it  never  has  been  determined  ^ 
that  they  muft  all  be  appointed  by  one  inflrument.     And 
here  we  are  not  left  to  conjeflure  that  no  other  perfon  was 
appointed  overfeer  of  this  place,  for  it  appears  on  the  order 
of  feffions,  that  this  was  an  appeal  of  ^^  one  of  the  over- 
feers of  Valendre.^*    Then  it  was  objeded  that  this  was  not 
a  townfliip  or  vill,  but  only  a  hamlec :  but  <<  vill "  and 
**  bamlet "  are  in  common  acceptation  ufed  as  fynonimous 
terms.     If,  indeed,  the  feffions  had  Rated  fpecially  in  their 
order  that  this  was  not  a  vill,  we  (hould  have  been  bound 
to  qua(h  the  appointment  >  but  as  it  may  be 'a  vill,  ytc  are' 
now  to  intend  it  for  the  purpofe  of  fupporting  the  order ; 
and  if  we  were  to  look  at  the  rate,  which  indeed  ihould  not . 
have  been  returned  by  the  certiorari^  the  appellant  there 
appears  to  be  rated  for  property  in  VaUndn.    And  I  acn 
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glad  to  find  that  the  fef&ons  are  authorifed  by  17  C  3. 
€>  38.  to  give  cods.  Both  orders  confirmed.  Durnf.  and 
Eaft^  4  ^-  550. 

Suhjiantial  houjholdcrs  there]  M.  20  G.  2.  Cafe  of  the 
overfeers  of  Weohly  in  Herefordjhire.  There  were  two  fets 
of  overfeers  appointed,  and  both  qualhed ;  one,  becaufe 
the  perfons  appointed  u^ere  defcribed  only  as  principalinba^ 
biiantSy  infiead  of  purfuing  the  words  of  the  ftatuce,  which, 
are,  fubffantial  houjholders ;  And  the  other,  becaufe  it  only 
called  them  fubdantial  hou (holders,  without  adding  there^ 
or  in  the  farijh  \  and  this  too  was  not  in  the  body  of  the 
appointment  (as  it  ought  to  be)  but  only  in  the  diredion 
at  the  foot  of  It.     5/r.  1261. 

And  abundance  of  other  orders  have  by  the  court  of 
king's  bench  been  quaCied  from  time  to  time,  for  not  (et- 
ting  forth  that  the  perfons  appointed  were  fubftaotial  houf- 
bolders. 

And  it  feems  not  to  be  fuflicient  thet  the  party  appointed 
is  an  inhabitant  for  part  of  the  year  only,  but  he  ought 
to  be  generally  refident  there;  and  therefore  the  court  of 
king's  bench  fcemed  to  difcountenance  a  parifli  in  chufing 
a  citizen  of  London^  who  only  relided  with  them  in  the 
fummer,  to  be  overfeer;  but  the  order  being  bad  in  other 
refpcds,  no  judgment  was  given  upon  this  point.  Cartb. 
161,  K.  and  jVJoor. 

And  in  the  cafe  of  K.  v.  Stulbs^  E.  28  C  3.  Which 
was,  that  y^licf  Stubhs^  widow,  and  two  day  labourers  (de- 
fcribing  them  to  be  fubfl^ncia]  houfiiolders)  were  ap- 
pointed overfeers  for  the  townfliips  of  the  monaftery  of 
Rctttcn  Abbey  \  one  of  them  was  a  fervant  to  Mrs,  Stuhbs^ 
and  rented  a  fmall  houfe  only,  and  fomething  more  than 
an  acre  of  land,  where  he  lived  with  his  wile  and  family, 
and  was  poor ;  the  other  was  a  labourer  and  poor,  but  the 
houfe  in  which  he  Jived,  with  fotir  or  five  roods  of  land  be« 

longing  to  it,  was  his  own  property. By  the  court,  the 

yfOTi^JuhjIantial  Is  a  relative  term  j  if  there  were  a  great  many 
opulent  farmers,  then  the  appointment  of  day  labourers 
might  be  improper ;  but  here,  there  were  no  other  perfons 
to  (erve.  No  better  perfons  can  be  had  than  the  place  af- 
fords ;  and  the  want  of  them  is  no  rcafon  why  the  poor 
(hould  not  be  provided  for;  and  the  appointment  was  con* 
firmed.      Durnf^  and  Ei^Jl^  2  V*  395. 

With  rcfpcft  to  a  woman  being  appointed  an  overfcer,  it 

fiMTi  may  be  ip.  hath  been  determined  as  follows  :  A  mandamui  was  moved 

pointed  rt  over,   for  to  the  juftices  to  nominate  two  fubftantiai  hou&olders 

.  to  be  ovcrfvcrs  i^^  ibc  poor  of  the  pari(h  of  Chardfleck  in 

the  county  of  Dcrfa  i  anu  there  waa  an  affidavit,  that  at  a 
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meeting  of  the  parilh  after  Eajler  lad,  a  man  and  a  womaa 
were  ele£ied  overfeers ;  and  at  a  meeting  of  the  jullices 
they  approved  of  the  man,  and  refufed  the  woman,  as 
being  an  unfit  perfon  to  ferve  as  overfeer ;  and  the  old 
overfeers  refufiog  to  nominate  any  other,  the  juftices  ap- 
proved of  the  man  only.  By  Powtl  J.  A  woman  is  not 
to  be  an  overfeer  of  the  poor,  and  there  can  be  no  cuftom 
in  a  parilh  to  put  ber  in,  becaufe  of  her  being  an  houf- 
holder.  And  Parker  Ch.  J.  dire<9ed,  that  the  parifii 
fixould  apply  tothe  juftices  to  have  another  nominated,  and 
if  they  refufed,  then  to  apply  to  the  court  for  a  mandamut 
the  next  term.     £•  lo  An.  16  Viner^  415. 

And  in  the  above  cafe  of  K,  v.  Siubbsy  E,  28  G,  j* 
JlUe  Siubbsj  widow,  with  two  day  labourers,  were  ap- 
pointed overfeers  of  the  poor  for  the  townfhip  of  the  mo- 
naftery  of  Ronton  jfUey,  on  appeal  to  the  feffions,  this  ap- 
pointment was  confirmed,  fubje£l  to  the  opinion  of  this 
court,  on  the. following  cafe.    The  townfhip  of  the  mo- 
naftery  of  Ronton  Abbey  is  an  extra- parochial  place,  con« 
taining  three  houfes  only,  and  about  four  or  five  hundred 
acres  of  land.    Thofe  three  houfes  are  rcfpe£lively  occu- 
pied by  the  appellants.     Mrs.  Sttibbs  lives  in  the  abbey 
boufe^  and  occupies  the  greatefl:  part  of  the  land  within 
the  to wnfliip.— Several  obje£iions  were  made  to  this  ap- 
pointment;  one  of  which  was,  to  the  appointment  oi  Alice 
j/t/i^/,  who  being  a  tvomanj  could  not  legally  be  appointed 
to  fuch  an  office.     Ajhhurft  J,  delivered  the  opinion  of  the 
court.— The  only  qualification  required' by  the  43  £//z.  is, 
that  they  (hould  he  fubjiantial  houftholders :  it  has  no  refer- 
ence |o  fex.    The  only  queftion  then  is,  Whether  there  is 
any  thing  in  the  nature  of  the  ofHce  that  (hould  make  a 
woman  incompetent,  and  we  think  there  is  not.     There 
are  many  inftances  where,  in  offices  of  a   higher  nature, 
they  are  held  not  to  be  difqualified ;  as  in  the  cafe  of  the 
office  of  high  chamberlain,  high  conftable,  and  marfhal; 
and  that  of  a  common  conftable,  which  is  both  an  office 
of  truft,  and  likewife,  in  a  decree,  judicial.    So  in  the  cafe 
of  the  office  of  fexton.     As  to  the  above  cafe,  that  is  no 
condufive  authority.     It  is  to  be  colledled  from  the  cafe, 
that  there  were  other  perfons  in  the  parifh  proper  to  ferve  j 
and  if  fo,  the  court  held  the  juftices  had  not  afted  impro- 
perly in  refufing  to  approve  of  a  woman  ;  where  there  are 
a  fufHclcnt  number  of  men  qualified  to  ferve  the  office, 
they  are  certainly  more  proper;  but  that  is  not  the  cafe 
here;  and  therefore,  if  there  is  no  abfoJute  incapacity,  it  is 
proper  in  this   inftance,  from   the  neceffity  of  the  cafe. 
And  there  is  no  danger  of  making  it  a  general  pradiice ; 

for 
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for  18  the  juftices  are  in  veiled  with  a  difcredbnary  power 

of  approbation,  it  is  not  likely  that  they  will  approve  of 

fuch  an  appointment,  when  there  are  other  proper  objeAs* 

Therefor^e  we  are  all  of  opinion  that  the  appointment  ought 

to  be  allowed,  and  the  order  of  feflions  confirmed.  Dufnf. 

«nd  Eaft^  2  F.  395. 

Whether  1  jiif-        Whether  a  jujUa  ofihi  peace  may  be  appointed  overfecr^ 

lice  mi;  be  ap-^  feemeth  not  to  have  been  determined.     By  the  tenor  of 

peuit    an  over*  ^^^  following  report,  it  feemeth  to  be  in  a  great  mcafurc 

difcretionary  in  the  juftices  appointing,  and  in  the  feflions^ 
upon  an  appeal,  to  determine  whether  he  is  a  fit  perfon  or 
not.      H.  30  (7.  2.  Rex  v.  James  Gayer ^  efquire.     Two 
juftices  appointed  Mr.  Gitfer  to  be  overfeer  of  the  poor  of 
the  pariih  of  Rockbear  in  the  county  of  Devon,     The  fef* 
fions,  upon  appeal,  vacate  the  appointment ;  fetting  forth, 
that  it  appearing  to  them  that  he  was  then  an  a£)ing  juftice 
of  the  peace  for  the  faid  county,  and  alfo  a  lieutenant  of 
marines  in  his  majefty's  fervice  on  half  pay,  and  tha^  there 
are  other  fufficient  fubflantial  houfliolders  within  the  faid 
parifh  for  the  doing  fuch  office,  they  therefore  vacate  and 
make  void  the  appointment  of  the  faid  James  Gayer.-^On 
a  rule  to  (hew  caufe,  the  counfel  on  both  fides  went  into  a 
long  argument,  whether  the  reafons  given  were  fufficien  i 
particularly  whether  the  offices  of  juftice  of  the  peace, 
and  of  overfeer  of  the  poor,  were  compatible,  and  whether 
the  objedtion  could  be  removed  by  appointing  a  deputy 
overfeer;  if  it  could,  then,  whether  a  judice  of  the  peace 
was  liable  to  be  appointed  overfeer,  in  order  to  his  execut- 
ing the  office  by  deputy.     By  L.  Mans f eid  Ch.  J. /The 
general  queAions  concerning  the  incompatibilicy  of  oqlces^ 
and  the  power  of  appointing  deputies,  are  of  a  very  large 
compafs  indeed ;  but  the  prefent  queftion  feems  to  me  to 
turn  in  a  very  narrow  fpace.     The  feffioib,  upon  an  ap-> 
Deal,  have  a  right  to  exercife  the  fame  latitude  of  difcre- 
tlon,  in  judging  who  are  fit  to  be  nominated  overfeers,  as 
the  two  jufiices  had.     They  have  given  their  opinion  that 
Mr.  Goyer  was  not  a  proper  perfon  to  bcyappointed  over* 
feer.     They  are  not  obliged  to  give  any  reafon  for  their 
opinion  I  becaufe  the  legislature  has  intruded  them,  upon 
an  appeal,  with  the  power  or  authority  of  appointing  over- 
feers.    If  they  had  given  no  reafon,  their  order  bad  un« 
doubtedly  been  good.     We  mud  have  prefumed  that  they 
a£)ed  upon  proper  grounds.     It  is  true,  that  where  the 
whole  reafon  is  fet  out,  and  is  clearly  wrong,  we  may  and 
ought  to  quafli  an  order  manifeftly  made  by  miftake,  upon 
an  erroneous  foundation.     But  then  the  bad  reafon  given, 
muft  appear  to  have  been  their  only  inducement.    If  there 
1  may 
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may  have  been  other  grounds,  they  (hall  be  pre  fumed  Ajf* 
ficient ;  and  the  order  ou;;hc  not  to  be  fee  aflJe,  becaufe 
fome  of  their  reafons,  unneceflarily  given,  appear  to  be  bad* 
There  was  no  neccffity  for  appointing  Mr.  Gayer,     The 
feffions  ftate,  that  there  v^ere  other  fuHiciciK  fabflancial 
houOioiders  within  the  parifli.     They  might  think   IVIr» 
Geyer^  under  all  the  circumftance%  improper  unnccefTArily 
to  be  appointed.     His  being  an  ading  juftice  of  the  peace, 
and  a  lieutenant  of  marines,  might  be  two  circumftances 
which  weighed  among  othel^.     But  it  doth  not  follow, 
neither  is  it  faid,  that  they  looked  upon  both  or  either  of 
thefe  reafons  as  an  ext^mption  from  being  appointed,  or  a 
dilabiltty  to  ferve  the  office  of  ovcrfcer  \  and  that  (hey  va* 
cated  the  warrant  of  two  juftices  as  illegal  upon  that  ac- 
count.    The  execution  of  a  difcretionary  power,  where  it 
IS  not  neceflary  to  give  a  reafon,  ought  to  be  fupported, 
unlefs  the  whole  reafon  is  fet  out,  and  manireftly  wron^. 
Here,  the  whole  reafon,  upon  which  the  fef&ons  adted,  is 
not  given.     They  fay  there  were  other  perfons  qualified. 
Suppofing  Mr.  Gayer  liable  to  ferve  the  ofSce,  they  might 
think  him  not  fo  proper  as  many  others.     And  therefore 
we  are  not  obliged  to  fay,  that  the  whole  reafon  they 
went  upon  is  bad ;   allowing  (for  argument)  that  there 
arofe  no  legal  objedion  to  the  appointment  of  Mr.  Gayer: 
Which,  I  think,  there  is  no  occafion  now  to  examine* 
Mr.    J.  Ditiifon  concurred,   and  faid.   They  were   not 
obliged  to  give  any  reafon  at  all ;  and  if  it  be  only  an  im- 
perfed  one,  we  ought  not  to  quafli  their  orders.     We 
will  intend  every  thing  in  favour  of  the  juftices,  in  their 
orders.     Now  here,   the  reafon  doth   not  appear  to  be 
a  wrong  reafon :  It  is  enough,  that  they  judged  him  an 
improper  perfoa   to  be  overfeer.— — *And  by   the  court 
unanimoufly,  the  order  of  fefllons   was   confirmed,  dif- 
charging  Mr.  Gayer  from  being  overfeer.     Bufr.  Mam/, 

Note,  By  26  G.  3.  c.  107.    No  ferjeant,  corporal,  or  urn^tia  neoet* 
drummer  of  the  militia,  nor  any  private  man,  from  the  «>»pt«^« 
time  of  bis  inrollment  until  his  difcharge,  (hall  be  liable  to 
ferve  as  an  overfeer  of  the  poor.    /.  1 30. 
[But  the  zSt  provides  no  exemption  for  the  officers.] 
Dj  the  18  G.  !l«  €,  15.  Freemen  of  the  corporation  of  Surgeooiiafcon- 
furgeiHs  in  L$mbn^  are  exempted  from  the  office  of  over-  ^''* 
ieer  of  the  poor. 

T9  bi  nomnatid  garly  in  EzRcr  tue^i]  E,  13  C?.   K.  and  wheatofacjp# 
CUrkimwtU,    The  court  feemed  to  think  an  appointment  ^^'^^^' 
of  overfeers  on  a  Sunday ^  to  be  a  good  appointment >  for 

Vol.  hi.  X  it 
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it  mtj  be  in  Eafier  week,  and  this  is  the  firft  day  of  the 
.  week.— But  the  cafe  was  determined  upon  another  pointy 
becaufe  they  were  not  faid  to  be  fubfiantial  bcufif^Uers, 
Foley,  4. 

In  the  cafe  of  K,  and  Buthr^  £.  8  C  3«  L.  Mamfitli 
afked,  whether  there  had  been  any  determination  that  an 
appointment  on  a  Sunday  was  good  ?  Mr.  J.  jtflon  faid,  be 
had  a  note  from  Mr.  J»  Bathurfl^  of  the  faid  cafe  of  JST. 
and  CUrkiKwell^  that  an  appointment  made  on  Eajler  Sun* 
iay  ihall  be  good,  it  being  a  work  of  charity.  But  L» 
Mamfiili  faid,  notwithftanding  that  reafon,  I  fhould  think, 
that  an  appointment  on  a  Sunday  is  prima  facie  clandeftine 
and  void.     Black.  Rep.  649. 

71  14  G.  3.  K,  and  the  overfeers  of  Bridgwater.  Upon 
ihcwing  caufe  why  feveral  appointments  of  overfeers  (hould 
not  be  quafhed,  the  cafe  appeared  to  be  a  conteft  between 
two  adverfc  fets  of  borough  juftices.  Each  kx  met  before 
midnight  or  Eojltr-evtn^  and  each  began  making  their  ap<- 
pointment  of  overfeers  the  inftant  the  clock  had  ftruck 
twelve ;  and  fo  kept  on  renewing  the  fame  appointments 
for  an  hour  or  two.  But  one  fet  of  them  made  a  fre(h  ap- 
pointment at  eight  o'clock  on  the  Sunday  morning,  fuppo- 
ling  that  there  might  be  a  contefi  concerning  the  priority  of 
thofe  appointments  which  were  made  fdon  after  midnight, 
and  perhaps  all  of  them  bad.  On  {hewing  caufe,  feveral 
cafes  were  cited  to  prove  the  appointments  good.  But  by 
L.  Mansfitld:  The  condud  of  the*  juftices  in  this  cafe  is 
a  (hameful  proftitution  and  abufe  of  their  office  for  elefiion 
purpofes ;  and  I  wi(h  any  perfon  could  be  found  wha 
would  undertake  to  profecute  both  parties.  It  would  have 
been  more  for  the  intereft  of  either  fide,  to  have  waited 
for  a  legal  appointment  on  the  Mwday.  I  do  not  know 
that  there  is  any  authority  which  fays,  that  an  appointment 
made  on  a  Sunday  is  good  \  but  it  certainly  is  not  a  day  for 
fuch  purpofcs  as  thefe,  and  therefore  1  will  not  give  my 
fandion  to  any  of  the  appointments.  Let  all  the  appoint- 
ments be  fet  afide,  and  a  mandamus  be  dire£led  to  the  juf- 
tices to  make  a  new  appointment ;  and  let  the  mayor  give 
two  days  notice  of  the  time  and  place  of  meeting  for  fuch 
appointment.  The  other  two  judges  concurred.  Cet^* 
ftr,  139. 

Or  uitbin  cm  month  afar  EaAer]  H.  1 3  (?•  a*    K.  and 

Sparrow.     Upon  a  rule  to  fhew  caufe,  why  the  appoint* 

/rent  of  overfeers  for  the  town  of  IpJwUh  (hould  not  be 

quafiied,  the  objeAion  was,  that  ths  juftices,  upon  a  m«n* 

damut  direfied  to  them,  had  appointed  overfeers,  but  chat 

rt  was  not  wiihin  the  month  after  £^#r,  but  afterwar(^l 

aad 
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md  that  confequently  the  appointment  was  void.  But  bjr 
£^r  Ch.  J.  who  delivered  the  opinion  of  the  court }  as  the 
jufiices  are  punifhable  by  the  ad  tar  not  doing  their  duty, 
it  would  be  a  very  hard  conftru6tion  to  make  the  appoint* 
ment  itfelf  void,  for  it  would  fubjed  the  parifh  to  very 
great  inconveniences,  for  a  thing  which  is  not  in  their 
power  to  prevent.  To  interpret  an  z€t  of  parliament,  we 
muftconfider  the  mifchief  to  be  remedied,  the  remedy  pro- 
vided, and  the  true  reafon  of  that  remedy.  In  this  cafe, 
the  defeA  is,  the  want  of  a  proper  officer  to  take  care  of 
the  poor.  The  remedy  is,  that  the  juftices  (hall  appoint 
overfcers,  and  that  within  fuch  a  time.  Now  the  julHces 
have  negle&ed  their  duty,  in  not  appointing  overfeera 
within  the  proper  time,  and  by  the  ad  have  forfeited  5L 
but  that  doth  not  miaketbch  appointment  void.  Were  the 
exprefs  direfiion  of  the  ad,  that  they  ihould  appoint  in 
that  and  no  other  time,  it  would  be  otherwife;  but  here 
the  flatute  is  only  diredory,  and  a  penalty  infli<9ed  on  the 
juftices  for  not  following  fuch  diredions.  2  Sejf.  C,  140. 
Str.  1123. 

Under  the  hand  and  fail  tftwo  w  mirtjuft%u$\  M.  13  G»  Stflioni  ciaoof 
ChUmtrtM  and  Flagg.    The  /eftcns  appointed  overfcers  |  JJ[^"'  "*'*'* 
but  the  order  was  quafhed  by  the  court  of  king's  bench,  be- 
cAufi;  the  fef&ons  have  no  original  jurifdidion  in  that  cafe 
by  tbe  flatute.     1  Siffl  C.  260.     roley^  7. 

And  the  reafon  it,  becaufe  the  ftatute  gives  a  power  of 
appealing  to  the  feffions  againft  the  order  of  appointment  | 
which  power  by  this  means  would  be  taken  away. 

/«  or  near  tbe  pari/b  or  divtfion]  Ad,  13  G.  f»  JST.  and 
Spcrrew,  An  appointment  of  overfcers,  not  mentioning 
the  juftices  to  be  of  the  divifion,  was  held  to  be  good 
enough ;  for  that  the  words  in  this  cafe  arc  only  diredory. 
2  Seff.  C.  140. 

In  fome  of  the  ancient  ftatutes,  not  now  in  force,  as 
particularly  tbe  22  //.  8.  r«  i2.  the  juftices  were  required 
10  divide  chemfelves,  for  the  better  execution  of  the  regu- 
lations concerning  the  pdor.  And  thence  came  the.claufe 
in  the  fubfequent  ftatutes,  that  the  juftices  ef  the  dtvifion 
were  to  do  fuch  and  fuch.  things.  But  as  there  is  no  lavir 
at  prcfent  which  requires  them  to  divide  for  the  aforefaid 
purpofes,  there  is  properly  no  div'Jion  in  the  fen fe  which 
^he  ftatutes  intended  ;  and  confequently  it  cannot  be  ne- 
cefTary  to  fet  fonh  now,  that  the  juftices  are  in  or  near  the 
divijion. 

A*id  many  other  tounties  in  England  and  Wales]   7*.  27, 
C.  2.  in  the  cafe  of  SkilUngton  and  Norton^  it  was  held, 

^  a  that 
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that  although  other  counties  in  general  arc  here  mentioned 
in  the  recital;  yet  .the  ftatute  doth  not  extend  to  any  other 
counties  but  thofc  exprefsly  named^  none  others  being  fpe* 
cified  in  the  enabling  part.     2  Lev.  I42. 

But  afterwards,  in  the  cafe  of  Delting  and  Sioitlandf  Hm 
II  An.  It  was  held  by  the  whole  court,  that  by  reafon  of 
the  words  [and  ma^y  other  courtites  in  England  and  WaleaJ 
the  z&  is  general,  and  extends  to  oiher  counties  than  tho/c 
named  in  the  adt,  otherwise  it  would  not  extend  to  one 
county  in  IVales.    Foley,  98. 

And  in  the  cafe  of  Clijton  and  Churcham^  H.  >2  G.  2b 
It  was  adjudged,  that  the  a£t  extendcth  to  all  counties,  be* 
ing  equally  beneficial  to  all ;  and  that  the  counties  there 
fpecified  are  menuoned  only  as  inftances.  And  Lie  Ch.  J. 
faid  that  fo  it  was  determined,  upon  great  debate  and  con* 
fideration>  in  the  aforefaid  cafe  of  Doiting  and  Sukeland  i 
which  cafe  hath  been  ever  fince  adhered  to.  Andrews^ 
3i4. 

By  reafon  of  the  largenrfs  of  the  partjhes  eannot  reap  the  i#- 
nefiiofthe  a£t  of  i^T^  Eliz.]  7*.  27  tf  28  G.  2.  K.  and  the 
jufiices  of  Middleftxn  On  a  rule  to  fliew  caufe  why  a 
mandamus  fhould  not  go  to  compel  the  juflices  to  appoint 
overfee rs  for  the  townOiip  of  Kentijh  Town^  it  appeared  by 
the  affidavit  that  this  parifli  hath  always  had  two  overfeers  : 
That  a  rate  has  been  made  as  one  rate  for  the  whole  pti- 
rifh  :  That  ibeir  appointments  have  been  for  the  whole 
*pari(h,  hut  that  each  overfeer  had  colleded  and  paid  within 
his  own  divifion  }  and  if  at  the  end  of  the  year  there  is  a 
furplus  in.eiti^er  of  their  hands,  it  is  fo  much  of  it  paid 
over  into  the  hands  of  the  other  overfeer  as  to  make  them 
both  cq^ual :  That  they  have  one  workhoufe ;  one  overfeer 
Joolcs  over  it  one  week,  the  other  the  next.-  "It  waj 

chjeded  to  this  rule,  that  this  feparate  appointment  would 
difmember  the  parifh,  which  has  been  united  to  this  time  : 
That  when  the  43  Eliz.  was  made,  and  before  the  13  &  14 
C,  2.  every  parifh  maintained  its  own  poor:  That  the  13 
^14  C.  2.  was  made  to  accommodate  large  pariihes, 
wh::re  fome  parts'lay  at  a  great  dillance  from  others;  and 
it  wiis  necefTary  for  their  convenience  to  have  an  increaie 
of  officers :  If  that  flatute  were  to  extend  to  all  towns, 
parifbes,  and  vills,  the  populous  parts  of  tbe.parifhes  would 
be  moft  burdened,  and  the  out*parts  of  them  and  the 
greatefl  extent  of  lands  would  be  in  a  great  meafure  ex» 
cufed  :  To  intide  the  petitioners  10  what  is  now  prayed, 
it  (hould  be  fhcwn  that  they  are  fuch  a  parilh  as  cannot 
receive  the  benefit  of  43  Eliz,  without  the  aid  of  13^ 

14  c: 
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14  C  S«  It  U  not  fvirorn  that  two  overfecrs  are  not  TuiE* 
ctcnr :  It  doth  not  appear,  that  this  vi!l  of  Kmujh  Tcwn  is 
a  dtfiin£t  vill  or  townfliip ;  fo  it  is  not  brought  within  the 
13  ^  14  C.  2.— —It  was  anfwered.  That  this  writ  of 
mandamus  determines  nothing  of  itfelf,  but  is  a  means  of 
trying  this  fadt,  and  that  the  juftices  may  try  tht:  fpecial 
matters:  That  this  is  fo  populous  a  parifh  that  it  requires 
more  attendance  than  any  in  the  northern  parts  which  are 

fpecified  in  the  ad. By  the  court :  If  this  is  a  cafe  that 

falls  within  the  13  &f  14  C.  2.  a  mandamus  is  a  wnt  of 
right,  and  the  court  muA  grant  it.  It  has  been  deter- 
mined, that  this  ilatute  is  not  to  be  confined  to  the  coun- 
ties mentioned  in  the  (tatute.  Kentijh  Town  has  nevex  been 
G«nfidered  at  a  feparate  divifion ;  and  the  overfeers  have 
been  ufually  appointed  for  the  whole  parifli.  What  is  de« 
clared  from  the  affidavit  (hews,  that  they  can  do  very  well 
tinder  the  43  Eliz.  without  calling  in  aid  the  13  (fT  14 
C.  2.  for  they  have  two  overfeers,  and  the  methods  they 
have  ufed  to  collect  their  rates,  and  to  take  care  of  their 
poor,  is  very  juft  and  reafonable.  To  bring  this  wichin 
the  ftatute,  they  muft  (hew  this  to  be  a  dil^ind  vill  or 
townfliip.  We  expeded  they  would  have  jfhewn  that  they 
had  feparate  overfeers,  maintained  their  poor  feparately, 
and  bad  a  feparate  rate. — And  the  rule  for  a  mandamus  was 
difcharged.     BolU  17. 

//.  5  G.  3.  Piart  &  JViJlgarth.     On  a  fpecial  verdift  at 
the  Durham  affixes,  it  was  ftared  for  the  (^pinion  of  the 
court.  That  the  parifli  of  Stanhope^  from  the  43  Eliz.  to 
the  9  C  I.  had  one  joint  appointment  of  overfeers  of  the 
poor  of  the  faid  parifli  \  and  during  all  that  timoi  the  poor 
of  the  faid  parifli  were  jointly  relieved  and  maintained  by 
intire  and  general  rates  upon  the  whole  parifli :  That  dur« 
ing  the  time  above  mentioned,  there  were  four  church- 
wardens, and  four  overfeers  of  the  poor ;  which  four  over- 
feers were  refpe(9ively  nominated  out  of  each  of  the  four 
quarters  or  diftrtds  within  the  faid  parifh  :  That  the  U\i 
parifli  is  20  miles  in  length  from  ead  to  weft,  and  eight 
miles  at  a  medium  in  breadth  :  That  in  the  9  G.  i.  at  the 
general  quarter  feffions  for  the  county  of  Durham  it  was 
ordered,  that  the  feveral  townfliips  within  the  faid  parifli 
ihould  maintain  their  poor  feparately ;  and  from  that  time 
there  have  been  feparate  appointments  of  overfeers  for  each 
cf  the  faid  four  quarters  or  diviiions.     The  cafe  further 
fiated,  that  orders  of  removal  had  from  time  to  time  beea 
made  fince  the  <)  G,  i.  for  the  removal  of  poor  perfons 
from  one  of  the  faid  quarters  or  diftridls  to  another,  and 
appeals  made  by  one  quarter  againft  anoiher,  concerning 

X  3  orders 
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orders  of  juftices  relating  to  the  poor  of  each.     The  quef« 
tion  wa*,  Whether  ihe  feveral  places  or  diftrids  were  ono 
intire  parlfb,  townihip,  or  village;  or  whether  the  faid 
feveral  places,  being   fo  divided  as  aforeiaid,  conftituted 
four  diftindl  and  feparate  townfhips  or  villages  within  tb« 
13 1^  14  C  2.  c.  12.      ■    ■   Againit  the  divifion  it  was  ar* 
gued,  that  in  order  to  intitle  themfelves  to  a  divifion  it 
n)u(l  be  (hewn»  that  the  parifli  was  fo  large,  that  they 
could  not  otherwife  have  the  benefit  of  the  43  £//z.  c.  2« 
To  prove  this,  was  cited  the  above  cafe  of  the  Khg  againft 
the  jufliccs  of  MiddUftXy  relating  to  the  inhabitants  of  Stm 
Pancras  and  KtntJhTown^Tr.  '754-     That  in  this  cafo 
there  are  no  facts  to  warrant  this  divifion.     The  feffions 
had  no  power  to  make  it.     Neither  the  feffions  nor  this 
court  have  power  to  make  a  divifion,  but  upon  fads  whicli 
ihcw  the  parifli  to  be  fo  large  that  it  cannot  have  the  bentfic 
of  the  43  Eliz.     It  fhall  be  prefumed,  that  the  ad  may  be 
put  in  force,  unlefs  the  contrary  appears.     That  the  truth 
of  the  matter  in  this  cafe  was,  that  the  rich  part  of  the  pa«- 
rifli  wanted  to  feparate  themfelves  from  the  poor  part,  and 
throw  the  burden  upon  them.     On  the  other  hand,  it  was 
argued,  that   although   it  is  dated,  that  this  pariOi  was 
one  intire  parifh  from  the  43  Elix.  till  the  9  G.  i.  yet  it 
is  alfo  fiated,  that  there  were  four  churchwardens  and  four 
overfeers,  one  out  of  each  quarter.     As  to  the  cafe  of  th« 
King  againft  thejtjftices  of  MiddleftXy  relating  to  the  inha- 
bitants of  S/.  Patkras^  the  mandamus  was  denied  to  ap* 
point  overfeers  for  the  north  divifion  of  Kentijh  7W*s,  be* 
caufe  it  appeared,  that  the  parifli  could  reap  the  benefit  of 
the  43  Eliz,  and  it  did  not  appear  that  the  nortti  divifion 
of  Ktnjtijh  Town  was  a  townfhip  or  vill.     In  the  prefent 
cafe,  the  order  of  fclTions  has  been  acquiefced  under  for 
above  forty  years,  during  all  which  time  feparate  overfeers 

have  been  appointed. By  L,  Mansfield  and  the  court : 

The  policy  of  this  law  of  the  13  ti*  14  C,  2.  was  mtflaken. 
It  went  upon  a  wrong  principle.  The  divifions  ought  ra* 
ther  to  be  inlarged  than  dimiRiibed.  As  to  the^queition  it» 
felf:  It  ought  to  appear,  that  there  w^s  an  iuability  in  the 
parifh  to  h/ive  the  benefit  of  the  ad  of  the  43  £/<z.  Now, 
herr,  no  fuch  inability  appears  ;  but  quite  the  contrary, 
for  a  gieat  number  of  years.  So  that  there  is  no  founda- 
tion for  the  divifion.  'Fhe  acquiefcfnce  under  it  was  upon 
a  falfe  notion,  that  the  fe/iions  had  fuch  a  power :  Which 
they  had  not.  And  there  is  no  inconvenience  in  fetting 
rieht  this  wrong  ufage  which  has  obtained  for  forty  years. 
Here  the  fc^uudauon  is  wanting.     Therefore  they  oaght  to 

appoint 
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ttpfK>int  overfeers  for   the  whole  parifh.    Burr.  Mamf% 
26SO. 

B.  20  (t.  3.  JST.  and  the  inhabitants  of  VtUxetit.     On 
a  rule  to  (hew  caufc,  why  an  order  of  feflions,  confirming 
fepariie  appointments  of  overfeers  of  the  poor  for  the  town- 
fliip  pf  Vitoxittr  and  three  other  divifions  of  the  pariih  of 
Unoxetir  in  StaffQrdfi)ire^  fhould  not  be  quafbed,  it  appeared 
from  the  fpecial  cafe  dated  by  the  feffions,  that  the  parifh 
of  Vtt9xittr  is  five  miles  in  length,  and  five  in  breadth*  and 
contains  five  feveral  townfbips :  That  the  faid  townfhips 
are  one  intire  pariih :  That  ever  fince  the  year  1643,  they 
have  had  feparate  appointments  of  overfeers  in  the  feveral 
io^nilhips  within  the  faid  parifh;  but  that  until  the  year 
1730  they  jointly  relieved  and  maintained  the  poor  in  and 
throughout  the  parifh  \  but  fince  that  time  they  have  ge- 
oeraliy  maintained  them  feparately  in  the  feveral  divifions. 
-     ■  ■     in  fupport  of  the  order  of  feffions,  it  was  argued, 
that  it  appears  from  the  fiids  found  by  the  fpecial  cafe, 
that  the  parifh  hath  not  had  the  benefit  of  the  flatute  of 
43  Eb%.  fince  more  than  four  overfeers  had  been  appointed 
ever  fmce  the  year  1643,  and  that  flaeute  doth  not  autho- 
rize the  appointing  more  than  four.     Mr.  J.  BuHer  faid, 
Ouoht  it  not  to  have  been  flared  in  the  cafe,  as  a  fubflan- 
tive  fad,  that  the  parifh  had  not  had  the  benefit  of  the 
43d  of  Eiizabith?  Unto  which  it  was  anfwered,  that  if 
enough  is  clearly  and  explicitly  flated,  to  fhew  it  to  be 
the  truths  the  court  will  infer  it  without  an  exprefs  find- 
ing, for  the  purpofe  of  fupporting  the  order.     The  ru!e 
with  regard  to  orders  of  feffions  is  the  reverfe  of  what  ob-  ^ 

tains  in  the  cafe  of  convidlions*     The   court   prefumes 
againfl  convidions,  unlefs  fads  appear  fufiicient  to  fupport^ 
thtm  ;  but  an  order  of  feffions  is  prefumed  .to  be  right,  un* 
kfs  the  fads  ftated  prove  it  to  be  wrot^. — ——On  tha 
ether  hand,  in  fupport  of  the  rule  for  quafhing  the  orders, 
it  was  infif^ed,  that  the  cafe  of  Peart  ai^d  fVeftgartb  n  dt- 
redly  in  point,  and  that  it  is  clearly  eflablilhed  by  that 
cafe,  that  unlefs  the  feffions  exprefsly  flate  that  the  parifh 
hath  not  had  the  benefit  of  43  EU%.  the  court  will  prefume 
that  it  has  :  1'hat  the  flatute  of  C.  2.  mentions  largenefs 
.ts  the  only  reafon  for  a  divifion,  and  the  cafe  of  Peart  and 
IVeJigarth  fhevvs,  that  the  parifh  of  Uttoxeter  is  not  too 
large;  for  there,  the   parifli  of  Stanhope  appeared  to  be 
twenty  miles  long,  and  yet  it-  was  not  to  be  divided,  and 
Vitextter  parifh  is  only  five  miles«-^L.  Mansfield  flopped 
the  other  counfel  on   he  fame  fide,  and  faid.    The  cafe  of 
Ptart  and  Weftgarth  decides  the  queflion.     It  mufl  appear 
U)  the  court  (bat  there  was  a  difability  to  reap  the  benefit 
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Vthe  ftaCute  of  43  Eliz,  Here  the  contrary  appears. 
Though  tbere  were  feparate  overfeers,  there  was  a  joint 
maintenance  till  1730,  The  acquiefcence  of  the  parifli 
for  a  number  of  yeai s  will  not  alter  the  law.  The  cafe  of 
Peart  and  Wifgartb  was  well  confidered.  The  court 
thought  theftatuteof  67.  2.  proceeded  upon  a  bad  prindple 
of  policy,  for  that  large  diftrids  for  the  purpofe  of  maia« 
taining  the  poor  are  much  to  be  preferred  to  froali  ones* 

•I And  the  order  of  feiEons,  and  the  four  appointments 

of  overfipersy  were  quafbed.     D^uglai^  33a.  CaU  Caf.  84* 

And  in  the  cafe  of  K.  v.  Inhabitants  of  Bading^  other* 
wife  Sialj  E,  20  <7.  3.  The  fame  point  came  in  queftioo, 
where  the  court  recognifed  the  dodrine  laid  down  In  the 
cafe  of  Peart  and  fVeftgarth^  as  having  fully  fettled  the 
matter.     CoL  Caf.  90. 

But  in  the  cafe  of  K.  v.  Sir  Watts  Norton  bart.  and  an* 
other»  M.  27  G,  3.  A  rule  had  been  obtained  laft  term, 
calling  upon  the  defendants,  who  were  juftices  of  the  peace 
for  the  county  of  Lancojier^  to  flicw  caufe  why  ^mandamus 
Ihould  not  iiTue,  commanding  them  to  appoint  two  over** 
feers  for  the  towrfhip  of  Pilfworth  in  the  faid  county. 
This  motion  was  founded  on  aiEdavits,  which  ftated.  That 
the  parifh  of  Middteton  confifts  of  eight  feparate  and  dif* 
tin£l  townfhips  or  villages;  to  wit,  MiddUton^  Thornbam^ 
Hopwood^  Pilfworth^  Birtle  cum  Bamford^  AJbworth^  Ainf^ 
VJortb^  and  Great  Lever ;  each  of  which  has  immemorially 
bad  a  feparate  conftable  and  churchwarden.  That  Amf^ 
worth  and  Great  Lever  from  time  immemorial,  and  Afi^ 
tvorth  for  the  fpace  of  about  feventy  years,  have  had  fepa-» 
rate  overfeers.  That  before  the  feparation  of  AJbwortb, 
there  was  a  joint  appointment  of  fix  overfeers  for  the  fix 
townibips,  one  out  of  each,  who  made  a  general  rate  or 
afleflment  for  the  poor  of  all  the  fix  towninips;  and  that 
each  overfeer  a£ted  within  his  own  townlhip ;  but  that  at 
the  end  of  the  year,  there  was  a  general  fettlement  of  all 
difburfements,  and  the  expences  borne  equally  by  all* 
1'hat  fince  the  feparation,  there  has  been  a  like  joint  ap- 
pointment of  five  overfeers,  for  the  remaining  five  town- 
ships, who  have  a<Sed  in  the  fame  manner  as  before  the 
feparation.  That  the  parilh  of  Middleion  could  not  reap 
the  benefit  of  the  43  £//2.  in  reUtion  to  the  maintenance, 
relief,  and  government  of  its  poor,  on  account  of  its  large- 
nefs,  being  14  miles  in  length,  and  10  in  breadth,  and 
alfo  on  account  of  its  great  population,  and  becaufe  three 
put  of  the  faid  eight  townfhips  maintained  their  own  re- 
fjpi'dlive  poor.    That  the  defendants  were  requefled,  at  tbe 
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hft  annual  meeting*  to  appoint  two  overfeers  for  the  town* 
ihip  of  Pilfwortb^  which  they  refufcd.  On  the  other  hand, 
feveral  a£5davit8  were  read  againft  the  rule,  which  ftated, 
that  the  p^riff)  of  ATtddUton  confifts  of  four  diftinA  and  fe- 
parate  townOiips,  viz.  MidiUton^  AJhworth^  Ainfworth^  and 
Grfai  LiVir  $  and  that  the  tewnjhip  of  Middleton  confifts  of 
£ve  feparate  bamUts,  or  precinffs^  and  not  feparate  iownjbips. 
That  the  rates  and  afleiTments  had  been  made  gentralfy  for 
the  townfhip  of  MiddUton  at  large,  and  not  for  each  fepa* 
rate  diftrid;  and  th^t  the  overfeers  accounts  had  been 

made  out  in  the  fame  manner. Erjkine  and  Shepherd 

ihewed  caufe  againft  the  rule,  and  contended,  that  in  order 
to  lay  a  ground  for  the  court  to  grant  the  mandamus^  it 
would  be  neceifary  to  fhew  two  things ;  \ft^  That  this 
diflrid  of  Pilfworth  is  a  townjbip:  %dly^  That  it  cannot 
enjoy  the  benefit  of  the  Jiat»  43  Eliz.^-^^^Bearcrofi  and 
CockelU  contra 9  contended,  that  where  thert  is  a  conftable, 
there  is  neceflarily  a  townlhip.  Here  it  is  agreed  on  both 
fides  that  there  is  a  conflable. 

But  what  is  deciflve  in  the  prefeot  cafe  is,  that  it  ap« 
pears  to  have  been  always  neceifary  for  the  parifh  of  Mid* 
dUttn  to  have  five  overfeers,  which  is  a  proof  that  it  could 
not  enjoy  the  benefit  of  the  43  EUz.  which  confines  the 
number  toyiiir.-— They  were  then  flopped  by  the  court* 
«*— i^(i&/&«r^  J,  This  is  a  very  plain  cafe.  It  has  been 
argued  againft  the  rule,  that  if  the  court  fhould  grant  a 
mandamus  to  appoint  feparate  overfeers  for  the  townfhip  of 
Pilfworth^  one  of  the  five  remaining  diftri£ts,  it  will  ne- 
ceflarily follow  that  the  others  will  be  entitled  to  the 
fame  privilege*  But  that  argument  applies  equally  the 
other  way  \  for  as  foon  as  the  other  three  townfhips  were 
feparated,  the  remaining  five  had  a  right  to  be  fo.  It  is 
clear  that  the  parifh,  a$  a  parijhy  cannot  have  the  benefit 
of  the  ilatute  43  £//z.  becaufe  it  has  always  had  a  greater 
number  of  overfeers  than  are  allowed  by  that  a£t.  There- 
fore upon  that  ground,  as  well  as  upon  the  former,  that 
the  other  three  townfhips  have  had  feparate  overfeers ;  I  am 
of  opinion  that  the  five  remaining  ones  are  alfo  entitled  to 
have  them«-^ — BullerJ.  The  parties  applying  for  this 
rule  mufl  neceflarily  make  out  two  points  before  they  can 

fucceed.     Firfl:,  that  this  is  a  townfhip : And  fecondly, 

that  it  cannot  have  the  benefit  of  the  43  Eiiz.  The  laft  is 
the  point  which  has  been  moft  relied  on :  For  as  to  the 
firft,  it  certainly  is  a  townOiip.  Wherever  there  is  a  ^oit- 
fiabie^  there  is  a  imitijhlp*  There  may  be  a  conftable 
for  a  larger  diflriA  than  a  townfhip,  but  not  for  a  fmaller. 
The  doubt  in  many  of  the  cafes,  whether  fuch  a  place  was 
^  townfhip  or  not,  has  arifep  where  there  was  no  conflable. 

Then 
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Then  the  remaining  queftTon  is.  Whether  rhc  townfhip 
of  Pilf worth  c2Ln  have  ihe  benefit  of  the  43  £//2,  ?     What 
ia  a  decifive  anfwer  againft  that  is,  mat  the  other  three 
townfliips  have  feparate  overfeers :  We  muft  confider  what 
is  meant  by  the  bitiejil  of  the  ftatute.     It  is  that  the  pariOi 
may  maintain  their  own  poor,  a%  a  parijh ;  for  unlefs  they 
can  do  it  as  fuch^  they  cannot  have  the  benefit  of  the  fia* 
tute.     Now  ic  is  here  ftated,  that  three  of  the  townfhipS 
maintain  their  own  poor;  but  unltfs  they  a// join,   they 
cannot  reap  the  benefit  of  the  ftatute.     It  has  been  argued, 
that  the  parties  applying  for  the  mandamus^  fhould  have 
ihewn  fpecial  reafons  to  the  court,  why  they  cannot  have 
the  benefit  of  the  ftatute.     But  in  h&  ihey  have  done  fo  : 
for  they  have  ftated  the  largenefs  of  the  pari(h»  and  its  great 
population,  which  circumftances  are  not  denied  by  the  other 
fide*     Independent  of  thcfe  reafons,  another  ground  laid 
for  the  mandamus  is,  that  the  five   remaining  townihips 
require  five  overfeers.     If  from  neceflity  thty  muft  have 
five  overfeers  to  govern  their  poor,  that  affords  a  ftrong 
argument  to  prove,  that  even  if  thefe  five  comprehended 
one  parifhy  independent  of  the  other  three,  yet  they  could 
not  enjoy  tKe  benefit  of  the  43  EHz.  which  allows  only 
four  overfeers.     The  cafes  which  have  been  mentioned 
ivcre  all  rightly  decided,  but  they  do  not  apply  to  the  pre- 
sent.    As  to  the  above  cafe  of  Peart  and  IVeJlgarth^  the 
parifh  had  enjoyed  the  benefit  of  the  ftatute  of  Eli%.  for 
2  20  years.     After  fuch  a  length  of  time,  the  court  faid, 
that  they  muft  have  fticwn  to  them  fome  ftrong  reafons  to 
induce  them  to  believe  that  it  could  not  be  continued,  be- 
fore they  would  appoint  overfeers  in  a  difixrrent  manner 
from  that  pointed  out  by  the  ftatute  of  Elix,  notwithftand- 
ing  any  intervening  cufiom  for  40  years  :  but  no  fufficient 
reafon  appearing^  they  dire^ed  one  joint  appointment  for 
the  whole  pariftk.     Next,  as  to  the  aforefaid  cafe  of  the  AT. 
againft  the  juftices  of  Middlefex^  it  appeared  moft  clearly 
that  the  parifh  of  Kentijh  Town  could  have  the  benefit  of 
the  ftatute  of  £//2.     Inhere  were  two  overfeers  appointed 
for  the  whole  parifli,  which  was  fufficient  to  anfwer  the 
purpofes  of  the  ftatute.     Then  as  fo  live  above  cafe  of  the 
K*  &  Ultoxttir^  the  anfwer  to  it  is,  that  the  parifti  did  not 
(hew  that  they  could  not  have  the  benefit  of  the  43  Eliz. 
Per  curiam:  Rule  abfJute.     Caf,  by  Durnf,  ^  Eq/iy  ^K 

374- 

Alfo  in  the  cafe  of  JC.  v.  Leigh*  T.  30  G,  3.      John 

Blurton^  an  inhabitant  and  occupier  of  lands  in  the  town- 

ttip  or  liberty  of  Field  in  Staffordlhirey  appealed  againft  a 

p«or  rate  made  by  the  churchwardens  and  overfeers  of  the 

9  parifli 


i^OOr*     (Overfeers.)  33  r 

parilh  of  Lei^h^  upon  the  ground  that  the  townfliip  of 
field  was  entitled  to  maintain  its  own  poor  feparatcly  from 
the  reft  of  the  parifli  of  iW^A.  within  which  it  was  fitu- 
ated.     The  feffions  quaflied  (he  rate  generally,  and  dated 
the  following  cafe ;         The  parifh  of  Leigh  is  5  miles  in 
length   and  4^  in    breadth.      It  confiHs  of  8  townfliips. 
The  cownfhip  of  F/VA/ (one  of  the  8)  is  within  the  faid 
partlh,  and  confifts  of  6  farm  houfes  with  farms  thereunto 
belonging,  containing  700  acres  of  land  and  3  or  4  fmall 
houfes.     The  townfhip  of  Field  for  60  or  70  years  (and 
before,  for  any  thing  that  appears  to  the  contrary)  has  had 
feparate  overfeers,  and  feparately  maintained  its  own  poor. 
Two  overfeers  have  been  appointed  for  the  townOiip  of 
Fidd^  and  two  for  the  reft  of  the  parifh  of  Leigh.     A  con- 
ilable  has  regularly  been  appointed  for  the  townfliip  of  Fields 
and  another  for  the  reft  of  thepariOi.     In  1764  a  pauper 
was  removed  by  two  juftices  from  the  parifli  of  Leigh  to  the 
townfiiip  of  Field  within  the  faid  pariQi,  from  which  it 
does  not  appear  there  was  any  appeal.— -L.  Kenycn  Ch.  J* 
I  cannot  help  regretting  that  this  queftion  fliould  ever  have 
been  ftarted,  becaufe  it  tends  to  difturb  the  qu'et  of  this 
place,  where  the  poor  have  been  fo  long  provided  for  in  a 
particular  way.     It  is  of  fome  importance  to  one's  own 
mind,  though  it  cannot  indeed  afFe£t  the  decifion  of  this 
cafe,  that  the  gentlemen  of  this  county  have  confidered  this 
as  an  attempt  which  ought  not  to  have  been  made,  as 
beinz  an  innovation  on  the  old  fettled  mode  of  maint^n- 
tn9  the  poor  in  this  diftri£l.     There  is  no  doubt  but  that 
this  cafe  is  within  the  13  &  14  C  2.  e.  12.  In  fome  of 
the  cafes  it  has  been  made  a  queftion  whether  the  particular 
diftriQ  were  or  w^e  not  a  vill  or  townibip  ;  but  no  fuch 
difficulty  occurs  in  this  cafe,  becabfe  it  is  ftated  as  a  fa£k 
that  Field  is  a  townfhip.    Then  the  queftion  is,  whether  at 
the  time  of  paffing  the  ftatute  of  C  2.  this  diftriA  was  in 
a  fituation  to  receive  the  benefit  of  43  EL  for  if  the  parifti 
were  properly  divided  at  that  time,  nothing  which  has  hap- 
pened fince  will  induct  us  to  make  any  innovation.     In 
the  cafes  cited,  Peart  v»  fVeJigarth^  &  K.  v.  Juftices  rf  A^d^ 
dUfeXf  it  was  ftated  that  from  the  time  of  EL  down  to  the 
reign  of  G.  I.  thofe  pariflies  had  in  fad  reaped  the  benefit 
of  the  ftatute  of  EL  whereas  here,  for  60  or  70  years,  and 
perhaps  for  a  longer  period  for  any  thing  that  appears 
to  the  contrary,  this  parifh  has  been  fubdivided,  and  has 
not  had  the  benefic  of  that  fUtute.     This  therefore  is  like 
the  cafe  of  K.  v.  Sir  If^atts  Horton,  It  has  been  doubted  by 
country  gentlemen  whether  the  poor  are  better  maintained 
ia  large  or  fmall  diftridls,  though  the  former  has  been  judi- 
cially 


332  J^OOt*     (Overfeers.) 

dally  faid  in  this  court:  In  fmall  divifions  the'officers  are 
more  attentive  to  their  duty  i  and  in  the  part  of  the  ceuntry 
k  with  which  I  am  acquainted,  the  poor  are  better  provided 
for  in  the  fmall  diftridts.  Therefore  as  the  ufage  in  this 
cafe  coincides  with  our  idea  on  the  policy,  and  as  we  are 
warranted  by  the  adjudged  c«fes  on  this  point,  we  think  ic 
highly  proper  that  the  divifion  of  this  pari(b,  which  has 
fubiifted    fo   long,    fhouid   continue  ^    and   confequently 

that   the   order  of  fefiions  ihould  bs  affirmed. yfjh^ 

hurft  J.  Wherever  it  appears  that  for  any  length  of  time 
the  parifh  has  had  th^  benefit  of  43  EL  it  mutt  be  (hewn 
that  from  the  increafe  of  population,  or  fome  other  cauCe, 
it  is  impofiible  that  they  can  continue  to  reap  the  benefit 
of  that  ilatute.     But  that  is  not  the  cafe  here  \  and  no- 
thing can  be  Wronger  to  (hew  that  this  parifh  cannot  have 
the  benefit  of  43  EL  than  that  in  fa<Sl  they  have  not  had  it 
as  far  back  as  any  memory  gGCs^^-^^BuIUr  J.     Before  a 
•parifh  can  be  fub-divided  into  fmaller  diftridh  for  the  main- 
tenance of  their  poor,  it  muft  appear  that  they  cannot  have 
the  benefit  of  43  EL  But  it  is  material  to  confider  the 
meaning  of  the  phrafe,  that  a  parifh  cannot  reap  the  be- 
nefit of  that  flatute.     It  does  not  mean  that  it  is  abfo- 
lutely  impDjJibli  for  them  to  maintain  their  own  poor  as  a 
farijh^  for  that  would  not  be  the  cafe  even  if  the  parifh 
were  lOO  miles  in  circumference,  but  that  it  is  inconvinient 
for  them  fo  to  do.     Now  in  judging  on  a  queftion  of  con- 
venience, there  can  be  no  doubts  on  the  fa£lsi  of  this  cafe  ; 
for  it  is  flatcd  that  f^x  60  or  70  years  pafl,  and  perhaps  for 
all  preceding  times,  this  parifh  have  not  maintained  their 
own  poor  jointly.     And  the  flrongefl:  inftance  of  their 
having  been  .fubdivided  for  a  long  period  is  the  circum- 
fiance  of  the  parifh  at  large  having  removed  a  pauper  into 
this  particular  difiriS,  as  a  place  liable  to  maintain  its  own 
poor  feparately.     I  entirely  agree  with  my  Lord  Ch,  J. 
that  greater  care  is  taken  of  the  poor  in  fmall  than  in  large 
diflridls.     And  if  in  any  cafe  we  were  to  find  that  it  was 
formerly  inconvenient  to  the  parifh  at  large  to  maintain 
their  own  poor  jointly,  though  it  were  convenient  for  them 
to  do  fo  now,  we  would  not  affift  them  in  overturning  the 
old  pradice  \  for  that  would  operate  as  a  difcou  rage  men  t 
to  the  efforts  of  individuals  to  reduce  the  poor  rates  which 
have  fucceeded  in  many  fmall  diflrid^s.     I  even  go  further, 
for  though  it  fhouid  appear  that  a  parifh  had  enjoyed  the 
benefit  of  43  EL  yet  if  they  could  not  now  conveniently 
maintain  their  own  poor  jointly,  we  would  permit  them  to 
divide  thenifelves,  provided  there  be  fuch  legal  divifions  in 
the  parifh  as  are  capable  of  fupporting  their  own  poor  fe« 
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parately  under  the  provifions  of  the  flatute  C.  2. Grtfe  J. 

In  determining  this  queftlon,  I  (hail  not  proceed  on  any 
fpecuiaition  of  my  own  ;  for  the  a(5l  of  parliament  itfelf 
has  fuppofed  that  the  largenefs  of  a  patiQi  may  be  a  good 
reafon  for  dividing  it.  Though  if  I  were  to  give  my  own 
opinion  of  the  policy  of  the  Taw,  I  fhould  not  heiitate  to 
fay,  that  from  my  own  experrence  I  have  found  that  the 
poor  are  better  provided  for  in  fma)l  than  in  large  diftriSs, 
The  queftion  here  is,  whether  ic  does  not  appear  that  the 
parifh  cannot  have  the  benefit  of  theftatuteof£/.  and  I  am 
clearly  of  opinion  that  on  thefe  fdAs  they  cannot.  For  in 
the  iirfl  place  it  does  not  appear  that  the  pariQi  have  ever  as 
a  parijb  maintained  their  own  poor.  And  in  the  next 
place,  it  is  Aated  that  in  1764,  a  pauper  was  adtually  re- 
moved from  the  parifh  at  large  to  this  very  town  (hip,  which 
is  an  admtfliion  on  their  part  that  they  had  no  right  to  call 
OQ  this  diftrid  to  contribute  to  the  general  poor  rate  of  the 
pariih.      Order  of  feffions  confirmed,     Durnf.  &  Eajf^ 

3  ^-  746. 
£.31   G,  3*  A.  V.  NewilL     Two  juftices   allowed  a 

poor  rate  for  the  pari(b  of  St.  Giks^  in  Readings  including 
the  hamlet  of  IVhitleyy  Birks^  The  feffions  on  the  appeal 
of  Thomas  Netvilh^  confirmed  the  rate,  and  ftated  the  fol- 
lowing cafe:— The  pari(h  of  S/.  Giles^  Reading,  lies  partly 
within  the  borough  of  Reading  and  partly  without.  The 
hamlet  of  lyhitlij  is  that  part  which  lies  without  the  bo- 
rough, is  about  3  miles  fquare,  and  has  immemorially  had 
a  feparate  conftable,  and  churchwarden,  but  no  other  church 
than  that  which  is  common  to  the  parifh  at  large.  And 
the  hamlet  people  have  been  ufcd  to  attend  the  veftry 
meetings  of  the  parifh  at  large  at  the  church,  but  the  peo- 
ple of  that  part  of  the  pari(h  out  of  the  hamlet  never  at- 
tended the  hamtet-meetings ;  for  which  hamlet-meetings 
tochoofe  oflSlcers  for  the  hamlet,  notices  were  puhlifhed  in 
the  church  on  the  Eafler  Sunday  in  every  year.  From  the 
year  1648  to  the  time  of  trying  this  appeal,  the  inhabitants 
of  the  hamlet  part  of  the  parifli  have  had  ovcrfeers  of  the 
poor  feparately  appointed  for  the  hamlet,  and  chofen  at 
meetings  of  the  hamlet  people  only  ;  the  number  of  which 
overfeers  has  varied  from  that  thne.  ^  he  hamlet  have  in 
every  year  had  either  two  or  three  overfeers,  except  in  four 
different  years  at  different  intervals,  when  they  had  one. 
Such  overfeers  have  feparately  dilhibuted  and  laid  ovX  the 
money  within  the  hamler,  and  their  accounts  have  been 
feparately  kept,  and  feparately  allowed  by  the  jufliccs  ; 
and  it  does  not  appear  that  any  interference  has  ever  been 
"^3de  in  th«  difttibution  or  accounts  by  the  payers  in  the 
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borough  part  of  the  parifli»  except  at  the  general  fetdement 
of  accounts  as  herein-after  mentioned.  The  part  of  the 
parifli  lying  within  the  borough  has  during'  the  fame  time 
invariably  had  one  churchwarden  and  three  overfeers  y  and 
fuch  overfeers  of  the  borough  part  have  a6)ed  upon  their 
fcparate  ratc8>  and  in  their  diftributions  and  accounts^ 
didindly  from  the  hamlet  and  the  inhabitants  or  overfeers 
of  the  hamlet,  except  that  the  overfeers  of  the  borough 
have  afforded  relief  to  the  poor  perfons  belonging  to  the 
hamlet  part  of  the  parilb  when  refident  in  the  boroughp  and 
have  indemnified  themfelves  out  of  the  general  fur^d  ariiiag 
from  the  poor  rates,  colle£led  as  well  in  the  borough  part  as 
in  the  hamlet  part  of  the  parilh,  at  the  general  fettlcanent 
of  accounts  as  hereinaf(er  mentioned.  Certificates  have 
in  various  instances  fince  the  year  1709  been  feparately 
granted  by,  and  diredled  to  the  overfeers  of  the»hamlet  of 
ff'hit/ey  to  and  by  the  overfeers  of  divers  other  partibesi 
but  it  dors  not  appear  that  a  certificate  hae  ever  been  granted 
bv  or  to  the  overfeers  of  IVbitiey  to  or  by  the  overfeers  of 
that  pirt  of  the  p^iifti  which  lies  witbin  the  borough.  Or- 
CIS  of  removal  have  been  made  both  from  and  to  the 
hamlet  of  H^hitUy^  and  the  paupers  removed  accordingly 
without  appeal ;  particularly  in  1755  an  order  of  removal 
unappealed  from  was  made  from  the  parifh  of  St»  Lawnnce^ 
Reading  ;  and  in  1774  another  order  was  made  from  the 
parifh  of  £/•  Mary^  in  Reading:  But  it  doth  not  appear 
that  orders  of  removal  have  ever  been  made  from  or  to  the 
fj^d  hamlet  to  or  from  that  part  of  the  parifh  of  St»  GiUt 
which  lies  within  the  borough.  In  1649  ^^^  following 
order  was  made  ;  vix.  ^^  Jpriii^^  1649*  Whereas  at  the 
^^  quarter  feflions  hoiden  for  the  county  of  Btrks  the  3d 
^*  of  yfpril  inf^ant,  the  difference  of  the  rates  eoncerning 
^*  the  poor  of  the  parilb  of  St  Giles  between  the  liberty 
**  of  JVhitley  and  the  other  irihabitaiKs  within  the  borough 
*^  of  Reading  in  the  faid  pariih  was  referred  to  us  ;  we, 
*^  upon  hearing  all  parties,  do  order  that  the  inhabitants 
*'  within  the  liberty  of  ff^hsiky  fhall,  according  to  a  former 
*^  order,  pay  the  yearly  fum  of  20  !•  4  s.  4d.  monthly  ap* 
^^  portioned  according  to  the  ftatute  towards  the  relief  of 
^^  the  poor  of  the  pari/h  of  St,  Giles  \  and  that  the  inhabit* 
^^  ants  of  the  parifb  within  the  borough  (hall  pay  the 
*f  yearly  fum  of  35 1.  and  in  cafe  the  faid  fums  (hall  not 
*'  be  (ufficient  for  the  relief  of  the  poor  of  the  parifb* 
^*  then  the  iibrrty  of  iyhit!ey  and  the  other  inhabitants  of 
^*  St,  Giles  fhall  pay  proportion  ably  according  to  th<f  former 
*'  fums  ;  c.nd  in  the  mean  time  the  overfeers  <>( jytitley^ 
*'  having  feen  the  accounts  of  the  overfeers  of  the  parifli  of 
**  Si.  Giles^  and  finding  the  neceifiues  of  the  poor  do  require 
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•*  it,  (hall  pay  forthwith  their  proportionable  arrears. '•  Sien- 
ed  by  twojuuices.    Ever  fince  that  order  was  maide,  the  ai- 
re&ions  contained  in  it  have  been  obfervcd  by  the  two  parts 
mf  the  partih  of  St.  GIUs  in  regard  to  their  refpcdive  contri- 
butions to  the  poor,  and  they  have  paid  accordingly,  the 
bamlet^  p^tts,  and  the  borough  part  -^  parts  of  the  whole  ex- 
pences  incurred  by  the  poor  of  both  parts  of  the  parifli ;  the 
wlnlt  txpinces  when  incurred^  being  computed  into  one  intent ai 
fumi  the  overfeers  of  the  hamlet  part  and  thofe  of  the  borough 
pan  have  accounted  with  each  other  reciprocally,  according 
CO  the  above  proportion.     There  has  been  for  fevcral  years 
and  now  is  a  poor-boufe  in  that  part  of  the  parifh  of  St*  Giles 
which  lies  within  the  borough,  in  which  the  poor  both  of 
that  part  and  the  hamlet  part  of  the  pari(h  have  been  jointly 
maintained^  and  the  expences  attending  fuch  a;aintenancc 
have  been  defray«kd  by  the  two  psTns  of  the  pariQi  rcfpec- 
tively,,  according  to  the  proportions  of  5  to  3.     7  he  over- 
feers of  the  hamlet  have  uniformly,  as  far  as  any  evidence 
could  be  bad,  made  rates  feparatcly  for  the  hamlet,  and  it 
does  not  appear  that  fince  the  year  1648  the  peifons  living 
in  the  baxnlet  have  ever  been  charged  by  a  rate  made  by 
the  overfeers  of  the  pariih  till  the  rate  now  in  queflion. 
In  the  year  1740  a  rate  was  made  in  the  hamlet,. and  a^ed 
under^  entitled,  ^'  A  rate  made  by  the  churchwardens  and 
**  overfeers  of  the  poor  of  the  hamlet  of  ff^itley  in  the 
^'  parifli  of  St.  GUtSy  Birksy  as  well  towards  the  neceflary 
*^  relief  and  maintenance  of  the  poor  of  the  pariib  as  of 
^*  thei  hamiet,.  after  the  proportion  of  Qd.  in  the  pound, 
*<  charged  on  the  inhabitants  of  the  hamlet^"  arid  fuch 
has  been  in  general  the  mode  of  intitling  ail  the  rates  made 
in  the  hamlet  part  of  the  parifli  to  the  time  of  the  prefent 
rate.     In  purfuadcc  of  26  6.  3.  c.  56.  feparate  returns 
were  made  by  the  parifli  of  St.  Gilts  and  the  hamlet  of 
WbitUy^  as  diftinAly  maintaining  their  own  poor.     Th« 
inhabitants  of  H^hiiley  thinking  themfelves  aggrieved  by 
continuing  the  payment  of  i  of  the^eneral  expenditure, 
in  Sipt»  1789  the  officers  of  the  hamlet  gave  notice  to  the 
officers  of  the  borough  part  of  the  parilh  that  they  would 
not  pay.-aay  rate  made  by  the  Utter,  or  contribute  to  the 
relief  of  the  poor  within  the  borough  part,  (except  of  thofe 
belonging  to  the  hamlet  of  IFhitley  which  (bould  from  tig;)e 
to  time  be  ia the  poor-houleof  the  parifli  of  £/•  Giks^ for 
which,  cxpence  they  would  contribute  their  fair  proporticci 
according  ta  any  rate  which  fliould  be  agreed  upon,)  it 
being  their  intent  to  apply  all  future  monies  railed  by  a 
.poor  rate,  intended  to  be  feparately  madb  for  the  hamle:  to 
(hi  relieving  of  the  poor  only  who  fliould  belong  thcreta 
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feparately,  and  without  the  interference  of  the  parifli  o^ 
St.  Giles.  After  this  notice  had  been  giveny  the  hamlet  6( 
fVbitUy  made  a  rate,  entitled,  *'  A  fecond  rate  or  aflefl^ 
••  ment  made  the  2d.  of  Jan,  1^90,  by  the  overfeers  of 
<<  the  hamlet  of  IVhitley^  for  the  neceflfary  relief  of  the  poor 
"  of  the  hamlet,  at  a  proportion  of  is.  in  the  pound/' 
which  was  duly  publifhed.  And  after  this  notice,  the 
next  rate  but  one  made  by  the  borough  part  of  the  parifli 
of  St>  Giles  was  the  rate  in  queftion,  and  which  Was  eli- 
titled,  ^*  A  rate  for  the  relief  of  the  poor  of  the  parifli  of 
*'  St.  GiliSf  in  Readings  including  JVhitUy  hamlet  part  of 
'*  the  faid  parifli,  &c.*'  but  it  does  not  appear  that  any 
former  rate  for  the  borough  part  of  the  p&rifl^,  made  ufe  of 
the  words,  **  including  WhitUy  hamlet  part  of  the  pa-» 
**  rifh."  The  appellant  NiWiU  has  no  property  witbiii 
the  parifli  of  St.  Gilts  within  the  borough,  but  is  an  inha<» 
bitant  of  the  hamlet,  and  is  charged  with  the  rate  appealed 
from,  for  his  property  within  the  hamlet.  He  is  charged 
alfo  to  a  rate'which  has  been  made  by  the  overfeers  of  the 
hamlet  for  the  fame  period,  which  has  alfo  been  regularly 
pdbliflied.  Mr »>Niu>ellf  conceiving  that  he  was  liable 
only  40  the  laft  rate,  and  not  to  the  rate  made  by  the  over« 
feers  of  that  part  of  the  parifli  of  St.  Gilis  within  the 
boroDgh,   appealed    againft   iU"  L.  Kifiyon^   Ch.  J. 

The  cafe  cited  from  RayrMnd^  476,  would  have  great 
weight  in  the  decifion  of  a  cafe  where  the  fads'  are 
the  fame :  there  the  court  proceeded  on  the  ground  of 
there  being  diftinA  officers,  diftind  rates,  and  SflitUf 
accounts  \  but  in  thefe  diftrtds  there  are  not  difliioA  ac- 
counts^  but  on  the  contrary  there  is  one  joint  account  /or 
both.  On  the  fads  difclofed  in  this  cafe  it  does  not  appear 
thai  thofe  two  diftridls,  which  compofe  one  parifli,  caonot 
have,  or  is  it  ftated  that  in  point  of  fad  they  have  not  ^had 
the  benefit  of  the  43  EUz.  but  on  the  contrary,  almoft 
every  fad  in  the  cafe  goes  to  eftablifli  this  point,  that  they 
have  fquared  their  condud  rather  by  that  fiatute  than  by 
the  ftat.  of  C.  2.  For  if  they  had  proceeded  on  the  latter, 
there  would  have  been  no  communion  between  them,  and 
they  would  have  aded  to  all-  purpofes  as  if  they  had  been 
perfedly  diftind  pariflies.  It  is  indeed  ftated  that  tbeie 
have  been  removals  to  WhitUy  from  feveral  different  pa- 
riflies ;  but  it  is  not  pretended  that  there  ever  was  one 
from  St.  G$les%  Rtading.  Probably  diftant  pariflies  may 
have  been  deceived  by  thefe  diftrids  having  feparate  over- 
feers, and  have  concluded  from  thence  that  they  were  fe« 
parate  pariflies :  but  their  mif-conception  cannot  vary  the 
cafe*    The  material  fads  in  this  ca[fe  are  all  tiKluded  in 
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thdfe  few  lines  which  follow  ihc  order  in  1649.     '^^  ^^*t 
order  I  only   re^er  as  a  date  in  the  cafe ;  for  it  is  extra- 
judicial:  but  it  is  ftated  that  **ever  fince  that  order  wa4 
made,  the  dire£tions  containe<)  in  it  have  been  obferved 
by  the  two  parts  of  the  parifh  of  St.  G////,  in  regard  to 
the  refpeAive  contributions  to  the  poor ;  that  they  have 
paid  accordingly,  the  hamlet  {  and  the  borough  part  ^  of  the 
whole  expences  incurred  by  the  poor  of  both  parts  of  the 
partfh ;  the  whcU  ixptnasy  when  incurred^  being  computed  in^ 
to  9nt  integral  fum ;  and  that  the  overftrers  of  e^ch  pare 
have  accounted  with  each   othrr.**     Then  it  appears  to 
have  been  only  one  diftrid,  affording  one  integral  fund 
for  the  poor  of  both  parifhes;  and  that   when  one  pare 
has  over-paid  its  proportion  the  other  has  repaid   it :  but 
it  was  m^rtXy  for  their  own  convenic:«cc  that  they  have 
fubdivided  themfeives,  as  is  frequently  done  in  other  pa- 
rifhes,  where  one  overfeer  agrees  to  fuperintcnd  one  part 
of  the  parifh  and  another    the  reft.     But   with   rtfgard 
to  the  proportions  agreed  upon  in  1649,  ^hich  each  dif« 
tri£^  was  to  pay ;  thofe  indeed  would  not  be  binding  at 
this  time,  if  upon  enquiry  it  ihould  api^ear  that  they  are 
unequal,  confidering  the  prefent  circumftances  of  the  pa- 
rifli.     If  that  had  appeared  in  the  cafe,  which  is  attempted 
to  be  inferred  from  it,  that  thefe  diflri<Sls  cannot  reap  the 
benefit  of  the  ftatute  of  £//z.  the  obje3ion  would  be  well 
founded,  but  it  appears  that  they  have  had  the  benefit  of 
that  (latute.     The  only  circumliance  that  can   bear  the 
femblanceof  an  argument  againft  this  deciiion  is,  that  thefe 
diftrifls  have  had  more  than  4  overfeers:  but  that  appeared 
to  be  the  cafe  in  feveral  other  parilhes,  on  enquiry  direct- 
ed by  L.  Mansfield  in  K*  v.  LoxdaU  [a) :  So  that  though 
it  may  be  a  very  material  ingredient  in  thefe  cafes,  it  is  not 
a  decifive  one.     As  therefore  it  is  not  dated  as  a  fa£l  in 
the  cafe  that  thefe  dif^ri£)s  cannot  reap  the  benefit  of  the 
43  £//z.  but  as  it  appears  (on  the  contrary]  from  all  the  facls 
confidcred  together,  that  they  have  had  the  benefit  of  it, 
we  fhould  overturn  all  the  authorities  if  we  were  to  deter- 
mine that  thefe  diftrids  might  now  be  fubdivided. — /tfi- 
hurft  J.  One  material  h8i  is  wanting  in  this  cafe,  which 
occurred  in  the  above  cale  of  K,  v.  Sir  W.  HorUn^  where 
k  was  ftated  that  thofe  townfhips  could  not  reap  the 
benefit  of  the  43  of  Eliz.     The  jufti^res  at  the  fcfliona 
Ihould  have  found  that  faft  one  way  or  the  other.     But, 
tho'  they  have  not  dire&ly  ftated  that  fa£t,  they  confirmed 

(%t)  Jute,  this  fame  title. 
*  Vdi.  III.  Y  the 
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Warrant  for  tc- 
Cfiroing  lifts  of 
•ver  leers* 


the  rate  which  was  made  For  both  the  di(lri<£ls  together  ; 
which  rather  (hews  that  in  their  opinion  thefe  places  could 
have  the  benefit  of  43  Eliz.  What  is  decifive  in  this 
cafe  is,  that  it  does  not  appear  that  thefe  diftrids  have 
ever  aAed  fcparately,  but  on  the  contrary  that  they  have 
bad  one  joint  fum  for  the  poor  of  both  parts  of  the  pari(h, 
and  that  they  have  fettled  their  accounts  at  the  end  of  each 
year-— Gr^  J.  (a)  Nothing  is  ftated  in  this  cafe 
to  fatisfy  my  mind  that  this  psriih  cannot  reap  the  benefit 
of  43  Eliz.  bur  that  on  the  contrary  they  have  in  point  of 
fafl  had  it,  except  in  one  or  two  inftances  where  they  have 
adled  otherwife  merely  for  their  own  convenience.  In 
the  firft  place,  there  have  never  been  any  removals  from 
one  di{lri£l  to  the  other ;  next,  all  the  poor  have  been 
maintained  together  in  one  poorhoufe;  and  the  inhabitants 
of  the  hamlet  have  conftantly  attended  the  veftry  meetings 
of  the  pari(h.  Now  thefe  three  circumftances  convince  me 
that  this  parifh  can  have,  and  have  had  thehenefit  of  the 
ftatute  of  £//z.  If  they  couid  not,  the  judices  at  the  fc(^ 
ftons  ihould  have  faid  (o :  but  they  feem  to  have  enter- 
tained a  different  opinion  by  confirming  the  rate*— Order 
of  fef&ons  confirmed.     Durtif.  and  £«/?,  4  A^.  266. 

I/in  any  plact  there  fo all  be  no  fuch  mmination  as  is  hefoti 
€ippointe(r\  That  is,  in  Eafler  week,  or  within  one  month 
after  Eajier.  For  the  claufe  doth  not  fuppofe,  that  no 
ovcrfeers  at  all  are  appointed  within  fuch  place,  but  onTy 
not  within  futh  time;  for  the  penalty  is  required  to  be  le- 
vied by  the  cbunhwardem  and  overfeers^  or  one  of  them. 

Every  juftice  of  the  divjf:on  Jhall  forfeit  5/.  ]  This  proceeds 
upon  the  fuppofilion  of  the  juftices  being  obliged  to  di« 
vide  ;  for  in  that  cafe  the  appointment  was  to  be  by  the 
juftices  in  or  near  the  divifion,  and  not  otherwife :  But  now 
the  juftices  at  large  are  all  equally  concerned;  and  there- 
fore it  fcemcth,  thatihis  penalty  cannot  now  be  levied  on 
any  particular  juftice.  But  if  in  any  place  no  overfeer 
ihall  be  appointed,  a  mandamus  will  go  to  the  juflices  at 
large,  to  compel  them  to  appoints 

And  that  the  juftices  may  know  what  perfons  are  fit 
to  be  appointed  overfeers,  it  is  ufual  and  requifite  for 
them  to  iflue  their  precepts  in  fome  fuch  form  as  here  fo% 
loweth;  vi^. 


{a)  BuIIer  J.  abfenti 


Weft^ 
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f  To  Hinry  WiUinfin^  gentleman,  high 
Wefimorland.  <     conilable  of  Kindal  IVardy  within  the 

C      faid  county. 

TTTE  iw$  of  his  majifly^i  jufttcis  of  tht  peaafor  the /aid 
""  CHtnty^  om  whereof  is  of  the  quorum,  do  her/hy  rt-m 
quirt  you  forthwith^  upon  your  receipt  hereof  to  ijfue  your  war^ 
rants  UaU  the  petty  conflahUs  within  your  fold  ward^  in  the 
form  or  U  the  iffeQ^  according  as  upon  this  our  warrant  is  in^ 
dorjid  :  Given  under  our  bands  andjeab  the  — '^^day  of       m 

The  form  of  the  faid  high  conftabIe*s  warrant  to 

the  petty  conftable. 

i 

» 

l>y  virtue  of  a  precept  from  two  of  bis  majejifs  juftices  of 
^  the  peace  in  and  for  the  faid  county  (one  whereof  is  of  the 
quorum)  to  me  dire£!ed^  you  are  hereby  required  immediately 
upon  fight  hereof  to  give  notice  to  all  and  every  the  overfeers  of 
the  poor  within  your  conftablewicky  that  they  make  out  a  Ufl  in 
writing  §fa  competent  number  of  fubflantial  houfholders  within 
their  refpeGive  dtfriSlSy  and  deliver  in  the  fame  to  the  faid 
jnftiiis  and  others  his  faid  may  e fly  s  juftices  of  the  peace  for 

the  faid  county^  at in  ■  in  the  faid  county^  on 

-  the  '  day  of'-  at  the  hour  of   ■  in  the 

forenoon  of  the  fame  day ;  to  the  end  that  out  of  the  faid  lift 
the  faid  juftices  may  appoint  other  overfeers  of  the  poor  for  the 
year  then  next  enfuing.  And  be  you  then  there ^  to  certify  what 
you  fhall  have  done  in  the  premij/es.  Herein  fail  you  not* 
^iven  under  my  band  the  •  day  of'  in  the  year 

of  our  Lord  ■. 

Henry  Wilkinfon,  hioh  conftahlem 

And  the  form  of  an  appointment  of  overfeers,  clear  of  ^of^mtnt'V^* 
the  objeAions  above  mentioned,  may  be  thus  :  vTcrtei. 

Wcflmorland.  "IxrE  /wo  of  his  majeflfs  jufilces  of   the 

^  ^  peace  in  and  for  the  faid  county^  one 
whereof  is  0/ /£/ quorum,  do  her  fly  nominate  and  appoint 
A.  O,  and  B.  O,  being  fubflantial  houfh:tders  of  the  pari/h 
[or,  townjbip]  of '  in  the  faid  coUnty^  to  be  overfers  of 

the  poor  of  the  faid  parifb  [or,  tcwnfhip]  according  to  the 
direGiin  of  the  ftatute  in  that  cafe  mtde  and  provided.  Given 
ynder  our  hands  andfeals  (within  a  month  after  Eajler). 

y  a  But 
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But  by  a  remedial  claufe,  in  the  aft  of  the  17  G.  a.  r.  3?. 

It  is  enaftcd,  thai  the  dijlnfs  for  the  poor  rate  jhaU  kqI  ftr* 

deemed  unlawful,  for  any  defea  or  want  affirm,  in  tbi  war^, 

rantfw  the  appointment  of  overfeers,     f.  8. 

Appeal  Bgtlnft  If  any  perfon  JhaU  find  himjelf  aggrieved,  by  any  aG  darn 

the  order  of  ip-  ly  the  faid  jufUces ;  he  may  appeal  to  the  general  quarter^ 

poiooncjir.         rejiens^  wbofe  order  therein  Jball  bind  all  partus.  43  EK  c.  2. 

f.  6. 

If  any  perfon^  In  the  cafe  of  K.  v.  Thomas  Forefl  and 
others,  it  was  adjudged,  that  the  parilhionera  as  well  as 
the  overfeers  who  are  appointed,  may  appeal  to  the  feffion» 
againft  the  appoiptmcnt  made  by  the  jufticess  And  the 
court  faid,  it  might  happen  that  the  parifliioners  might 
feel  themfelvcs  aggrieved  by  the  magiftrates  appointing  im- 
proper pcrfons,  as  for  inftance,  perfons  who  were  infoU 
vent,  and  fuch  like.     Durnf,  and  Eajf,  3  V.  38. 

To  the  general  quarter  fejfiom]  This  claufe  leaves  the  ap. 
peal  at  large,  and  doth  not  rcftrain  tt  to  the  next  feffions : 
But  the  above. mentioned  ad  of  the  17  G.  1.  diredis  the 
appeal  to  be  to  the  next  fcflSons,  but  yet  not  in  negative 
words,  fo  at  to  fay»  that  it  (hall  be  at  the  next  feffions, 
and  not  otberwifie.     So  that  both  may  fccm  to  ftand  well 
together  ;  and  then  the  fenfe  of  the  ftatute  of  the  17  G.  2. 
well  be  this.  That  the  appeal  againft  any  tb^ng  done  or 
omitted  by  the  overfeers  or  juftices,  in  cafes  wherein  no 
appeal  is  given  by  former  ftatutcs,  muft  be  to  the  next 
feffions  only,  becaufe  the  claufe  which  gives  the  appeal, 
limits  it  to' fuch  next  feffions  j  but  in   cafes  wherein  an 
appeal  is  given  by  former  ftatuies,  fuch  appeal  may  be  to- 
the  next  feffions  according  to  this  claufe,  or  may  be  ac- 
cording to  the  direftions  of  fuch  former  ftatutes.     And  m 
truth  many  ads  of  the  churchwardens  ind  overfeers  may  be 
fo  contrived,  that  they  cannot  be  known  before  the  next 
feffions,  and  k  would  give  them  a  great  opportunity  of 
fraud,  if  they  might  be  fafe  by  concealing  fuch  prz&lctSr 
until  the  time  of  appealing  to  the  next  feffions  fliould  be 
exdired.     But  then,  in  the  cafe  before  us,   there,  is  no 
power  to  award  cofts,  unlefs  the  appeal  be  to  the  next  ftf- 
fionsby  thei7G\  2.  •  j-a  j 

Cerfeerre.  M.  14  G.  2.  K.  znijones.    A  pctfon  was  mdiaed. 

fufiop  to  take      fijp  not  taking  upon  him  the  office  of  overfecr  j  ancT  by  the 
tfce  office.  *        ^^^^  jj  ^3j  held  JO  be  an  offence  indiftable  ;  for  that  al- 

thouffh  the  ftatute  appoints  a  penalty,  yet  that  penalty  i» 

not  for  refufing  to  take  the  office  5  but  for  negleft  of  duty 

.;   m  thut  ufiice :  and  where  a  ftaiutc  commands  a  thing, 

aAtt 
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and  appoints  no  penalty  for  difobediencCy  fuch  offence  is 
indidable  as  a  contempt  of  the  law.     2  Stffl  C  187.  Str, 

The  overfecrs  thus  appointed,  and  taking  upon  them  JJijuty, 
the  office,  (hall  within  14  ^<7;f;  rtaivi  the  looks  of  affejfments 
and  of  accounts^  from  their  predecejfors^  and  what  money  and 
materials  Jhall  be  in  their  bands^  and  reimburft  them  their  ar^ 
rears.      17 G.  2.  c.  38.  f.  f.  ii«   13. 

And  thty  Jhall  take  order  from  time  to  time^  with  the  confen/t 
of  two  fuch  jujiices  as  aforefaid^for  feiting  to  work  the  children 
tf  all  fuch  whofe  parents  Jhall  not  by  the  faid  churchwardens 
and  Gverfeersy  tr  the  greater  part  of  them^  be  thought  able  to 
keep  and  maintain  them  ;  and  alfo  for  fetting  to  work  all  fucb 
perfons^  married^  or  unmarriedj  having  no  means  to  maintain 
them,  and  ujtng  no  ordinary  and  daily  trade.  Which  faid 
churchwardens  and  over  Jeer  s^  or  Jnch  of  them  as  /hall  not  be  let 
by  Jicknefs  or  other  juji  excufty  to  be  allowed  by  two  Juch  juj^ 
tices^  Jhall  meet  at  leaft  once  a  months  in  the  churchy  on  Sunday 
in  the  afternoon^  after  divine  fervice^  there  to  confidir  of  fomo 
goodeourfe  to  be  taken j  and  order  it  to  be  fet  down  in  the  pre* 
mijfes  :  JJp'in  pain  that  every  one  of  them  abfenting  themfelves 
wiihmt  lawful  caufe^  from  fuch  monthly  meetings  or  being 
negligevt  in  their  ojpce^  Jhall  forfeit  for  every  default  20 /• 
to  the  poor  ;  to  be  levied  by  fome  or  one  of  the  churchwardens 
and  overfeerst  by  warrant  from  two  fuch  jujlices^  by  difirefs  ; 
or  in  defe£t  thereof  any  two  fucb  jujiices  may  commit  tbg 
offender  to  the  common  gaol^  there  to  remain  without  bail  or 
mainprizcy  till  the  Jaid  forfeiture  Jhall  be  paid.  Provided 
that  if  any  perfon  Jhall  be  aggrieved  by  any  ah  done  by  the  faid 
churchwardens  and  other  per  Jons  ^  he  may  appeal  to  the  general 
quarter  fejftons^  whofe  order  therein  Jhall  bind  all  parties* 
43 £L  c.  2.  f.  t,  2«  6,  II* 

In  the  church]  But  the  penalty  for  not  meeting  in  the 
church  (hall  not  be  inflidted  on  the  overfeers  of  extraparo- 
chia)  places;  becaufe  they  have  no  church  to  meet  in« 
^Mod.E.  jG. 

IL  OffettUments. 

By  a  Ilatute  made  in  the  iz  R.  a,  (f.  7.)  The  poor 
were  to  repair^  in  order  to  be  maintained^  to  the  places 
where  they  were  born, —  By  the  11  //.  7*  c.  2.  they  weie 
to  repair  to  the  place  where  they  lajl  dwelled^  or  were  befi 
known^  or  were  born. — By  the  19  //•  7.  e.  12*  to  where 
they  were  born^  or  made  la/l  their  abode  by  thefpace  of  three 

Y  3  years. 
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ysars.'  -By  the  i  Ed.  6.  c»  3.  this  was  explained  to  be, 
where  they  had  been  mofl  converfant  by  the  fpace  of  three 

years.— By  the  I  J,  c.  7.  they  were  to  be  fent  to  the 

place  of  their  dwelling,  if  they  had  any  ;  if  not,  to  the 
place  where  they  laft  dwelt  by  the  fpace  of  one  year  ;  if 
that  could  not  be  known,  then  to  the  place  of  their  birtbm 
^-So  that  there  were  two  kinds  of  fettlement  all  along  ; 
by  birth,  and  by  inhabitancy ;  firft  for  any  indeterminate 
time,  next  for  three  years,  then  for  one  year.  And  this 
laft  continued  to  the  time  of  the  ftatute  of  the  13  &  r4 
C.  2>  t.  12.  which  reduced  the  refidence  from  the  term  of 
one  year,  to  the  fpace  of  forty  days.  Which  ftatute  of 
the  13  (sT  14  C  2.  wili  often  occur  in  the  following 
fe£tions,  being  the  foundation  of  all  the  fettlements  as  they 
ftand  at  this  day;  upon  which  zSt  there  have  been  more 
cafes  adjudged,  thaii  upon  any  other  a£t  in  the  ftatute 
book. 

But  that  I  may  treat  dlAinfily,  and  as  clearly  as  may  be, 
concerning  this  fubje(Sl  of  fettlements,  (after  having  firft 
premifed  one  general  rule  which  controls  almoft  all  the 
cafes  of  fettlements,  viz  That  no  Jeftkment  can  hg  ///tf/, 
which  is  b'  ought  about  by  pra£fici  or  compulfion  ;  Read*  Tit. 
foofy)  1  (hall  proceed  m  the  following  method  : 

f  •  Ofperfons  having  no  JettUmtnU 
it.  Lj certificates. 
iii.  Of  fettlement  by  birtb^y\z.  of  baftards^  and 

others, 
iv.  Of  the  fettlement  of  children  with  their  farents. 
V.  Of  fettlement  by  apprenticefbipf 
vi.  Of  fettlement  by  fervice. 
vii.  Of  fettlement  by  marriage, 
via.  Of  fettlement  by  continuing  forty  dt^s  after 
notice, 
ix.  Of  fettlement  by  paying  parifh  rates. 
X.  Of  fettlement  by  ferving  a  pat  ifb  rffice. 
xi.  Of  fettlement  by  resting  ten  pounds  a  year*    . 
xii.  Of  fettlement  by  a  performs  own  eftate. 

m 

I.  Ofperfons  having  no  fettlement. 

Whereas  the  r.umkr  cf  poor  within  England  and  Wales, 

if  very  great  and  burthtnfome  \  and  whereas,  by  reafon  of  fomi 

.  deftiis  in  the  law^  poor  people  are  not  reflrainedfrom  going  from 

one  parifh  to  another  it  it  enafted^  that  within  forty 

days 


J 
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Ji>ys  of  let  any  fuch  perfom  Jhall  come  to  fettle  in  any  Untment 
under  10  1.  ^7  sear^  two  julticei  ( «  Q.- )  may  remv*  them  to  the 
place  tuhere  they  were  la/i  legally  fettled,     13  &  14   C,  2. 

C.  12.    r.    !• 

Peer  within  England  and  Wales]  By  thcfc  words  of  re- 
ffi1£lion,  and  the  word  [  /uch]  afterwards,  which  fei'ms  to 
have  reference  to  thofe  kirnis  of  poor  only,  and  by  the 
direftion  of  removincr  them  to  the  place  where  they  were  la/i 
iegalfy  fettled^  which  can  only  mean  where  they  were  laft 
legally  fettled  within  the  then  kinedom  ;  it  w^y  feem,  that 
other  poor,  not  belonging  to  Englarid  or  lyaLsj  arc  not  * 
within  the  regulations  oi  thi^  iiatu'e. 

And  in  Conrad's  cafe,  T,  6  fV.  it  was  adjudged  and  de-  foreigners Itnd- 
clared  as  follows  :  A  woman  and  her  two  children  landed  *"^  "  ngan  . 
at  Harwich  from  Holland^  and  removing  to  another  place, 
were  fcnt  back  by  order  of  twojuftices.  Hut  by  the  court : 
The  landing  makes  no  fettlcment  ;  an«i  tnc  order  was 
quaihed.  And  E)re  J.  {Holt  Ch.  J.  being  abfent)  feemed 
to  be  of  opinion,  that  this  is  a  cafe  omitted  out  of  the 
ftatute.     Cornh.  287. 

And  if  there  is  a  defeA  in  the  law  with   refpe£t  to  the  Scotchmen  ind 
fobjeds  of  a   foreigrf  realm,   the  cafe  of  a   Scotchman  or  Jf'^i^^J*'" 
Irijbman   in   England  feemcth   to  be  not  much  different,     ****"• 
except  only  when  they  (hall  become  vagrants,  for  in  fuch 
cafe  they  may  be  fept  into  Scotland  or  Ireland'.  But  other- 
wife,  if  they  be  able  to  maintain  themfelves,  and  commit 
no  a&  of  vagrancy,  it  doth  not  appear  thst  they  can  be 
removed  by  order  of  two  juftices,  as  perfons  likely  to  be-  ' 

come  chargeable.  By  which  means  they  feem  to  be  in  a 
better  condition  in  England^  than  the  EngHfh  fubjefts :  For 
that,  not  being  removeable,  until  they  be  forced  to  afk 
relief,  and  fu  thereby  become  vagrants,  as  wandering  abroad 
and  begging  ;  they  may  continue  undisturbed,  without  the 
intanglements  of  a  certificate,  and  confequently  are  \f\  a 
better  capacity  of  gaining  fctdements,  if  not  for  them- 
felves, yet  for  their  children  born  here^  and  for  their  fer- 
vants  and  apprentices. 

lyithin  forty  days]  The  ftatuteofthe  i  J.  2.  requires, 
that  fuch  40  days  coniinuaoce  fiiall  not  make  a  fettlcment, 
but  from  the  time  of  delivcrina^  notice  id  writin<^ ;  and  by 
the  3  fV.  it  muft  be  from  the  time  of  the  publication  of 
fuch  notice  in  the  church:  But  it  hath  always  bceri  under- 
ftood,  that  a  perfon  not  removeable  need  not  to  give  fuch 
notice  ;  and  that  a  penon  continuing  40  days  untemoveable^ 
and  a  perfon  not  removed  far  40  days  after  fuch  notice  given 
.and  publiflied^fhall  equally  g^in  a  ietilement.     Now  the 

Y  4  following; 
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An  Engiifii  »o.  following  cafe  happened,  £•  2  C  between  the  pariflies  o£ 
man  m^ryibg a  St.  Gtlis  and  St.  Margaret 2  An  Englijbwoman  was  mar* 
furtigaer*  yj^j  jq  ^  foreigner,  who  had  no  fettlement  in  England  i  the 

bu(band  continued  for  the  fpace  of  40  days  in  a  parifli  un- 
removeable,  for  that  there  was  no  place  to  which  be  could 
be  removed  ;  and  it  was  urged,  that  the  wife  conttouing 
with  him,  as  part  of  his  family  for  40  days  unrerooveable, 
fhc  did  thereby  gain  a  fetdenoent  :  But  by  H^ltCh.  J. 
Where  a  perfun  (lays  40  days  In  a  place,  whence  he  hath 
a  right  not  (o  be  removed,  that  gains  a  foctlement ;  other- 
wife,  where  he  only  ft  ays  in  a  place,  becaufe  they  do  not 
knov/  where  to  remove  him.  And  in  this  cafe,  hciaid, 
that  he  did  not  know  that  a  forei^i^ner  had  a  right  to  be 
maiir.ai::ed  in  any  place  to  which  he  came,  but  that  they 
iiiigiK  let  him  Harve.      i  Sejf.  C  97. 

But  there  is  another  thing  to  be  confidered.     It  appears^ 
in  that  cafe,  that  there  was  a  terminus  a  quo^  but  not  a 
terminus  ad  quern  \  or  in  other  words,  that  the  man's  fitua- 
tion  in  the  parifh  W2s  not  fuch  as  the  law  calls  unremove- 
able,  as  if  be  had  rented  a  tenement  of  10 1,  a  year ;   but 
that  in  U£i  he  was  removeable,  if  they  had  known  whither 
to  have  fent  him.     But  put  the  cafe,  that  he  had  rented 
a  tenement  of  10 1.  a  year  j  or,  which  is  the  fame  thing, 
that  a  Scotthman  or  Irijhman  had  rented  a  tenement  of  10  !• 
a  year  :  the  qucftion  is.  Whether  by  continuing  there- 
upon 40  days  unremovcaWc,  he  would  thereby  have  gain- 
ed a  fettlement  in  pur.'uance  of  this  fiatute  ?  If  it  is  an- 
r.vcred  in  the  iiiSi^matiye,  then  this  will  follows  that  if 
he  comes  to  rcfiJe  upon  a  tenement  under  lol.  a  year,  and 
gives  notice  in  wri/mg,  and  caufes  the  fame  to  be  pub)i{h- 
ed  as  the  law  requiies,  and  continues  40  days  after  fuch 
.  publication  unrewcved^  he  muft  by  the  fame  ftatutc  gain  a 
fettlement.     And  xf  fc,  a  Scotchman  or  Irijhman  may  fettle 
himfelf  and   his  family  in  40  days  time,  in  any  parifli 
whatfoever,  where  he  can  procure  any  little  cottage  to  live 
in,  by  giving:  and  caufing  to  be  publiflied  fuch  notice  as 
aforefaid.     On  the  other  hand,  if  we  have  recourfe  to  the 
obfervation  above  mentioned,  and  fay,  that  this  ftatute 
extends  only  to  the  poor  of  England  and  IVales^  then  this 
will  follow  ;  that  a  Scotchman  or  Irijhman  can  gain  no  fet* 
tlement  in  England  by  virtue  of  this  fiatute,  and  if  not  by 
this,  then  not  by  any  other  of  the  fubfequent  (latutes  con- 
cerning  feitlen>ents,  for  that  they  are  all  relative  there* 
unto  and  depending  thereupon ;  that  is   to  fay,   in  thefe 
circumfiances  a  Scotchman  or  Irijhman  can  gain  no  fettle- 
ment in  Eng.'and,  neither  by  renting  loK  a  year^  nor  by 

con* 
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continuing  40  days  afternotice»  nor  by  apprentice(hip,  nor  . 
by  fcrvicc,  nor  by  paying  pari(h  rates,  nor  by  fcrving  a  pa- 
ri(h  office.*-— The  praSice  Teems  to  be  univerfally  allowed 
in  favour  of  the  former  opinion. 

iU  Of  certificates. 

Before  we  come  to  treat  efpecially  of  fettlements,  it  will 
be  neceflary  to  fpeak  fomewhat  of  certificates,  as  affefling 
fettlements  feveral  ways. 

By  the  13  &  14  C.  2.  r.  12.  Power  is  given  upon  com- 
plaint of  the  churchwardens  or  overfeers,  within  40  days 
after  a  perfon  is  come  to  fettle  on  any  tenement  under  10 1. 
a  year,  unto  two.juflices  ( i  Q^  )  to  remove  fucb  perfon  to 
the  place  where  he  was  laft  legally  fettled,  unlefe  he  give 
firffident  fecuriiy  for  difcharge  of  the  par'fjh^  to  be  ailewid  by 
ibe faid jufiicis.     f.  I. 

And  by  the  8  Cff  9  ^.  c*  30.  it  is  eoa£led  as  follows  : 

Forafmuch  as  many  poor  perfous  chargeable  to  the  place 

where  they  live,  merely  for  want  of  work,  would  elfewherc 

maintain  themfelves,  but  not  being  able  to  give  f^ch  fecurttf 

as  may  be  expedited,  on  their  coming  to  fettle  in  any  other 

place,  it  is  therefore  enaded.  That  if  any  porfon  wbojhall 

ami  into  any  parijh  or  plact  then  to  rejidif  fhall  at  the  fame 

iiiM  procure^    brings   and  deliver  to   the  churchwardens  or 

$verfeirs  oj  the  parijb  or  place  where  he  Jhall  come  to  inhabit^ 

er  to  any  of  them j  a  certificate^  under  the  hands  and  feals  of 

the  churchwardens  and  overfeers  of  any  other  parijh ^  town' 

Jhip  or  placet  or  the  major  partoftbemf  or  of  the  overfeers 

where  tbire  are  no  churchwardens ;  to  be  attefted  by  two  or 

msre  credible  witnej/es ;  thereby  owning  and  acknowledging 

the  perfon  mtntioned  in  the  faid  certificate  to  be  an  inhabitant 

Uga/iy  fettled  in  that  par/Jh,  townjhip^  or  place  :  Every  fucb 

certificate  t  hav:ng  been  allowed  of  and  fitbfcribed  by  two  jufticts 

af  the  place  from  whence  the  certificate  fhall  come^  Jhall  oblige 

the  faid  parijh  or  place^  to  receive  and  provide  for  the  perfon 

mentioned  in  the  faid  certificate^  together  with  his  family^  as 

inhabitants  of  that  parijh^  whenever  they  Jhall  happen  to  be^ 

come  chargeable  to^  or  be  forced  to  ajk  relief  of  the  parijh^ 

townfhip^  or  place t  to   which  fuch  certificate  wai  given  :  And 

then  and  not  before^  it  Jhall  be  lawful  for  fuch  perfon  y  and  his 

thildrerty  tho*  bsrn  in  that  par ij/j^  not  hetving  otherwije  acquired 

a  legal  fettUment  there,  to  be  remcved^  convey ed,,  'and  fettled  in 

the  parijh  or  place ^  from  whence  fucb  certificate  was  brought. 

f.  I. 

By  the  9  &r  10  /iP'l  r*  II.  No  perfon  who  fhall  come  into 

any  parifb  by  fucb  ctrtificate^  Jhall  be  adjudged  by  any  a5l  what-' 

9  foever 
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foroir  to  havi  procurgd  a  legal /eitUmini  infuch  parijb^  unUft 
he  Jhall  really  and  bona  fide  taki  a  kafe  of  a  tenement  cftbe 
yearly  value  of  lO  L  or  Jhall  execute  fome  annual  office  infuch 
partfh^  being  legally  placed  infuch  office. 

hy  the  12  An.fl,  i.  c,  18.  f  2.  //  any  perfon  Jhall  be 
an  apprentice  hound  by  indenture^  or  be  a  hired  frvant^  to  any 
perfon  who  came  into  or  Jhall  reftde  in  any  parijby  tiwnjhip^  of 
placcy  by  means  or  licence  effuch  certificate^  and  not  afterwards 
having  gained  a  legal  fcttlement  there  5  fuch  apprentice  or  fer* 
vant  Jhall  not  he  aijudged  thereby  to  have  any  jettUment  infuch 
parijh^  townjhtp^  or  place -^  but  Jhall  have  their  Jtttlements  in 
fuch  place  as  if  they  had  not  been  apprentices  or  fervants  as 
aforefaidt 

'  And  by  the  3  G.  1.  c.  29.  7he  witneffei  who  atteft  the 
execution  of  the  certificate  by  the  churchwardens  and  overfeers^ 
or  one  of  the  f aid  witnejfes^  Jhall  make  oath  before  the  yttfiices 
who  are  to  allow  the  fame ^  that  fuch  witnef  or  witneffes  did 
fee  the  churdmardens  and  ovcrfeers  of  the  poor^  whofe  nanus 
andfeaUare  thereunto  fubfcribed  and  fet^  fever  ally  Jign  and 
fcal  thefaid  certificate  ;  and  that  the  names  of  fuch  witneffes^ 
attejling  the  (aid  certificate^  are  of  their  own  proper  hand  writ' 
ing  y  IVkich  fcid  jujiicsi  Jhall  aljo  certify^  that  fuch  oath  was 
made  before  them. ^  Jnd  every  fuch  certificate  Jo  allowed^  and 
cath  ofihe  execution  thereof  fo  certified  by  the  /aid juji ices ^  fbaU 
he  tc  kcK^  d:emedy  and  allowed^  in  all  courts  whatfoever^  as  duly 
and  fuVy  privedy  andfhallbe  taken  and  received  as  evidence^ 
tuithcut  other  proof  thereof     f,  8. 

The  form  of  which  certificate  may  be  this  : 

To  the  churchwardens  and  overfeers  of  the  poor  of  the  parifi  of 
Ptnrhh  in  the  county  of  Cumberland* 

WE  the  churchwardens  and  overfeers  of  the  poor  of  the 
parijh  of  Orton  in  the  county  of  Weftmorland,  do 
hereby  certify ^  cunt  and  acknowledge^  that  A •  L.  yeoman^ is  an 
inhabitant  legally  fettled  in  our  parijh  of  Orton  aforefaid.  In 
witnejs  whereof  we  have  hereunto  fct  our  hands  and  fealsy  tbi 
■  day  of  >  in  the  year  of  our  Lord  ■ 

B.  W.  E.  F.     )  Overfeers  of  the 

G*  H.   J      ^  poor. 

We  J.  P.  and  K.  P.  efquires,  two  of  bis  majefiys  jufiices  of 
the  peace  in  and/or  thefaid  county  of  Weftmorland,  d$  allow 
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#/*  thi  above  ivrrtten  certificate.  And  we  do  alfo  certify^  that 
A.  W.  one  of  the  whnejfis  wha  aitefied  the  jame^  hath  this 
day  made  oath  before  us  the  faidjuflices^  that  he  the  faid  k.  W. 
£d  fee  the  churchwardens  and  overfeers  of  the  poor  of  the 
parijb  of  OvXon  afore laid^  ivhofe  names  and  feats  are  there^ 
smto  fubfcrihed  and  Jet  ^  fever  ally  fign  and  jeal  the  fame  \  and 
that  the  names  of  A  W.  and  B.  W.  who  ar-e  the  witneffes 
attefting  the  Jaid  certificate^  are  refpef^ively  of  their  own  pro^ 
per  hand'  writing.     Given  under  our  hands  this  '  day 

of     ' 

Certain  general  rules  concerning  certificates. 

In  the  cafe  of -AT  and  St.  Ives,  H.  3  G.  2.  A  mandamus  ^  P'"'*  ."  ■* 

ir  i^LLLj  S  r  compellable  <• 

was  moved  for,  to  compel  the  chu'chwardcns  and  overfeers  gr«otacertifi- 
to  fign  a  certificate ;  but  the  court  rejected  the  motion  as  cate. 
a  verv  f^-range  attempt.     2  Seff,  C*  12b. 

The  ftatute  doth  not  reqtJire  any  -particular  dircflion  ;  A  «iifdlrefli«i 
and  therefore  it  is  equally  efFedual,  whether  addrefied  to  ii^ 
any  parrirul^K.  place,  or  addrelTed  in  general  terms,  or  net 
addrefied  at  all,  provided  it  contains  an  acknowledgment 
of  the  fettlement  of  the  perfons  certified  for.     As  in  the 
cafe  of  5u  Nicholas  in  Harwich  and  l^ooherflone^  //.  15 
G,  2«     The  pauper  came  i<>to  the  pari£h  of  St.  Nicholas  in 
Harwich^  with  a  certificate  from   fVooloer/hne^  addrcflcd 
to  the  parifli  of  Harwich  near  Dover  court.     The  feffijnsf 
were  of  opinion,  as  «.iere  was  a  miftake  in  the  name  of  the 
pariOi  in  the  addrefs  of  the  certificate,  that  Harwich  could 
not  be  obliged  to  receive  the  pauper.     But  upon  debate 
in  the  court  of  king's  bench,  it  was  ruled  they  were  :  For 
it  is  not  to  be  confidered  as  a  certificate  to  any  particular 
pari(h»  bat  as  a  general  acknowledgment  of  his  being  a 
parilbioner  of  ff^ooherflone,  and  is  conclufive  againft  them 
for  all  the  world.     Str.  1163.  Burrow's  SettL  Caf.   171. 
[But  whether  the  parifli  of  St«  Nicholas  might  have  been 
obliged  to  receive  that  certificate,   directed  not  to  them 
but  to  another  place,  is  a  queftion  not  determined.] 

£•146.  3.  St.  Mfchaefs  and  Tamworth.     I'wojuftlces  Certificate  to  be 
by  their  order  remove  Sampfon  fVatkins  from  the  parifli  of  ^l^^^  ^1  •  «■• 
^X.  Michael  to  the  parifli  of  Tamworth^  mi  the  feffi©ns  ^t"'^:'^'*'!j5.. 
upon  appeal  coonrm  that  order,  and  Itate  fpecially.  That  and  overiceii* 
Samuel  IVatkins  father  of  the  pauper  Sampjon  iPatkins  went 
from  the  parifli  of  St.  Michaels  to  refide  in  Tamworth^  and 
brought  with  him  a  paper  writing  purporting  to  be  a  certi* 
ficate,  in  the   words   and   figures  following :    '^  To  the 
*^  churchwardens  and  overfeers  of  the  poor  of  the  parifli 
*•  of  Tamworth  in  the  county  of  Stafford,     We  the  churcb- 
!'  wardens  and  overfeers  of  tke  poor  of  the  parifli  of  St. 

««  Mcbaet 
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^*  Atscbail  in  the  city  of  Ccfuentry,  do  hereby  own  snd  ac« 
**  knowledge  Samutl  JVatkins  and  family  to  be  inhabiunts 
*^  legally  fettled  in  our  faid  parilh  of  St.  Michael^  ^nd  that 
*^  wc  will  own  them  as  fuch^  at  any  time  or  times  here- 
**  after.  In  witneb  whereof,  we  have  hereunto  fee  our 
^*  hands  and  feals  the  i6th  day  of  May^  in  the  year  of  our 
•'  Lord  1727.  Thomas  Dagley^  J<^hn  HoUyar^  church- 
^  wardens.  John  Gili,  Samuel  Edwards^  overfeers  of  the 
•*  poor.  Atlefted  by  Ralph  tVhiuhiad^  John  Bryan.  Al- 
*^  lowed  by  us  whofe  names  are  underwritten,  being  two 
*^  of  his  majefty^s  juftices  of  the  peace  for  the  city  and 
<^  county  of  the  city  of  Covintry^  Abraham  Ower  mayor  ; 
•*  Htnry  Cockram,**  That  the  faid  Samuel  JVatklns  con- 
tinued to  rcfide  in  the  faid  pirifh  of  Tanrtmrth^  and  had  a 
/  fon  born  there,  to  wit.  Samp/on  IVaikins  the  prefent  pauper. 

Which  Sampfrn  was  afterwards  bound  apprentice  to  John 
HuTtter  in  the  faid  parifli  of  Tamworth  for  five  years,  and 
Terved   him  there  the  whole  time  under  the  indenture ; 
That  afterwards  the  faid  Samuel  the  father  came  back  in- 
to the  pariQi  of  St.  Michael,  and  in   May  laft   the  pauper 
SampfoH  came  into  the  faid  parifli  oi^U  Michael,  and  re- 
fided  with  bis  father,  until  he  was  removed  by  the  order 
above  ftated  to  the  parifh  of  Tamworth  aforefaid  ;  from 
which  order  Tamworth  appealed.     Upon  the  appeal,  it  ap- 
peared, that  there  has  been  a  uniform  and  conftant  uiage 
in  the  faid  parifh  of  Sc.  Michael,  to  eled  annually  fix 
churchwardens  and  four  overfeers.  •  And  the  feifions  being 
of  opinion  that  the  faid  paper  writing  purporting  to  be  a 
certificate,  and  executed  only  by  four  of  the  pari(h  officers, 
was  not  a  valid  certificate,  and  confequently  that  the  pau- 
per was  at  liberty  to  gain  a  fettlement  at  Tamworth  by  vir- 
tue of  the  apprenticeihip,  confirmed  the  order  of  the  two 
juRices.     It  was  moved  to  qua(h  both   thefe  orders^  for 
that  the  juflices  had  made  an  erroneous  determination  in 
holding  this  writing  not  to  be  valid.     On  (hewing  caufe 
againft  quafbing  the  orders,  it  was  infifted  that  the  cenifi- 
cate  was  infvfficient,  and  not  within  the  defciiption  of.  the 
a£t»  which  is  exprefs  that  it  muft  be  under  the  hands  and 
feals  of  the  churchwardens  and  overfeers,  or  the  major  part 
of  them.     Now  here  were  ten,  and  only  four  have  figned 
the  certificate.     On  the  contrary  it  was  argued  for  quaih- 
ing  the  orders,  that  the  certificate  is  regular  in  tbe  form 
and  upon  the  face  of  it,  and  allowed  by  two  jufUces,  and 
completely  proved.     Tamworth  could  not  know,  nor  bad 
any  reafon  to  fufpe£t,  that  four  were  not  a  majority  of  tbe 
whole  number.     And  iftbefein  fa£l  were  not  the  oHijor 
part,  it  was  a  grofs  fraud  and  impofition  upon  Tamyifortb. 
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L.  Mamfisld  was  not  in  court.  The  other  three  judges 
thought  ic  a  hard  cafe  upon  Tamworth,  but  they  held  them- 
(elves  to  be  bound  down  by  poiitive  law.  I'he  fiatute  is 
exprefs  and  pofitive,  that  the  certificate  muft  be  under  the 
hands  and  feals  of  the  churchwardens  and  overfeers  of  the 
poor  or  the  major  part  of  them.  And  as  to  fraud,  the 
Court  cannot  prefume  fraud,  if  it  be  not  dated.  (But  Mr. 
J.  jifiihurfi  thought  the  juftices  might  have  considered  it  as 
a  fraud.)     Burr.  SettL  Caf.  770. 

Alfo  in  the  cafe  of  K,  v.  Aiargam^  E.  27  G.  3.  Two 
juftices  removed  Jobn  Thomas  and  his  wife  from  Lan' 
gunwd  u  Marganty  which  they  adjudged  was  the  place  of 
their  laft  legal  fettlement  by  virtue  of  a  certificate »  And  the 
order  was  confirmed  at  the  feffions  on  the  merits.  On  its 
being  ftated  by  the  feffions  that  the  certificate  was  not 
figned  by  a  majority  of  the  churchwardens  and  overfeers  of 
Margam^  the  court  of  king's  bench  quaflied  the  orders* 
Dumfn  and  Eaft^  i  V.  Tj^. 

H.  S  G.  3*  fVootott  St.  Laurence  and  MicbeUever.  AiKialiotoM 
The  parilh  officers  of  St,  Laurence  gave  to  Thomas  Pryor  H^  ^  «•• 
the  pauper,  a  common  printed  form  of  a  certificate,  ac-  1"***^ 
knpwledging  him  to  be  fettled  in,  the  faid  parifli  of  St» 
Laurence,  It  was  figned  and  fealed  by  the  parifh  officers^ 
and  attefled  by  two  witnef&s.  But  the  blanks  for  the 
allowance  of  juflices  were  not  filled  up,  and  no  name  of 
anjr  juftice  figned  thereto.  On  his  return  to  the  parMh 
granting  the  certificate,  they  relieved  him  unti4  the  time 
of  this  removal.  It  was  urged;  that  this  certificate,  not 
being  figned  by  the  juftices,  was  not  binding.  On  the 
contrary  it  was  urged,  that  it  was  a  fuM  acknowledg- 
ment that  the  pauper  was  their  parifhioner;  and  the 
parifli  of  St.  Laurence  having  all  along  fubmitted  to  ir» 
they  are  concluded  from  difputing  it.  And  the  parifh 
ought  to  be  bound  by  the  a£l  of  their  overfeers,  who  are 
of  their  own  chuiing.  Many  a6)s  or  even  omiffions  of 
the  parHb  officers  may  bind  their  parifh.  But  here  is  a 
folemh  acknowledgment  under  their  hands  and  fcals,  that 
the  pauper  was  fettled  in  St,  Laurence, — But  by  L.  Mans* 
field  and  the  court :  A  certificate  cannot  conclude  the  pa- 
rifh, unlefs  properly  figned.  The  certificate  ad  fpecifies 
certain  checks  and  guards  upon  certificates.  The  juflices 
are  not  obliged  miniilerially  to  allow  and  fign  a  certificate. 
They  have  a  difcretion  to  allow  it,  or  not  to  allow  it,  if  it 
be  liable  to  objedion.  The  a6t  requires  a  conciufive  cer- 
tificate to  be  under  the  checks  and  guards  therein  paFticu- 
Jarifed.  This  certificate  wants  them.  Therefore  it  is  no 
^certificate  wUbin  the  ad.    And  if  it  is  not  a  certificate 
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within  the  aS,  it  cannot  conclude  the  parifli.     Burr§w^s 
SiUL  Caf.  581.  . 
Fraof  ef  the  ci*      fj.  13  G.  3.     A/hton  Kiyms  and  South  Ctrney.     The  at- 
».Tulor^ihe  tcftation  of  the  certificate  was  thus:  **  Attefted  hj  jtn- 
JuAicei*  **  thony  Brswn  +  hi8  raark,   Paul  Jenkinfon.'^     Xhe'  al- 

lowance of  the  juftices  was,  **  We  two  of  his  majefty's 
*^  jufiices  of  the  peace  for  the  faid  county  do  allow  of  the 
*'  above  written  certificate  :  And  we  do  alfo  certify, 
*^  that  the  faid  Paul  Jenkinjcn  came  this  day  before  us  and 
^'  made  oath,  that  he  was  prefent  with  the  other  witnefs 
*<  above  mentioned^  and  did  fee  the  faid  churchwardens 
^^  and  overfeers  of  the  poor  feverally  fign  and  feat  tbc  faid 
^*  certificate,  and  that  his  name  is  of  his  own  proper  band- 
**  writing."  It  was  obje£led,  that  this  was  not  a  proper 
.  certificate,  becaufe  the  name  or  mark  of  /fnthsny  Breu/n^ 
one  of  the  witneflss  attefiing  the  execution  of  it,  was  not 
proved  bef  re  the  jufiices  to  be  of  that  witnefs's  own  pro- 
per handwriting;  whereas  in  this  czk  Poul  Jinkinfrn^  one 
pf  the  witnefles,  only  proves  that  his  own  name  is  of  his 
own  proper  handwriting,  but  there  is  no  lort  of  proofs 
either  by  him  or  any  one  elie,  of  the  handwriting  or  mark 
of  Jnibony  Brown  the  other  witnefs.  But  the  whole  court 
were  extremely  clear  that  this  was  fuftcient  proof  of  jIh^ 
th^ny  Brown*s  atteftation.  Jtnkinjon  fwears,  that  he  was 
prefent  with  Brotoftf  and  did  fee.  the  churchwardens  and 
overfeers  feverally  fign  and  feal  the  faid  certificate.  Sur» 
Set.  Caf.  725.  [The  diftinfiion  feems  to  be  this  :  The 
jufiices  are  called  in  upon  a  twofold  account:  firfty  to  al- 
low of  the  certificate,  if  they  thinic  proper ;  and  fecondlj* 
to  examine  the  witnefles  concerning  the  execution*  'Pbe 
firft  is  neceflary ;  becaufe  without  their  allowance  the 
certificate  is  not  good:  But  the  fecond  is  not  neceflary, 
for  if  they  do  not  examine  the  witnefles  at  all,  the  certifi- 
cate is  valid ;  the  examination  of  the  witneflTes  being  only 
intended  to  fave  tbofe  witnefles  upon  occafion  the  trouble 
of  attending,  fometimes  perhaps  at  a  great  difliance,  to 
.  prove  the  execution  of  the  certificate.  And  fo  the  flatute 
exprefifes  it,  that  thi  certificate  fo  allowed^  end  oath  cf  tb^ 
execution  fo  certified  by  the  jufiices^  Jhall  be  darned  in  all  courts 
whatfoever  as  duly  and  fully  proved  and  received  as  eviderua 
without  other  proof  thereof  The  reafon  in  the  prefent  cafe 
why  the  proof  of  the  atteftation  is  fo  cautioufly  exprei&d 
is  obvious^  namely,  becaufe  one  of  the  witnefles.  is  a 
markfman ;  and  it  would  be  at>furd  to  fwear  that  the  nama 
of  a  perfon  who  cannot  write  is  of  bis  own  proper  hand« 
writing.] 
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In  the  cafe  oi  Sherborne  and  Thornford^^  E.  15  C  2.  a  certificate 
Humfbrtf  Ejresy  father  of  George  Eyres,  the  pauper,  came  extends  to  chlU 
by  certificate  from  Thornford  into  the  parifli  of  Sherborne^  thTg^TnUn  ^''* 
with  his  wife  and  family ;  by  which  certificate,  the  fald  thereof. 
Humphrey  and  his  wife  and  family  were  owned  to  be  legal 
inhabitants  of  Thornford.  In  about  two  years  afterwards, 
his  wife  died,  and  (hortly  after  he  mirried  a  fecond  wifey 
by  which  fecond  wife  he  had  the  pauper  George  Eyres. 
Which  faid  Geo^ge^  when  he  was  about  16  years  of  age, 
was  hired  for  a  year,  and  fcrved  that  year  in  the  faid  parifh 
of  Sherborne,  The  principal  queflion  was,  Whether  the 
fon  of  a  certificate  perfon,  born  after  the  certificate,  can 
gain  a  fettlement  otherwife  than  a  certificate  perfon  hini- 
felf  can?  And  by  the  court.  The  8  ^9  //^.  c*  30.  ex- 
tends not  only  to  the  certificate  man  himfeif,  but  like- 
wife  to  al)  his  family  and  all  his  children,  whether  born 
before  or  after  the  certificate.  And  the  g  iff  lo  fF.  c.  11. 
declares  what  (ball  gain  them  a  fettlement  in  that  parifh  to 
which  they  come  by  certificate,  and  retrains  it  to  two  me- 
thods only,  which  it  fpecifies :  and  fervice  is  neither  of 
theie  two  methods  to  which  It  is  rcftrained.  Burr.  SettU 
Caf.  1 8a. 

So  in  the  cafe  of  Bray  and  Shottefbroike^  H.  19  G.  2. 
The  father  of  the  pauper  James  Gould  came  by  certificate 
from  Sbotujbrooke  to  Bray  \  after  which,  the  faid  pauper  was 
born,  and  at  the  age  of  20  years  was  hired  for  a  year  and 
ferved  the  fame  in  Bray.  Ic  was  objected,  that  the  fon 
being  born  after  his  father  came  from  Shot tejbr coke  to  Bray^ 
cannot  be  confidered  within  the  words  of  the  a6l  as  coming 
into  the  fariflj  by  certificate^  and  being  20  years  of  age  he 
ought  not  to  be  confidered  as  part  of  his  father's  family 
and  dependent  upon  his  fettlement.  But  by  the  court. 
The  above  cafe  of  Sherborne  and  Thornford  is  in  point,  and 
was  fettled  upon  good  reafon ;  becaufe  as  the  fon  has  the 
advantage  of  the  certificate,  and  cannot  be  removed  until 
a£lually  chargeable,  fo  he  ought  on  the  other  hand  to  be 
bound  by  the  terms  of  it.     Bar.  SettL  Caf.  259. 

*And  the  like  was  adjudged  in  the  cafe  of  Buckingham 
and  Maids  Moreton^  //.  25  G\  2.  As  a  point  clearly  de- 
termined and  fettled.     Bur.  Stttl,  Caf.  374. 

T.  32  Gn  3.   K.  V.  Darlington.      Sarah  the  widow  of  A  c?TtificJit« 
T.  Milburn^   and  her  feven  children  were  removed  from  ^t^rndchTu* 
All  Saints  in  Cambridge  to  Darlington  in  the  county  P.  dien, 
oi  Durham.     The  fefBon  confirmed  the  order,  and  ftated 
the  following  cafe.     That  John  Milbmn,   the  grandlather 
of  the  pauper's  hufband,  being  fettled  at  Darlington^  came 
to  All  Saints  under  a  certificate  from  Darlin^to::,  dated  1 3th 
IZ  July 
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yuly  1 736.  During  his  rciidence  there  (amongft  other 
children)  he  had  a  Ton  named  Th^mas^  who  lived  in  M 
Saints  as  part  of  his  father's  family,  except  for  one  year, 
during  which  he  lived  as  a  hired  fervant  with  one  Cellett  in 
jfU  Saints  i  after  which  fervice  he  returned  to  his  father, 
and  afterwards  married  and  had  feveVal  children,  and 
(amongft  others)  Thomas  the  hufband  of  the  pauper  Sarah  ^ 
which  Thomas  lived  in  All  Saints  till  the  time  of  his  death* 
The  laft  mentioned  Thomas  when  of  the  age  of  14  years, 
was  hired  to,  and  lived  as  a  fervant  with  Mr.  Brooks^  for 
three  years  in  All  Saints,  y.  Milhtirn^  the  grandfather, 
ibme  time  before  the  grandibn's  fervice  with  Br^oks^  re- 
turned with  his  wife  to  Darlington^  leaving  behind  his  fon 
Thomas  with  his  family,  and  amongft  them  his  grandfen 
Thomas.  The  grandfather  and  his  wife  died  af  Darlington. 
Neither  Sarah  the  pauper,  nor  any  of  her  children,  has 
fmce  the  death  of  Thomas  the  hufl)and  done  any  afi  to  gain 
a  fetilement.-— — L.  Kenyon  Ch.  J.  If  this  queftion  were 
at  reft,  either  by  reafon  of  decided  cafes,  or  by  the  general 
•pinion  of  WtjiminJlir^Hall^^  I  {hould  not  be  inclined  todif- 
turb  it  now.  But  I  perfe£ily  well  remember,  that  when 
the  Taunton  {a)  cafe  was  argued,  fo  far  from  the  profeffion 
acquiefcing  in  what  was  thrown  out  by  the  three  judges 
immediately  after  the  argument,  great  doubts  were  enter* 
tained  about  it.  And  I  infer  the  very  reverfe  of  what  has 
been  now  attributed  to  thofe  judges,  that  they  afterwards 
continued  of  the  opinion  which  they  firft  threw  out ;  for 
having  hinted  a  loofe  opinion  rcfpeAin^  the  operAtion  of 
the  certificate,  when  they  came  to  confider  the  cafe  more 
maturely,  they  dcfired  not  to  be  bound  by  what  they  had 
laid  upon  that  point  upon  the  former  occafion,  exprefly 
faying,  that  it  was  unnecefTary  for  them  to  enter  into  the 
queftion.  In  this  cafe  twoaueftions  have  been  made,  ift. 
Whether  by  the  grandfather  s  returning  to  Darlington  there 
was  an  end  to  the  certificate  ?  I  am  ftrongly  inclined  to 
think  that  that,  was  not  an  abandonment.  If  all  the  fa- 
mily had  indeed  removed  back,  that  would  have  been  an 
abandonment ;  but  as  his  fon  was  left  behind,  it  was  a 
fort  of  pledge  that  the  certificate  was  not  intended  to  be 
abandoned.  It  is  not  neceil^iry  however  to  determine 
upon  that  point,  becaufe  on  the  other  queftion  I  am  pre* 
pared  to  give  a  decifive  opinion.  And  my  opinion  is  foun* 
ded  on  the  words  and  fair  meaning  of  8  ^  9  IV.  3.  c,  30. 
By  the  words  of  that  adt,  the  parilh  to  which  the  certificate 
is  grantedj  is  obliged  to  receive  the  certificated  per/bn  *#• 

(tf)  P«/?,  thif  fame  \uA% 
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pttiT  mtb  his  or  her  famify.  Now  what  is  the  fair  legal 
import  of  the  word  family  ?  It  \%  true  that  in  conftruing  a 
will*  and  where  it  js  the  intention  of  the  teftator  that  it 
(hall  exteocl  beyond  the  immtdiate  children^  it  may  have  that 
operation:  but  that  is  not  the  fenfe  in  wbicli  it  is  ufed  in 
this  ad.  In  common  parlance,  the  family  confifts  of  thofe 
who  live  under  the  fame  roof  with  the  paier-familiasi 
thofe  who  form  (if  I  may  ufe  the  expreffion)  his  iire-fide. 
But  when  they  branch  out  and  become  the  heads  of  new 
efiablifliments,  they  ceafe  to  be  part  of  the  father's  family. 
I  admit  that  a  certificate  extends  to  the  fon  on  account  of 
the  pofitive  word^  of  the  aft  of  parliament,  he  being  a 
part  of  the  father's  family  {b) ;  but  when  he  himfelf  be-  ^ 
comes  the  head  of  a  family,  then  the  words  of  the  (latute, 
publick  policy,  and  the  convenience  of  mankind,  require 
that  be  (hould  no  longer  be  confidered  as  part  of  his  father^s 
family,  or  be  proteded  by  the  certificate  granted  to  his  * 

father.  I  am  not  alarmed  at  the  argument  that  this  tends 
to  the  feparation  of  children  from  their  parents  j  for  thac 
is  ufual  with  perfons  in  that  ftation  of  life,<^ho  not  being 
able  to  gain  a  livelihood  at  home,  are  obliged  to  go  abroad 
into  the  world,  either  as  fervants  or  apprentices,  after  they 
have  pailed  the  age  of  nurture.  It  is  as  beneficial  to  them- 
felves  as  it  is  to  the  community  that  it  (hould  be  fo;  and 
their  parents  themfelves  will,  if  they  judge  rightly,  form 
the  fame  judgment.  And  this  is  not  a  fingular  inftance 
in  which  children  are  taken  from  their  parents ;  for  in  the 
cafe  of  partfh  apprentices,  the  children  are  put  out  by  the 
parifh  officers,  under  the  fuperintendance  of  magiftrates, 
even  without  the  confent  of  parents.  If  this  point  had 
been  before  decided,  as  was  fuppofed,  I  (hould  have  ad- 
hered to  the  decifion  ;  efpecially  as  according  to  the  ob« 
fervation  which  L.  Mansfield  frequently  made  upon  thefe 
cafes,  certainly  is  efTential  for  the  guide  of  the  juftices  who 
are  to  carry  thefe  laws  into  execution.  But  I  am  not 
aware  of  any  authority  againft  our  opinion  $  for  I  know 
that  the  Taunton  cafe  was  not  confidered  as  deciding  (he 
point,  that  a  certificate  extends  to  grandchildren;  and 
this  point  was  not  made  in  K.  v.  St.  Mary  Ifeftport  (r). 
Giving  full  kSzSl  to  the  certificate  as  far  as  the  words  of 
the  a£t,  and  the  intention  of  the  legiflature  go,  I  think  it 
meets  with  its  boundary  line,  when  it  has  protc(5ted  the 
family  of  the  certificated  perfon ;  that  is,  all  thofe  who 
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live  with  the  pattr-famlKas ; '  and  confequentljr  that  this 
grandchild,  who  was  the  fen  oF  the  head  of  a  diftinfi  fa- 
mily, was  not  prevented  gaining  a  fettlement  in  Ml  Smnt$ 
by  hiring  and  fervice,^— £ttA!rr  J.  This  cafe  gives  rife 
to  two  queftions  I  ift.  Whether  the  certificate  were  at  an 
end  by  the  grandfather's  returning  to  DarUngUn  f  adiy. 
Whether  grandchildren  be  within  the  meaning  of  the  cer- 
tificate  at  all.  On  the  iirft  point,  I  think  that  the  certi- 
ficate  was  at  an  end  by  the  grandfather's  return ;  it  was 
originally  granted  to  him*  The  man  to  whom  a  certificate 
is  granted,  is  the  perfon  whom  the  legiflature  had  in  view  ^ 
and  being  granted  to  him  according  to  the  ftatute»  it 
rightly  includes  his  family ;  but  his  family  are  thoji  $nfy 
who  live  with  him.  And  as  it  happens  in  the  courfe  of 
time»  that  feme  of  the  children  feparaie  from  the  father»  if 
the  father  himfelf  return  to  the  parifli  granting  the  certifi- 
cate, I  think  that  the  certificate  is  at  an  end  as  to  all  of 
them.  On  the  ad  queftion«  I  perfedly  agree  with  my 
Lord.— — Grs//  J.  wifhed  to  be  underftood  to  give  no  opi- 
nion on  the  firft  queftion ;  and  on  the  other  queftion  he 
cxprefled  himfelf  to  be  clearly  of  the  fame  opinion.— *-« 
Both  orders  quafhed.  Durnf.  (^  Eaft^  4  V.  797. 
A  certificate  ii  JU*  9  An,  Honytm  and  St.  Alary  Axi.  The  queflion 
V^xn^ilt  ^^'*  whether  the  parifh  granting  the  certificate  was  bound 
pfnAcenf*  thereby  as  to  the  pari(h  only  to  which  the  certificate  was 
OiBs*  granted,  or  concluded  as  to  all  parifhes  whatfoever  I  Pot' 

ktr  Ch.  J.  delivered  the  opinion  of  the  court :  Before  the 
ftatute,  a  certificate  was  only  an  evidence  of  a  private  un- 
dertaking between  the  parties,  in  the  nature  of  a  contraAj 
but  now  it  is  a  folemn  acknowledgment,  like  the  coou* 
fance  of  a  fine  \  and  thereby  the  party  is  owned  to  be  le- 
gally fettled  there :  and  as  all  other  parifhes  on  this  certi- 
ficate are  bound  to  receive  him,  fo  the  parifli  that  certifies 
is  concluded  as  to  all  other  pariflies.  2  Salk^  5^5*  Foltj^ 
177. 

T.  5  G.  New  fTindfir  and  tVhiu  fFahham.  The  pau- 
per being  fettled  in  White  Waltham^  where  be  had  lived 
for  two  years  with  a  woman  who  was  reputed  his  wife, 
went  with  a  certificate  from  White  Waltbam  owning  them 
as  hiifeand  and  wife  into  the  parifli  of  New  Windjir^ 
where  they  had  fix  children.  The  man  dies,  and  the  wo- 
man fwearing  they  had  never  been  married,  the  juflices  ad- 
judge the  children  to  be  baflards,  and  fettled  in  rfew  Wind^ 
Jer  where  they  were  born.  But  by  the  court.  The  certifi« 
rate  is  conciufive  to  the  parifli  of  White  ffaltbamtSind  they 
are  not  to  be  admitted  to  difpute  the  validity  of  the  mani- 
agci  and  therefore  the  fix  childrcni  being  actually  charge- 
able 
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able  to  Niw  ff^mJfor^  ihUft  be  fetlt  to  fFhite  TFakham. 
Str.  186. 

T,  19  6.  2.  Hiadcorn  and  MatdJ!one.  The  parifli  o^ 
Maiifft^ni  gave  a  certificate  to  Hiadcorn^  acknowledging 
Riebard  Burdin  and  Mary  his  wife,  and  their  fdur  chil- 
dren, to  be  legally  fettled  at  Maidjione.  Afterwards  it 
appeared,  that  Mary  was  not  his  lawful  wiPe^  but  that  he 
had  a  former  wife  then  living.  Upon  which,  Maidflom 
acknowledged  the  fettlement  of  the  real  and  true  wife,  but 
not  of  the  faid  Mary  and  her  chiidren  ;  and  pleaded,  that  it 
would  be  bird  that  they  (hould  be  forced  to  take  two 
wives,  and  different  children.  But  by  the  court,  The  pa- 
riOi  that  certifies  muft  take  care  for  whom  they  certify  i 
and  the  certificate  is  conclufive.  The  parifli  of  Maidjione 
have  by  this  certificate  exprefsly  acknowledged  the  fald 
Mary  to  be  their  legal  inhabitant  \  and  the  parifli  of  Head'^ 
(prn  were  thereupon  bound  to  receive  her.  Therefore 
when  fhe  becomes  chargeable,  the  parifh  of  Maid/fone  are 
obliged  to  provide  for  her  and  her  children  by  Burden* 
MaidfloM  fay  they  were  deceived :  But  it  was  their  own 
fault  or  follv  if  they  were  fo  \  and  they  deceived  Headcorn  i 
Therefore  tney  ought  to  fuFcr,  and  not  Headcorn,  2  Sejl 
C.  200.  Str.  1233.  Bur,  SettL  Caf,  253. 

H,  13  G.  3.  Toftock  and  IJlame.  Cafe  fpecially  dated: 
That  Edward  Parkin/on^  otherwife  Jerman^  was  born  at 
Teflnk  of  the  body  of  Elizabeth  Parkinfon  fpinfter,  an  in-* 
habitant  of  the  parifli  of  Tofiock ;  and  that  Edward  Jermaik 
legally  fettled  in  the  parifli  of  IJlame^  but  then  refiding  in 
Yefink^  was  the  putative  father  of  the  faid  child :  That 
foon  after  the  birth  of  the  faid  child,  Elizabeth  Parkinfoji 
was  married  at  T§ftock  to  the  faid  Edward  yerman :  That 
fome  fliort  time  after  the  faid  marriage,  the  parifli  ofiiceri 
of  Toflnk  warned  the  faid  Edward  Jer man  to  get  a  certifi<^ 
cate  from  IJlame\  whereupon  Edward  yerman  applied  16 
the  parifli  officers  of  IJlame  for  fuch  a  certificate  for  him- 
felf,  his  wife,  and  his  fnn,  without  informing  them  that 
the  faid  Edward  the  fon  w^  born  a  baftard,  and  that  they 
knew  nothing  of  it  that  he  was  fo  :  That  JJIame  granted  a 
terttficate,  acknowledging  Edward  yerMan^  Elizabtb  his 
wife,  and  Edward  their  Ton,  to  be  their  parifliioners.  It 
Was  contended,  Chat  the  certificate  was  improperly  obtained^ 
by  the  fuppreffion  of  a  fad  which  ought  to  have  been  dif- 
clofed  at  the  time  when  the  certificate  Was  ailccd  for ;  and 
that  there  never  was  a  cafe,  where  the  certificate  was  held 
to  be  conclufive  when  obtained  by  fraud  on  the  fupprefiioit 
orfaAs,^ut  only  where  they  have  granted  them  by  mif^ 
take)  for  aj^ainil  miIV»ke  ihey  mioht  Have  beeii  g^rd^dl. 
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But  it  not  appeiriop  that  the  parifli  officers  recommended 
to  him  to  get  a  certificate  for  the  fon,  nor  that  be  to  whom 
the  certificate  was  granted  deiired  the  foi\  to^be  included  in 
it,  the  certificate  was  held,  on  the  authority  of  the  cafe  of 
Headcorn  and  Maidjiom^  to  be  conclufive.  B$U*  392* 
Bur,  Sit*  Caf.  737. 

M*  20  G.  3.  Fringford  and  Buckingham.  Mary  Swift 
widow,  was  removed  from  Fringford  to  Buckingham ;  the 
fcflions  confirmed  the  order  and  ftated  fpecially  :  That  the 
pauper  and  her  father  jointly  purchafcd  a  houfe  for  I4.L  or 
16I.  in  the  parifli  of  Buckingham:  That  it  was  furrendered 
to^the  father  during  his  lif<p,  w{th  the  remainder  to  the  pau- 
per in  fee  ;  that  the  father  was  admitted  :  That  in  the  fa- 
ther's lifetime  the  pauper  married  Robert  Swifts  who  was 
fettled  at  Fringford:  That  after  the  father's  death  the  pau» 
per  alone  was  admitted,  and  (he  and  her  hufl^and  refided 
upon  the  premifes  until  his  death :  That  on  14th  June 
1776,  Fringford  granted  a  certificate  to  the  pauper^  which 
was  deiivered  to  her  and  kept  in  her  pofleflion,  and  notdeli- 
vered  to  Buckingham  till  after  the  removal :  That  the  pau- 
per 2«fter  the  granting  the  ceitificate^  and  before  the  removal, 
refided  upon  the  premifles  upward^  of  40  da^s.— -Upon 
hearing  the  appeal,  the  certificate  was  offered  as  conclufive 
evidence  againft  Fringford^  fo  as  to  prevent  their  fetting  up 
any  fcttlemer.t  obtained  in  Buckingham^  previous  to  tbe 
granting  thereof.  But  the  court  were  of  opinion,  that  the 
certificate  under  thefe  circumAances  did  not  prevent  the 
pauper  gaining  a  fe(tleme.nt  at  Buckingham  by  fuch  efiate 
and  refidcnce,  and  confirmed  the  order.— —It  was  moved 
to  quafli  thefe  orders,  on  the  ground  that  the. detention  of 
the  certificate  by  the  pauper  till  after  her  removal,  granted 
by  the  parilh  removing,  and  of  which  they  could  not  be 
ignorant,  v/ould  not  entitle  them  to'  avoid  the  cfFed  of  it 
when  produced  at  the  trial  againfi  ihem,  but  ;hat  they  were 
thereby  concluded,— No  caufe  being  (hewn  to  the  con- 
trary, both  orders  were  quaflied.     Cal*  Caf  64* 

E,  3H  G.  3.  K.  V.  Lubbenham.  Two  ju dices  removed 
EUzahith  Hutchim^  wife  of  Thamai  Hutchins^  (who  was 
then  abfent,)and  Hepziba  her  daughter,  from  Lulbenham  to 
Oxendm.  On  appeal,  the  feHions/quafhed  the  order,  and 
ftateci  the  following  cafe:  The  pauper  Efizabeth  was  mar- 
ried^about  17  years  ago  to  J.  H utc hins j  wno  was  fettled  at 
Oxendon.  Two  years  afterwards  he  was  convi£ted  of  a 
robbery,  and  condemned,  but  reprieved  on  his  inlifting 
Bs  a  foTdier:  He  went  abroad,  and  5  years  after  his  wife 
Elizabeth  (hearing  that  he  was  dead)  was  married  10  Tho* 
n*as  Ponton  at  Lubbinham%  About  a  twelv^aionih  after 
7  Hutcbins 
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Jhtchins  returned.  Whilft  the  faid  Pontvn  and  Elizabith 
were  refiding  together  at  Thnddingw^rih  as  mati  and  wife, 
thej  went  together  to  Lubbenbam  for  a  certificate  to  Thred-* 
din£W9rtb^  who  granted  one  accordingly ;  acknowledging 
tbe  (did  y»  PintoH  and  his  wife  (without  mentioning  her 
chriftian  name)  to  be  legally  fettled  in  Lubbtnham^  and  they 
returned  with  it  to  Tbreddingworth.  Ponton  was  never 
married  to  any  other  perfon  but  f he  faid  EU^-ibeth,  Htp^ 
TAha  was  born  during  their  cohabitation  at  Lubbtnhajny  and 
there  baptized  as  the  daughter  of  the  faid  y.  Ponfm  and 
Elizabitb  his  wife.  It  was  contended  in  iupport  of  the  Oi- 
der  of  feffions,  That  the  pari(h  granting  the  certificate 
were  bonduded,  not  only  as  to  the  parifh  to  which  it  was 
immediately  granted,  but  alfo  as  to  every  other;  and  the 
cafes  of  Honiton  v.  St.  At<3ry  Axt  (tf),  iC.  v.  Headcorn  (A), 
and  K.  v.  New  IVtndpr  (r),  were  cited.  On  the  other  fide 
it  was  infifted  {inttr  alia)  that  the  certificate  is  only  con- 
duftve  againft  Che  parifli  certifying  as  to  the  parifli  to 
which  it  b  granted,  as  between  thofe  two  parifhes  only  it 
operates  as  an  eftoppe),  and  that  eftoppels  are  not  to  be 
favoured;  and  cited  the  cafes  of  AT.  v.  Higbtr  fValton  [d)^ 
and  All  Saints  v.  Si.  Giles  («).— »L.  KenyM  Ch.  J.  In  the 
firft  place,  without  confidering  the  efftA  of  the  certificate, 
there  is  no  doubt  but  that  the  fecond  marriage  was  void, 
and  confequently  that  the  fettlement  of  the  pauper  Eliza^ 
beth  continued  where  her  firft  huiband  was  fettled.  But  it 
is  ftated  that  (he  afterwards  contra£)ed  a  marriage  de  faS§ 
with  a  perfon  whofe  fettlement  was  at  Lubbenbam ;  and 
that  file  and  her  fecond  hulband  applied  to  Lubbenbam  for 
a  certificate  to  Tbreddingwortb^  which  was  accordingly 
granted.  And  therefore  the  queftion  is,  whether  that  cer* 
tificate  be  concliifive  againft  Lubbenbam  as  to  all  the  world, 
or  only  as  between  the  two  contradling  parilhes  ?  Now 
eftoppels  in  general  are  not  to  be  favoured  \  they  are  to  be 
extended  only  as  far  as  the  pofitive  rules  have  gone ;  be« 
caufe  the  tendency  of  them  is  to  prevent  the  inveftigation 
of  the  truth  of  the  cafe.  It  is  reafonable  that  a  certifi- 
cate, which  is  a  kind  of  efioppel,  fhould  protedi  the  parifli 
which  ads  immediately  oil  the  faith  of  it  \  by  the  ad  of  the 
officers  di  Lubbenbam  the  parifli  of  Tbreddingwrotb  were  in- 
duced to  receive  the  parties  into  their  parilh  \  but  there  is 
no  neceffity  for  extending  the  eftoppel  any  further,  in  all 
the  cafes,  except  that  of  Honiton  and  St.  Mary  Axt^  the  quef- 


(«)  A»U,  thii  Tame  title.        {h)  Ditto,        (f)  Ditto. 

(4  ^•fi%  lit*  SctUemcoi  by  marriage,  («j  5  ^dh^  530^ 
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tion  arore  between  the  parifli  granting  the  certificate  and 
the  parifli  to  which  it  was  given :  That  19  the  only  cafe 
which  extends  the  dofirine  farther ;  and  there  itisfaidtbat 
a  certificate  is  coqclufive  on  the  parifli  granting  it  at  to  atl 
the  world.  But  the  reafon  given  by  L.  Cb.  J.  Parker^ 
*^  that  as  all  other  pariflies  are  bound  to  receive  the  pauper, 
*^  fo  the  parifli  that  certifies  is  concluded  as  to  all  other 
*^  pariflies/'  is  not  true ;  for  other  pariflies  are  not  bound 
to  receive  the  pauper;  there  muft  be  a  particular  parifli  in 
contemplation  at  the  tinie  of  granting  the  certificate.  There- 
fore as  the  reafon  on  which  that  cafe  wa^  decided  lails» 
we  are  delivered  from  the  authority  of  it.  Then  what  rea- 
fon is  there  why  the  truth  of  the  cafe  fliould  not  be  en- 
quired into  ?  No  injury  is  thereby  done  10  the  third  pa* 
rifli  i  no  impofition  is  prafiifed  upon  them ;  neither  is 
there  any  bardfliip  in  if.  It  would  indeed  be  a  hardfliip  on 
Threddingumtb  parifli,  who  aded  on  the  faitb  of  the  certifi- 
cate, and  who  were  bound  to  receive  the  parties  mentioned 
in  it,  if  the  certificate  were  not  conclnfive  in  their  favonr 
againft'  L^ihinbam  :  but  that  reafon  does  not  extend  to  this 
parifh)  Therefore  on  that  ground,  and  on  the  principle 
that  efloppels  are  not  to  be  favoured,  the  parifli  of  Lubkin* 
bam  ought  not  to  be'  precluded  from  enquiring  into  the 
truth  of  the  cafe :  and  according;  to  the  truth  of  the  cafe  it 
appears,  that  the  pauper  EHzahith  was  fettled  at  the  place 
pf  her  firft  hufl}and*s  fcttlement.  I  am  therefore  of  opi- 
nion, that  the  order  of  feffions«  as  fir  as  it  refpe<9s  the 
wife,  ihould  be  quaflied;  but  affirmed  as  to  the  child,  be- 
caufe  the  fair  conclufion  from  all  the  faAs  ftated  is,  that  flie 
was  a  baflard.    AJbburft^  Butter,  and  Gnft^J.  delivered 

their  opinions  to  the  fame  cffr£\. Order  of  feiSoni 

quaflied  as  to  the  mother,  and  affirmed  as  to  the  child. 
Purftf.  and  £1^,  4  ^.  251. 

In  the  cafe  of  Harri/pn  and  Lttvis.  A  certificate  pro* 
mifing  to  receive  the  perfons  whenever  they  become  charge- 
able, IS  not  conclufive  againft  a  fcttlement  obtained  after-^ 
fvafds  I  for  though  it  be  according  to  the  agreement  be- 
tween the  paiifhes,  yet  a  pfivate  agreement  in  this  refpeA 
ihall  not  alter  the  law.     3  SalJt.  233. 

Af.  1 4  (?.  2.  Pctham  ahd  Dymbitrch.  The  pauper  was 
bound  apprentice  to  a  certificate  man  in  Tmindift^  and 
after  Jiving  with  him  there  two  years,  was  by  him  affigned 
over  to  a  parifliioner  of  Liddy  with  whom  he  inhabited  and 
ferved  for  the  remainder  of  the  feven  years.  And  the 
court  were  all  of  opinion,  that  fuch  affignment  being  good 
as  to  the  purpofe  of  a  fettlemenr,  the  apprentice  gained  a 

(c|tl|ement  in  Lidd  the  uncertificated  parifh.    £/r.  1147. 

Ia 


l&OOt,     (Certificate.)  359 

In  Cbe  afbrefaid  cafe  of  Shnbonu  and  Tbomford^  £.15 
G.  2,  it  was  obferved  by  Mr.  J.  Dtw/cn  (to  which  all  the 
coort  agreed)  that  a  certificate  provides  for  the  fecurity  of 
that  parifli  only  into  which  the  certificate  perfons  came  to 
itfide  by  virtue  of  fuch  certificate ;  but  doth  not  exclude  a 
certificate  perfon  from  gaining  a  fettlcmenc  in  another  pa- 
rifli, in  the  fame  manner  as  anj  other  perfon  may  do* 
Bumw*!  Sml.  Caf,  1 86. 

f/1  ai  &•  2«  Silt9H  and  ff^iacanUfi.  The  father  and 
mother  of  y§bn  Milbourn  the  pauper  came  from  Silt^n  with 
a  certificate  to  Wincanton.  The  faid  pauper  was  after* 
wards  born  in  H^ncattttn^  and  at  twelve  years  of  age  was 
bound  out  by  the  parilh  of  Silton  apprentice  to  a  taylor  at 
Btrfifigton  for  eight  years,  and  ferved  him  there.  The 
queftion  was,  whether  the  fon  of  a  certificate  perfon,  born 
in  the  pari(h  to  which  his  father  came  by  certificate,  and 
bound  apprentice  and  ferving  an  apprenticefliip  to  a  mafter 
in  a  third  parilb,  gains  a  fettlement  in  the  third  parilh  by  fuch 
apprenticelhip  ?  By  the  court,  I'he  pauper  in  this  cafe  was 
a  perfon  at  large,  as  to  every  other  pariih  except  IVtncan^ 
Un^  to  whom  the  certificate  was  delivered ;  and  therefore  he 
gained  a  fettlement  at  Htrjmgun.     Burr*  SettL  Cafu^  169. 

7*.  28  G.  2«  HorJUj  and  HMtngfcUugh.  HtrJUy  gave  a 
certificate  to  Abraham  C9pt  and  his  family,  who  went  with 
it  to  HtlEngfdtugh^  where  his  fon  the  pauper  was  born. 
The  pauper  at  twelve  years  of.  age  went  to  Petb^  and  was 
hired  and  ferved  for  a  year  there ;  and  then  returned  to 
Mimgfciyygb,  The  queftion  upon  this  cafe  was,  whether 
the  fon  of  a  certificate  perfon,  born  in  the  pariih  to  which 
bis  parent  came  by  certificate,  could  gain  a  fettlement  in  a 
(bird  parifh  by  a  hiring  and  fervice  for  a  year  ?  And  the 
court  were  clear  that  this  gained  a  fettlement  in  the  third 
parilb;  and  that,  the  above  cafe  of  Si/tM  and  fVincanUn 
was  in  point,  only  with  this  immaterial  difference,  that 
there  the  fon's  fettlement  was  gained  by  apprenticefbipi 
and  here  by  a  hiring  and  fervice.    Qurr.  SeitL  Caf*  385* 

71  28  (?.  2.  High  and  i§w  Bijhoffidi  and  Dacn  cum  Bu*  A  certtfictre  n* 
irky.    Jonaiban  %^  a  taylor,  being  fettled  in  li/Unwiih  "^^^^^^^^^ 
cum  Darky^  came  from  thence  with  a  certificate  to  the  pi^ce  where  fiift 
townlhip  of  High  /tttd  low  B'tJhQpfide^  where  be   refided  dclWeted. 
for  fome  years.      Afterwards   he   purchafed  a  freehold 
bottfe  for  the  fum  of  lol.    in  the  townlhip    of  Dacre 
cumBu§rlij:  Whereupon  he  left  Bijb'ipfidi^  and  went  to 
inhabit  in  Dacre  cum  Buirley^  to  which  place  he  carried  his 
cettificate,  and  delivered   it   to' the  proper  officer  there. 
During  his  refidence  at  Dacre  cum  Bucrley^  Jcbn  Thackrey 
the  pauper  was  bound  to  him  as  an  apprentice  by  tnden- 

Z  4  ture^ 
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ture  for  7  years ;  and  ferved  his  apprenticcibip  accordingljr 

with  his  faid  mailer,  who  all  the  ticnc  inhabited  in  hb  faid 

houfe  in  the  town(hip  of  Dacre  cum  Butrlty.     The  quef* 

tion  was,  whether  he  gained  a  fettlement  in  Dacre  by  fuch 

apprenticefhip  ?  It  was  argued  on  the  one  fide  that  he 

could  not;  for  his  mailer  himfcif  in  that  cafe  refided  under 

the  certificate  which  he  brought  with  him  when  he  came 

from  Bijhopfide^  and  confequently  the  apprentice  could  not 

gain  a  fettlement  with  him  at  Dacn,     Unto  which  it  was 

anfwered,  that  the  mafter  did  not  refide  as  a  certificate 

perfon  at  Dacre^  becaufe  living  upon  his  own  eftate  there 

he  needed  not  to  have  delivered  any  certificate,  and  the 

certificate  which  he  did  deliver  could  have  no  effed  at 

Dacrij  as  it  had  before  been  delivered  to  Bijhopjidi^  whicli 

they  ought  to  have  kept  for  their  own  protection  ;  and  if 

a  certificate  had  been  necefTary,  he  ought  to  have  pro<* 

duced  another  certificate.     And  of  this  opinion  was  the 

court,  and  held  that  the  apprentice  gained  a  fettlement  at 

Dacre.     Burr.  Settl.  CaC  381. 

E.  ag  G.  2.  St.  Pun^j  in  Nottingham  apd  ff^ilffrd. 
The  parifh  of  Brflon  gave  a  certificate  with  one  Trentbam^ 
to  St.  Peter's.  The  certificate  man  took  the  pauper  yohn 
PFright  to  be  his  apprentice,  and  the  pauper  ferved  him 
fome  confiderable.time  in  St»  Peter  s.  Afterwards,  Tnmt^ 
ham  the  mader  removed  to  Sk  Maryi^  where  the  ap- 
prentice ferved  him  about  a  year.  1  he  two  juilices  and 
the  feflions  were  of  opinion,  that  the  certificate  extended 
to  St.  Mary*Sf  though  only  diredlcd  to  St.  Peter* s  i  and 
confequently,  that  the  apprentice  gained  no  fettlement 
in  St.  Mary's..  It  was  moved  to  quaih  the  orders  of  the 
juflices,  btcaufe  their  opinion  was  contrary  to  the  de- 
termination in  the  cafe  of  High  anJ  low  Bijhopfidi^  vix. 
that  a  certificate  extends  to  no  other  parifli  but  that 
only  to  which  it  is  given:  And  an  apprentice  gains  .his 
fettlement  by  the  laft  40  days  fervice  -,  which,  in  the 
prefent  cafe,  was  at  St.  Maryi^  to  which  parifh  the  mafier 
was  not  certificated.  Aod  the  counfel  on  the  other  fide 
gave  it  up,  as  being  exadly  the  fame  point  wkh  the  cited 
cafe  of  High  and  lew  Bijhopftde.  Burr.  Settl.  Caf.  391. 
A  cert5ftcjte  if  T'.  30  (?  3 1  G.  2.   Great  Torringten  and  Bideford.     By  a 

diichar^ed  by  certificate  from  Lancrcfs^  Mary  Bray  came  to  Bideford^ 
fiiy^An  aaoUier  ^^^  inhabited  there  fome  years.  Then  (he  was  bound  ap- 
pah/b.     ^         prentice  by  the  ofHcers  of  the  parifii  of  Lancrafs^  and  lived 

under  the  indenture,  at  Great  Terrington^  for  leveral  years. 
After  the  expiration  of  the  appVenticefliip,  Ihe  hired  for  a 
year,  and  ferved  that  year  in  Bideford.  The  queflion  was, 
whether  by  this  hiring  and  fervice  ihe  gained  a  fettlement 

at 
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It  Bliefird^  to  which  place  flie  had  come  by  certificate  ? 
And  it  was  adjudged  (the  point  being  clearly  given  up,  as 
in  the  former  cafe) ,  that  having  (crved  an  apprenticefliip  in 
a  third  parifli,  {he  was  become  quite  clear  of  the  certificate, 
and  therefore  was  as  much  at  liberty  to  gain  a  new  fettle* 
ment  in  Biiefori^  as  any  uncertificated  perfon  could  be. 
Burr.  Sitti.  Caf.  428. 

And  the  like  was  adjudged  in  the  fame  term,  in  the  cafe 
ciKgynJbam  and  Hanbam.    Burr.  SettL  Caf.  429. 

Although  the  ilatute  of  the  9  &  16  fV,  fays,  that  no  >)  certificate  U 
perfon  who  (hall  come  into  any  parifli  by  certificate,  (hall  eJhte"  ft^o" 
be  adjudged  by  any  ad  to  have  gained  a  fettlement  there^  owo. 
unlefs  he  (hall  really  and  bona  fidi  take  a  Uafi  of  a  tene- 
ment  of  lol.  a  year,  or  execute  fome  annual  office  in  the 
pari(h  %  yet  it  hath  always  been  holden,  that  a  man  may 
not  be  removed  from  his  own,  whether  it  come  to  him  by 
defcent,  devife,  or  purchafe  ;  and  continuing  thereon  forty 
days,  he  (hall  thereby  gain  a  fettlement,  provided  that  in 
caie  of  purchafe  the  confideratton  bona  fidt  paid  amount  to 
the  fum  of  30L  ;  as  will  appear  fully  from  feveral  cafes 
hereafter  following : 

//•  a8  G.  2.  Sudbury  and  Uttoxitgr.    Thomas  Bladon^  A  certifiute  it 
being  fettled  at  Sudbury^  came  by  certificate  with  his  wife  J|^^J2,'^  ^^ 
^nd  children  to  Uttoxettr.    Thomas  died  there,  and  his  wife 
and  children  remaining  at  UttoxtUr  under  the  certificate, 
became  chargeable,  and  were  removed  and  fent  back  to 
Sudbury.     In  about  a  year  after,  John  Blad$n^  one  of  the 
faid  children,  was  bound  apprentice  in  the  parifh  of  XJt^ 
toxstiTj  and  ferved  out  his  time  there.     The  queftion  was^ 
whether  by  fuch  apprentice(hip  he  gained  a  fettlement  at 
VitoxiUrf  By  RyJtr  Ch.  J.  and  the  court :  The  removal 
in  thb  cafe  to  Sudbury  did  reflore  the  pauper  to  a  new  right 
of  gaining  a  fettlement ;  for  the  certificate  is  as  it  were 
fundus  officio^  and  is  difcharged  by  the  order  of  removal* 
It  can  have  its  effe£l  but  once;  and  after  the  removal 
back,  it  is  totally  at  an  end  ;  and  the  certificate  perfon 
is  reftored  as  fully  to  the  capacity  of  gaining  a  fettlement, 
as  if  there  had  been  no  certificate  at  all.     The  law  is  fo 
far  from  looking  upon  a  certificate  as  continuing  after  an 
order  of  removal ;  that  the  pauper  cannot  return  to  the 
place  from  which  he  was  removed,  without  incurring  a  pe* 
nalty.    And  it  was  adjudged  that  the  pauper  gained  a  fet- 
tlement at  Uttoxiter.    Burr.  Settl.  Cafes,  373. 

r.  29  V  30  G.  2.     Taunton  Si.  Mary  Magdaltn  and  What  null  be 
Taunton  Si.  James's.    Robert  Bagg,  the  grandfather  of  the  J^T^'fic^e  fo  « 
pauper,  came  with  a  certificate  from  Taunion  Si.  Jameses  to  difcharge  tbe 
U>  Tauuton  Si.  Mary  Magdalin\    Afterwards  he  went  ^*"^*- 

back 
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bick  into  the  partfh  of  Taun($n  St  James^s^  and  there  bad  • 
Rcbirt  his  fon,  the  father  of  the  prefent  pauper.  And  af- 
terwards Robert^  the  pauper's  father,  married  in  Tauni^m 
St.  ytjfnts\  and  went  and  lived,  with  his  wife  and  famiif» 
in  a  houfe  in  the  fatd  pariib  of  Taunton  St,  Janus*!  apart 
from  bis  father ;  and  had  iflfue  Robert  the  pauper,  born  in 
Taunton  St.  Jamis*$.  Robert  the  grandfather  died  in 
Taunton  St.  james*$.  Then  Robert  the  father  died.  And 
Robert  the  pauper  was  bound  an  apprentice  by  the  pariib 
of  Taunton  Si*  James'sy  into  the  parifh  of  Taunton  St.  Mary 
Magdalen :  and  there  ferved  his  apprenticefhip.  It  waa 
urged,  that  by  virtue  of  the  certificate  given  with  his  grand- 
father to  the  fa  id  pariib  of  Taunton  St,  Mary  MagdaUn^ 
the  faid  apprentice  gained  no  fcttiement  in  Temnton  St. 
Mary  Magdalen^  but  continued  fettled  in  the  parifli  of 
Taunton  Si.  James's^  which  had  given  the  certificate.  fi«c 
the  court  (without  going  into  the  qucftion  whetbca  the 
certificate  ad  extends  to  grandchildren,  or  whether  the  fon 
of  this  certificate  man  was  emancipated  from  his  father's 
family  or  not,  as  thefe  points  were  not  neceflary  to  be  di(^ 
cufled  in  this  cafe)  delivered  their  opinion,  that  the  certi* 
licate  itfelf  was  of  no  force  at  the  time  of  the  grand(bn's 
being  put  apprentice  in  Taunton  St.  Mary  Magdalon\  but 
was  then  totally  at  an  end.  For  in  fo  long  a  courfe  of 
time,  which  was  54  years  after  granting  the  certificate,  and 
after  fucb  a  defcrtion,  it  was  leafonable  to  conclude  that 
there  was  an  end  of  it.  It  was  abfolutely  waved  and  de- 
iertcd.  And  the  father  and  grandfather  of  this  pauper 
could  not  have  gone  to  St.  Mary  Magdalen*^s  aeain  without 
a  new  certificate.  It  is  a  good  deal  like  the  above  cafe  of 
Vttoxeter^  where  the  certificate  wasconfidered  wofunQu$rf^ 
fiiio^  and  as  if  it  had  never  at  all  exided ;  being  tn  that 
cafe  totally  at  an  end,  as  being  fatii^ficd,  and  having  had  its 
full  and  whole  efteA,  by  the  removal  of  the  paupers  (un- 
der an  order  of  jufl  ices  indeed)  to  the  parilh  who  had  given 
that  certificate.  And  in  the  prefent  cafe,  the  certificate  be* 
ing  at  an  end,  the  apprenticefhip  of  Robert  Bagg  the  pau* 
per  will  have  juft  the  fame  cfFed,  as  if  no  fuch  certificate  had 
ever  been  given  at  all,  or  were  any  ingredient  in  the  cafe  ; 
that  is  to  fay,  the  apprentice  is  fettled  in  Taunton  St.  Mary 
Magdalen  $.     Burr.  Set'l.  Caf.  402. 

H.  $  G.  2  Spotland  and  CaftUtonm  The  pauper  John 
Hamer  was  bound  apprentice  to  a  certificate  man  ziCaJ^U^ 
ton^  and  ferved  his  mafter  at  Caftleton  fot  fame  years,  l^hea 
he  rentoved  with  his  mafler  to  Spotland^  where  he  ferved 
him  40  days  and  upwards;  and  then  was  married  to  a 
ybung  woman  wbofe  parents  lived  in  CaftUton\  and  till  the 
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expiration  of  the  apprenttcefliip^  which  was  upwards  of  half 
a  year,  the  appfenctce  worked  in  the  dajr  time  with  his 
mafter  in  Sp§iUmdj  but  went  and  lodged  with  his  wife  at 
her  parent's  hoofe  at  CaftUun.  It  Teemed  tp  be  agreed  hj 
the  court  (independently  of  a  certificate)  ihat  wherever  the 
fervant  or  apprentice  lodges,  there  is  his  fettlement.  And 
in  this  cafe  it  was  urged,  that  the  certificate  was  out  of  the 
queftion.  For  by  the  apprentice  refiding  with  his  maHer 
40  days  in  Sp^knd^  he  had  gained  a  fettlement  there ;  as 
they  did  not  refide  in  Spttlami  under  the  certificate.  Con- 
fequently,  he  came  back  from  SpstlanJ  to  CaftlHM  free  from 
the  certificate,  iuft  as  if  there  had  been  no  certificate 
at  all.  And  by  lodging  there  above  40  days,  he  gained  a 
fettlement  there,  fubifequent  to  that  he  bad  gained  in  Sp9i* 
land.  On  the  other  hand,  ir  was  argued,  that  the  certifi« 
cate  was  Hill  fubfifting,  and  the  mafter's  removal  to  S^«N 
Und.wsLS  voluntary,  and  not  under  any  order  of  removal* 
^rhe  mafter  is  not  ftated  to  have  gained  any  fettlement  in 
Sp§iland.  So  that  he  continued  a  certificate  man  to  Ca» 
Jiltt$m\  and  the  apprentice  was  part  of  bis  family.  By 
the  court :  The  mafier,  who  was  a  certificate  man  at 
CaflUtoH^  gained  no  new  fettlement  in  Sf^Umd\  and  the 
pauper  ftill  remained  an  apprentice  to  this  certificate  man* 
The  mafter  may  ftill  go  back  to  CaftUton^  the  parilh  to 
which  be  wasceicificated.  Indeed,  it  hath  been  determined, 
that  if  a  certificate  perfon  goes  to  another  pariih,  and  be* 
comes  chargeable  to  it,  and  is  by  an  order  of  juftices  re* 
moved  from  thence  to  the  parifli  which  gave  the  certifi- 
cate, then  the  certificate  is  at  an  end,  it  is  fatisfied,  it  is 
funGus  pffichy  and  it  can  have  its  cffefi  but  once.  But  here 
the  removal  is  voluntary,  not  by  force.  The  certificate 
fiibfifts.  And  the  apprentice  remains  part  of  his  mafter's 
family.  He  was  fo  at  SpotianJ\  and  all  along  continued 
to  be  fo.  7^he  certificate  ads  fays,  that  the  apprentice 
iball  not  gain  a  fettlement  in  the  parifh  to  which  his 
mafter  came  by  certificate.  But  as  this  apprentice  hath 
gained  an  intermediate  fettlement,  he  ought  to  be  fent  to 
that  fettlement  which  he  hath  intermediately  gained.  And 
the  court  were  unanimous,  that  his  fettlement  was  at  Sp7t» 
land.     Burr.  Settl.  Caf.  527. 

7*.  20  G.  3.  Frampion  and  Tretherne.  Two  juftices  re- 
moved the  wife  and  child  of  Samuel  A^imtt  from  F»ampton 
to  Tfithirm,  On  appeal,  the  fe;hons  quafh  that  order, 
and  flate  the  following  cafe:  In -the  year  175 1>  the  par  (h 
of  Truberm  granted  a  certificate  to  the  parilh  of  Frcfftpton^ 
acknowledging  Job  Ajtmtt  and  /JnniWx^  wife  to  be  fctiied 
in  Tritbirni.  Under  which  certificate  they  lived  in  Framp^ 

ton 
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icH  two  or  three  years,  when  they  voluntarily  returned  t(» 
TntbirHiy  and  had  afterwards  a  fon  named  Samuel  born 
there.    Job  the  father  continued  to  live  in  Tntherne  for  17 
or  18  years;  when,  having  a  relation  \n  Frompton  At^A^ 
he  went  by  bimfetf  (his  wife  being  dead)  to  poUiefs  hiai« 
ielf  of  the  cffeds,  and  remained  there  about  fix  months^ 
when  being  taken  ill,. he  was  by  the  parifli  of  freihgmt 
recommended  to  Gloucefler  infirmary,  and  there  died.    But 
before  he  went  to  Framptsn  to  talce  poiTeffion  of  his  rela* 
tion's  efFe£ls,  Samutl  the  fon  was  hired  for  a  year,  and  ferv- 
cd  the  fame  in  Framptouy  and  fo  continued  for  fevcral  years 
until  after  his  father  died.     Samuel  afterwards  married  and 
had  a  child,  and  his  wife  and  child  were  the  paupers  that 
were  removed  from  Frampton  to  Tr^/A^rn/.— In  fupport 
of  the  order  of  removal,  the  counfel  obferved,  that  in  the 
cafe  of  Taunton  the  circumftances  were  very  particular.  The 
extraordinary  length  of  time  during  which  the  certificate 
had  flept  was  confidered  as  a  waiver  of  it,  but  they  feemed 
to  doubt  of  the  law  of  that  cafe :  It  has  been  fettled,  they 
faid,  in  later  cafes  (as  in  that  of  Spctiand),  that  a  volun* 
tary  removal  of  a  certificated  perfon  from  the  parilh  to 
which  he  has  been  certified,  will  not  vacate  a  certificate  ; 
and  this,  without  any  regard  to  any  interval  or  length  of 
time.     ]f  a  pauper  can,  by  length  of  time,  defert  or  annul 
a  certificate,  how  is  the  line  of  limitation  to  be  drawn  ?  If 
a  montn's  abfence  from  the  pari(h#will  not  do,  will  a  year 
or  ten  years,  or  eighteen  years  i  By  analogy  to  the  ftatute 
of  limitations,  twenty  years  at  leaft  ought  to  be  required. 
Here,  the  certifying  parilh  did  not  look  upon  the  certificate 
as  at  an  end ;  for  they  recommended  the  father  to  theG&n- 
ajier  infirmary,  confidering  him  IHll  as  their  own  poor.-^ 
L.  Mansfiild :  The  exa£l  circumftances  of  this  cafe  have 
'  not  occurred  before,  though  the  principle  of  defertion  by 
long  difufe  is  to  be  found  in  that  of  Tauntcn.     But,  here, 
no  faith  was  given  by  the  parifli  of  Frampton  to  the  certi- 
ficate as  to  Samuilf  whom  they  never  heard  of  till  he  came 
there  as  an  emancipated  perfon.    This  cafe  to  me  feems 
much  ftronger  than  that  of  Taunton.  IVilles  and  AJbburfi^yM(^ 
tices,  of  the  fame  opinion.     There  are  no  reafons  ftaied  for 
the  judgment  in  the  cafe  of  Spotland^znA  it  doth  not  appear 
either  that  the  court  meatu  to  contradid,  or  that  the  deci* 
fion  did  contradifi,  the  cafe  of  Taunton.     And  the  order 
of  the  two  juftices  was  qua(hed,  and  the  order  of  feffions 
affirmed.      Douglas^  402.  K  CaL  Caf.  77.  5.  C    By  the 
name  of  Rix.  v.  Inhabitants  of  Frampton  upon  Sivtrm^  ia 
which  the  other  pariih  is  called  Frethtrnt. 

H.tz 
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//•  22  G,  ^.  Bedwortb  and  KeeL  Jam  Peak  was  re- 
moved from  Btdwortb  to  Keil\  the  feffions  confirmed  the 
order,  and  ftated  fpecially  :  That  the  pauper  was  born  at 
Beiwortb^  where  her  father  and  mother  refided  under  ^ 
certificate  until  their  death  \  that  Ihe  remained  there  after 
their  death  until  Ihe  was  about  7  years  of  age  with  her  bro- 
tber,  who  was  named  in  the  certificate,  and  then  vo  untarily 
went  to  Ktil^  where  (he  was  hired  for  a  year,  and  ferved 
the  fame,  and  alfo  two  or  three  others  in  AV#/,  when  ihe 
voluntarily  returned  to  her  brother  at  Bedijuorth.  Ths 
queftion  was,  whether  the  pauper^  after  ihe  returned  to 
Biiwsrth^  was  to  be  confidered  as  ftill  under  the  certificate* 
or  that  under  thefe  circumftancesy  It  was  to  be  coiffidered 
as  having  been  abandoned?— ——I,i.  Mansfield  ^K  firft  inclined 
to  think  that  (he  returned  independently  and  as  fui  juris^ 
rather  than  to  her  old  home  and  pariih,  and  under  the  cer* 
tificate.  But  ff^Iles  J.  thought^hat  the  enquiry  here  muft 
be,  whether  the  certificate  via^funSius  officio  ?  The  fad  is, 
that  the  pauper  returns  voluntarily  to  the  houfe  in  which 
ihe  had  before  refided  under.the  certificate,  which  belonged 
to  her  brother,  who  was  at  that  time  refident  there  under 
the  certificate :  It  certainly  was  not  difcharged  as  to  him» 
and  there  do  not  appear  to  me  to  be  circumftances  in  the 
cafe  fuScient  to  warrant  us  in  faying,  that  it  was  fo  with 

refped  to  the  pauper. -L.  Mansfield.    I   am.  fatisfied* 

The  voluntary  return  to  the  houfe  of  her  brother*  who  was 
then  refident  under  the  certificate,  had  efcaped  me.  Both 
orders  affirmed^     Coi  Co/.  1,44. 

T.  26  G.  3.  Newington  and  Mirjham*  John  Small  and 
his  wife  and  five  children  were  removed  from  Newington  to 
Mtrjham  \  the  fef&ons  quafhed  the  order,  and  ilated  the 
following  cafe  :  That  the  pauper's  father  refided  at  Uew^ 
irt^ton  under  a  certificate  from  Merjham  when  the  pauper 
^as  born  :  That  the  father  removed  with  his  whole  family 
to  //^,  and  flayed  there  two  years ;  and  from  thence  alio 
removed  with  bis  whole  family  to  Strood^  where  he  conti- 
nued about  four  years,  when  be  died  :  That  aboift  two  years 
after  the  death  of  the  father,  bis  widow  went  to  Newington 
to  keep  her  uncle's  houfe,  with  whom  (he  continued  until 
his  death,  and  afterwards  lived  at  Newington  till  (he  herfelf 
died;  (he  had  been  .elieved  by  Newington^  having  gained 
a  fettlement  there,  after  her  huiband's  death  :  That  the 
pauper  within  a  year  after  his  father's  death,  went  to  New» 
ington  and  hired  himftj^f  for  a  year  (being  then  unmarried), 
and  ferved  the  fame  in  Newington^  and  continued  with  the 
fame  mafier  another  year;  and  then  was  two  years  with 
the  miniller  of  the  paiiih  of  Newington^  and  never  gained 

a  fct- 
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a  fettlement  elfewhere. L.  MantfitU :  It  Is  admuted 

that  there  may  exifi  a  cafe  in  which  a  certificate  (hati  be 
confidered  as  fun£lus  officio.  Then  the  court  ougbi  to  draw 
a  line  ;  in  doing  which  it  will  be  material  to  <onfider  what 
is  the  nature  of  a  certificate.  It  Teems  to  me,  that  a  certl' 
ficati  given  by  the  parifh  from  which  the  paupec  goes,  to 
another  parifli,  is  an  indommty  to  that  other  parijb  from  the 
conftqutncis  of  pirmittitig  him  to  roftdt  thore ;  therefore  it  has 
done  its  office  the  moment  that  refidence  is  permanently  aC 
an  end.  A  temporary  abfcnce  for  a  particular  purpofe  will 
not  difcharge  it ;  but  when  the  piuper  had  left  the  certified 
pari(h  for  years,  and  neither  party  has  had  any  reliance 
upon  the  certificate^  then  it  has  done  its  duty  and  has  no 
longer  any  operation.  In  the  prefent  cafe,  the  pauper 
had  left  the  certified  parifli  for  fix  years,  without  any 
intention  of  returning,  by  which  it  xo  manifeft  that  the 

certificate  was  difcharged. The  other  judges  gave  their 

opinions  to  the  fame  tStSt ;  and  Bulltr  J.  faid,  that  when* 

ever  a  pauper  returns  to  the  certified  parilh  again^  they 

ihould  require  from  him  a  new  certificate.     Order  of  fef- 

fions  affirmed.     Durnf.  and  Eafty  i  F.  354. 

Komorcof  a  I"  the  cafc  of  Murtlefham  and  Framlingham^  T.  13  G«  J, 

ctitificd  family    it  Came  to  be  debated,  whether  any  more  of  a  Cf  itified  fa« 

Sck^tha'lSMthoie  ""''y  ^^^^  ^  removed  back,  than  the  individual  thatafked 

chat  «&  relief*    relief  {  but  the  caufe  went  off  upon  another  circumfiance. 

■  But  Mr.  J.  i^sif  in  giving  his  opinion  faid,  that  if 
feveral  perfons  rciide  in  a  parifli  under  the  fame  certi« 
ficate«  the  afking  relief  by  a  Angle  oile  of  them  would 
not  render  the  reft  removable.  The  certificate  ad  fays, 
that  the  pafifh  who  gives  the  certificate  fl)all  receive  and 
provide  for  the  prrfon  mentioned  in  it,  together  with  bis 
family,  whenever  he  or  they  fliall  happen  to  become 
chargeable  or  aflc  relief :  and  then,  and  not  before,  it  fliall 
be  lawful  for  any  fuch  perfon,  and  his  or  her  children,  to  be 
iremoved  to  the  parifh  from  whence  fuch  certificate  was 
brought.  And  it  niuft  be  adjudged  by  the  juftices,  that 
fuch  perfon  is  adually  become  chargeable,  before  they  can 
legally  make  an  prder  of  removal.  Now  how  can  the 
jufiices  be  authorized  to  make  fuch  an  adjudication  upon 
a  perfon  who  in  fad  is  not  become  chargeable,  nor  ever 
has  afked  relief  ?  Burr,  Set.  Caf.  74.K. 

H.  29  G.  3.  K.  V.  St.  Mary  PFitftport.  Thomas  Pretty 
and  his  wife,  and  Etizabetb  and  James  their  children, 
were  removed  from  Bradford  to  St.  Marys  If'eflpsrt^  in 
Aialmejbury^  both  in  IVillfhirei  on  appeal  the  order  was 
coniiimed,  fubjed  to  the  opinion  of  the  c^urt  on  the  fol- 

*  kwii^g 
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Edward  Pretty^  the  grandfather  of  the  pauper 
Tbemas  Pretty^  together  with  his  wife  and  fanfiily,  went  to 
rcfkle  in  Bradford  under  a  certificate  from  5/.  Mary  fViJi" 
p§ri  acknowledging  them  to  be  legal  inhabitants,  and 
promifinfr  to  receive  the  faid  Edward  Pntty  with  his  wife 
and  family  vahin  ihtyjhould  hi  thtnu  requejltd^  unlefs  they 
obcained  a  fcttlement  elfewhere.  The  paupers  refided  to- 
gether under  the  certificate  in  Bradford  until  removed  by 
the  prefent  or^ler.  Thnnai^  the  Ton  of  the  pauper  Tibomai^ 
feme  years  ago  married  and  took  a  houfe  in  the  fame  pa- 
rish, and  refided  apart  from  his  father's  family :  He  is  lince 
dead,  and  has  left  an  infant  fon  J%hn^  who  now  lives  with 
his  mother  in  Bradford^  and  is  under  7  years  of  age*  The 
paupers  named  in  the  order  of  removal  never  aflced  or  re- 
ceived any  relief  from  Bradford^  or  became  perfonally 
chargeable,  unlefs  the  pauper  Eilzabah  under  the  circum- 
ftaoces  herein-after  fiated  can  be  fo  confidered  ;  but  7bemas 
die  (on,  after  the  feparation  above  mentioned,  afked  and 
received  relief  from  Bradford  dmitig  ficknefs ;  and  fince  bis 
death  his  infant  fon  has  not  been  maintained  by  his  grand- 
father the  pauper,  but  relief  has  been  applied  for  by  his 
mother  for  him,  and  occafionally  granted  by  Bradford  for 
his  fopport,  which  was  known  to  Thomas  the  grandfather. 
The  pauper  EUzabith  at  the  time  of  her  removal  was  preg- 
nant with  a  baftard  child,  of  which  (he  has  fmce  been  de- 
livered in  Su  Alary  lVifIport.''''~^Bj  L,  Kenyon  Ch.  J. 
Although  this  certificate  is  not  in  the  ufual  form,  yet  as  far 
as  it  relates  to  the  queftion  now  before  us,  it  mufi  be  confix 
dered  as  a  common  certificate*  And  the  fingle  queftion  is^ 
whether  thefe  perfons,  who  have  been  removed,  can  in  the 
fair  fenfe  of  the  words  be  faid  to  have  been  aAually  charge- 
able to  BraJfvrd.  Now  it  is  negatived  by  the  cafe 
that  any  of  thefe  parties  received  relief  in  perfon.  But  it 
is  contended  that  they  were  virtually  relieved,  becaufe  the 
fon  and  the  grandlon  both  received  relief.  But  it  muft  be 
obferved  chat  at  that  time  they  were  not  members  of  the 
family  of  the  faur-familias  now  removed  \  they  lived  apart 
from  him,  and  formed  another  family  of  themfelves. 
Then  it  has  been  faid,  that  a  burthen  has  been  thrown 
upon  the  parifh  by  the  relief  of  the  fon  and  grandfon,  and 
therefore  that  the  grandfather  was  virtually  chargeable, 
becaufe  the  43  E&x*  requires  fathers  and  grandfathers  to 
fupport  their  children  and  grandchildren.  But  that  pro- 
pofition  haftens  to  a  conclufion  too  foon ;  for  by  that  (la- 
tute  they  are  not  in  all  evints  to  maintain  their  grand- 
children«  &c.  but  only  when  they  aicof  fufficient  ability. 
Now  the  juflicca  are  the  proper  judges  of  that  ability ; 

and 
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and  the  grandfathers,  &c  are  only  to  be  called  upon  hj  %m 
order  of  jufiices.    There  is  another  fedion  in  the  certiteate 
ad  which  throws  Tome  light  upon  this  fubjefi;  thatdirc&s 
that  every  perfon  who  receives  relief,  and  the  wife  mnd 
ibildnn  if  fucb  pirfon  inhabiting  in  tht  fanu  bwft^    (hall 
Vf  ar  a  badg?  on  the  ihoulder ;  this  therefore  is  a  nrong  le« 
giflatlve  interpretation  of  what  is  meant  by  the  word  **  fa« 
Diily*'  in  that  ad,    and  it  would  be  a  very  bar(h  coo- 
ftrudion  of  that  law  to  fay  that  the  grandfather,  when  his 
fon  and  grandfon  who  lived  in  a  different  boufe  from  bim 
received  relief,  could  have  been  badged,  or,  as  mentioned 
in  the  latter  part  of  the  fame  claufe,  fent  to  the  workhoufe. 
So  that  on  the  fair  conftrudion  of  thia  9&  of  parliament, 
none  of  the  pdrfons  removed  by  thb  order  can  be  (aid  to  have 
been  chargeable.    And  even  if  we  could  exercife  any  dif^ 
cretion  upon  the  fubjed,  we  (hould  not  be  inclined  to  re- 
ftrain  the  operation  of  the  certificate  afi.    The  cafe  of 
Walton  V.  Spark  (which  has  been  cited)  is  very  diftinguifh* 
able  from  the  prefent :  there  the  condition  of  the  bond^ 
which  was  to  indemnify  the  parifli  againft  the  perfbn  therein 
named  and  his  children,  was  broken*    Then  as  to  the  cir- 
cumftance  of  the  daughter  being  with  child  %  it  is  nniver- 
fally  fettled  that  that  is  not  a  fufficient  ground  for  the  re- 
moval of  a  certificate  perfon*    Perhaps  it  is  rather  a  hard 
cafe,  and  we  might  wi(h  the  law  to  be  otherwife  in  fome 
tnftances.     But  indeed  it  is  to  be  confidered  that,  though 
the  woman  was  pregnant,  non  conflat  that  the  child  would 
be  a  bafiard  \  and  though  it  was  probable,  yet  it  was  not 
oertaio,  that  any  burthen  would  have  fallen  on  the  parifli, 
for  flie  might  have  been  married  before  (he  was  brought  to 
bed.— ^-^i^i^vry?  J.    No  doubt  arifes  from  the  particu- 
larity of  this  certificate ;  for  the  promife  by  the  certifying 
parilh  to  receive  the  paupers  when  they  fhall  be  thereto  re- 
que(led,can  only  betaken  to  mean,when  they  (hould  htUgalif 
requefted.    Now  the  perfons  mentioned  in  the  certificate 
had  a  right  to  refide  in  Bradford  under  it  till  they  became 
chargeable,  when  only  the  certifying  parifh  could  legally 
be  requefted  to  receive  them.     Then  the  queftion  is,  whe- 
ther or  not  any  of  the  perfons  removed,  afiually  became 
chargeable  in  fucb  a  way  as  to  warrant  the  pari(h  of  Brad^ 
ford  in  removing  them  ?  Now  it  does  not  appear  that  any 
of  them  fall  within  that  defcription.    For  9^  to  the  preg* 
nancy  of  the  daughter,  it  has  been  repeatedly  determined, 
that  a  certificate  perfon  cannot  be  removed  as  being  likdy 
to  bccoi^e  chargeable,  but  fuch  perfon  muft  be  actually 
chargeable,  and  in  fuch  ao  inftance  as  this  the  charge  may 
be  prevented  by  marriages    Then  aa  to  the  relief  which 

WM 


i 


l&OOt*     (Certificate.)  369 

was  given  to  the  Ton  and  grandfon,  it  fecms  to  me  that  that 
was  not  a  fuffictent  ground  to  remove  'he  ^grandfather  end 
bis  family  Jiving  under  a  feparate  eUablifliment.  But  it 
has  been  faid  that  the  grnni^faiher  was  bound  to  maintaia 
his  Ton  and  grand  Ton ;  that  is  true  under  circumftanccs; 
but  then  he  muft  be  of  fufficient  ability,  and  called  upon  by 
an  order.  Now  here  the  relief  w^s  not  given  on  the  ap- 
plication of  the  grandfather ;  and  in  order  to  extend  the 
confequences  of  this  relief  to  him,  theparifli  (hould  have 
firfr  caHed  upon  him,  when  if  he  had  refufed,  alleging  his 
inability,  it  might  perhaps  have  been  tantamount  to  a  relief 
of  the  grandfather.  But  as  it  appears  here,  we  cannot  fay 
that  it  was  a  neceifary  aft  of  the  pariQi,  it  was  a  voluntary 
one,  and  perhaps  the  grandfather,  if  he  had  been  applied 

to,  might  have  relieved  the  fon  and  grand  Ton. Groje  J. 

The  firft  queftion  arifes  on  the  effedt  of  the  certificate. 
Although  that  is  different  from  the  common  form,  yet  I 
have  no  doubt  in  faying  that  it  can  have  no  other  operation 
than  what  it  derives  from  %(^  <^  IV.  3.  c,  30,  If  it  had, 
it  would  go  a  great  way  to  defeat  that  (latace.  For  that 
ad  dire<£ls  that  a  certificate,  given  in  the  t^rms  therein 
prefcribed,  (hall  oblige  the  pariih  granting  it  to  receive 
the  perfons  therein  mentioned  when  they  (hall  become 
chargeable,  and  that  then  they  (hall  be  removed.  But  this  is 
an  undertaking  to  receive  the  perfons  mentioned  in  it,  when 
ibeyjbould  be  iberiunto  requeJUd:  which  is  direftly  contrary 
to  the  (latute.  Therefore  I  think  this  is  void,  unlefs  it 
be  confidered  as  a  certificate  within  the  ad.  The  next 
queftion  is,  whether  that  which  is  ftated  in  the  order  of 
removal,  be  true ;  namely,  that  the  paupers  were  aHually 
chargeable.  Now  that  is  negatived  by  the  cafe,  which 
Hates,  that  they  were  mt  in  fa5i  chargeable^  unlefs  we  can 
fay  that  they  were  fo  in  law.  Although  this  queflion  has 
never  been  exprefsly  decided,  I  agree  with  the  opinion  de- 
livered by  Mr.  J.  jljlm^  who  was  particularly  convcrfant 
with  this  branch  of  the  law.  And  notwithflanciin^  it  was 
extrajudicial,  I  cannot  help  paying  a  ^reac  refpe^  to  the 
opinion  of  (•  able  a  judge.  If  the.  whole  of  a  certified  fa- 
mily were  removable  becaufe  one  of  them  only  became 
a£lually  chargeable,  it  would  be  attended  with  great  incon- 
venience. As  for  inOance,  if  there  were  three  or  four 
young  men  in  the  family  who  were  able  by  their  indudry 
to  procure  a  competent  maintenance,  and  their  fifter  be- 
came  chargeable  ;  it  would  be  againft  the  fpirit  of  the  adl 
to  make  that  a  ground  for  removing  them  all.  And  I 
think  the  intent  of  the  a£t  will  be  folly  anr.vcrcd  by  de- 
termining, that  when  any  one  of  the  certificated  family 
Vol.  ill.  A  a  becomes 
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becomes  chargeable,  he  only  (hall  be  removed  :  any  other 
determination. would  defeat  the  true  purpofea  of  the  a£^. 
Then  as  to  the  pregnancy  of  the  daughter,  no  cafe  has 
been  cited  to  (hew  that  a  perfon  under  fuch  circumftancei 
can  be  removed  ;  and  1  think  (he  was  not  removable  on 
that  account.  Both  orders  qua(hed,  Durnf.  ^  E^ft^  3 
r.  44- 

///•   Of  Jcttkmmt  by  birth  \  viz.  of  baflards^   and 

others. 

It  is  fometimes  difficult  to  prove  the  place  of  the  birth 
of  a  pauper.  The  two  topics  commonly  made  ufe  of  for 
this  purpoi'e  are  in  their  own  nature  inconclufive.  The 
firft  c]utflion  that  is  commonly  afked  a  pauper  is  *•  Where 
**  were  you  born  ?**  Unto  which  it  is  impoflible.for  him 
to  give  a  determinate  anfwer ;  and  his  teftlmony  is  more 
or  Jcfs  credible  according  to  the  means  he  has  had  of  in- 
formation. The  farijh  regifter  is  a  proof,  not  of  the 
birth  but  of  tTie  chriftcning  ;  which  are  not  always  in 
the  fame  place  :  befides  that  the  regifter  is  no  evidence  at 
all  of  the  identity  of  the  perfon.  In  the  cafe  of  Creech  St, 
A-lichjel  ZT,'1  Pitmirjjhr,  E.  14  G.  3.  thcm^//&^r  of  the  pau- 
per was  fubpoenaed,  but  did  not  attend  ;  and  no  account 
was  given  of  her  being  under  any  legal  difability  of  attend- 
ing. For  which  reafon  the  feflions  qua(hed  the  order  of 
the  two  juftices,  as  not  being  fupported  by  the  bcft  evi- 
dence that  the  nature  of  the  cafe  would  admit  of.  On  the 
other  h;r»jd,  a  copy  of  a  regifter,  taken  from  the  pari(h  re- 
giliec  of  Piiminjfer,  was  produced,  *' Chriftenings  173s* 
*'  John  fon  of  John  Every  and  Mary  his  wife,  baptized  De^ 
**  cember  ^.*-  And  John  Carter,  one  of  the  witnefles, 
fwcre,  that  the  pauper  lived  many  years  ago  with  him  the 
faid  John  Carter  ;  that  John  Every,  who  lived  in  Pitminjler, 
and  died  long  fince,  was  confidered  as  the  pauper's  father } 
and  that  he  knew  Alary  Every^  who  lives  in  Pitminfler, 
and  whom  he  underftood  to  be  the  pauper's  mother,  and 
has  heard  the  pauper  call  her  mother.  On  its  being  moved 
for  a  rule  to  ihew  caufe  why  the  order  of  feflions  (hould 
not  be  qualhed,  L.  Mansfield  feemed  to  think,  and  fo  it  was 
afterwards  determined  on  (hewing  caufe,  that  this  evidence 
was  fuflicient.     Bur*  Set.  Caf,  765. 

I.  Settlement  by  birth  ofbojiards. 

[Note ;  It  is  not  in  this  place  quftflioned,  who  (ball  or 
ihall  not  be  deemed  a  baftaid,  but  the  fcttlement  only  is 

confidered 
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confidered  of  fuch  as  are  firfl  fuppofed  to  be  badards: 
other  matters  relating  to  them,  as  concerning  their  filia- 
tion, and  maintenance,  and   the  like,  are  treated  of  under 

the  title  JBaflaCtlSf  J 

A  haj]ard,childu  }^\\ta^hz\ft  ftUlcd  whert  horn:  And  this  How  far  baflarj* 
was  the  ancient  genuine  ftri'lcment  ;  and  a  perfon  could  *"'<'*«  Settle* 
have  no  other,  until  he  had  refidcd  for  a  certain  time^  as  ^'  * 

is  aforeraid. 

But  this  rule  admits  of  divers  exceptions  \  which  are  as 
follows : 

(i)  If  a  woman  comes  into  a  place  by  privity   and   col-  Raftj-d  horn  m 
lufion  of  the  officers  where  (he  belongs,  and   is  th-re  deli-  »  p''<^«  *»y  «oi* 
vcrcd  of  a  baflard  ;   fuch  baftard  pains  no  fcltlenient,  not-  *" '^"* 
withftanding  its  birth,     Ca[ei  of  S.  66. 

And  in  the  cafe  oi Ma/iers  and  Child^  H.  10  W^  It  was 
ruled,  that  if  a  woman  big  with  child  of  a  baftard,  and 
fettled  in  one  parifh,  is  perfuadcd  to  go  into  another,  and 
there  be  delivered  ;  this  fraud  will  make  the  parifh  charge- 
able where  the  mother  was  fettled,  thojijrhthe  child  was  not 
born  there  :  But  if  a  woman^  with  child  of  abdlUrd,  come 
accidentally  into  one  parifh,  and  is  perfuaded  by  fome  of 
the  parifhioners  to  go  into  another  parifh,  which  (he  doth, 
ftnd  there  is  delivered,  this  fhall  not  charge  that  parifh 
which  perfuaded  her.     3  ^alk^  66. 

(2)  Alfo,  if  a  baftard  is  born  under  an  order  of  removal  B-^^ft^  ^o-n  af- 
and  before  the  mother  can  be  fent  to  her  place  of  fettle-  J,"  Ij^^^jV.'^'j;  J^^ 
inent,  being  hindred  by  water  or  oiherwifc  5  fuch  ba(iard  out. 

(hall  not  be  fettled  where  fo  born,  but  at  the  mother's 
fettlement.  M,  10  An.  I  chief  or  d  and  Great  Milt-jn.  i  Sejf, 
C.  33.     Cp/is  ofS.  6'j. 

(3)  So  alfo,   if  the  officers  are  carrying  a  woman  by  lia'^vd  bora  ia 
virtue  of  an  order  of  removal,  and  (he  be  delivered  on  the  f^i^ovi^B. 
toiA  in  tranfitu\  the  bollard  (hall    go   with    the  mother 

where  (he  is  going,  by  virtue  of  the  order,  notwithfland- 
ing  the  birth.  £.10  An.  Jane  Groy^  cafe.  CaJ.  of 
S.  66. 

(4)^Again,  Tnthe  cafe  of  Much-JValtham  and  Peram^  Ta  lard  born  r.f. 
A/.  8  IV.  A  woman  big  with  a  baflard  child  was  rf-movcd  !' VK.fc!!r.KV ' 
by  order  of  two  julticcs  from  Mucn-Waliham  to  Piram,  apptAj. 
Before^  the  next  feffions,  (he  was  delivered  at  PiroTn  of  a 
baftard   child.     At  the  feffions,  P/r/Jw  appealf-d,  and  the 
ji'ftices  adjudged  the  woman  to  be  lail    fettled  ^  Alnch^ 
ff^altbam^  and  ordered  her  to  be  fent  back  thither.     AUtr 
which,  an  order  was  made,  to  fettle  the  child  at  Per  cm  ; 
which  it  was  moved  to  quafh,  becaufe  though  regularly 
balbrds  muftbe  maintained  where  burn,  yet  in  this  cafe, 
ii^here  there  feesns  to  be  a  contrivance,  it  (liall  not  be  fo. 

A  a  2  Th« 
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The  court  feemed  to  agree  to  this,  and  a  tule  was  made  to 
Ihew  caufe,  but  none  was  fhewed.     2  Saii,  474. 

And  further,  la  the  cafe  of  Wtfthury  and  Cojfon^  H.  2  An. 
A  woman  big  with  child  was  removed  by  order  of  the 
juftices  from  Wtfthury  to  Cofton ;  and,  pending  the  order, 
before  the  next  quarter  feffions,  (he  was  delivered  of  a  baf- 
tard  child.  Cofton  appealed,  and  thereupon  the  order  of 
the  two  juftices  was  reverfed  ;  but  the  child  was  fent  back 
to  C^^0;7  as  the  place  of  his  birth.  But  by  the  court; 
The  birth  at  Cojlon  did  not  fettle  the  child  there,  becaufe 
it  was  under  an  iUegal  order  procured  by  fVeflbury^  which 
order  being  reverfed,  the  matter  is.no  more  than  this,  that 
they  unjuftly  procured  the  woman  to  go  thither.  And 
Holt  Ch»  J.  faid.  Though  here  be  no  fraud  in  this  cafe^ 
yet  here  is  a  wrongful  removal,  and  the  reverfal  makes  all 
void  ab  initio  :  Fraud,  or  not  fraud,  is  not  material  in  this 
cafe  I  but  the  fetclement  of  the  child  depends  upon  the 
removal ;  for  if  that  was  wrong,  they  fhall  not  eafe  them- 
felves  by  it.     i  Salk,  121.     2  S/i/i.  532. 

(5)  So  alfo,  By  the  ftatute  of  the  1 7  (?•  2.  c.  5.  Where 
any  woman,  wandering  and  begging,  fhall  be  delivered  of 
a  child,  in  any  pari(h  or  place,  to  which  fhe  doth  not 
belong,  and  thereby  becometh  chargeable  to  the  fame  ;  the 
churchwardens  or  overfeers  may  detain  her,  till  they  can 
fafely  convey  her  to  a  juftice  of  the  peace*  And  if  fuch 
woman  (hill  be  detained  and  conveyed  to  a  jufiice  as 
aforefaid,  the  child  of  which  (he  is  delivered,  if  a  baftard, 
(hall  not  be  fettled  in  the  place  where  fo  born,  nor  be  fent 
thither  by  a  vagrant  pafs  ;  but  the  fettlement  of  fuch  wo- 
man (hall  be  deemed  the  fettlement  of  fuch  child. yi  25. 

(6)  A  child  born  in  the  houfe  of  corredion  (hall  be 
fent  to  the  place  of  its  mother's  fettlement.  2  Bulfir. 
358. 

And  in  the  cafe  of  Elfi«g  and  the  county  gaol  of  Hen^ 
fordjhire^    H.  ^G.     A  baftard  was  born  in  the  county 
gaol :  Refolved,  that  the  fettlement  was  with  the  mother. 
I  Seff.  C,  94* 

(7)  A  baftard  born  in  a  lying  •in  hofpital  fhall  follow 
the  mother's  fettlement.  i*?  G.  3.  c.  82.  [But  as  it 
may  happen  that  the  mother^s  fettlement  is  not  known, 
and  there  may  be  difficulties  upon  the  parifli  whete  fuch 
hofpital  is  fituate,  in  removals  and  appeals  concern- 
ing fuch  fettlement,  it  is  enadled,  that  no  fuch  hofpital 
fhall  be  eilabltflied  without  licence  from  the  juflicei>  in 
fc/fions.) 

(8)  All  baflard  children  born  in  the  houfe  of  induftry 
of  any  hundieJ,  or  oth^jr  diftridl,  incorporated  by  afi  of 

par* 
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parliament  for  the  relief  and  employment  of  the  poor,  (hall 
be  deemed  to  belong  to  the  parlfh  or  place  where  the  mo« 
tber  of  fuch  baftard   child  was  legally  fettled.     20  G.  3* 

'  (9)  r.  5  G.  New  mndfir  and  TVhlti  Wakham.  The  l^^J^,^''^; 
parifli  of  fPhiti  fVahham  gave  a  certificate  to  a  man  and  a 
woman  fuppofed  to  be  his  wife,  with  which  they  went 
into  the  parifli  of  New  Windfor^  and  had  there  fix  chil- 
dren. Afterwards^  the  woman  fwearing  the^  were  never 
married,  the  queftion  was,  whether  (upon  that  fuppa- 
fition)  the  children,  as  baftards^  (hould  be  fettled  in  the 
ptrilh  where  chey  were  born,  or  in  the  pariOi  which  gave 
the  certificate  wi(h  th?ir  father  and  mother  ?  And  by  the 
court.  There  is  no  doubt  but  the  baftard  of  a  certificate 
perfon  is  fettled  in  the  place  of  his  birth,  for  he  is  not  fuch 
an  iflue  as  will  follow  the  fettlement  of  his  father  or  mo* 
ther,  neither  is  fuch  baftard  hU  or  her  child  within  the  in- 
tention of  the  fiatute,  fo  as  to  be  feni  back  with  ^he  parent* 
&r.  186. 

•  But  in  this  cafe  the  point  turned  chiefly  upon  the  cer- 
tlGcate's  being  conclufive  (for  as  the  parifb  had  given  a  cer^ 
tiScate  with  the  man  and  woman,  as  hufband  and  wife, 
the  court  held,  that  they  were  not  afterwards  to  be  ad* 
roitted  to  difpute  the  validity  of  fuch  marriage,  but  ad- 
judged the  children  to4>e  fettled  in  the  parifli  granting  the 
certificate) :  Therefore  in  the  cafe  of  Hilton  and  LidHnch^ 
7%  15  G.  %•  the  matter  came  under  debate  again  ;  which 
was  thus :  A  fingle  woman  went  into  the  parifli  of  Lid' 
Uncbf  with  a  certificate  from  Hi/ton  i  lived  there  a  ycar^ 
and  then  had  a  baflard  child.  The  fole  queftion  was»  * 
Whether  the  child  fliould  be  fettled  in  the  pariQi  where 
born,  or  in  the  parifli  giving  the  certificate  ?  By  the  court : 
The  certificate  mufl  be  taken  to  be  good,  and  all  fraud 
to  be  laid  out  of  this  cafe,  it  being  a  year  that  flie  dwelt 
in  the  parifli,  before  (he  was  delivered  of  the  child  $  and 
wherever  this  court,  in  determining  a  f^ttlement,  adjudges 
upon  the  point  of  fraud,  that  fraud  muft  be  exprefsly 
Aated ;  for  as  fraud  is  odious,  it  is  never  to  be  prefumed. 
The  cafes  hitherto  adjudged  as  to  this  point  have  either 
depended  on  point  of  fraud,  or  an  illegal  removal.  So 
where  the  child  is  born  in  a  gaol,  he  fliall  be  fettled  in  the 
pari(h  where  his  mother  is  i  for  flie  fliall  be  conftrued  to 
be  in  cuflody  of  the  law,  and  in  all  other  refpe£ls  a  parifli- 
ioner.  But  the  prefent  cafe  ftands  entirely  on  the  8  &  9 
^K  which,  for  the  encouragement  of  laliour^and  induftry, 
gave  power  of  removing  perfons  by  certificate,  which  cer- 
tiScate  obliges  the  parifli  to  whom  given  to  receive  and 
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continue  them  in  that  parifli,  till  they  become  aflually 
chargeable,  and  then  fuch  perfon  is  to  be  removed,  to- 
gether with  his  or  htv  family y  and  in  another  place,  with 
his  or  her  children^  to  the  place  from  whence  the  certificate 
was  brought.  The  queftion  then  is,  Whether  the  bafiard 
is  included  under  the  vf or ds  family  or  children  f  And  we 
take  it  he  is  not ;  for  the  law  takes  no  notice  of  baftard 
children,  ihey  are  fji  nullius^  f/ii  popuU^  and  zrc  prima 
facii  fettled  where  born.  Nilf.  Baft.  2  Sejf.  C.  ijo.  Sir. 
J 1 69.     Burr.  Sett  I.  Caf  187. 

y.  19  y  20  G.  2.  li^yke  and  Hipper  holm  cum  Brighouftm 
Two  juftices  made  an  order   for  the   removal    of  Jdm 
Cattjny  othcrwife  Sptighty   being  a  baftard,  from  TVyh  to 
Hipper  holm  ^  the  place  of  his  birth.     Upon  appeal,  the  fcf- 
fions  qu;iflied  that  order.     The.  cafe  was:  Sarah  Catt&n^ 
jmother  of  the  pauper,  came  on  the  25th  of  March  by  cer- 
tificate from  Shelfe  to  Hipperholm^  being  then   pregnant 
with  a  baftard  child^  namely,  the  faid  John  Cotton^  other- 
wife  Speighty  the  pauper ;  and    was  afterwards,  in   jlpril 
following,  delivered  of  him  at  Hipperholm.     The  feffions, 
being  of  opinion  that  the  faid  John  Cation  the  pauper,  by 
reafon  of  the  faid  certificate,  did  not  gain  a  fettlement  in 
Uipperholm  where  he  was  born  a  baftard  as  aforcfaid,  dif- 
cbarged  the  original  order.     The  certificate  itfelf  was  re- 
turned by  the  certiorari ^  which  undertook  that  Shelfe  fliould 
provide  for  her  and  her  child ^  whenever  they  (hpuld  become 
chargeable.     It  was  moved  to  quafli  this  oider' of  felons, 
upon  this  obje(5i4on,  that  the  juftice?  at  the  feffions  had 
mifiaken   the  law  ;    in    fupport   whereof  was  cited  the 
cafe  of  Helton  and  Lidlimh,     On  a  rule  to  (hew  caufe,  the 
counfel  on  the  other  fide  infifted,  that  Shelfe  was  the  laft 
legal  place  of  fettlement  of  the  pauper.     And  they  argued 
that  this  cafe  is  clearly  diftinguifhable  from  that  qf  Helton 
and  Lidlimh.     For  here  the  woman  is  ftated  to  be  then 
pregnant  with  a  baftard  child,  and  the  ceriificate  cxprefsly 
undertaices  to  proyide  for  her  and  her  child  :  to  that  Shelfe 
plainly  had  this  very  child  in  contemplation,  no  other  child 
being  named  dt  hinted  at.     Unto  which  it  was  anfwered. 
That  by  the  exprefs  refolution  in  the  cafe  of  Lidlincb^  a 
baftard  of  a  certificate  woman  is  fettled  where  b^^rn  ;  and 
fraud  fliall  never  be  prefumcd,  where  It  is  not  ftated.     The 
queftion  therefore  is.  Whether  the   unborn  baftard  is  to 
be  confidcred  as  certificated  ?  'Tiii  true,  a  certificate  is 
conclufive    againft    tlTe   parifti   who    gives  it:    But  that 
is  only  in  fuch  points  as  are  included  in  the  certificate. 
This  ceriificate,  undertaking  to  provide  for  her  and  her 
(Child,  muft  mean  a  cbiid  in  being.    If  £be  had  nd  other 
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childf  they  (hould  have  dated  the  matter  fpecialiy,  .  ■ 
L.  Cb.  J.  Lu  and  Mr.  J.  lyright  agreed,  that  they  muft 
take  the  child  referred  to  by  the  certificate  to  be  a  legi- 
timate child  then  in  being.  And  Mr.  J.  FoJIir  obferved 
(to  which  observation  the  other  two  juftices  agreed )|  that 
it  did  not  at  all  appear,  that  the  parifli  who  g^ve  the  ccr* 
tificate  knew  that  the  woman  was  then  with  child.  And 
he  added,  that  there  were  miny  in  fiances  where  women 
were  Dear  their  time,  without  bting  known  to  uc  f.).  The 
counfel  for  Hipper f.olm  prop  -fed,  that  it  Ihould  ^o  back  to 
tbefeffionsto  be  more  tullv  flatcd.  But  their  r)pp(<neius  Taid, 
and  the  court  agreed,  that  could  not  be  done  witr>out  con- 
fcnt.  And  the  counfel  for  ITyke  refufing  to  confent,  the 
court  were  of  opinion  that  the  rule  muft  be  made  nbfolute. 
And  the  order  of  fe/Iions  was  quafhed,  and  the  original. 
order  affirmed,  adjudging  the  fettlement  to  be  at  Hipper^ 
him  where  the  pauper  was  born*     Bur^  SetiL  Caf  264. 

J/.  10  G.  3.  Ipjley  and  StudUy.  Annt  Cau/ter  came  in- 
to the  pariih  of  if/ley^  with  a  certificate  from  Studliy  in  the 
words  following :  *'  To  the  churchwardens  and  overfeers 
•*ef  the  poor  of  the  parifh  of  IpJIey  j  We  the  churchvvar- 
*'  dens  and  overfeers  of  the  poor  of  the  parifli  of  Studiey 
"  do  hereby  certify,  own,  and  acknowledge  Anne  Caufur 
'^  fpinfter,  and  the  child  or  children  that  ihe  now  gricth 
*'  withy  to  be  our  inhabitants  legally  fettled  with  us  in  our 
*'  faid  parifli  of  Studiey  :  And  if  at  any  time  hereafter  the 
*'faid  Anm  Cjujievy  or  her  child  or  children  which  fl^e 
**  now  goeth  with,  fliall  become  chargeable  to  and  allc 
^^  relief  of  your  faid  parifli  of  Ipfley^  we  the  faid  church  war- 
*^  dens  and  overfeers  of  the  poor  of  our  faid  pariih  of 
^^  Studiey  do  hereby  promife  for  ourfeives  and  fucceflbrs, 
**  that  we  will,  when  requefted  by  any  of  you,  receive, 
**  relieve,  and  provide  for  them,  as  our  inhabitants,  ac- 
^^ cording  as  the  law  in  that  cafe  requires."  The  child 
was  born  at  //y7fy,  within  about  a  month  after  flie  came  to 
refide  there  under  the  certificate.  It  was  argued,  that  the 
certificate  in  this  cafe  could  not  operate  as  to  the  unborn 
child,  but  that  the  child  was  notwithftanding  fettled  in  the 
place  where  it  was  born :  That  this  is  not  a  certificate 
within  the  aft  of  8  &^  9  fK  c  30.  The  undertaking  re- 
lates to  a  non-entity,  an  embrio.  An  unborn  child  cannot 
be  perfonally  certificated.  Ic  is  no  part  of  the  parent's  fa- 
mily. And  the  ad  obliges  only  the  certifying  parifli  to. 
provide  for  the  pauper  mentioned  in  the  certificate,  toge- 
ther with  hii  or  her  family  ;  and  a  baftard,  in  the  fenfe  of 
the  aft,  is  part  of  no  perlou's  family.— But  the  court 
were  clearly  of  opinion,  that  the  parifli  of  Studiey  was 
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bound  bv  this  certificate,  which  takes  notice  of  the  wo- 
man's being  then  unmarrieJ  and  with  child  ;  and  acknow- 
ledges'the  child  fhe  then  went  with  to  be  legally  fettled 
with  them  in  their  pari{h.  And  L.  Marafidd  obferved, 
that  the  woman  was  very  big  with  child  ;  and  was  under- 
ftood  by  both  pafifbes  to  be  fo.  And  StudUy  exprefsly 
promifed  to  provide  for  the  infant  (he  then  went  with. 
Therefore  they  ought  to  be  bound  by  their  certificate.  An 
infant  in  vefiinja  men  may  be,  to  a  varieiy  of  purpofes» 
confidered  as  born*     Bur^  Sttti.  Caf,  650. 

(10)  Hitherto  concerning  the  fettlement  of  a  b.iftard 
remJlecTwhi'li  ^^^^^  •  ^^^  Hotwithftanding  the  child's  fettlement,  yet  nc- 
a  auric  child*      verthelefs  if  the  mother  and  the  child  have  different  fettle- 

ments,  it  feemeth  that  the  baflard  child,  even  as  all  other 
children,  fl)all  go  with  the  mother  for  nurture  until  the  jge 
of  feven  years,  as  a  neceffary  appcn  Jjgc  of  the  mother,  and 
jnfeparable  from  her.  As  in  the  cafe  of  Skeffrcth  and 
fVatford^  M.  3  G.  2.  The  order  was  to  remove  a  woman 
to  her  fettlement ;  and  her  baftard  child,  of  two  years  of 
age,  to  another  parifh  at  a  diftance  from  the  mother,  be- 
ing the  place  of  its  birth.  It  was  objeAed,  that  the  child 
being  a  nurfe  child,  they  cannot  feparate  it  from  the 
mother,  by  reafon  of  the  care  neccflary  to  nurture  fo  very 
young  a  child ;  which  none  can  be  fuppoled  fo  fit  10 
adminifler  as  the  mother  of  it ;  and  therefore  it  fliould 
have  been  fent  with  her  to  the  place  of  her  fettlement. 
And  it  was  quafhed  by  the  court  for  that  reafon.  2  Siff. 
C.  90. 
Kireptwiiende'  But  altho'  the  child  may  not  be  feparated  from  the  mo- 
ferted  by  tbe  ther,  yct  if  (he  voluntarily  dcfert  it,  it  feemeth  that  the 
^'  caufe  of  nurture  then  ceafeth,  and  that  then  it  may  be  fent 

to  its  place  of  fettlement. 
How  to  be  main-       Whilft  the  child  continues  wIth  its  mother  as  a  nurfe 
tained  ««hi!fta     child,  and  during  that  time  not  removeable  to  its  place  of 
Aurfc  chiw.         fettlement,  yet  tne  parifh  where  the  child's  proper  fettle- 

ment  is  (hall  maintain  fuch  child  in  that  other  pariih.  As 
in  the  cafe  of  Darlingtm  and  Hemlington,  i/,  17  G.  3. 
Eleanor  Guy  went  with  a  certificate  from  the  town(hip  of 
HifnUngton  to  the  townthip  of  Darlington^  in  which  la  ft 
tovinfhip  fhe  had  two  baftard  children,  and  there  became 
chargeable.  An  order  being  thereupon  made  for  the  re- 
moval of  her  to  Hemlington^  (he  took  the  two  children  who 
were  born  in  Darlington  vf'ith  her,  being  both  under  the 
age  of  feven  years.  Two  juftices  made  an  order  upon  the 
townfhip  of  Darlington  for  the  maintenance  of  the  two 
children  born  in  that  townfhip.  Darlington  appealed 
agaiaft  the  order  of  maintenance,  and  the  feffions  being  of 
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opinion  that  Darlington  was  not  liable,  qua(hed  the  faid 
order :  But  the  proceedings  being  removed  into  the  court 
of  king's  bench,  the  court  were  of  opinion  that  Darlings 
f0ff  was  obliged  to  maintain  the  two  children  at  Hemling^ 
im^  whilft  re  Tiding  there  with  their  mother  as  nurfe  chil- 
dren, and  therefore  quafhcd  the  order  of  feffions,  and  af- 
firmed the  order  of  the  two  jufiices.  Douglas^  9.  CaL 
Caf.  6. 

(11)  E.SGt.  St.  Piter's  and  Old  Swinferd.    Two  Evidenttrf 
jufticcs  remove  Jofeph  the  fon  of  yofipb  Haighington  from  t><»rtirdy  after 
St.  Piter'z  to  Old  Swinfordy  as  a  baflard  born  there  on  the  J^*."''*^"'* 
body  of  Hannah  jfjke.     On  appeal,  the  feflions  quafli  the 
order,  and  ftatc  the  cafe  fpecially :  That  Jofipb  Haighing^ 
tsn^  the  father,  gave  evidence  io  court,   that  for  fcven 
years  together,  he  travelled  with  the  faid  Hannah  AJkt  as 
wandering  perfons  from  place  to  place,  tilt  the  death  of  the 
faid  Hannah  AJkt^  which  was  about  15  weeks  fince  $  and 
that  during  all  that  time  they  cohabited  and  lay  together  as 
man  and  wife;  and  it  did  not  appear,  that  the  marriage 
was  ever  queftioned  in  the  lifetime  of  the  faid  Hannah  : 
That  during  the  time  that  he  and  the  faid  Hannah  did  fo  > 

cohabit  as  man  and  wife,  fhe  was  delivered  of  three  chiU 
dren ;  that  the  faid  Jcfeph^  one  of  them,  who  was  the  per- 
fon  removed  by  the  laid  order,  was  born  in  the  faid  parifh 
of  Old  Swlnford :  That  the  faid  Jfeph  ^nd  the  other  two 
children  were  reputed  as  his  children,  and  baptized  as  the 
legitimate  children  of  him  and  the  faid  Hannah  :  That  he 
and  the  faid  Hannah  Ajki  were  never  married.  And  it  ap- 
pearing to  the  fcilions,  upon  the  evidence  of  the  faid  Jofeph 
Haigbingtin^  that  the  faid  Jofeph  the  infant  was  born  du* 
ring  the  time  that  the  faid  Jofeph  and  Haniah  did  cohabit 
and  lie  together  and  were  reputed  as  hufband  and  wife,  and 
there  being  no  other  evidence,  thev  were  of  opinion  that 
the  evidence  of  the  faid  Jofeph  Haighington  could  not  fup- 
port  the  order,  fo  as  to  baftardize  the  faid  Jofeph  the  infant 
removed.  And  in  fupport  of  the  order  of  felTions  it  was 
obferved,  that  this  man  could  not  be  a  pro;;er  witnefs  in 
the  cafe ;  for  nobody  can  be  adjudged  a  baftard  without 
the  evidence  of  the  woman.  But  by  L,  HardwUke  Ch.  J. 
There  is  no  ground  to  fupport  the  order  of  feffions.  It 
is  an  apparent  fa6i,  that  this  man  and  this  womaa  were 
never  married.  And  what  is  there  to  make  him  an  incom- 
petent witnefs  ?  It  was  an  objecUon  to  an  order  of  baftardy 
two  term?  ago,  K.  v.  IVtlUy^  that  it  was  founded  upon  the 
evidence  of  a  married  woman,  which  ought  not  to  be  ad- 
mitted to  difcharge  her  hufband.  But  this  man  doth  not 
fwear  to  difcharge  himfelf :  For  whether  he  be  the  Icgiti- 
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ihate,  or  only  the  natural  father  bfthe  chtk),  he  isequallj 
bound  to  maintain  it.     Burr\  SettL  Caf*  25. 

2.  Settlement  by  birth  of  legitimate  children. 

In  the  cafe  of  Ritkmanfworih  antJ  St.  Gilis^s.  A  child 
was  ordered  [to  be  removed  from  the  parifh  of  Rickmanf' 
worth  to  the  pariih  of  St,  Giles'sy  as  being  the  place  of  his 
birth,  the  place  of  his  father's  laft  legal  fettlement  being 
not  known  :  For  where  the  father's  place  of  laft  legal  fct* 
tlement  0/  a  legitimate  child  is  not  known^  there  the  child 
may  be  fent  to  the  place  of  its  birth,  as  well  as  an  illegiti- 
niate  one.     Blacker  by  ^  246. 

H.  8  jfft*  Cripplegaii  and  St,  Saviour's.  A  child  of  three 
years  of  age  was  removed  from  one  of  ihefe  pariflies  to  the 
other,  and  it  appeared  in  the  order,  that  they  removed  him 
there,  becaufe  he  was  burn  there>  not  having  any  other  fet* 
tlement.  By  the  court :  1  he  father's  fettlement  is  the 
fettlement  of  the  children,  when  it  can  be  found  out; 
oiherwife  the  birth  of  the  child  prima  facte  is  the  fettlement 
of  the  child,  until  there  is  another  fettlement  found  out. 
So  a  baftard  child's  fettlement  is  its  birth,  becaufe  it  is 
filius  nul/ius;  fo  if  they  cannot  find  out  the  fettlement  of  a 
Jegal  father,  the  birth  is  a  fettlement  of  the  child.  If  a 
child  be  dropt  in  a  parifh,  they  may  remove  him  to  the 
place  of  his  birth,  or  where  his  father's  fettlement  was ; 
and  the  fettlement  by  birth  is  only  qmufque  they  find  the 
father's  fettlement;  and  if  they  never  can  find  that,  it  is 
abfolure  upon  them.     FcLy^  265. 

But  here  it  is  to  be  obferved,  that  in  the  twopfcs  above 
mentioned,  the  point  was  not  in  quefli^n,  whether  or  no 
if  the  father  had  no  fettlement,  yet  if  the  mother  bad  a 
fettlement,  fuch  children  fhould  follow  the  mother's  fettle- 
ment, or  fliould  be  fent  to  the  place  of  their  birth  ?  And 
there  will  appear  good  opinions  in  the  next  courfe  of  fet- 
tlements,  that  if  the  father  hath  no  fettlement  as  being  a 
foreigner,  or  if  the  father's  fettlement  is  not  known,  y«t 
if  the  mother  hath  a  fettlement,  the  children  in  fuch  cafe 
fhall  not  be  fent  to  the  place  of  their  birth,  but  to  the 
place  of  their  mother's  fettlement :  But  the  rule  intended 
to  be  drawn  from  ihefe  cafes,  which  is  fufficient  for  this 
place,  and  which  the  cafes  will  well  bedf,  is  no  more  than 
this,  that  the  place  of  the  birth  of  a  legitimate  child  is  the 
fettlement  of  it,  until  another  fettlement  be  found  out. 

By  the  13  G.  2.  r.  29.  for  confirming  and  inlarging 

the  powers  given  by  charter  to  the  governors  and  guardians 

of  the  h'ofpital  for  the  maintenance  and  education  of  ex- 
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pofed  and  deferied  young  children,  it  is  provided,  that  no 
child,  nurfe,  or  fcrvant,  received  or  employed  in  Aich  hof- 
pita),  (hall  by  virtue  thereof  gain  any  fculemenc  in  the 
parifli  where  fucb  hofpital  flull  be  fituate;  and  confe- 
qucntly  the  fettlement  of  fGundiings  is  not  different  from 
that  of  ail  other  perfons  :  that  is,  if  they  are  legitimate 
children,  they  (hall  follow  their  father's  fettlement,  if 
known  ;  if  not,  then  their  mother's  fettlement ;  if  neither 
of  thefe  is  known,  or  if  they  are  badards,  they  (hall  be  fet- 
tled where  they  were  born  \  if  that  cannot  be  known, 
which  is  properly  the  cafe  of  a  foundlings  this  feemeth  to 
fall  under  the  general  rule,  that  every  perfon  (hall  be 
maintaioed  and  provided  for  in  the  place  where  he  happens 
to  be,  until  a  fettlement  can  be  found  ;  for  iti  a  chrif- 
tiao  civilized  country,  no  perfon  ought  to  be  fuffered  to 
peri(h  merely  for  want  of  neceffaries.  Only,  in  the  pre- 
fent  cafe,  the  aA  takes  fuch  children  off  the  pari(h,  and 
leaves  them  to  the  provifion  of  the  hofpital* 

iv.  Of  the  fettlement  of  children  with  their  parents. 

The  birth  of  legitimate  children  doth  not  give  them  a  Settlement  of  a 
fettlement,  except  where  the   fettlement  of  their   father  Jj^^^  tke*t!!'** 
and  mother  is  not  known,  and  then  only  till  it  is  known,  ^nt,. 
FoUyj  269. 

Formerly  it  was  held,  that  a  child  (hall  continue  with  At  what  age  m 
its  parents  as  a  nurfe  child,  until  it  (hill  be  ei^ht  years  of  child  may  gsm 

J      '  i-'L*         '/vii  ij  jLir  •  fei  dement  di- 

age,  during  which  time  it  (hall  not  be  deemed  capable  of  ^^„e^  h^fg^  ^j^ 
gaining  a  fettlement  in  its  own  right;  but  by  the  latter  re-  parents. 
Solutions  it  feems  to  be  agreed,  that  a  legitimate  child  (hall 
ncceffarily  follow  the  fettlement  of  its  parents  as  a  nurfe 
child,  or  as  part  of  the  family,  only  until  it  (hall  be  feven 
years  of  age;  and  that  after  that  age  it  (hall  not  be  remov- 
ed as  part  of  the  father's  family^  but  with  an  adjudication 
of  the  place  of  its  own  laft  legal  fettlement,  as  being  deem- 
ed capable  at  that  age  of  having  gained  a  fettlement  of  its 
own.  But  it  feemeth  not  difficult  to  determine  with  exa£t 
certainty,  at  what  age  a  child  may  have  acquired  a  fettle- 
ment of  its  own,  di(lin6l  from  the  parents  fettlement* 
For  by  the  5  EL  r,  5.  yi  1 2.  a  child  of  feven  years  of  age 
may  be  bound  apprentice  to  a  (hipwright,  filberman,  owner 
of  a  (hip,  or  other  perfon  ufmg  the  trade  of  the  Teas  *,  and 
by  the  vagrant  a£l  of  the  ly  G.  2.  a  vagrant's  child  of  that 
age  may  by  the  juftices  be  put  out  an  apprentice  ;  And  as 
(bon  as  he  (hall  have  refided  and  lodged  in  a  pari(h  for  40 
^ays  under  the  indenture,  he  ^vill  have  thereby  gained  a 
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fctr!-*nicot.  So  that  the  precife  time,  when  a  pcrfon  may 
have  rained  a  fertlemcnt  in  his  own  right,  is  at  the  age  of 
f  'tn  y'4rs  and  forty  days. 

'^  "^^  im       .    ^    '^  '''•    ^  ^""^  ^''  G/Vs.     Order  to  remove  an 
Lr'«    'n'ont  to  the  parifh  of  St.  Giles's;  becaufe  it  appeared. 


i4>\^'  C-iC  t» 


i^uicxAt^L^         that  th  >ugh  the  father  was  fettled  at  another  place,  yet  the 

child  was  horn  at  5/  Gihs*s,  Qijaftied  by  the  court;  for 
that  the  place  of  the  f  ttlemcnt  of  the  child  i&  with  the 
father,  and  not  the  place  where  the  child  was  born,  i  Srffl 
C.  1 8. 

//.  10  G  St.  Gileses  Reading  and  Everjlj  Blackwattr. 
It  was  ruled  by  all  the  court  upon  argument,  that,  where  a 
father  gains  a  {^cox\A  iettlement  after  the  birth  of  his  child, 
that  fit  lemcnt  is  immediately  communicated  to  the  child. 
And  a  child  may  be  ie^x.  to  the  place  of  his  father's  fettle- 
irenc,  without  ever  having  been  there  before.  2  &ej[.  Cm 
III,  S/r.  580.  L.Raym,  1332. 

M.  12  G.  2.  Sowton2Lnd  Sydbury.  The  queftion  was, 
whether  the  children,  being  above  the  age  of  nurture, 
fball  be  removed  with  the  father  to  the  father's  fettlemeat^ 
where  the  child  had  never  inhabited  ?  By  Leg  Ch.  J, 
In  the  cafe  of  EverJIy  Blackwaier^  the  court  were  of  opi- 
nion, that  a  child  might  be  fent  to  the  fettlement  of  bis 
father,  though  it  had  never  been  there  before,  contrary  to 
an  opinion  of  L.  Parker  in  a  former  cafe.  And  he  faid  the 
true  didfnAion,  I  think,  is,  that  where  children  have  gain- 
ed no  fettlement,  but  continue  part  of  their  father's  family, 
they  (hall  follow  their  father's  fettlement.  2  Sejf.  C  150. 
Jndr.  345. 

T.  2  /fn,  Comner  and  Milion.  A  man  fettled  at  Ccmrnr^ 
and  having  feveral  children  born  in  that  parifh,  afterwards 
removed  to  Milton  with  his  children,  and  gained  a  fettle- 
ment there ;  and  becoming  very  poor,  his  children  born 
in  Comner  were  by  an  order  of.  two  juftices  fent  to  Citn* 
9ter^  viz,  thofe  that  were  under  fcven  years  old  ;  the  juf- 
tices  apprehending,  that  the  place  of  their  birth  was  the 
place  of  their  lawful  fettlement.  And  this  order  being 
removed  into  the  king's  bench  by  certiorari,  it  was  Infifted 
to  maintain  the  order,  that  the  children  had  gained  a  fettle* 
ment  in  Conner  by  birth,  which  was  not  altered  or  de- 
feated by  any  fubfequent  aA  of  their  father  in  gaining  a 
fettlement  at  Milton ;  for  his  children  were  with  him 
there  only  as  nurfe  children,  and  his  fettlement  (hall  not 
be  the  fettlement  of  the  children.  But  by  Holi  Ch.  J« 
The  place  where  a  baftard  is  born,  is  the  place  of  his 
fet(lemenr>  unlefs  there  is  fome  trick  to  charge  the'  pa- 

riib^  but  the  place  where  legitimate  children  are  born,  is 

not 
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not  the  place  of  their  fettlement,  for  let  that  be  where  it 
will,  the  children  are  fettled  where  their  parents  are 
fettled;  as  for  inftance,  if  the  father  is  fettled  in  the  pa* 
ri(h  of  H.  but  goes  to  work  in  the  parifh  of  B.  and  before 
he  gains  any  fettlement  there,  has  a  fen  born  in  the  pa» 
ri(h  of  B.  and  then  dies;  this  child  may  be  fent  to  the 
parifli  of  //«  for  it  is  not  the  birth,  but  the  fettlement  of 
the  father,  that  makes  the  fettlement  of  his  child;  and  if 
the  father  hath  gained  a  new  fettlement  for  himfelf,  he 
hath  likewife  gained  a*  new  fettlement  for  his  children, 
who  do  not  go  with  him  to  his  new  fettlement  as  nurfe 
children^  but  as  part  of  his  family.  2  Saik.  528.  3  Salk. 
259. 

£.   26  G,  3.  Bucklibury  and  Braifield.     Two  jufticps  Reif»ovinf  iwrfc 
removed  EUzabitb  Knotty   aged  about  five  years ;  John  ^^;/,f^"„^J.** 
Kn^tt^  aged  about  two  years  and  a  half;  and  Sarab  Knotty  their  parentu 
a^ed  about  one  year  and  a  half ;  from  BuckUbury  to  Brad" 
field:  And  in  the  order  of  removal  was   fet  forth,   the 
names  and  ages  of  the  paupers,  and  that  they  were  come 
to  inhabit,  &c.  and  that  upon  due  proof  made  thereof, 
as  well  upon  the  examination  of  Elizabeth  Knott  their  grand* 
molheTy  upon  oath^  as  otherwife  (and  fo  on  in  the  ufual 
form).     The  feffions  on  appeal  quafhed  the  order  upon 
the  merits,  and  (tated  the  following  cafe.  That  the  pa- 
ternal grandfather  of  the  pauper's  was,  at  the  time  of  his 
death,  fettled  in  Bradfield^  and  that  he  left  fcveral  children 
by  his  wife  Eliz.  Knotty  and  amongfl:  others  Charles  Knotty 
who  went  to  Twickenham  m  1777,  where  be  married  Sarah 
Slade^  who  dying  about  Chriftmas  17S4,  Charles  brought 
the  paupers  to  £//ze7^^r^   his  mother,  who  was  Lvin^/  at 
Btuklebury^  in  1785,  and  told  her  they  were  his  chiliren, 
and  defired  her  to  take  care  of  them,  and  be  would  fend 
money  for  their  maintenance  ;  the  paupers  remained  with 
Elizabeth  about  14  weeks,  but  fhe  not  receiving  any  mo- 
ney from  her  fon,  and  being  unable  to  maintain  them, 
they  were  removed  to  Bradjield,  who  appeiled  to  the  next 
ffffions,  and  ChiirUs  Knctt  was  fubpoenaed  but  did  not  ap- 
pear, and  the  appeal  was  adjourned,  and  it   was  recom- 
mended to  the  parties  to  endeavour  at  rhcir  j(j:nt  expcnce 
to  find  Charhs  Knott ;  but  at  the  next  ft;iu(3ns  he  njt  ap- 
pealing, the  appeal  w^  then  hc?rd,  but  was  furth-r  ad- 
journed to  the  next  fefiions,  when  the  appeal   was   aeain 
heard,  and  the  removants  proceeded   (according    to   the 
prafticc  of  the  fcflions)  to  fupport  the   order  by    the  fol- 
lowing evidence;  (^''Z.)  That  Duvd  Kn:tt^  the-  paternal 
grandfather,  had  his  fettlement  at   his  death  in   Bralfild^ 
and  that  his  fon  Char  Us  v/as  born  there ;  They  produced 
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the  regifter  of  the  marriage  of  Charles  Knotty  with  Sarab 
Sladty  and  alfo  the  baptifms  of  the  paupers.  It  did  not 
appear  whether  Charles  had  gained  any  fettlement  fubfe- 
quent  to  his  derivative  fettlement,  nor  was  any  evidence 
given  to  identify  the  paupers  to  be  the  childreii  of  Charles 
and  Sarah  Kncity  except  as  above,  JVilfon  in  fupport  of 
the  order  of  feilionf,  contended ,  that  the  order  was  in- 
formal on  the  face  of  it;  that  the  paupers,  being  nurfe 
children,  ought  not  to  have  been  removed  without  their 
father  or  mother,  unlefs  the  order  had  ftated  they  were 
dead,  otherwife  the  children  might  be  fettled  iti  a  different 
pari(h  from  their  parents.  Another  objedion  Was,  that 
the  order  was  grounded  on  the  examination  of  the  grands 
mother  and  not  on  that  of  the  father.  And  there  was  nd 
evidence  produced  at  the  feflions  but  the  grandmother  to 
identify  thof«  children,  or  that  the  father  had  not  gained  a 
fubfequent  fettlement.— -The  other  fide  was  ftopped  by  the 
courts  who  were  clearly  of  opinion,  that  there  was  no  ob« 
'  jedlion  to  the  competency  of  this  evidence ;  and  as  to  the 
other  point,  that  it  Was  incumbent  on  the  pariQi  of  Brad- 
field  to  have  fhewn  that  the  father,  had  gained  a  fubfequent 
fettlement.  Order  of  feffions  quafhed,  and  the  original  or«* 
der  confirmed.  Caf,  by  Durnf  and  Enji^  i  F,  164, 
GI11M  emancS-  y.  j  (J,  Eoftwoodhay  and  IViJlwoodhay,     Upon  appeal 

fat     lomthe     f^Q^  an  order  of  two  juftices,  for  the  removal  of  Robert 
Mkv^  Baker^  from  the  pari(h  of  Wejiivoodhayy  to  the  pari(h  of 

Eajiwoodhaj^  the  feflions  flate  the  fadt  fpecially  for  the  opi- 
nion of  the  court :  That  forty  years  ftnce,  "Thomas  Baker ^ 
the  father  of  thi^  Robert y  was  feifed  in  fee,  of  a  freehold 
eftate  in  the  parlfli  of  Ham/iead  Alarjhal^  where  be  lived 
till  the  year  1697,  and  had  this  fon  Robert^  who  was  at 
that  time  eight  years  old  :  That  in  1697,  Thomas  the  fa- 
ther and  all  his  family  removed  to  Chevely^  where  he  rented 
a  tenement  of  20I.  a  year,  for  two  years :  That  in  1699, 
he  purchafed  a  copyhold  eftate  of  11  i.  a  year  in  the  parifli 
of  IVefiwoodhay^  whither  he  removed  with  his  fon  and  fcr- 
vants,  and  ferved  churchwarden  and  other  parifli  offices, 
and  paid  taxes,  and  ftaid  there  till  the  year  17 16:  That  in 
1716,  he  purchafed  a  cottage  of  il.  12s.  6d.  a  year  in  Baft-' 
isfoodhay^  and  went  and  lived  upon  it  till  his  death  :  but 
Robert  the  fon  (hid  behind  in  JVefiwoodhayr  where  he  mar- 
tied  a  wife,  and  has  worked  ever  fmce  on  his  own  account^ 
and  that  he  is  30  years  old.  Upon  the  whole ;  the  feffions 
confirmed  the  order  of  the  two  juftices  for  his  fettlement  at 
Eq/hvoodhay»  It  was  moved  to  quaOi  the  order  of  feffions, 
for  that  the  fettlement  of  Robert  the  fon  is  either  at  Ham^ 
Jlead  Marjbalf  where  he  was  born,  and  where  be  lived  till 
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eight  years  old ;  or  if  it  (liouM  be  cat ried  Co  far,  as  that  he 
gained  a  new  fcttlcmcnt  with  the  father,  by  removing  with 
him  as  part  of  his  family,  acconling  to  the  caCc  of  Comnfr 
and  Milton^  yet  that  can  carry  him  no  farther  than  H^eji^ 
«;00i6tfy,  which  is  the  lafl  phce  to  which  he  accompanied 
his  father;  but  let  tnc  fcttlement  be  in  either,  it  is  not  ma- 
terial now;  the  only  qutrtion  being,  whether  here  is  any 
fettlement  in  Eajiivco^hay^  f:)r  whi.h  there  is  no  colour? 
On  the  other  hand,  it  w^js  irfittLj,  ^hat  let  fnc  fon  be  of 
what  age  he  will,  he  (hall  fuilo'.v  tic  lettLment  of  the  father, 
till  he  gains  one  by  his  own  accjuiiiiion ;  and  it  appear- 
ing he  had  never  done  any  thir[;  to  g;ain  a  fettlement  by 
26t  of  his  own,  either  in  Ham/leid  Marpnl^  Chevely^  or 
lyeflwocdhayy  then  he  muft  follow  the  fettlement  of  th« 
father  as  well  in  Eojiwiodkay  as  in  any  of  the  reft,  Pratt 
Ch.  J,  The  quefHon  is  not,  where  this  man  and  his  fa- 
mily are  fettled,  but  whether  there  appears  a  fettlement  of 
him  in  Eajlwoodhay?  If  he  had  gone  thither  with  his  fa- 
ther, as  part  of  the  family ;  poffibly  it  might  have  been 
a  fettlement  of  him  there  :  but  by  flaying  behind,  he  was 
divided  from  his  father,  and  therefore  there  is  no  colour  to 
make  it  a  fettlement  in  Ea/iwsodhay,  I  think  his  fettle- 
ment is  in  Wejiwoodhay^  which  was  the  laft  place  where  he 
lived  as  part  of  his  father's  family.  To  which  the  reft  of 
the  court  agreed  :  And  the  order  was  quafhed.  Str,  438, 
E.  2  G.  2.  St.  MUhaeCs  C^Jlany  in  Norwich^  and  St. 
Mattbi%v%  in  Ipfw'uh.  Two  ju  It  ices  made  an  order,  to  re- 
move Edmund  fViilidms^  Anne  his  wife,  and  Edmwid^  So- 
hmony  and  Jlmyy  children  of  the  faid  Edmund  the  father, 
from  the  parifh  of  St,  Michael  in  Sorwtchy  to  the  pariOi 
of  St,  Matthew  in  Ipfwkh,  Upon  an  appeal  from  this 
order,  the  feflions  ftated  the  matter  fpecidlly,  viz.  That 
Edmund  TVilliams  the  grandfather  was  fetiled  at  Shipten 
Mallet  in  Sonurfetfiyire  \  and  afterwsrds  removed  to  Bruton 
in  the  faid  county,  and  had  a  writin;i  given  him  from  67;//)- 
tm  Mallet^  acknowledging  his  lcf;;al  fetilement  to  be  there; 
by  virtue  of  which  he  continued  at  Brutcn  for  20  years, 
Vfhae  Edmund  the.  fon  was  born;  and  that  he  continued 
there  with  his  father  till  he  was  nineteen  yeats  of  age,  and 
was  bred  up  to  his  father's  buiinefs  of  a  woolcomber. 
Then  Edmund  the  fon  left  his  father,  and  came  to  iV^^- 
w/VA,  and  there  he  married  two  wives ;  by  the  iirft  he  had 
Edmund  the  grandfon ;  and  ten  years  after  his  wife  died. 
Then  be  married  Anne  his  now  wife;  by  whom  he  ha  J 
Solomm  and  Amy  two  other  children  ;  fincc  whofc  birth, 
about  two  years  ago,  Edmund  fVilliams  the  grandfather 
gained  a  new  fettlement  at  St.  Matthiv/s  Ipfwich  :    But 
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Edmund  the  Ton  hath  never  lived  with  his  father  at  Ipfwuh^ 
or  any  where  clfe,  lince  he  lived  with  him  at  Brutsn. 
The  queflion  was,  whether  the  perfons  removed,  to  wit, 
Edmund  the  fecond,  his  wife,  and  three  children,  ihould 
follow  the  fettlement  of  the  grandfather  at  Ipfwich'^  or 
whether  they  fhould  not  be  looked  upon  as  feparated  from 
the  grandfather's  family,  efpecially  after  fo  long  an  inter- 
terval  of  time  ?  Mr.  J.  Reynolds  s  I  do  not  fee  how  the 
father  can  gain  a  fettlement  for  the  fon  fo  many  years  after 
the  fon  has  left  him. '  L.  Ch.  J.  Raymond  \  I  think  it  is 
odd,  that  an  old  man  of  fixty,  who  has  left  his  father  for 
40  years,  (hall  follow  the  fettlement  of  his  father,  as  oft  as 
his  father  removes.  In  the  cafe  of  young  children  it  is 
otherwifei  for  they  cannot  be  fevered  from  their  parents 
becaofe  of  nurture.  And  by  the  whole  court .-  The  rea- 
fon  why  we  enqaireinto  the  ages  of  children  is,  becaufe  if 
they  are  grown  up«  and  above  feven  years  old,  they  may 
gain  a  fettlement  by  their  own  ai5l ;  but  it  is  almoft  a  con- 
tradition  in  terms  to  fay,  that  a  man  who  has  left  his  fa- 
ther  40  years,  iball  follow  the  fettlement  of  bis  father* 
uStJf.C.  129.     Sir.  831. 

H,  21  G.  2.  Bugdin  and  Jmpthill*  y^bn  Green ^  father 
of  T'bomas  Green  the  pauper,  came  by  certificate  from 
Royfion  to  AmpthilL  They  remained  together  at  JmptkiU^ 
under  the  cettificate,  till  Thomas  the  pauper  came  of  age. 
Then  Thomas  the  pauper,  being  upwards  of  21  years  of 
age,  married  in  Ampthilly  and  left  his  father,  and  lived 
there  with  his  wife  and  children  diftind)  from  his  father,  till 
removed  by  the  prefent  order.  Three  years  after  the 
marriage  of  Thomas ^  J^bn  the  father  removed  from  Ampt* 
hill  to  Bugden^  and  there  gained  a  fettlement :  But  Thomas 
the  pauper  never  lived  there.  It  was  argued  that  here 
was  a  good  fettlement  of  the  pauper  at  Bugdtn^  for  that  the 
lad  fettlement  of  the  father  would  be  the  legal  fettlement 
of  the  fon,  unlefs  the  fon  had  gained  a  new  fettlement  of 
his  own.  •  Oo  the  other  hand,  it  was  infilled,  that  as  the 
fon  did  not  live  with  his  father  at  Bugden^  he  could  not 
gain  any  fettlement  there,  being  no  part  of  his  family ; 
ai.d  the  rather,  becaufe  he  had  an  independent  and  diftin<5l 
family  of  his  own  at  another  place.  And  of  that  opinion 
W3S  the  court ;  who  held,  that  the  pauper  ceaftd  to  be 
part  of  his  father's  family,  upon  his  marrying  and  living 
feparate  and  di{lin£l  from  his  father.     Burr.  SetiL   Caf. 


270. 


E.  9  G.  3.  Walpole  St.  Peter's  and  If^JJiech  St.  Peter's. 
The  pauper,  being  fettled  at  Outuell  as  part  of  his  fa- 
ther's family,  Utted  himfelf  for  a  foldicr,  and  continued  ia 
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ihcfcrvice  four  years.  After  his  difchargc,  he  came  home 
to  hit  father,  who  had  removed  from  (Jutueily  and  then 
livrd  ac  f^afpoUy  and  rented  and  occupied  a  farm  there  of 
about  5ol,  a  year,  and  continued  with  his  father  there 
about  12  or  14  weeks;  and  afterwards  worked  at  diiFcrent 
piacfs  as  a  labourer,  till  he  was  removed  by  order  of  two 
j'.'llices  from  fViJbtch  10  JValpoJe  aforefaiJ*  The  feffipnf, 
upon  appeal,  con6rm  the  order.  It  was  moved  to  quaih 
both  thete  orders,  for  that  the  pauper's  legal  fettlement 
vizs  zt  Oiituell  I  which  was  the  place  of  bis  father's  fet* 
ilemeNt  ac  the  time  of  the  pauper's  leaving  bis  father's  fa- 
mily, and  confequent'y  the  pauper's  own  derivative  fettle* 
ment.  The  fon,  by  lifting  himfclf  for  a  foldier,  and  con* 
tinuing  four  years  in  the  fervice,  became  emancipated  from 
his  father's  family;  and  not  having  gained  any  fubfequent 
fettlement  for  himfelf,  mull  refort  to  his  old  derivative 
fettlement  at  Outwell-^  and  could  not,  after  fuch  an  eman- 
cipation from  Jiis  father's  family,  gain  a  fettlement  at  ff^aU 
psie  St.  PiUr*s^  where  his  father  had  newly  and  fubfe- 
qoently  gained  a  fettlement,  but  had  none  there  when  the 
fon  left  hiin  and  ceafed  to  be  part  of  his  family.  And  si 
rule  was  made  to  (hew  c^ufe.  Which  rule,  upon  affidavit 
of  fervice,  was  made  abfolute,  without  defence.  And 
bmh  the  orders  were  quafhed.  Burr.  SittL  Caf.  638. 
Biack,  Rep.  669 

//.  15  G.  3.  Halifax  and  Tf^crley.  Cafe  fpccially  ftated. 
John  Bragg  the  father  of  the  pauper,  went  with  a  certifi- 
cate from  Skircoat  to  Halifax^  where  the  pauper  was  born. 
And  Y^hen  he  (the  pauper)  was  about  fifteen  years  of  age, 
he  bound  himfelf  an  apprentice  by  indenture  to  JViliiam 
Smith  of  Halifax  ftufF  weaver,  for  the  term  of  four  yca.rs, 
and  ferved  his  maiier  there  for  that  time.     After  he  was 
out  of  his  apprentice(hip«  and  when  he  was  about  19  years 
of  age,  his  father  took  a  farm  of  12I.  a  year  in  WarUj^  and 
went  and  refided  there  feveral  years:  That  his  fon,  thep;iu- 
per,  always  after  the  father  went  to  IVarUy^  worked  about 
the  Country  as  a  UufF  weaver,  but  came  to  his  father  at 
IVarliy  when  he  pleafed,  and  kept  his  holiday  cloaihs  there, 
and  conlidered  his  father's  houfe  ^%  his  own  home:  That 
when  he  came  to  his  father's  houfe,  he  paid  for  what  he 
had,  and  was  his  own  mafter,  to  go  and  work  for  himfclC 
whenever    he   pleafed. — L.  Mar,\Jield  was  not  in   court. 
The  other  three  judges  thought  that  the  fon  could  not  be 
confidered  as  emancipated,  or  independent  of,  or  feparated 
from  his  father.     He  went  to  his  houfe  when  he  pleafed, 
and  h^d  his  cloaths  there.     Mr.  J.  Aflm  faid,  that  where 
a  fon   is  become  independent   of  his  father's   family,   or 
cihariclpated  froni  it^  he  would  not  acquire  a  fettlement 
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where  his  f.ahcr  goes  to  refide :  But  if  he  remains  part  of 
h'u-  father's  family,  he  will  acquire  a  derivative  fetilcmcnt 
where  his  faihcr  goes  and  fettles.  The  diftinflion  was  well 
laid  dcwn,  he  faid,  in  the  Bv^^tn  cafe;  and  he  obfervcd, 
tli.n  in  the  above  cafe  of  irjpoU  St,  Pdn^s^  the  fon  had 
been  four  years  a  foldier,  and  was  emancipated  from  his 
father's  family,  and  had  ceafed  to  be  part  of  it.  Bur,  Sd, 
CgJ.  806. 

Z.\  23  C  3.  K,  V.  ToUtngton  Lcwtr  E^-.d.  EJzuari 
licit  ai'.d  his  wife  and  famiiv  wt^re  removed  from  Brcu^h- 
t:K  to  Tctitniion  Lcwcr  End  both  in  LnncaJ})irc,  The  fcf- 
iirn,  ronfirrred  the  ordtr  and  ftated  the  following  cafe; 
'i'hat  the  piiiper  is  the  fon  of  Tkcmas  Kolt,  who  at  the 
time  of  the  pauper's  birth  was  fettled  in  Totthtgton  Lotuir 
En  J,  When  he  was  7  years  old  his  mother  die  J,  and  he 
and  his  lather  went  to  live  with  his  uncle  E.nv::rd  Hsl:  In 
the  townlhip  of  Pilxington  in  the  fame  county  5  his  father 
boarded  him,  but  his  uncle,  out  of  charity  to  his  father  who 
had  4  other  young  children,  anJ  to  keep  him  off  the  town, 
tf)vk  lI e  vovper  and  provided  for  him  meat,  drink,  lodging, 
and  cloaths  i  in  about  18  months  his  father  went  to  refiti^ 
in  RniclijU'e  an  adjoining  towfifhip,  but  the  pauper  conti- 
nued wiih  his  uncle  till  he  whs  ten  years  old,  about  which 
time  his  ur.cU's  wife  beat  him  (his  uncle  being  f.om  home], 
and  /;;  ivtnt  is  his  father^s  houfe  and  ftaycd  there  about  a 
fortnight ;  bat  his  father  not  having  a  loom  to  accommo- 
date him -as  a-  weaver,  d.fired  him  ti  return  to  his  uncle, 
which  he  did,  and  his  utcle  taught  him  to  weave  In  the 
day,  arid  fci.t  him  to  fchool  in  the  evenings ;  his  uncle 
provided  him  with  mtat  and  cloathing,  a^-d  received  the 
nioncv  he  c«{n.ed;  he  ftayed  with  his  uncle  on  thcfe  terms 
un  '1  he  was  j6  years  old,  but  firomhis  firil  goi'^g  to  his 
uncle  to  that  time,  he  now  and  then  went  to  fee  his  father 
at  a  holiday  time  or  fo,  and  fome  lime  ftaycd  a!!  ni^ht. 
Wl  en  he  v^  as  14  years  old,  his  father  came  into  Fuk'irgton^ 
and  i:aiiit.d  a  new  fetilement  there  by  nniing  15T.  a  year. 
The  patjper  coniKlercd  his  father's  houfe  as  his  proper 
h»  ir.e,  fctcaufe  he  was  his  father;  and  that  he  could  hue 
^one  to  him  when  he  pleafed,  and  his  father  would  have 
jertlv(d  him.  The  father  thought  himfeif  obliged  »o 
jrovide  for  the  pauper  whenever  the  uncie  turned  hitn 
awa>: ;  and  when  he  was  16  years  of  age,  having  been 
ftruck  by  his  uncle,  hi  told  luu  he  wculd  leave  him  ar.dre^ 
turn  hcrtiC  to  his  fu'her^  his  uncle  faid  he  mi^ht  ;  upon 
which  he  went  to  his  father  and  told  him  the  cifcunid.MKCs. 
1  he  father  l;Jd  he  was  liable  to  take  him  in,  a>  d  did  rt" 
cave  him  as  part  cf  his  family  \  he  flayed  with  his  fiihcr 
about  a  vveeki  and  helped  him  to  get  his  hay  j  and  when 
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that  was  cone,  his  father  not  h  win;;  2  lonm  Seftred  llm  to 
return  to  his  isr.cle,  and  fee  if  he  v/ou^u  ukt  him  in.  He 
(]id  return,  and  agreed  with  his  uncle  10  work  Lr  himfo'f 
and  pay  for  his  board  ;  and  it  liid  not  i'pp^dr  to  the  ief- 
f:ons  he  ever  returned  to  his  fralicr.  S';mc  lifr^c  after  his 
lail  rrturn  to  his  uncle,  having  t«!:rn  2s.  6d.  or  more  of 
fcim,  bis  fa.hrr  rave  h-s  uncle  2S.  b\.  as  arncn  's  for  the 
Tii-nc.  7  he  paup-. r  has  done  no  a£^  to  f^ain  a  fculcmcnc 
in  his  own  right.  Thj  f..fh?r  t.iys  if  the  ui  c'c  had  gone 
tj  live  at  a  ?rcat  diftnncc  from  him,  he  vs'.  uIJ  not  have  (u^- 
fcrcd  the  pauper  to  have  go-^e  with  \\.,\\  — L.  Afar.ifi:! L 
7'he  pauper  confiJercd  hinil^-.f  ss  pr.r:  ot  Iv.s  fithcr's  fa- 
rrilv,  and  the  father  confiJ^rcd  him  in  the  fjrac  liijht. 
When  a  man  acquires  a  fctilcrr.ent,  he  ar(|«iire?  it  lor  him- 
k\i  and  his  family.  There  is  no  re  r>:i  to  fay  this  boy 
was  not  part  of  his  father's  fam  iy.  'Vh-.  un:Ic*  was  und'  r 
ro  obligation  to  do  any  thing  for  him,  or  to  kf***;)  him  an 
hour;  and  the  boy  in  point  of  fadl  on  cvt^ry  difaL  recmeyt 
went  to  his  father'?  houfe  as  his  home,  anJ  he  received  him, 
as  he  was  bound  to  do.  I  fee  no  [;r>und  to  coi^fiJer  this  as 
an  emancipation.     Both  orders  qu  fhcd.   CalJ.  Cr.f,  284. 

//.    29    G.    3.     K.    V.    OJMr:h.       Henry    tVeli  an  1 
Martha  his  wife  were  removed  fmm  Thurlajion  to  Off'- 
(hurch  both    in    JFartuiikJbv e.      The  ftfTioni   CDnfirmed 
the  order,    fubjeft   to   the   opinion   of  the   court,  on    a 
cafe   rcfcrved.     The  cafe  ftaicd  (amongft  other   thing-^). 
That  the  pauper  was  born  in  Vj}chw\h  in   i''65,  and   re- 
fided   there  viih   his  father  until  1770.     On  his  father's 
leaving  Offchurch^  the  pauper  was  left   with  one  Lfefn  at 
(iff^burcb  iohc  taken  care  of,  his  father  paying  for  I. is 
lodging  ai;d  board.     The  pauper  continued  at  Lcefm's,  at 
Offchurch  for  two  years,  and  then  went  to   rcfide  wiih   his 
VLwchHaddcfif  who  alfo  lived  at  Offlha^-ch^  and  con'.inueJ  to 
rcfide  with  him  about  twx)  ycrirs,  during  which  his  uncle 
provided   him  with  board,  cloatJis,  lodging,    and   pocket 
money,  and  he  worked  with   his  uncle  but  received   no 
wages,  and  was  not  hired  as  a  fervant.     At  the  end  of 
two  years  the  pauper  went  to  his  fafhei's  at  Lodtrokey  and 
ftayed  there  a  week,  and  then  went  to  refule  with  ano- 
ther uncle,  Qnc  Salmon  of  IViJlon^  with  whom  he  lived  fix 
years  at  he  had  done  at  his  uncle  H.iddons,     His  uncle  Sal^ 
mon  provided  him  with  board,  cloaths^  lodging,  and  pocket 
money,     he  working  for   Salmon  without  'having    been 
hired  as  a  fervant,  or  receiving  any  wages.     On  leaving 
his  uncle  Salmon  henvent  and  lived  3  weeks  with  his  father  at 
Ladhfki^  where  his  father  had  obtained  a  feftlement.   The 
pauper  has  never  done  any  aA  to  gaio  a  fctdeaKni.-»£r/i 
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iine  and  Romilly  arguecf,  that  the  Ton  was  emapcipated 
ivhen  the  father  gained  a  fettlement  at  Ladbroki\  that  he. 
never  lived  with  his  father  during  his  refidence  there,  ex- 
cept for  three  weeks,  when  he  came  as  a  vificor,  and  not  as 
a  part  of  his  father's  family.— &^fr^/?  and  WiUU  contra 
were  flopped  by  the  court. — L.  Ktnyan  Ch,  J.    This  is 
the  weakeft  cafe  of  emancipation  that  was  ever  attempted  to 
be  made  out.     When  the  father  left  the  parid  of  Off' 
churchy  the  fon  was  only  5  years  old ;  now  it  cannot  be 
pretended  at  that  time  he  was  emancipated,  and  yet  he 
then   ceafed  to  refide  in  his  father's  family.     It  is  alfo 
flated,  that   about   two  years  afterwards,  wh.cn  he   was 
about  feven  or  eight  years  old,  and  pafl  the  age  of  a  nurfe 
child,  he  went  to  live  with  his  uncle  Haddon.     Tiien  was 
he  emancipated  at  that  time  ?  Ordinarily  fpeaking,  one  of 
thefe  things  mufl  happen  before  the  fon  can  be  faid  to  be 
emancipated :  either  he  mud  have  obtained  a  fettlement 
for  himielf,  or  have  become  thp  head  of  a  family,  or  at 
mod  he  mufl  have  arrived  at  that  a^e  when  ,he,nuy  fet  up 
in'  the  world   for    himfelf.      But  here  the  fon  does  not 
fail  within  either  of  thofe  defer iptijons  :    no  time  can  b^ 
flated  when  the  eniancipation  oiav  be  faid  to  have  com- 
menced.    For  when  he  went  to  five. wiih  his  uncle  U^d*. 
dofj^  he' was  only  eight  year;  old  at  the  mofl  $  and  he 
co'utd  gain  no  fet^ement  ejther  by  livii^g  with  that  unc;ie, 
orchis  other  uncle  f^^;7?^<^'3  as  a  fervant^  becaufe  the  cafe 
flates  that  he  was  not' hired  as  a  feryarit  by  euhi;^.of  them* 
Now  during  all  this  time  the  father  had  a  right  to  the  cuf« 
tody  of  the  Ton,  and  .might  have  obtained  him  hj, habeas 
corfusy  for  the  parental  care  wa?  not  then  done  away^     It 
is  hot  neceflary  in  thefe  cafes  of  derivative  fettlements  that 
the  child  fliould  remove  with  the  father  from,  place  to . 
place,  for  the  fettlenient  of  the  father,  will  , be, copjmunL- 
cated  to  the  child  :    oiberwife  children  who  are  fei)f  out 
into  tt\e  world  for  education^  and  are  of  courf^ ,  fepar^ted  . 
Tor  a  time  from  the  fathe^r,  might  lofe  th^  be;)efi(  of  their,, 
-  father's  fettlement ;  and  when  they  were;  aboji.t  ta.feturi}. 
home,  would  find  themfelves.  e^fcluped  fron\parji;n^al.carfti. 
if  their*  parents  had  in  the  mean  time  gaihe4  a  ne^  kule* 
ment.      How  long  the'p6ws:r  of  communicating  a  d^i^va* 
tive  fettlement  niay  continue,  it  is  not  neceflary  tq  d^t^- 
mine,  tor  in  th'is  cafe  it  certainly  remajn^d  .longer  tbip  tilt 
the  child 'was  9  or  10  years  old,  aqd  that, is  fuffipient  for. 
the  determination  of  this  qu^flioo.     T^1C  pthcr  jHdgKs  .?fp. 
'  '         irtiting,'  '^b  Vrders  ^ualhed.^   ^^^Pjfr  ^  \^^ftt  i^^ 
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T.  29  G,  3.  JST.  V.  EdgewoTth.  Henry  Rothwell  and  his 
wife  and  faoiily  wero,  removed  from  Ca/lieton  to  EJgeworth 
both  in  Lancajhin.  The  fcfliions  confiimeJ  the  order  and 
ftated  the  following  cafe  :  That  Hinry  tloibiLiU  father  of 
Henry  the  pauper,  when  the  pauper  was  about  13  or  14 
years  old,  came  to  live  upon  a  tenement  at  Edgewortb  of 
j  1.  a  year,  but  had  no  fectlement  there,  and  refided  there 
abuut  two  years ;  during  which  time  be  put  out  the  pauper 
to  6T\tJiimi$  Pollit  who  then  refided  in  Spatiandi  for  4 
)tMZy  to  learn  the  trade  of  a  wool-comber.  The  pauper 
accordingly  left  his  father's  houfe,  to  which  he  never  af- 
terwards returned  but  as  a  gueft,  and  refided  with  and 
worked  for  PqUU  at  Spstland  for  4  years ;  and  by  him  was 
provided  all  that  time  with  meat,  drink,  wafliing,  lodging, 
and  cloatbs,  and  was  conHdered  by  his  mother  as  part  of 
Ptf/ZrVs  family.  During  thofe  4  years  the  pauper  was  fome* 
limes  a  quarter  or  half  a  year  without  feeing  his  father  or  / 

mother,  but  fomecimes  came  to  his  father's  houfe  on  a 
Saturday  evening,  and  returned  home  to  his  mafter's  either 
on  the  Sunday  evening,  or  Monday  morning  following. 
After  the  expiration  of  the  4  years  he  never  rtturned  to  his 
father's  family,  but  worked  at  his  trade  of  a  wool- comber 
at  different  places  about  the  country,  and  Cupported  himftlf 
thereby  until  he  married,  and  rtfided  with  his  wife  and 
family  in  a  houfe  of  his  own.  After  the  pauper  was  put 
out  to  Pol/ii  and  before  the  4  years  expired,  Henry  the 
father  took  another  tenement  in  Edgewortb  of  the  yearly 
value  of  8  1.  which  he  occupied  with  the  former  tenement 
for  a  year,  whereby  he  gained  a  fettlement  at  Edgewofth. 
The  pauper  never  gained  any  fettlement  for  himfelf ;  and 
the  queftion  is,  whether  he  followed  his  father's  fettlerrient 
at  Edgrwortb  ?  This  cafe  was  fent  down  to  be  re-ftated, 
whether  the  pauper  had  been  apprenticed  to  PoUit  by  in* 
diniuTi^  The  fefiions  'returned  that  the  pauper  had  been 
put  out  apprtntice  by  indenture,  which  ^as  void  for  want  of 
the  ftafpp,  denoting  the  payment  of  the  additional  duty, 
—-The  court  ifhouglvt  this  cafe  governed  by  the  prece- 
ding cafe,  and  (without  argument)  difchar^ed  the  rule  for 
quatlfiing  the  order  of  feffions.    Dumf.  b'  Eaft^  3  V.  354. 

TL  29  (?«  3*  JiT.  V.  Wimn  cum  ^wambrockes.  Georgi 
Hewitt  and  his  wife  and  family  were  removed  from  Stock" 
port  \0lViit9n  ciim  Iwambrcokis.  The  feffions  confirmed  the 
order  and  fiated  the  following  cafe  :  That  the  pauperis 
father,  John  Hewitt^  rented  a  tenement  of  16I.  a  year  in 
Witton^  &c.  and  refided  upon  it  above  a  year,  when  the 
pauper  was  about  fix  years  old.  The  father  then  went  to 
MiddUwiik^  where  he  did  no  ad  to  gain  a  fettlement ;  and 
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about  2  years  afcer  ran  away  from  his  family 5  and  the 
pauper's  mo'hcr,  takinf;  the  pauper  with. her  to  CongUion^ 
died  in  half  a  year;  then  the  pau^Tcr  was  left  in  the  care 

^of  one  y^ifje  Bro'kes^  vtirh  whom  he  lived  at  Cofigleton^  ami 
worked  nt  the  filJc  n-iil!?  there.  And  the  overfcers  of 
ty'ttton^  &c.  paid  ?hc  whole  or  apart  of  his  maintenance  for 
4  years  to  Jnne  Brcokes^  af:er  which  the  pauper  fupportcd 
himftlf  till  the  oge  of  i6»  at  which  time  he  cot  3  ?•  qd. 
per  week,  and  hoarced  himfelf  where  he  liked.  Durin** 
the  firft  part  of  tlie  time  he  lived  at  CongUlon^  he  faw  his 
father  twice  at  the  diftancc  of  about  4  years,  at  which  time 
his  father  uiJ  not  give  him  any  thing  (except  a  pair  cf 
brccch-.s,  and  2~^.  the  fiill,  and  i^d.  in  money  the  fecond 

•time).  At  18  or  19  yca:s  of  age,  the  pauper  went  from 
Cofjg-eton  to  Shffi  1(1^  and  hired  himrtrif  for  four  year^,  but 
gained  no  fcttlement  thereby.  He  hearj  that  his  fa  her 
had  been  10  tnquiie  after  him  at  C:ngle:Gny  and  that  he  then 
liv;d  at  Dunham^  to  uh'ch  place  he  went  to  fee  him,  and 
was  at  that  tin.c  z\  years  of  ace,  and  married.  It  appeared 
that  the  father  haa  .):acc  tl  e  above  enquiry  of  his  daughter, 
the  paiipcr'sfifter,  will)  iiHtnt,  as  he  faid,  to  give  him  a  fuit 
of  clcnt!"^,  as  he  had  done  Icfs  for  him  than  any  of  his 
other  children.  It  s;  p-ared  that  the  father  had  married  a 
fecund  wife,  and  held  a  tenement  in  Dunham  oi  li  I.  a 
year,  and  had  lived  upon  it  8  years  when  his  fon  went  to 
fwe  him  ihi:re  as  above,  upon  which  vifit  he  flayed  only  one 

hour,  and  never  Lw  his  father  at  any  time  but  as  above, 

Bec^rcrcfl  ard  Manley  in  ftipprrt  of  the  order  of  fefiions 
attC'TpicJ  to  fiivv7  thnt  th?  pnuper  was  emancipated;  be- 
caufe,  after  the  ape  of  8  ytais  his  f^Jiher  had  no  domicile  of 
which  the  pauper  could  be  a  member.— But  l».  Kenyan 
Ch.  J.  faiJ,  it  WHS  never  conceived  in  any  cafe,  that  a  fon 
who  was  only  16  years  of  age,  and  who  had  not  gained 
any  fettlemen<  in  his  own  right,  was  not  part  of  his  father's 
family.  The  cafes  of  emancipation  have  ;il  vays  been  dc» 
cidcd  on  the  circumllances  cither  of  the  Ton's  being  at,  or 
married,  or  havin;^  giir.cd  a  fcttlement  in  hi?  own  right,  or 
(as  in  the  cafe  of  the  foldicr)  having  contracted  a  relation 
which  was  inccnfiftcnt  with  the  idea  t»f  his  bring  in  afub- 
ordinaie  fituaiion  in  his  father's  family.     By  the  court,  rule 

^abfolute.     Dwnf.  ^  Eaji^  3  V.  355. 
Father dtad.  H.  10  G,    67.  CwAi's  and  Everjiy  Blaclwoier.     Though 

the  place  of  the  bi^th  of  a  child,  where  the  father  haih  no 
fcttlement,  is  the  place  of  the  fcttlement  of  the  child  ;  )er 
\vhcr«  the  father  hath  gained  a  fettlement,  his  children, 
though  born  tn  another  parifli,  fhall  be  looked  on  as  fet- 
tled at  the  place  of  their  father's  lalt  Icfgal  fctticnicnr,  and 
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ftall  be  removed  thither,  as  well  after  the  death  of  their 
father,  if  occafioti  requires,  as  in  h's  li'ctime,  fiippofing 
they  have  gained  no  fctilement  of  their  own.  L.  R.iym* 
1332.     Str.  580. 

T,  8  ly*  K,  and  Lwkin^ton,  Hoivel  T^riA  his  wife  were 
fetiled  at  Lucki^gtofis  and  came  to  St,  Aujlin^^  and  there  a 
child  was  born.  'i"hc  fdthtr  dies  in  tiie  kin^i's  fcrvice. 
The  queilion  was,  who  (h.ill  k  cp  \X\z  child  ?  Ic  was  ob« 
je£lcd,  that  it  was  leltUd  where  born  ;  for  that  t>.cy  could 
not  fend  it  to  the  father  when  he  was  dfad.  But  by  Hoit 
Ch.  J,  The  death  of  the  father  doih  not  alter  the  child's 
fiftlement.     Comb,  380. 

So  if  the  faiher  dies  b.fore  the  child  is  born  ;  yet  the 
child  (hall  be  fettled  where  th^  father  v/as  fettled  before 
hi»  dtath.     IvL  5  An,  i^\  and  Clifton.     I  7  Vincr,  382. 

Ai*   I    G.      St,  George's   and    St.  Kfitharlne*s.       A   man   ^^f^^r  ^^r^A  tvid 
fetiled  in  St.  Kathannt'z^  married,   and   had  fix  children  ihemotMcra 
bofn  there,  and  died.     After  his  death,  the  widow  goes  widow, 
into  the  parifh  of  St.  George^  with  her  fix  children,  and 
rents  a  houfe  of   12!.  a  year,  and  lives   in  ic  with  her 
children  four  months.     The  finale  quellijn  was,  whether 
the   children  fiijuld  be  fettled  where  their  faihiT  was  laft 
ftilleJ,  or  have  a  fcttlement  with  the  mother  in  the  parifh 
of  St.  George  ?  And  the  whole  court  were  of  opinion,  that 
the  fix  children  were  fettled  in  the  panih  of  St.  George^ 
where  the  mother's  laft  fcttKment  was.     And  by  Parker 
Chitff  juilice,  Tncre  is  no  diftindtion  between  the  fettlc- 
ment  of  children  with  the  father  <»r  mother;  for  they  are 
as  much  her's  as  the  father's,  and  nature  obliges  her,  as 
much  as  the  father,  to  provide  for  them ;  fo  does  the  law; 
and  every  argument  that  holds  for  their  fcttlement  with  the 
father,  holds  as  to  ih^ir  fettlemcnt  with  the  miither.     Th« 
reafon  why  children  (hall  not  gain  a  fettlemcnt  where  the 
widow  gains  a  fertlcmcnt  orly  by  intermarriage,  is,  becanfe 
it  is  then  not  her  family,  but  her  hulband's  ;  and  (he  cannot 
give  the  children   any   fullenance  without  the  hufband's 
leave.     Bur  in  this  cafe,  fince  flie  is  equally  panilhabU 
wiib  her  hufband  for  deferting  her  children,  and  tht-reforc 
could  not  leave  them  behind  her,  they  mult  gain  a  fcttle' 
nicntw:ih  her.     Foley^  254.      I  Sejf,  C.  69. 

H.  13  G.  lyoodind  and  Paulfpury,  y^^hn  Buncber  was 
fettled  at  lyoidcni^  and  died,  leaving  a  widow  and  one 
oaughtcr  aged  14  years.  The  widow  reinovei  10  Pawf^ 
f«7,  into  a  melfaage  and  tenement  of  her  own  for  liie, 
2nd  5oolc  her  dau^^hicr  with  her,  and  the  daughter  lived 
^*'iih  her  there  two  years.  And  the  qutllion  was,  Wbc- 
lisr  Che  daughter  gained  a  fetrlcmen:  a:  Patiljpuryf    And 
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it  was  adjudged  that  (he  did  ;  becaufe  the  mother  being  a 
widow,  having  gained  a  new  fettlement  after  her  hu(band*s 
death,  the  daughter  gained  a  fettlement  alio  as  part  vf  her 
family.  And  there  is  no  difference  between  a  father's 
gaining  a  fettlement,  and  a  mother's,  in  fiich  ca'ie  as 
this  I  for  the  mother  is  obliged  to  provide  for  her  childrea 
after  her  hufband's  death,  as  the  father  was  when  living  ; 
and  flie  could  not  leave  this  daughter  behind  her,  neither 
could  (he  be  removed  from  her.  L.  Raym.  1473.  A/.  256. 
Sir,  746. 

T.  8  ^  9  G.  2.  BaS-ion  Turfi  and  Happjbuvgh.  Tt?oma% 
Man  hired  a  farm  of  the  yearly  Vdlue  of  lool.  in  Barton 
T^urfty  which  he  occupied  for  about  three  years,  and  died 
there.  After  his  death  his  widow  ren^oved  from  Barton 
^urfe  to  Happijburgh^  and  dwelt  in  a  hout'e  and  occupied 
Jands  there,  of  the  yearly  value  of  4  1.  v.hich  were  giv^ 
to  her  by  the  will  of  her  father.  And  Drlfifoh  her  daugh* 
ter,  being  then  of  the  age  of  13  vcars,  went  and  Jived  with 
her  mother  as  part  of  her  fainily,  for  about  a  year  2nd  a 
half.  By  the  court :  The  daughter  gained  a  new  fettle-* 
ment  in  Happ'/burgh^  by  living  with  her  motner  there,  &9 
part  of  her  family,  upon  the  mother's  own  eOate.  For  a 
child  may  gain  a  fettlement  under  its  mother  after  the  fa- 
ther's death,  equally  as  under  its  fath.^r  vvhilit  alive.  The 
mother's  fettlement  has  the  fame  efFc£l  upon  the  child  as 
the  father's  had*     Burr,  SettL  Ca/tSj  49. 

And  the  like  was  held  by  the  coui i  in  the  cafe  of  Ouhan 
and  IViUsy  M  9  G.  a.     Id.  64. 
Father  dead  and       M.  \o  IV.  tVcngford  zxi^  Br  ami  n      Three  poor   men 
ricdTlltiV "*"'  ^^  Wamford  came  into  the  parifli  of  Brandon,  and  there 

married  three  poor  widows  of  Brandon^  who  received  re- 
lief from-  the  faid  parifh  ;  each  of  which  widows  had 
children  by  their  former  hufbaRds,  fome  under  feven,  fomc 
above  feven  years  of  age.  It  was  hulden,  that  the  children 
did  not  gain  a  fettlement  in  lyanpford,  nor  we«e  removable 

;  thither,  to  charge  (ha^''^arifh.  As  to  the  nurfe  children, 
'  they  indeed  might  oe  fenr  thither  for  nurture  only :  Yet 
ftill  the  parifh  o^  Brandon  mufl  relieve  them  chere,  and 
not  the  p^'iih  o(  IVungf'ord.  But  the  children  above  the 
age  of  feven  years  ou^ht  not  10  be  removed  at  all ;  being 
fottled  inhabitants  in  the  parifh  of  Brandon.  And  the  re- 
moval of  the  mother  fh<ill  have  no  influence  od  the  fettle* 
ment  of  their  children.  Ca>th,  449.  2  Salk.  482.  Burfm 
SittL  Caf.  3. 

In  the  aforefaid  cafe  of  Ccmmr  and  MiJfon^  T,  2  .^n  It 
was  faid,  that  if  after  death  of  the  father,  the  mother  mar- 
ries again  to  a  hufband  who  is  fettled  in  aooiher  parifh ; 

her 
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bcr  cbiMrcn,  fuch  of  them  as  are  above  feven  years  old, 
fliall  not  be  removed ;  thofe  unJer  fhall  be  removed,  but 
tbat  only  for  nurture,  for  they  (hall  be  kept  at  the  charge 
of  the  other  parilh,  where  their  father  whilft  living  was 
fettled;  and  to  that  parifli  they  may  be  fent  after  feven 
yean  old,  a«  to  the  place  of  their  lawful  fettlement  ;  for 
this  accidental  fettlement  of  th<  ir  mother,  which  was  only 
by  the  marriage  with  a  fecond  hufband,  and  as  (he  is  now 
become  one  perfon  with  him,  (ball  not  gain  a  (ettlcment 
for  her  children. 

And  in  (he  cafe  cf  JVosdend  and  Paulfpury  aforefaid,  H. 
13  G.  It  was  faidy  that  if  after  the  hu(band'8  death  the 
wife  (hail  marry  again  to  a  man  fettled  in  another  pari(h ; 
her  children  by  her  former  hufband  muft  go  with  her  for 
nurture,  yet  they  are  no  part  of  her  fecond  hu(band*6  fa- 
mily, and  therefore  gain  no  fettlement  thereby  in  the  pariQi 
where  the  father  in  law  is  fettled.     L.  Raym.  1473. 

r.  6  ffT  7  G.  a.  St.  Giles's  in  thi  Fields  and  St.  CUmint^s. 
Jaiob  MaiUt  the  pauper,  was  an  infant  of  nine  years  of 
age.  Hid  father's  fettlement  was  not  known  :  His  fno- 
ther's  fettlement  before  their  marriage  was  known :  His 
father  died  :  His  mother  married  a  fecond  hu(band,  who 
bad  a  fettlement ;  and  (be,  confequently,  gained  a  new 
fettlement  by  this  fecond  marriage.  By  the  court :  'Jacab^ 
MaiU*5  fettlement  is  where  his  mother  was  laft  fettled  be- 
fore her marriage  wiih  yacc^s  f2iihcT  ;  the  new*gained  fet- 
tlement of  his  mother  not  being  gained  in  her  own  right, 
but  only  in  right  of  her  fecond  hufb^rfd.  And  in  this  cafe 
the  court  aorreed*  that  where  children  are  fcnt  with  their 
mother  for  nurture,  they  are  to  be  fupported  at  the  expence 
of  the  pari(h  where  their  legal  fettlement  is.  Burrm  SetiL 
CajiSy  2. 

£•  8  G.  2.  K.  and  Su  Mary  Btrkhamjiead.    The  father  F'^^  "« 
ran  away,  and  the  mother  went  and  refided  on  an  eftatc  J^JI^chiTiU** 
devifed  to  her:  One  queftion  was,  whether  the  children  gain  a  feuiemeae 
could  gain  a  fettlement,  by  refiding  with  the  mother  on  wi«tfth« mother, 
fuch  eftate,  where  the  father  had  never  lived  ?  And  it  was 
held  by  Lord  Hardwitki  Ch.  J.  That  as  it  did  not  appear 
that  the  father  was  dead,  the  court  muft  fuppofe  him  to  be 
living;  and  in  fuch  cafe,  the  childien  could  gain  no  fettle- 
ment but  what  was  derived  from  their  father :  But  the 
matter   was  afterwards  referred  to  the  judges  of  aflize* 
iSiff.C.  182. 

M   12  G.  JVifiram  and  Chidingflom,     An  EngUJhman  Fathrr  having 
whofe  fettlement  was  not  known,  married,  had  a  child,  "^  fettlement, 
and  ran  away :  The  child  was  then  nine  year&of  age.    By  ^^jldftlif^be 
the  court,  the  mother  iind  children  ought  to  be  fettled  feuJed  wiih  Um 
where  the  mother  was  fettled  before  marriage,  FoUjt  252.  »ot^««- 


394        i^OOt*  (Settlement  with  the  parents.) 

M.  3  G.  2.  St.  Gilfs^s  and  Si.  Margaret's^  Sarah  Etbe^ 
ttngtofif  with  Dorothy  her  daughter  ajjed  five  years,  was  re- 
moved from  5'/.  Margaret\  to  St.  Gileses  as  being  the  pi  sec 
of  Sarah's  laft  !ega!  fcttletr.ent  before  her  marriage,  (he 
having  married  an  Iri/hman  who  had  no  fettlemcnt.  And 
it  was  adjudged,  that  Dorothy  her  da:2;htcr  {hall  be  fettled 
with  her  mother  in  the  parifti  of  St.  Giles's^  where  her  faid 
mother's  fetilement  was  before  marringe,     FJ.  251. 

T.  9  G.  K.  aad  St.  Pai'fs  Shalwcll.  Refolved  by  E)re 
and  Fcrtefcue^  that  where  the  father  being  a  foreigner  had 
no  fetilemcnr,  the  children  (hould  have  the  benefit  of  their 
molhct's  fetrlement;  for  that  her  right  (hould  defccnd  to 
them,  and  thev  Oiouid  not  be  fent  to  the  place  of  their 
birth.     2  Sc'f^  C.  112. 

H.  10  Gr.  St,  Cit'ei''s  ?na  EvcrJIy  Blackwatcr.  Jt  was  held 
by  the  court,  ih.n  where  the  father's  fettlement  cannot  be 
found,  yet  if  the  m-jihcr's  Q^r*^  the  child  (hall  have  the 
benefit  of  ihar.     2  Sejf.  C.  ii2» 

//.  23  G.  2.  St.  Bo!:^Iph's  without  Btjhopjgate  and  St. 
'JohrCi  IVtiyfirig,  A  chjld  of  3n  Irijhman  having  no  fectlc- 
tncnt  in  Englun.'^y  and  fuppofcd  to  be  on  board  a  man  of 
war,  in  the  ff\^i  hdiesy  and  of  his  wife  being  an  Engltjh' 
weman^  was  adjudged  to  i>o  with  the  mothec  to  the  mo- 
ther's fcttlen:icn:  Wi'iich*  (he  had  before  marriage.  Burr. 
Settl.  Cnf.-^b;. 

AL  33  G,  2.  St.  ilLtthew's  Beihfial  Green  and  5/.  Katoe" 
rlnt's.     A  man,  wh:>rc  fcrilement  was  not  known,  married 
a  woman  who  was  fctiled  in  the  prccinft  of  St.  Kaihmm, 
Thcv  hid'  a  fon  born  In  Betonal  Green  \  which   fon  mar- 
ried  a  woman  fettled  in  :hi  pari(h  of  67.  Leonard  Shored'tiib\ 
ajd  had  feveral  chiUrcri  by  her.     It  was  ari^ucd  that  thsf-* 
children  ought  to  foilDv/  the  acquired  fettleoient  of  their 
mother ;  and  not  their  father's,  which  was  only  a  deriva- 
tive one  from   their  grandmother,    who  had   married  a 
Freriihf.'ian  that  had   no  fettlement.     But  not  allowed  by 
the  court ;  wi.o  jwi»l,  that  there  is  no  difference  between 
an  acquired  and  a  dcii'.ative  fettlement.     And  the  rule  laid 
down  was  this;  I'hat  tnc  child's  fettlement  follows  ihac 
of  lis  faiher,  if  thj  f^ither's  can  be  found  ;  and  that  no  rc- 
courfe  lliall  be  hai  to  the  mother's  fettlement,  till  that  of 
the  father  can  be  traced  no  further.     And  thefc  chilJr^n 
were  adjudged  to  be  letiled  at  St.  Katherine*^.     Burr.  Stit* 
Caf.  482. 

A  travelling  woman,  h-ivinp:  a  fmall  fuel: ins  child  upon 
her,  was  apprehended  for  fciony,  and  fent  to  the  gaol» 
and  was  hanged  :  This  child  is/^o  be  fent  to  the  place  of 

its  biith,  if  it  can  oc  knovvn  3  oihsnvifs  it  muft  be  fcnt  to 
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the  town  where  the  mother  was  apprrheniic.',  bicaiifc  that 
to'A-n  ou'::ht  not  to  have  fent  the  child  to  fiao!,  beinc:  no 
irialefjdtor.     Rcafi.    Poor.      Dalt.  i68. 

Ard  v.'here  a  child  h  tirft  known  to  be,  that  rnMfa  muft 
prov'K'e  lor  if,  till  they  iind  asioi.ier :  D/  //;.'/  Ch.  J. 
Cimb.  364.  372. 

V.   Offettlcmcnt  by  (ipprerJ:ccjJ::p. 

The  ftatutes  rclatinn  to  the  fortlcrncnt  o*^^  2pry''""tlre'5, 
arc  thcfc  folfovvincr ;  wh'cii  I  vvdl  f\<-[\  exhibit  to;:rthLT  at 
one  vt^w,  ar.d  then  fer  t.^ih  th"  i'j  '.:::-. :Mt  of  t'^e  cuurt  i^f 
king's  b'nch  ui^on  ih^  fevera!  p.^f:  Miere .  f. 

By  the  130    14  C  2.  f.   I  2.   On  c  fu^  t  hit  by  the  chwch'   Si*tu:e«coT»- 
wardr.s  or  ovsrfcers  cf  the  po:r^  zcit'rin  40  r/^j^-r  ^.'//lT  .i/k  ^/r-  r-m  n?  the  fet- 
/j;i  fijaii  come  to  itttie  in  o^.y  t^'ir'jh^   en  5'-/  ::n:!j.:n:   vndtr  f<^"'^"^**  *P- 
JO  /.  a  year  \  ttuo  ju/ijcn  (i  V^;  w/^y  r,rnove  hnn  to  tne  y'(4ce 
wb^re  hi  wm  laji  legally  f: tiled ^  either  as  a  mitrje^  h:nlb:l'Ur^ 
fojaurn'ry  apprtn  ice^  orjervant^for  the  f pa  e  of\\o  diys  nt  rki 
kajh      By  ihs   I  y.  2.    r.  17.      Ih'  jaid  40    days   (hall   hf 
Tfchned^  not  from  the  time  of  his  coming  to  i*ihibit^  hut  f  rem 
the  time  cf  his  delivering  notice  in  vjritlu?,     AnJ  by  tlie  3  l^^ 
c,  i\»     Not  Jrom  the  time  of  d.  liver  ing  fu:h  ;?;//.  r,  but  from      * 
the  time  of  the  publication  of  fich  notice  in  the  church. 

But  by  the  faid  adt  of  the  3  /^.  If  any  per f on  JJ) a II  he 
b^und  an  apprentice  by  inJenturey  end  inhcibit  in  any  town  or 
parijh^  fuch  binding  and  inhabitation  fiall  be  aojr^d^ed  a  good 
Jtttlement^  though  no  jucb  mtia  in  writing  hi  delivered  and 
pubiiftjed.     r.  8, 

By  the  II  An.  ft,  i.  c.  l8.  If  any  perfon  after  '}uvi^  2\^ 
1713,  Jhaii  be  an  apprentice  bound  by  indenture  to  avy  perfon 
rfiding  under  a  certificate^  in  any  parifo^  townjhip^  or  phce  ; 
CKdnot  afterwards  having  gained  a  legal  fettiement  in  fuch 
pan/hy  toiu»j1:ipy  or  place  ;  juch  apprentice^  by  virtue  of  fuch 
apprcntic'Jh  p^  indenture^  or  binlingy  fuall  not  gain  any  fettle^ 
ment  in  fuch  par i/b^  toivf^Jhip^  or  place  \  but  tVtry  fuch  app^en-- 
lice  fi)all  have  hu  ft  dement  in  fuch  parijh^  townfjip^  or  place^ 
as  if  he  bad  hot  been  bcund  appnntice,     f.  2. 

And  by  ihc  9  £sr  10  ^^.  f.  li.  No  perfon  xvho  fhall  come 
into  any  parijl)  by  a  certificcite^  Jhall  be  ddjtidged  by  any  ad 
whutfoever  to  gain  a  Jettiement  in  Juch  parifo^  utilejs  he  fhitii 
bona  tiJc  take  a  tenement  of,iQL  a  year^  or  execute  an  annual 
office  in  fuel?  parijh,  (  And  confequently  not  by  apprcniice- 
ihip.) 

And  by  the  8  An.  c,  9,  and  9  An.  r,  21,  The  mailer 
fliall  pay  duty  of  td.  a  pounds  for  50  /.  or  under ^  and  of  izd» 
f  pound  for  every  pouid  ubrjc^  of  mo*ify^  or  of  things  not  money 

according 
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mn^riing  to  their  valuta  givin  with  apprentices^  and  propo^* 
timtbly  for  greater  or  iejfer  /urns :  Excrpt  monej  given  with 
parifl)  apprentices^  or  cut  of  public  chariiies.  Tbifum  giveffy 
U  ke  written  in  the  indenture  in  words  at  length.  And  belies 
the  fiamps  before  rcquijue^  the  indentures  to  be  more'sVerJiamp^ 
ed  with  another  fi amp y  denoting  the  bd.  or  12  d,  a  pcund  f  r- 
fpefiively.  And  f  the  fums  ate  not  Vuly  infer  ted ^  or  duties 
not  paid  or  tendered^  or  indenturei  not  JIamped  or  tendered  t9 
te  ftamped  within  the  time  limited ;  fucb  indentures  JhaU  ha 
tfndy  and  net  avaiLble  in  any  court  or  place^  or  to  any  purprft 
wbafoever. 

And  by  the  31  C  2.  r  ii.  Niperfonwbofl)allbai}ebtin 
bound  an  apprentice^  by  any  deed,  w^iting^  or  eontraSfy  not  in^ 
dtntedy  being  fir  ft  legaliyjiumped^  JhaU  be  liable  to  be  removed 
from  the  place  where  he  was  f  bound  and  refiient  40  dajs^  ty 
any  order  of  remsval^  er  itrder  of  jettons  y  ky  reajon  onfy  rffucb 
writing  not  being  indented, 
Cnmlnpofi.       The  ftatutc  of  the  i  j  (sT  r4  C  2.  gives  power  to  remove 

perfons  within  the  fpace  of  40  days  after  they  come  to 
refide,  but  no  power  to  remove  thenl  after  the  did  40 
days ;  and  confequently  where  the  overfeers  hive  negleded 
to  temove  them  for  40  days,  they  become  afterwards  ten* 
removeatle.  The  ftatutes  of  J,  a.  and  W.  3.  do  reflrain 
fuch  40  days  reisdence  to  be  after  notice  in  writing  ;  but 
the  latter  claufe  of  the  flatute  of  //^*  takt-s  off  that  rcRric- 
tion  with  regard  to  apprentices  ;  and  the  reafon  thereof  h^ 
bccaufe  fuch  notice  would  be  to  no  porpofe^  for  that  the 
juflices  cannot  upon  the  complaint  of  (he  overfeers  remove 
the  apprentice  from  his  mafter,  that  is  to  fay,  they  canndt 
upon  complaint  of  the  overfeers  make  void  the  indenture 
between  the  mailer  and  his  apprentice,  by  uihich  the  ap- 
prentice is  bound  to  live  wi|h  his  mafter^  and  the  inafter  Is 
bound  to  keep  him ;  for  this  can  only  be  done  upon  the 
complaint  of  the  mafter  or  apprentice  :  and  continuing  40 
days  unremoveable  without  notice,  is  the  fame  thing  as 
continuing  40  days  removeable,  but  not  removed,  after  no- 
tice 'f  and  confequently  the  party  hath  gained  a  fettleAienl. 
And  it  is  poffibie  that  the  apprentice  may  gain  as  Ciany 
fettlements  as  there  are  fpaces  of  40  days  in  the  term  of  his 
apprenticeibtp  }  and  where  he  ferves  ^he  hft  40  days,  there 
is  his  lafi  icttlement :  Confequently,  be  may  gain  a  fet- 
tlement  long  before  bis  mafter  (hall  gain  one ;  as  where 
his  mailer's  (cttlement  fliall  arife  Arom  executing  an  annual 
office :  Or,  he  may  gain  a  fettlemenr,  whillt  his  mafter 
ihajl  gain  none,  as  when  he  refides  upon  a  te liement  under 
10 1,  a  year :  And  of  confequence,  the  mafter  n»ay  be  re- 
moved,  when  the  apprentice  cannot  be  icmoved ;  and  in 

fach 
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fiich  cafe  the  mafter  fliall  be  neceflitated  to  apply  to  the 
jufticcS)  to  coni|iel  the  apprentice  to  go  along  with  htm, 

£.  21   G.   2«    Stratt$n  and  Llewanick.     Two  juflices  Bip^'n^^^ 
make  an  order  to  remove  Strphen  Pethick  from  Llewafiick  •"**'^ 
to  StraU§n.     And  upon  appeal^  the  feilions  confirm  that 
order.     The  cafe  wa«  ;  Suphen  Pttbick  the  pauper,  at  his 
age  of  14  years,  was  by  bis  mother  (being  then  a  widow) 
placed  as  an  apprentice  with  Ihs  brother  in  law  John  Pi* 
therhky  by  trade  a  cordwainer,  in  the  psrifbof  Stration^  for 
fix  years,   to   learn  the  faid  trade:    But  at  the  time  of 
placing  him  as  aforefaid,  no  indenture  of  apprenticeOiip 
was  executed.     His  mother  agreed  to  pay  to  bis  mafter  4.) • 
in  hand,  and  4I.  at  the  end  of  three  years«  and  his  ma(ter 
Was  to  find  him  meat,  driok,  walking,  and  lodging  daring 
the  faid  fix  years,  and  bis  mother  was  to  find  him  cloatht 
during  the  faid  term.     All  which  was  performed  accord- 
iogly.     And  the  faid  SitphinPttUck  believes,  that  in  or 
about  the  laft.year. of  the  faid  term,  one  part  of  an  inden- 
ture w;is  prepared,  in  order  to  bind  him  an  apprentice  to 
the  favd  y9bn  PeihnUky  purfijant  to  the  faidcontrad  or 
agteem^at :  But  he  doth  not  remember  that  be  executed 
XhithM  pan,  or  that  it  was  executed  by  his  mother  and 
thp  faid,  Jihn  Pithtrick^  or  either  of  them,  nor  what  is  be* 
come  of  the  faid  one  part.— — ftwas  moved  to  quafli 
thefe  orders,  for.that^ail  this  doth  not  amount  to  fucha 
bindiffg  aa.wjil.gaiaa  fettlcmenty  there  being  no  indenture- 
duly  execut^«i    Tihe  .court  feemed  to  think  this  exception 
too  ftcong  to J>e  anfwered  ;  ai^d  made  a  rule  to  (hew  caufc 
why  the  .orders  ihould.  not  be  quaflied  :  Which  rule  was 
afterwards  ,made  abfolute,.  without  defence.     Burr.  SittL 

Oaf'  11%- 
fi  tt  G.  2.  Maw^an  and  Falmouth.    It  was  moved  to 

qualban  order  of  twojuftices,  and  an  order  of  feffions  con- 
firming the.  fame,  for  removing  JantLuckey  from  Falmouth 
to.ildbfUfftffr,.  upon  the. foundation  of  her  having  ferved  an 
a^renticeffiip. there.  The  objedlton  was,  that  it  was  only 
by  a  parol  binding;  whereas. the  ad  requires  that  it  be  by  ' 
indenture.  On. a  rule  to  fliew  caufe,  the  counfel  on  the 
other.fide  acknowledged  that  it  could  not  be  fupported. 

Burr.  SittL  Caf.  290  • 

TL  17  G.  3.     ^f^hapload  and  Fleets    Two  juftices  re-  Kotnccvflarf 
moved  AnnBurkett  from  the  parifli  of  PFhapioail^  to  the  ^^*}'^""^* 
pariOkof  Fket  \  the.  feffions  on  appeal  confirmed  the  order,  coumcr-part  qf 
and  ft^ted  the  ^following  cafe:  'i*hat  jfnn  Burkdt  the  pau-  the  mdenitticf. 
per,  was,  when  an  .infant,  bound  an  apprentice  by  the  over- 
fecrs  ot.ff^bspIoaJ  afofefaid,  to  Jbothas  Pears  of  the  fame 
place^  till  ihe  diould  attain  her  age  of  Iwanty-one  years,  or 

marriage  ^ 
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marriijge  ;  that  the  original  indenture  was  properly  execut- 
ed by  ah  the  parifti-onicers,  and  allowed  by  two  juftlces; 
the  counter*part  was  alto  allowed  by  the  fame  juflices,  but 
neirher  the  faid  indenture,  nor  counter- part,  was  executed 
by  Pears  the  matter.     That  the  mailer  neverthelefs  ac- 
cepted  the  faid  indenture,  and  the  pauper,  whom  he  confi- 
dered  as  his  apprenlice  till  the  apprenticefliip  expired.  That 
the  pauper  lived  with  her  matter,  as  bis  apprentice,  for  five 
years,  when,  with  the  txprefs  confent  of  her  matter,  (he 
1ft  hcrfclf  to  Jive  with  fyiliiam  Cotkayne  in  the  parifh  of 
FUet  aforelaid,  and  did  live  there  a  year  under  that  hiring. 
"J^hat  (he  afterwards  hired  herfeif,  with  the  fame  confent, 
to  one  Beiton  in  thie  paritti  of  Sutton,  and  lived  there  about 
half  a  year  ;  (he  then  returned  to  live  with  her  matter  Pears 
as  his  apprentice,  and  continued  with  him  (Ix  weeks,  when, 
with  his  confent,  (he  hired  hcrfclf  at  dittvrent  times  to  fc- 
vefal  other  places  in  difletent  pari(he!;,  but  did  not  live  in 
any  of  them  for  a  year ;  and    always  received  the  wages 
from  her  dilfeicnt  matters,  and  no  ways  accounted  for  the 
fame  to  the  faid  Piars:  That  at  the  time  fnc  attained  her 
age  of  21  years  and  for  4.  months  befoie  ttie  had  lived,  with 
her  maker's  confent,  with  one  ^r/g'^jof  theparilh  of  7l«r- 
rry,  where  being  with  child,  (he  fi>on  after  left  her  place, 
and  went  to  ff  hapload  zfoiQh'idy  who  removed  her  to  FUel 
aforefaid.— /l^^i/yiySf/t/,  in  fupport  of  thefc  crdcrs,  con- 
tended, that  by  8  6^"  9  fK  c.  ^^•f'  5*  the  matter  is  requir- 
ed to  execute  a  counter-part  of  the  indentures,  and  that 
this  requifition  not  being  <  omptied  with,  the  girl  obtained 

no  fculcmcRt  by  the  apprenticefhlp. By  L»  Mansfield 

and  the  court :  There  is  no  doubt ;  the  binding  was  au- 
thorized by  43  E!iz.  c»  2./.  5.  long  before  the  aft  requiring 
a  counter- part ;  l^ut,  though  the  binding  was  valid  if  the 
apprentice  was  received,  it  was  doubtful,  until  that  ttaiute 
was  mcdr,  whether  the  per  Tons  to  whom  fuch  poor  chil- 
dren were  to  be  bound,  were  compellable  to  receive  them  ; 
that  ttatute  was  therefore  made,  and  it  fubjed)s  the  mattery 
upon  his  rcfufal  to  receive  the  apprentice,  to  a  penalty  ;bat 
in  no  other  refpcft  confirms  the  power  of  binding,  which 
X  was  already  fully  ettablittied.     Both  orders  quaihcd.  CaL 

Ccf.  3[. 
To  U'flamped,  By  the  feveral  (lamp  afts,  the  indenture  is  to  be  writ- 
ten on  p-iicJ'ment  or  pepcr  ftamped  with  a  6  s,  flamp  ;  ex- 
cept indentures  of  parifli  apprentices,  which  arc  to  be  on  a 
fixpenny  ttamp.  And  there  are  to  bs  additional  ftamps  (as 
aforefaid)  in  pfoporiibn  to  the  value  of  money  or  oshcr 
thinns  given  wiih  the  apprentice  ;  except  money  given  with 
paiiH)  «>ppreniices  or  out  of  publick  charities. 
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7*.  17  cf  18  C  2,  Llanvriir  ^:ff'yn  C'lvyl  and  Ll'jrtVt^ 
(lan»  John  Edward:^  an  infant,  \va->  by  his  father  bound 
apprentice  by  indenture,  but  the  indenture  was  not  ftimp- 
cd.  And  it  was  ruled,  that  the  indenturf,  not  being  on 
ftamped  parchment  or  paper,  could  not  be  L^iven  in  evidence 
at  all,  being  abfolurely  void  to  ail  intents  and  purpofes. 
Burr.  Setti  Caf,  236. 

i^/.  16  G.  a.  Hoilfick  and  GU-icrfou  Pcicr  Ornr.ge  (he 
paijpcr  was  bound  a  psrifli  apprentice  by  indenture  ;  but 
ihe  indenture  being  produced,  it  appezired  not  to  be  (lampe:^. 
Jt  was  objcdled,  that  by  the  5  l'/.  c.  21.  Vrhich  hys  adufy 
of6d.  upon  the  indenture  of  a  pari(h  apprentice,  it  isens£i- 
edj  chat  fuch  indenture  fliall  not  be  given  in  evidence,  nor 
be  available  io  any  court,  till  the  duty  a;iJ  ^\i^  a  pen  jJiv 
of  5  I.  be  paid,  and  the  parchment  or  p  t;er  ft^mpcd.  And 
by  tbe  court :  This  indenture  was  nertli'ary  evidence  ro 
make  out  the  proof  of  a  binding  by  indtnturc;  for  that 
binding  could  be  no  otherwife  proved  but  by  tl:e  indenture  ; 
and  the  indenture  being  not  (lamped  could  not  be  admitted 
as  evidence,  and  the  juftices  oui^ht  to  have  paid  no  regard 
to  it.     Burr,  SeltL  CoJ,  198. 

f/.  4  Cj«  2.  Cuerdm  and  Leflund.  On  a  fpecial  order  'M'snty  pttd 
of  fcffions  it  was  ftatcd,  that  t!ic  pauper  was  bound  apprcn-  ^^uhthcapprcn* 
tice  by  indenture,  and  the  ma(ler  had  20  s.  paid  him  ;  that 
he  fervcd  three  years  ;  but  that  the  mailer  never  paid  the 
duty  of  6d.  in  the  pound  according  to  the  8  /n,  c,  g.  /I 
79.  which  faj'S,  that  if  the  duty  be  not  paid,  the  indenture 
Ihill  be  void  to  all  intents  and  purpofes  whatfocver.  The 
cafe  was  referred  to  Fortifcui  J.  who  wci.t  the  circuit  ; 
And  be  held  it  a  fettlement,  becaulb  t;.c  maRer  had  fiX 
months  to  pay  the  duly  in  j  fo  that  durin^r  thofc  fix  months 
a  fcttltment  was  gained  j  and  it  &  )uld  n;.t  be  in  the  power 
of  the  maftcr  to  defeat  it  by  matter  ex  po/i  fa^io.  .  And 
purfuant  to  this  opinion,  the  ftfTions  held  ic  a  fetl'emcrt. 
But  upon  debate  in  the  kind's  bcn::h,  the  order  was  quafh- 
cd ;  for  they  faid,  it  was  niiikinatne  indenture  good  to  one 
purpofe,  when  the  a<St  of  par]iamc>tt  had  nidde  it  void  to 
ail  intents  and  purpofes  whatfoever.  And  tho'  it  was  a 
hard  caf^,  they  could  not  break  thro' the  positive  words  uf 
the  a6t.     Sir.  903.  2  Sejf.  C.  134, 

E.  ig  G.  2.  Baxter  and  Fairtatn,  The  fin;:le  q-jeftion 
upon  3  demnrrer  was,  whether  an  indenture  of  an  i»ppren- 
tictOiip,  where  6  d.  is  mentioned  to  be  the  fjm  given  with 
the  apprentice,  be  or  be  not  void  for  want  of  the  duty  being 
paid  fur  the  fum  (o  given.  By  the  court :  No  duty  was 
tvc  ntended  to  be  paid  for  fo  infi^ni. Kant  a  fum,  there 
t>:.      no  coi  <  in  England  fnall  enough  ttf  pay  it,     At^d  . 

Dy 
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by  the  z&  no  ftamp  it  required  for  lefs  than  20  s.  i  ff^l* 
M>  129.  .      ^ 

/jf.  28 C  2.  Tarmouib  and  St,  Margarets  in  Nortvicbm 
The  pauper  ff^illiam  yaci/on  was  bound  and  fcrvcd  a  fcven 
years  apprcnticcOiip  in  St.  Julian* Sy  Norwich  But  it  ap- 
peared that  the  apprenticefiiip  was  in  confideration  of  6  d. 
given  to  the  matter  with  the  faid  apprentice^  and  no  duty 
w-as  proved  to  be  paid  for  the  fame.  It  was  obje^^ed,  that 
this  indenture  was  void  to  all  intents  and  purpofes.  But 
on  (hewing  caufe,  the  point  was  given  up,  on  the  authori« 
ty  of  Baxter  and  Fair  lam.     Burr.  Settl.  Caf.  379. 

//.  7  G.  3.  St.  Mmtbew^  Bithnul  Greeny  and  St^  B^ 
to^pb*s  Ald^aie.  The  fum  of  5 1,  wasinferted  in  the  inde^« 
tufe  as  given  with  the  apprentice*  and  was  paid  to  the 
matter  accordingly,  and  the  indenture  had  no  ttamp  denot- 
ing the  duty  of  6  d.  in  the  pound  being  paid  by  the  matter 
for  the  faid  fum.  This  fum  was  paid  out  of  a  voli/ntary 
annual  fub(cription  for  putting  out  children  apprentices 
brought  up  at  the  charity  fchooi  of  the  parifh  of  St.  John 
lVappxng\  and  trufiees  are  appointed  annually  for  manag- 
ing the  faid  charity,  and  a  treafurer.  It  w^s  objeAed,  that 
this  being  a  private  and  nota  permanent  charity,  and  con- 
fequently  not  within  the  exception  of  the  a£l  of  parliament 
ai  to  ^«A//Vi  charities,  the  indenture  therefore,  not  being 
flamped,  was  Void.  But  by  L.  Mansfield  and  the  court ; 
It  is  a  puHick  charity,  and  a  very  laudable  one*  It  is  not 
neceffary  that  it  (hould  be  a  permanent  charity.  The  rea- 
fon  of  ihe  diftin£lion  between  a  publick  and  private  charity 
is  obvious:  a  private  charity  might  be  calculated  to  evade 
the  adl,  but  a  publiclc  one  cannot  be  fuppofed  tO  have  been 
io.     Burr.  Settl.  Caf.  574. 

But  upon  payment  of  the  duty  and  penalty,  and  a  receipt 
thereof  from  the  ftamp-office  produced  in  evidence,  the 
writing  is  made  good.     8  Mod,  365. 

Money  p^tn  to  E.  i^  ^  ^'  North  Owram  and  Ovenden.  The  mo:ber 
clothe  the  ap.  of  Samuel  Spincer  the  pauper  propofed  to  put  hifk)  an  ap- 
peatice.  prentice  to  a  maflier  at  North  Owrdm^  who  refufed  to  tak*^ 

hifti  beceufe  he  wanted  clothes ;  bur  propofed  to'  take  him 
if -they  would  dothehim,  or  give  him  money  to  clothe 
him  with.  The  grandfather  of  the  boy  faid  he  would  do 
ioi  And  it  was  thereupon  agreed,'  that  the  grandfather 
ihould  pay  30  s.  to  the  matter  to  clothe  \h\i  boy  M^ithal;  and 
that  the  matter  (hbuld  take  him  asr  an  apprentice.  And  in 
purfuance  of  that  xigreement,  the  mailer  did  lay  out  30  s.  in 
clothing  for  the  boy.  And  afterwards  an  indenture  was 
drawn  and  executed  by  the  matter  and  the  faid  Sdmuil 
Sfenur  the  apprentice :  And  the'  301.  agreed  to  bi  gi«^en 

and 
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and  laid  out  as  aforefaid  was  paid  by  the  grandfather  to  the 
faid  matter.  And  in  confequcnce  thereof,  the  faid  apprcn* 
tice  ferved  bis  faid  mailer  under  fuch  indenture  and  agree* 
mem  for  fix  years  in  North  Owram,  And  in  the  faid  in- 
denture a  covenant  was  made  and  mentioned,  for  the  faid 
mafter  to  find  clothes  for  the  faid  apprentice  during  all  the 
faid  term.  But  in  the  indenture  no  mention  was  made  of 
the  faid  fum  of  30  s.  fo  agreed  to  be  given  as  aforefaid,  nei« 
Iher  was  any  duty  paid  for  the  fame,  nor  was  the  faid  in- 
denture damped  with  the  additional  ftamp  required  by  the 
8  An,  r.  9.  to  denote  fuch  fum  given  with  the  apprentice. 
It  was  urged,  that  the  apprentice  hereby  gained  no  fettle- 
ment  ;  both  becaufe  the  fum  given  with  him  was  not  in- 
ferted  in  the  indenture  in  words  at  length,  and  alfo  becaufe 
the  indenture  was  not  ftamped  with  the  faid  additional 
fiai&p.  By  the  xourt :  The  nor  inferting  in  words  ac 
length  the  full  fum  received  or  contrafied  for,  fubje£)s  the 
mafter  to  a  forfeiture,  but  doth  not  make  the  indenture 
Void.  And  upon  the  fiate  of  the  cafe,  the  mailer  is  to  be 
looked  upon  in  no  other  condition  than  if  he  had  been  a 
ftranger  employed  as  an  agent  by  the  grandfather  to  clothe 
the  ^y :  And  the  grandfather  was  obliged  to  repay  him, 
and  ^td  repay  him.  Th/s  clothing  was  before  the  binding; 
fo  that  it  amounts  to  no  more  than  putting  a  boy  appren- 
tice ready  clothed.  It  is  not  a  premium  received  by  the 
matter.  The  ftatute  means  money  given  for  the  benefit 
of  the  matter.  But  he  has  no  benefit  from  this  30  s.  He 
was  not  obliged  to  clothe  the  boy  before  he  was  his  ap* 
prentice  7  and  this  agreement  was  executed  before  the  in- 
denture was  fealed.  And  it  was  adjudged  that  the  ap- 
prentice gained  a  fettlement  under  the  faid  indenture.  Burr* 
StitL  Caf  1 45. 

H.  30  G.  3.  K.  V.  IValton  in   Le  Dale.     Richard  Cun*  ApprfnUec  co* 
i//,  and  bis  family,  were  removed  from  Walton  in  Le  Dalt  ""^"'j";/Ji„. 
to  Kirkbam  both  in  Lancajbire.    On  appeal  it  was  admitted  fJi^mcat,  d/ink^ 
that  the  pauper's  original  fettlement  was  in  Kirkham^  but  the  &«*  *»<*  ^^^  (n*^- 
appellants  infifted  that  he  had  gained  a  new  fettlement  by  ^^'^  J^^  ^'>  ''*"* 
apptenttceihip  in  Walfn ;  and  in  fupport  of  it  offered  in  ''*^^'' 
evidence  an  indenture  of  apprenticefhip  by  which  he  bound 
himfelf  to  Croft  and  Hall^  calico  printers,  for  7  years :  The 
indenture  contained  befides  the  ufual  covenants,  a  covenant 
on  the  part  of  the  pauper,  that  he  would  provide  for  him- 
felf meat,  drink,  wafhing,  lodging,  apparel,  and  phyfic  du- 
ring the  term  ;  and  his  matters  covenanted  to  pay  him  5  s. 
p«r  week  for  the  three  firft  years,  6s.  per  week  for  the  4(h 
and  5th  years,  and  7s.  ^^r  week  for  the  6th  and  7  th  years. 
The  indenture  atfo  contained  a  provifo  that  in  cafe  the 
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pauper  (hould  be  vifited  with  fickncfs,  and  thereby  rendered 
unable  to  perform  his  work,  or  {houIJ  neglc£i  the  (stmc^ 
he  (boulJ  not  be  entitled  to  any  wages  during  the  time  of 
fuch  ficknefs  or  ncglefl.  And  io  cafe  he  was  not  employ- 
ed at  the  bufinefs  for  which  he  was  bound,  then  his  mafters 
fhould  be  at  liberty  to  reduce  one  half  of  his  wages  for  2 
months  yearly  during  the  term.  The  pauper  ferved  2  yean 
in  IValton  under  this  indenture,  which  was  written  upon 
ihe  proper  fiamp»  but  no  additional  duty  was  paid  accor- 
ding to  8  An,  c,  9.  The  refpondents  infifted  that  the  in- 
denture was  inadmiflible  in  evidence,  and  void  not  only 
for  want  of  a  ftamp  fcr  the  additional  duty,  but  alfo  on 
account  of  the  nature  of  the  contta£t  and  the  claufes  con- 
tained in  the  indenture;  but  the  fcflions  thought  otherwife, 
and  reverfed  the  order.^^ — L.  Kenyan  Ch.  J.  The  cafe  of 
Pennington  v.  Sudall  which  has  been  cited,  cannot  be  taken 
as  an  authority  deciding  any  thing.  If  we  were  to  infer 
any  thing  from  the  cafe,  it  would  rather  be  the  reverfe  of 
that  which  has  been  fuppofed  i  becaufe  the  cafe  went  offon 
an  agreement  to  admit  the  apprentice  to  his  freedom,  which 
could  only  have  been  done  under  the  idea  that  he  had  ferved 
a  legal  apprentice(hip.  The  principal  qutftion,  relative  to 
the  additional  flamp  duty,  cannot  be  decided  on  this  cafe, 
as  it  is  nowftated,  I  believe  it  is  the  pra<Slice  attbe  ftamp 
oiEce  to  fet  a  value  on  thefe  forts  of  benefits  as  a  matter  of 
courfe,  when  the  indentures  are  carried  to  them.  Now 
here  the  apprentice  (lipulated  to  provide  bimfelf  with  cer« 
tain  things^  which  it  is  faid  the  mafter  is  bound  by  law  to 
provide  for  him,  zvA  for  whic^  it  is  contended  an  addition- 
al ftamp  duty  ought  to  have  been  paid,  becaufe  it  is  a  bene- 
fit to  the  mafter :  But  on  theotber  hand,  the  mafter  was  to 
make  certain  weekly  payments  to  the  apprentice.  Then 
how  can  we  fay  that  thofe  payments  were  not  an  equiva- 
lent for  the  maintenance,  &c  f  I  believe  they  are  much 
more.  But  before  we  can  decide  the  material  queftion^ 
Ihejuftices  mud  find  the  (z&  whether  thofe  payments  were 
or  were  not  an  equivalent.  I  therefore  fludioufly  avoid  giv* 
ing  any  opinion  on  the  general  queflion  :  and  it  is  enough 
for  me  fo  fay  at  prefent,  that  it  does  not  appear,  but  that 
the  mafter  gave  an  equivalent  for  the  benefit  which  he 
received.-— — Bullirj,  I  do  not  fee  any  thing  like  a  be- 
nefit to  the  mafter,  for  which  an  additional  duty  ooght  to 
have  been  paid.  The  madcr  covenanted  to  pay  the  ap» 
prentice  fo  much  per  week  ;  (that  clearly  is  not  within  the 
ftatute.  Then  it  was  provided,  that  in  cafe  the  appren- 
tice fiiould  be  ill  and  unable  to  perform  his  bufinefs,  or 
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neglcA  to  do  U,  he  fhould  not  receive  any  wages :  but 
this  was  no  benefit  to  the  mailer }  it  was  only  an  agree* 
iDcnt  that  he  Jbould  not  pay^  but  not  that  hi  Jhould  reaivt 
any  thing*  Per  Curiam^  order  of  fcllions  confirmed,  Durnf. 
and  Eafi^  3  ^.  5 1 5,  ^  ^^^^^^  ^^ 

T,  32  G,  3.  Kp  V.  Liighton,  J.  Price  znd  his  family  were  the  ap"r"nticc 
removed  from  Leigbton  to  Church  Coppinhall  both  in  Chejhire^  cownant  to 
The  fcffionsquatbcd  the  order,  and  ftated  the  folio  win  rr  cafe  :  »"•'"»»" -"^ 
The  pauper  was  bound  an  apprentice  by  hi$  faiher  (wqo 
was  fettled  in  Wooljlanwfied)  to  R,  Lindrop  of  Church  Cop* 
pmhaU^  ihoemaker,  under  an  indenture  for  4  years,  to  learn 
tbe  trade  of  a  (boemaker,  in  which  was  a  covenant  by  the 
father  that  be  would,  at  his  own  charge,  iind  and  provide  for 
his  fon  good,  competent,  and   fufHcient   meat,  drinic,  and 
lodging  on  every  Sunday  during  the  faid  term,  and  would 
provide  him  with  clothes  and  apparel  of  all  forts,  (except 
working  aprons  and  (hoes,)  and  alfo  wafhing.     There  was 
2l(o(intir  alia)  a  covenant  on  the  part  of  the  mafler  to 
provide  for  the  apprentice  meat,  drink,  and  lodging  (except 
oa&ff^i7yi)adurin^ibe  term.     The  indenture  was  properly 
executed  and  atcefted,  and   written  on  a  5  s.  ftamp.      I  he 
pauper  ferved  the  4  years  in  Church  Copptnhall  for  fix  days 
and  nights  in  each  Week,  and  went  to  his  father's  at  ll^ooU 
Jianwood  on  every  Sunday.     The  father  expended  5  1.  and 
upwards  in  clothing  his  fon,  and  in  providing  meat,  drink^ 
&c.  for  him  on  Sundays  during  the  term  ;  for  this  no  addi- 
tional duty  was  paid  according  to  the  8  An,  c.  9.  ■       L. 
Kerqon  Ch^  J.  This  has  been  v^Artf/a^//^/^  ever  fince  I  came 
into  WtftmnfiiT  HaH%  and  various  opinions  have  been  en* 
Certained  upon  it*     It  is  true  that  if  an  indenture  be  taken 
to  the  fiamp  office,  they  will  fet  thtir  value  upon  every  fup- 
pofed  benefit  to  the  mafter  for  the  fake  of  the  revenue  :  but 
that  is  by  no  means  decifive.     The  queflion  depends  on 
8  An,  r.  9.  /  32.  45.}  the  former/I  impofes  a  duty  on  ail 
fumsof  money  given  with  any  apprentice,  &c.  and  the  lat- 
ter enads,  that  where  any  things  not  being  money,  (ball 
be  given,  contraded  for,  or  fecured  to  or  for  the  u^c  or 
benefit  of  the  mafter,  the  duty  (ball  be  paid  for  the  full  va* 
lue  of  fuch  thing,  in  fu:h  manner,  &c.  The  latter  provi- 
iion  was  inferred  for  the  purpofe  of  protefling  the  revenue 
from  any  fraud  which  might  otherwife  be  pra£^ifed  by  the 
parties  giving  (bmething  in  lieu  of  money.     For  if,  as  in 
the  cafe  put  by  Ajlon  J.  a  borfe,  or  other  valuable  thing  of 
that  fort,  be  given  by  the  friends  of  the  apprentice  to  the 
mafter,  that  muft  be  confidered  to  be  a  benefit  to  the  mafter 
for  which  a  duty  (hould  be  paid.     It  occurred  to  me  early 
in  the  argument  that,  in  order  to  fee  what  would  or  would 
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not  be  confidered  as  a  benefit  to  the  mafter,  it  was  necef* 
fary  to  enquire  what  were  the  duties  thatrefulted  from  the 
bare  relation  of  maftcr  and  apprentice.  And  I  think  that 
the  8  and  9  ^.  3.  c.  jp  f*  5.  throws  a  great  deal  of  light 
upon  that  point  \  becaufe  if  from  the  time  of  the  ftatute  of 
£//z.  to  that  time,  matters  could  not  be  compelled  to  pro- 
vide  for  parifli  apprentices,  and  that  law  was  made  for  the 
purpofe,  it  (hews  that  the  obligation  of  providing  for  appren- 
tices did  not  refult  from  the  mere  relation  of  maffer  and 
apprentice  ;  for  if  it  had,  that  part  of  the  fiatute  of  W.  3« 
i¥as  unneceflary.  The  cafe  of  parifh  apprentices  is  the 
only  one  where  an  apprentice  can  be  put  out  nvient  volau : 
ail  the  others  depend  on  the  exprefs  flipulation  to  be 
made  by  the  parties  interefted.  It  has  never  been  held 
that  the  obligation  of  the  mafter  extended  to  the  providing 
of  clothes  for  the  apprentice,  and  yet  I  cannot  diftingoiln 
that  from  the  obligation  to  provide  fuft^nance ;  for  the  for* 
mer  are  equally  neceflary  with  the  latter ;  and  in  other 
cafes  than  thofe  of  parifh  apprentices,  clothes  are  generally 
provided  by  the  friends  of  the  apprentice.  But  if  every 
thing  is  to  be  valued  and  a  duty  fet  upon  it,  from  which  a 
benefit  arifes  to  the  mafter,  it  might  be  equally  faid  that 
the  earnings  of  the  apprentice  Ihould  be  liable  to  the  duty. 
The  argument  therefore,  that  every  benefit  which  the 
mafter  derives  from  the  apprentice,  by  proving  too  much, 
proves  nothing.  The  authority  of  Aft^n  J.  is  in  all  cafes 
worth  reforting  to,  but  particularly  fo  in  cafes  of  feffions 
law,  in  which  he  was  remarkably  converfant.  And  his 
opinion  in  the  cafe  alluded  to  is  very  ftrong  to  this  point. 
I  think,  therefore,  that  the  clear  meaning  of  the  ftatute  of 
An,  is,  that  where  money,  or  money's  worth,  is  given  to  the 
mafter  by  the  friends  of  the  apprentice  by  way  of  premiums 
a  duty  ought  to  be  paid  for  it;  but  that  where  meat, 
clothes,  &c,  are  to  be  provided  by  the  mafter,  no  duty  is 
payable,  becaufe  there  is  not  any  thing  givtn  to  the  mafler^ 
.  BulUr  and  Grofi  J",  delivered  their  opinions  to  the 
fame  e(Fe£!*    Order  of  feffions  quaflied.    Dumf.  and  8^/1^ 

4^.732- 
Whether  the  in.      T*  5  &  6  (?•  2.  £  and  Millhgbam.    A  perfon  was 

tt^^J^n^ ^*    bound  by  indenture,  though  not  aSually  indented  ;  and 

"*     *  *        the  feffions  adjudged  the  fettlement  on  the  foot  of  that 

binding.     Exception  was  taken,  that  this  was  a  binding 

without  indenture,  and  not  good  ;  and  alfo  whatever  (he 

writing  was,  the  pauper  was  no  party  to  it,  nor  cotUd  be 

concluded  by  it :  And  a  deed  poll  will  not  bind  an  infiint, 

nor  a  poor  perfon  put  out  by  the  overfeers,  without  his  own 

contracting }  for  the  flatutea  which  make  fuch    coveant 
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binding  upon  them,  do  requifc  that  the  binding  be  by  in* 
denture.  And  by  the  court.  The  exception  muft  be  al- 
lowed, and  the  order  quaihed.     i  SeffCaf,  330. 

And  chii  conGderation  was  the  caufe  of  making  the  fta« 
tute  of  the  31  C  2.  r,  i  !•  above-mentioned,  which  enafls. 
That  no  perfon  bound  by  writing  not  indented,  being  le- 
gally damped,  fliall  be  liable  to  be  removed  for  that  defe& 
only. 

In  the  cafe  of  JT.  v.  Hamftall  Ridware^  T.  29  G.  3.  it  Thei/Tentof « 
was  determined,  that  an  indenture  of  a  pari(h  apprentice  {"d'tTey  muft  2 
ailented  to  by  two  juftices  fiparaUly  is  void,  and  that  no  together. 
fettlement  is  gained  by  ferving  under  it.  Durnf.  and  Eaji^ 

H.  z  G.  2  Niwbtrry  and  St.  Mary\  Jn  Riading.  A  J?^*"^  »>»iidinf 
poor  boy,  of  14  years  of  age,  bound  himfelf  apprentice  for  *'"'^^* 
7  years  to  a  weaver*  It  was  argued  that  this  was  not 
a  binding  according  to  the  ftatutc,  and  therefore  did  not 
gain  a  fettlement ;  and  that  the  indenture  was  void,  be- 
caufe  an  infant  could  not  bind  himfelf.  But  by  the  court. 
It  did  gain  him  a  fettlement  \  for  an  infant  may  make  an 
indenture  for  his  own  benefit.     FoUy^  154.  Andr^  373. 

M.  10  (r.  2.  &U  NUbolas*$  and  St,  Pour's  both  in  Ipfwich.  Bmdmgror  iti« 
There  was  an  indenture  bf  apprentice(hip  for  four  years  ;  ^^^^  ^^^^7 
which  the  apprentice  ferved  accordingly  ;  Whereas  the  ^^'''* 
flatute  of  the  5  Eliz.  requires  that  it  (ball  not  be  for  lefs 
than  7  years.     And  the  queftion  was,  whether  this  fhould 
gain  a  fettlement?  It  was  urged,  that  it  could  not;  for 
that  the  faid  ftatutc  of  the  5  Eliz.  enads.  That  all  inden- 
tures otherwife  than  by  that  ftatute  (hall  be  clearly  void  in 
the  law  to  all  intents  and  purpofes ;  and  it  is  appointed  by 
the  fame  ftatute,  that  perfons  dwelling  in  cities  and  towns 
corporate  fliali  take  apprentices  for  7  years  at  the  leaft ; 
whereas  this  mafter,  dwelling  in  a  town  corporate,  hath 
taken  this  apprentice  only  for  4  years.     But  by  L.  Hard* 
wicki  Cb.  J.  and  the  court:  The  indenture  is  not  void, 
but  only  voidable,  at  the  eledion  of  the  parties  themfelves, 
if  they  think  fit  to  take  advantage  of  it  ;  and  not  by  a 
third  perfon.     It  can  only  be  avoided  by  the  maimer  or 
fervanr,  who  were  the  parties  to  it  \  but  not  by  the  pariQi, 
who  have  had  the  benefit  of  the  fervice  of  thi^  apprentice* 
And  the  difierence  between  this  and  the  cafe  of  Cuerden 
and  Leyland  (^},  is,  that  the  a£l  about  the  ihrnps  not  only 
fays,  that  the  indentures  not  (damped  (hail  be  void,  but  goes 
pn  and  adds  thefe  words,  and  n$t  aval/able  in  any  court  or 

« 

(j)  See  this  ctfe  more  folly,  i  ▼oj.  tule  Si2V^ev>ticC0* 
\i>)  Aiati  tbif  fame  tnle. 
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place^  or  to  any  purpofe  whaifoiVif^  and  that  no  indenture  re- 
quired by  that  a£l  to  be  ftamped,  fhall  be  given  or  adnuiud 
in  evidinci^  unlefs  the  party  firft  make  oath,  that  the  fum 
really  given  with  the  apprentice,  or  contracted  for,  was  truly 
inferted.  And  yet  the  order  nude  in  that  cafe  was  ground«- 
ed  upon  the  indenture,  which  was  not  ftamped,  nor  was 
the  duty  patd«  I'herefore  the  juftices  admitted  a  matter 
in  evidence  which  they  ought  not  to  have  done.  And  it 
hath  been  holden,  that  if  the  juflices  admit  evidence  which 
they  ought  not  to  admit,  it  is  a  fufficient  reafon  for  qua(h» 
ing  their  orders.  Burr.  Settl,  Caf,  91. 
Binding  for  far«  T,  19  G.  2.  St.  Petrox?inA  Stoki  FUming.  Anno  GiUs^  the 
«[»« *«"»^^*haii     pauper,  was  bound  a  pari(h  apprentice  in  5/.  Pitrox^  until 

her  age  of  2i,  without  the  alternative  ortttliime  of  marriagi 
as  the  (latute  requires.  It  was  urged,  that  by  this  binding 
and  fervice  fht  gained  no  fettlement,  the  binding 
being  contrary  to  the  ftatute,  and  therefore  void.  But 
by  the  court,  the  above  cafe  of  ^/.  Nubo!as*s  and  St*  Pitor'$ 
is  in  point.  The  indenture  is  not  void,  but  only  voidable 
by  the  parties  themfelves,  if  they  ihall  think  fit  to  take  ad- 
vantage thereof ;  but  it  is  neither  void  nor  voidable  by  the 
parifl)  as  to  gaining  a  fettlement.  Burr,  SettL  Caf.  248. 
Apfirenticeof  £•    9(7.3.     Romfty    and     St.  Michaers    Southampton* 

an  uncertified       j^|^/  gijhop  ^as  bound  an  apprentice  to  JPilliam  Kearly  of 
cerdficlu'maji,     -^^^  Saints  for  four  years  \  and  ferved  him  there  three  years. 

It  was  then  agreed  between  them  and  one  Samuel  Dagmell^ 
refidtng  in  Romfty  under  a  certificate  from  St.  GiUs*s  in 
Readings  that  Bijhop  (hould  work  with  Dagmll  the  reoiaio- 
der  of  his  apprentictihip ;  for  which,  Kearly  was  to  receive 
2  s.  a  week.  Bijhop  accordingly  fervcd  him,  and  refided 
with  him  in  Romfey.  Tbe  queflion  was,  Whether  the  ap- 
prentice gained  a  fettlement  by  this  fervice  in  Rcmfey?  It 
was  argued,  that  he  did  ;  not  as  ferving  the  certificate  man, 
but  as  ferving  Kearly  his  original  mafier  in  that  parifli. 
The  duty  mult  be  confidered  as  performed  to  the  original 
mafier;  and  it  was,  in  the  prefent  cafe,  for  his  benefit,  as 
well  as  by  his  order.  The  aA  of  12  An.  c.  18.  doth  not 
extend  to  this  cafe.  The  words  of  it  arc  decifive.  They 
are  confined  to  apprentices  bound  by  indenture  to  certifi- 
cated maders,  and  claiming  fettlements  by  ferving  under 
fuch  irifientures  of  apprenticrfliip  to  original  mafters  who 
came  into  the  parifh  by  certificate.  But  this  apprentice 
was  bound  to  a  m after  who  was  not  a  certificate  man.  He 
was  in  no  fenfe  apprentice  to  the  certificate  man  ;  but 
originally  was,  and  continued  to  be,  the  apprentice  of 
Kearly ;  and  the  lafl  40  days  of  his  fervice,  by  the  permif- 
fion  and  approbation  of  his  original  mafter,  gained  him  a 
fettlement. On  the  oth^r  hand,  it  was  infiiled,  that  the 
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true  meaning  and  conftfuAion  of  the  a(9  of  parliament  is, 
that  no  apprentice  or  hired  fervant  (ball  gain  a  fettlcmenc 
in  a  parifh  to  which  the  maffer  came  by  certificate,  and  in 
which  the  mafter  himfclf  was  thereby  precluded  from  gain-^ 
ingone.  And  this  afTignment  of  the  apprentice  to  a  cer- 
tificate man  is  exadly  within   the  fame  rcafon,  as  if  the 

original  binding  had  been  to  a  certificate  man. By    L. 

Mansfiild:  This  quedion  is  plainer  than  any  argument  i 
can  make  it.  The  end  and  intention  of  the  ad  was,  to 
prevent  certificate  perfons  from  bringins;  a  charge  «ipon  the 
pariihes  into  which  they  came  by  certificate.  How  then 
can  it  be  imagined,  that  another  man's  apprentice  (hould 
gain  a  fettlcment  by  ferving  him-in  that  parifli,  when  his 
own  apprentice  is  made  incapable  of  doing  fo  ?  And  the 
court  were  unanimoufly  of  opinion,  that  the  apprentice 
gained  no  fcttlement  in  Romfey,     Bur.  Settl.  Caf.  640. 

r.  3r  G.  3.  K.  V.  Hinckif.     The  pauper  J.  Furborougb  Apprcmlcc  to. a 
was  born  at  Fr&wlefwonh^  where  his  father  was  fettled,  and  cnificitc  maa. 
at  9  years  old  was  bound  a  pari(h  apprentice  to  D,  Pahmr  ^*^^'^^.'"  ""T 
of  Hinckley,  who  was  refiding  there  under  a  certificate  from  the  fame  parlour 
dpfon*     The  pauper,  after  ferving  part  of  his  time  with 
Palmer^  was  afligned  by  him  to^.  HurJU  a  legal  panfliioncr 
of  Hinckley y  under  an  agreement  that  Hurji  was  to  pay  is. 
a  week  to  Fdlmer,  and  which  was   paid  accordingly.     He 
ferved  Hur^  in  HinckLy  above  40  days  before  he  left  him. 
The  fedions  being  of  opinion  that  he  gained  a  fectlemenc  . 
by  ferving  HurJi  under  the  afiignment,  confirmed  the  or* 
der  by  which  he  and  hi^^  wife  were  removed  from  FrowUj^ 
u;5r/^  to /^/W/<[y.— -The  court  took   lime  to    confider, 
when  L.  Kenyon  Ch.  J.  delivered  their  unanimous  opinion. 
The  quefiion  in  this  cafe  is,  whether  any  fettlcment  was 
obtained  by  the  apprentice  by  his  fervice  under  his  2d 
maQer,  who  was  a  parifliionerof /i//m>(//';',  in  that  parifli,  his 
firft  mader  by  whom  he  was  afligned  having  been  certified 
thereto.     The  fird  impreflion  made  upon   my  mind  was, 
that  as  the  lad  40  days  of  the  apprentice(hip  were  ferved 
underaperfon  who  was  not  under  the  difability  of  the  cer- 
tificate, fuch  fervice  gained  a  fettlement :  but  upon  looking 
more  fully  into  the  authorities  cited,  on  which  I  had  formed 
my  firft  opinion,  and  adverting  more  particularly  to  the 
words  of  the  ftatute  of  jfnm^  I  am  difpofed  to  think  that  a 
fettlement  was  not  acquired  by  the  fervice  under  the  in* 
denture  with  the  ad    mader  in  Hinckley^  altho*  he  were 
not  refiding  there  under  the  certificate.     And  that  opinion 
which  we  have  formed  proceeds  principally* on  the  words 
of  the  ftatute  of  Anm^  and  the  view  with  which  it  was 
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paiTcd.    By  tbe  general  tenure  of  the  certificate  aA»  peifont 
fettled  in  one  pari(h,  bringing  a  certificate  with  them  into 

•  another,  have  a  right  to  remain^  there  until  they  become 
chargeable ;  and  the  parifh  to  which  fuch  certificate  is  grant- 
ed cannot  refufe  to  receive  theoi.  But  the  mifcbief  was, 
that  tho*  the  certificated  perfons  themfelves  could  not  gain  a 
fettlement  in  that  partlh,  yet  they  were  the  means  of  confff- 
ring  fetllements  on  others,  by  taking  fervants  and  apprentices , 
which  was  thought  to  be  a  great  hard(hipon  thofe  pariflies 
tifho  were  bound  to  receive  them  under  the  certificate.  There* 
fore  to  provide  againft  that  inconvenience  the  12  yf»n.  ft. 
I.  c.  18.  (0)  was  pafTed. ,  There  has  never  been  any  pre- 
cife  determination  on  this  point ;  and  therefore  we  thinit 
it  better  to  abide  by  the  words  of  the  a^t,  from  whence  the 
intention  of  tbe  legiflature  can  be  beft  colIed)cd ;  and  tbe 
adl  having  exprefsly  provided,  that  perfons  bound  ,ap{xren- 
tices  to  certificated  men  (hall  not  hy  virtui  9ffucb  afpnniictr 
Jhip^  inderJun^  or  bindings  gain  a  fettlement  in  fuch  parijb^ 
it  is  necefiary  that  the  binding  Ihould  be  fuch  as  would  be 
-  capable  of  conferring  a  fettlement  by  fervice  under  the  ori- 
ginal mafier  in  that  place,  otherwife  no  fettlement  can  bo 
gained  there  by  virtue  thereof:  for  the  legiflature  intend^ 
that  no  a^  whatever  of  this  fort  done  by  a  certificated  man 
ihould  help  to  bind  the  parilh.    As  to  the  cafe  of  K,  v. 

^  Petham  (b)^  where  it  was  held,  that  the  apprentice  of  a 
maflcr  certificated  to  Vnderden  might  gain  a  fettlement 
under  an  afilgnment  to  a  2d  mailer  refiding  ziLtdd^  which 
was  a  third  pariOi ;  that  does  not  govern  the  prefent  ;  be- 
caufe  it  does  not  interfere  with  the  policy  of  the  ftatute  of 
jJnne  ;  for  the  parifli  of  Lidd  had  not  received  the  original 
mafier  by  force  of  the  certificate,  and  therefore  had  no  right 
to  avail  themfelves  of  the  provifiom  of  that  ftatute,  which 
was  intended  for  the  protedion  of  the  certificated  parifh. 
But  here  the  words  of  the  ftatute  cover  Hinckley  in  the 
broadefi  manner,  to  prevent  any  burthen  coming  on  that  pa- 
rifh on  account  of  their  obligation  to  receive  the  certificated 
perfon.  The  other  cafe  principally  relied  on  [viz.)  thelaft 
cafe  of  Romfey  pari(b,  has  no  application  to  the  prefent  quef- 
tion  ;  for  tho'  it  was  contended  generally  at  the  bar,  that 
the  (tatute  of  Anru  '.vas  confined  to  apprentices  bound  by 
indentures  to  certificated  mafters,  and  claiming  fejttlementa 
by  ferving  under  fuch  original  makers,  yet  the  court  by  no 
meaps  adopted  that  argument^  b^t  decided  rather  on  the 

{fi)  Ses  t^e  bf|iooipg  of  this  title.  {h)  Anti^  ijtle*  Poor.  Ctrtiftttt. 
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ground  that  no  fettlement  could  be  gained  by  the  apprentice 
through  the  medium  of  a  certtiicated  perfon  in  that  parifh* 
Therefore  as  there  has  been  heretofore  no  determination  on 
this  point ;  as  the  flatute  of  Anm  was  paflcd  for  the  exprefs 
protcdion  of  the  certified  parifli  \  and  as  the  words  of  the 
aA  are  very  particular  and  pofitive  in  favour  of  that  parlfh; 
we  fee  no  reafon  to  reftrain  the  meaning  of  them  to  a  fcr- 
vice  with  the  original  mailer*  Both  orders  quaihed.  Durnf. 
and  Eqft^  4/^.371. 

£.  26  G.  3-  Su  Peter  in  the  borough  of  Derby   and  ^''P'^"*';,",^* 
Chaddefdin^     Two  jufticcs  removed  Benjamin  Pratt^  and  ^^^  ^tri\ficlxtt 
his  wife  and  four  children,  from  S/.  Peter  Derby  to  Chad*  fr  .m  »be  (•me 
dtfdiu  ;  the  fcffions  quaflied  the  order,  and  dated  the  fol-  '^"''^^"flj'jf^" 

lowing  cafe, That  Pratt  the  pauper,  on  the   5tb  No-  \^^  oLiciimfi, 

vember  17511  was  bound  an  apprentice  for  feven  years  to 
Jrfipb  Pinn^  of  All  Saints ^  in  Derby^  to  which  place  Pinu 
had  a  certificate  from  the  parifli  of  Smalley }  the  pauper 
ferved  bis  mafler  in  M  Saints  about  five  years  and  a  half : 
And  the  mailer  and  his  family  at  Lady-day  17579  removed 
to  Cbaddtfdifi^  where  he  refided  till  14th  J,anuary  1758, 
when  Smaliey  granted  Pinn  the  mailer  a  certificate,  fi^e* 
tween  Lady-day  17571  and  14th  January  1758,  the  pauper 
ferved  bis  maQer  upwards  of  40  days  in  Chaddefden.  Pitm 
never  returned  to  jill  Saints^  but  continued  at  Chaddefdeii 
under  the  certificate :  But  the  pauper  returned  to  Ml  Saints 
in  the  fummer  of  1758,  and  ferved  his  mailer  there  upwards 
of  40  days  after  Smalley  had  granted  the  certificaie  to  Chad* 
difdiUm  The  fei&ons  were  of  opinion  that  the  pauper  gain- 
ed a  icttlement  by  fuch  lail  fervice  in  M  Saints. The 

otiiy  nfiefiion  was,  whether  the  fecond  certificate  to  C/^^?^* 
de/diH  discharged  the  former  one  to  All  Saints^  they  having 
both  been  given  by  Smalley  f  *  The  court  being  of  opu 
nion  that  this  queflion  was  deterix^ned  by  K.  v.  Bridham^ 
H.  25  <?•  3.  difcharged  the  rule.  Order  of  feilions  a^^irm- 
cd.   C^f.  by  D^rnf.  and  Eajly  1  ^.  218. 

Hm  32  G.  2.  St*  Cuthbert's  and  Wejlbury^     A  perfon  Arprfntlce 
fettled  at  St.  Cutbbert's  was  bound  apprentice  to  a  man  re*  bound  before  the 
fiding  at  Wejibury^  but  whofe  fettlement  was  at  Harptree^  Icrnr"aic!*  * 
ft  neighbouring  par ilb*     After  the  apprentice  had .  ferved 
12  days,  bis  mailer  obtained  a  certificate  from  Harptreey 
and  delivered  it  to  the  overfeers  at  IVeftbury ;  and  the  ap- 
prentice ferved  there  further  with  his  mailer  for  three  years. 
The  queilion  was,  whether  the  apprentice  hereby  gained 
a  fettlement  at  IVeJlbury  ?   By  the  court :  Before  ihc  a6l, 
Terving  under  an  apprenticeihip  to  a  certificate  man  for  40 
^vi%  in  thp  pariih  where  the  mailer  liyed^  would  have  gain- 
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cd  a  rettlement  to  the  apprentice.  But  the  ad  fays,  that 
if  any  perfon  (hall  be  bound  apprentice  by  indenture  to 
any  perfon  reftding  undtr  a  eertificate^  he  fliall  not  thereby 
gain  a  fettlemenr.  Now  here  is  no  fervice  for  forty  days, 
under  an  apprenttcejQiip  to  a  mailer  who  did  not  refide  in 
this  parifli  under  a  certificate;  therefore  the  apprentice  jn 
this  parifli  did  not  gain  a  fetttement.  But  it  would  have 
been  otherwife  if  he  had  ferved  forty  days,  before  bis  maftcr 
became  certificated.  Bur.  SettL  Caf,  470. 
Apprentice  fet.  An  apprentice  well  fettled,  being  with  a  matter  remdv* 
tied,  not  re.       able,  cannot  be  removed  with  him  ;  but  the  mafter  ma? 

complam  on  the  covenant.     Cafes  of  S.  211. 
Senlement  of  i/.  4.  Ann.  Si.  Bride's  and   St.  Saviour*%.     A  woman 

the  .ppremice  ^he  was  fctled  at  St.  Saviour\  with  her  apprentice  by  in- 
on  th"fettie^*°  denture,  came  and  took  a  lodging  in  St.  Brtde\  and  there 
inent»f  the  Continued  above  40  days  with  her  apprentice,  who  ferved 
intfler.  1,^^  there.   This  was  held,  by  the  court,  to  be  a  fettlcment 

of  the  apprentice  at  St.  Bride*%y  though  the  miftrefs  had  no 
fettlement  there.     2  Salk.  533. 
Jtefidenee where       M.  II  G.  St.  John  Baptiji  and  Si.  Jamais  Bifhop  Can* 
the  part7  lodgei.  „;^^^^     Binding  and  ferving  will  not  make  a  fettlement, 

but  the  fettlement  muft  be  by  inhabiting ;  which  cannot  be 
but  where  the  party  lodges.     L.  Raym.  137c.  Str.  594. 

E.  3  G.  K.  and  St.  Olavis  Jury.  An  apprentice  is 
bound  to  a  cobler,  who  keeps  a  ftall  in  one  parifii,  lies  in 
another,  and  the  boy  in  a  third ;  and  the  feffions  adjudge 
the  fettlement  where  the  ftall  is,  becaufe  the  fervice  was 
there.  But  by  the  court,  the  boy  has  gained  no  fettle- 
ment in  any  of  the  three  pariflies  ;  for  the  ftall  is  not  fuf« 
ficient  to  give  him  one,  the  mafter  lying  in  another  parilfa* 
And  the  order  was  qua(bed.     Str.  51. 

[Note,  This  cafe  feemeth  to  ftand  alone.  And  by  the 
analogy  of  the  other  cafes^  with  refpefi  both  to  apprentices 
and  fervants,  it  feemeth  that  the  cobler's  apprentice  gained 
a  fettlement  in  the  parifli  where  he  lodged.  'A  man  may 
be  occupied  in  feveral  pariflies  in  the  day  time,  but  his 
home  and  habitation  feems  to  be  where  he  draws  to  at 
night.] 

T.  3  G.  St.  Mary  Colechurch  and  Raddiffi.  A  boy  was 
bound  apprentice  to  a  feafaring  man,  and  ferved  him  for  t 
quarter  of  a  year  in  the  day  time  on  land,  in  the  parifli  of 
St,  Mary  Cohchurch^  but  lay  every  night  on  Clipboard  in 
Radctiffe.  But  the  jaftices,  apprehendmg  the  fettlement  to 
be  where  the  fervices  wasj  fend  him  thither.  It  was 
moved  to  quafli  this  order,  and  was  likened  to  the  afore- 
faid  cafe  of  the  cobler.  By  Parker  Ch.  J.  A  man  pro* 
perly  inhabits  where  he  Itesj  as  in  the  cafe  where  the 

5  ^ufe 


I^OOt^  (Settlement  by  apprenticefliip.)        411 

houfe  is  in  two  leets,  be  18  to  be  fummoned  to  that  in 
which  his  bed  is.  And  the  order  was  quafiied.  Sir.  6o. 
Ca/is  o/S.  105,     /i/fy,  159. 

E,  5  G.  3.  Burien  Bradjiock  and  B  thenhampton.    Jama 
Cttpon^  the  pauper,  was  bound  apprentice  for  feven  years 
to  a  mafter  at  Bridport^  then  owner  of  a  ihip ;  and  the 
apprentice  went  on  board  the  faid  (hip,  and  there  ferved 
his  apprenticefliip.     The  faid  (hip  was  employed  in  a 
coafting  trade  from  Bridport  harbour  to  many  other  ports. 
And  during  all  that  time,  the  faid  harbour  was,  and  was 
confidered  by  the  captain  and  failers,  as  the  proper  home 
of  the  (hip,  and  to  which  (he  returned  at  the  end  of  every 
voyage.     And  during  the  laft  40  days  of  the  apprenttce- 
(bip,  the  faid  yames  Capon  refided,  lodged,  and  ferved  his 
matter  on  board  the  faid  (hip  in  Bridport  harbour  aforefaid. 
Bridport  harbour  is  a  bafon  in  the  pari(h  of  Burton  Brad* 
Jlocky  which  by  an  aft  of  parliament  in  the  1 1  G.  2.  was 
dug  and  made  on  a  piece  of  land  lying  within  the  faid  pa* 
ri(h  of  Burton  Brad/hcJ^, ^^By  L,  Mansfield  and  the  court : 
Lodging  in  a  parifh  is  the  fame,  whether  it  be  on  board 
a  (hip  or  on  land.    Cafual  refidences,  or  accidental  inhabi* 
tandes,  are  out  of  the  prefent  cafe,  This  harbour  or  bafon 
is  Dated  to  be  the  proper  home  of  the  (hip,  and  to  be  with- 
in the   parifh   of  Burton  Brad/feck :  And  the  fervice  was 
honafidi^  without  any  pretence  of  collufion,  performed  in 
that  parifh.     Therefore  there  feems  to  be  no  material  dif- 
ference between  this  cafe,  and  the  ordinary  cafes  of  gain- 
ing fettlements  in  parifhes  by  apprentice(faip«     Bur*  SettU 
C1/431. 

M.  7  C  3.  CaftUton  and  Hundenfield,  The  ^uper 
John  Holroid  was  bound  to  a  mafler  at  CaftUton  for  feven 
years.  He  worked,  dieted,  and  lodged  with  his  mafter  in 
CaftUton  for  four  years  and  an  half;  and  then  married  a 
woman  who  lived  in  Hundenfidd,  After  which  marriage, 
he  worked  and  dieted  all  along  with  his  mader  in  CaftU" 
tan  in  the  day  time,  but  lodged  at  nights  with  his  wife  at 
l^cr  father's  houfe  in  Hundenfield^  until  the  expiration  of 
bis  apprenticefhip,  which  was  about  two  years  and  an  half 
from  the  time  of  his  marriage.  By  the  court  clearly,  he 
gained  a  fettlement  at  Hundtrsfield^  where  be  lodged.  Bur. 
SettU  Caf.  569. 

T.  12  G\  3.  ChaiUs  and  Knowftone.     John  Hodgi  wtib  Forty  d^yi  r*fi- 
bound   apprentice   by  the    pari(h   of  Knowftoney  to   John  tJg*u"rfcnVe- 
Pijher  of  Knowftone^  for  an  eftate  which  tifher  rented  of  meat, 
^lr»  Loofemon  \  who  had  covenanted  with  F/flfir  to  dif- 
charge  him  from  any  expence  that  he  might  incur  thereby. 
On  Fift}er*s  application,  Mr.  Loofemoori\  widow  and  re- 

pre. 
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prefcntative  (be  being  then  dead)  took  the  boy;  received 
the  pariih  money  with  him ;  carried  him  home  with  her ; 
and  afterwards  removed  to  the  parifli  ofCbarUsj  where  the 
boy  refided  with  her  about  three  years^  and  then  became 
a  cripple  by  lofing  both  his  feet.     She  thereupon  returned 
him  to  Fijher ;  who  received  him,  upon  her  promife  to 
pay  him  all  the  expence  he  ihould  be  at  in  taking  care  of 
him;  and  put  him  to  live  with  his  (the  boy's)  grandmo- 
ther in  Knowjiom^  at  8d.  a  week  ;  where  he  refided  above 
40  days,  and  then  was  difcharged  of  his  apprenticefliip  by 
the  quarter  feffions.     After  which,  two  jufticea  remove 
the  faid  Hodge  from  the  pari(h  of  Knowftont  to  the  parifli 
of  Cbarlfs,  where  he  ferved  the  laft  part  of  his  apprentice- 
fliip before  be  became  difabled  and  incapacitated  for  fur- 
ther fervice ;  and  the  feflions,  upon  appeal,  confirm  their 
order.— I:  was  moved  to  qua(h  thefe  orders  ;    for  that  the 
pauper  gained  a  fettlement  in  the  pariifh  of  KnowfiMiy  by 
his  laft  40  days  refidence  there,-— On  fbewing  caufe,  it 
was  argued,  that  this  is  not  fuch  a  refidence  of  the  appren- 
tice in  Knowflom  as  could  gain  him  a  fettlement.    It  was 
only  a  cafual,  accidental,  temporary  refidence  \  and  like 
refiding  in  an  hofpital  for  cure.     T\i2ta£iual  fervic£\%  ne- 
teflary,  in  order  to  an  apprentice's  gaining  a  fettlement. 
And  therefore,  this  apprentice's  legal  fettlement  was  11^ 
C^ar/iSi  where  he  performed  the  fervice  of  his  apprentice- 
fliip during  the  fpace  of  three  years ;  and  not  in  Knotvftnu^ 
where  he  lay  ill,  as  a  cripple,  and  was  totally  incapable  of 
performing  any  fervice  at  all.— Unto  this  it  was  apfwered, 
that  the  ftatute  of  the  3  /iT.  r.  ii.  fays  only,  that  ^*  if  any 
**  perfon  be  bound  by  indenture  and  inhabit  in  any  town 
^'  or  parifb.*'   It  fays  nothing  about  firviciy  or  performing 
any  thing.     Befides,  might  not  the  mafter  difpenfe  with 
the  performance  of  the  fervice  ?    The  cafes  about  cafual 
refidence  do  not  apply  to  this  cafe.     Here,  the  mafier  was 
obliged  to  receive  the  apprentice  again:  And  Knzwftwt  was 
the  parifli  where  the  original  binding  was,— By  the  court : 
The  performance  of  tf/?i/a/ y#rt/iV«  is  not  the  thing  mate- 
rial.    It  is  the  njidence^  the  inhabitancy  of  an  apreniice,  li\ 
a  town  or  parifli  for  40  days,  that  gains  the  fettlement. 
And  this  refidence  here  ftated  cannot  be  deemed  a  cafual 
refidence,  and  therefore  is  not  to  be  compared  to  thie  cafes 
under  that  head.     The  boy  was  bound  to  Fijhir  in  KnrtV" 
fiont ;  refided  about  three  years  in  the  parifh  of  Charks  \ 
then  became  a  cripple;  was  fent  back  to  Fijhfr  at  j&rnc/- 
fiom ;  received  by  him  ;  and  put,  by  him,  to  live  with  bi^ 
grai^dmother  in  Kmwfione  \  and  refided  there  above  40 
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days,  during  which  time  he  there  gained  a  fettlement. 
Burr.  StitL  Caf,  706. 

H,  10  G.   A.  and  Cirencefler.   There  was  an  apprentice  Turtj  A%j%  ttA^ 
bound  in  the  pariQi,  who  lived  there  off  and  on  for  three  f"^ViJS«ff''*I 
t^uarters  of  a  year. .  Exception  was  taken,  that  this  was   !"•*•*   •*/• 
no  fettlementy  fince  he  might  not  inhabit  40  days  together* 
But  by  the  court,  That  is  not  neceflary.     And  the  order 
for  making  it  a  fetilement  was  confirmed.     Str,  579, 

M.  3  G.  Pariflies  of  Holy  Trinity  and  Sbsriditch.  Parktr  Appimttce  fcrr* 
Ch.  J.  delivered  the  refoluiion  of  the  court.     This  is  an  J"f  "j^^ihe"*^ 
order  for  the  removal  of  one  Ftrnr  from  the  parifli  of  confcntoftb* 
H^  Trinity  to  Shot tditch  \  by  which  it  appears  that  Ferrer  firftmtfter, 
was  bound  an  apprentice  to  one  Truby^  with  intent  that  he 
(hould  ferve  Green ;  which  he  did  for  three  years  :    And  it 
hath  been  infifted,  that  he  being  bound  to  Truby^  who 
lives  in  Trinity  parifli,  his  fettlement  is  there;  and  not  in 
Sboriditcbf  where  the  fervice  was.     But  we  are  of  opinion 
the  juftices  have  done  right  in  fending  him  to  Shoreditcb^ 
where  the  fervice  adually  was.     It  is  the  fame  thing  as  if 
Truby  had  turned  him  over  to  Green ;  in  which  cafe  there 
would  have  been  no  qucftion,  but  he  had  gained  a  fettle- 
ment in  Greenes  parifli.     Str.  )o. 

E.  9  G.  St.  Olave^a  and  j4li  Halhws,  A  perfon  is 
bound  apprentice  to  a  mafter  who  lives  in  St»  Olaveh. 
Afterwards,  the  apprentice  by  his  mafter's  confent,  lives 
with  another  perfon  in  ^U  Hallows^  By  the  court :  He 
gains  a  fettlement  in  the  lad  place ;  for  a  perfon  may 
ferve  his  mafler  in  another  pari(h,  or  place ;  and  although 
he  ferves  another  man,  yet  ic  is  by  confent  of  his  mafter, 
and  the  benefit  accrues  to  his  mafter.  Cafes  of  5.  153. 
Str.  554. 

Af-  8  C  2.  K,  and  5/.  Gcorgis^  Hano/ver  fquare* 
Alice  Wbeeler  was  bound  by  indenture  a  parifli  apprentice, 
to  George  Lmefter^  in  the  parifli  of  St.  Georges^  where 
flie  lived  above  40  days  under  the  indenture,  and  gained  a 
fettlement.  Afterwards  flie  was  by  parol  agreement  hired 
out  by  the  faid  mafler  to  one  Hall  in  the  parifli  of  St.  Mary 
U  B019  and  there  lived  and  lodged  above  40  days,  that  if, 
for  the  fpace  of  one  year  and  upwards,  the  faid  apprenttce- 
ihip  continuing ;  and  the  faid  George  Leicefler  her  mafter 
received  her  wages,  and  found  her  clothes :  By  the  court, 
the  apprentice  is  well  fettled  in  St.  Mary  le  Bon.  2  Sefl*. 
C.  13s.  Sir.  1 00 1.  Burr.  Settl.  Caf.  12. 

£,  30  G,  2.  Fremington  and  SberwelL  Mary  Bevans 
was  bound  a  parifli  apprentice  to  one  Richards  in  Fre-^ 
mlngtmi  who,  after  fome  time,  declared  that  he  had  no 
bufmefs  for  her;  and  gave  hex  permifSon  to  go  and  work 
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clfewhere,  for  her  own  benefit ;  and  on  his  recommenda* 
tion  ihe  was  hired  to  one  Mr.  Nott  at  Sbenvell^  from  the 
firft  of  June  till  Lady'-day^  and  ferved  him  there  for  the 
wages  of  32s.  \  and  then  went  back  to  her  mafter,  with 
whom  (he  ftayed  eight  days,  and  then  the  term  of  her  ap« 
prenticefliip  expired.  This  was  held  to  be  a  good  fettlc- 
ment  at  Sberwelii  for  (he  was  not  difcharged  from  her  ap- 
prenticeihip,  nor  intended  to  be  fo.  Her  mafter  only  gave 
her  leave  to  goeifcwhere  and  ferve  another  p^rfon*  for  her 
0Wn  benefit.  She  returned  to  her  mafter,  and  was  re* 
ceived  by  him,  and  flayed  with  him  to  the  end  of  her 
term.  And  confequently,  the  fervice  with  Mr^  Nitit  in 
'  Shirwill  was  a  continuation  of  the  apprenticefliip»  and  per- 

formed under  it.     Burr.  SettL  Caf,  416. 

E.  30  G,  3*  Jf.  V.  Holy  Trinity  in  the  Adin$riis,  Fran* 
ces  ff^hitfieldy  wife  of  Jofiua  IVbitfield  (a  patient  in  Gary's 
hofpital),  with  her  three  children,  were  removed  from  Su 
Mary  MagdaUn  Birmondfey^  to  the  Holy  Trinity  in  the  A/r- 
nories*,  the  feffions  confirmed  the  order,  fu^e^  to  the  opi- 
nion of  the  court  on  a  cafe,  dating.  That  j^fints  WhitfiM 
was  bound  an  apprentice  to  John  Grima  of  Towtr^hiUj 
London^  taylor,  (being  a  place  within  neichef  of  the  faid 
parilhes,)  for  feven  years.  He  ferved  his  mafler  about  fix 
jears  of  the  term,  when  his  mafter  declined  buflnefs)  and 
informed  the  pauper  that  he  wifhed  him  to  get  another 
mailer  for  his  good.  He  then  went  home  to  his  father, 
who  lived  in  St.  Olavi  Southwark^  with  whom  he  ftayad 
three  or  four  weeks,  and  if  he  could  have  got  a  fervice  in 
that  time  he  would  have  taken  it ;  but  not  meeting  with 
any,  he  returned  to  Grimes^  who  thereupon  told  him  that 
he  heard  Mr«  Edwards  (who  was  alfo  a  taylor  and 
iived  in  Holy  Trinity)  wanted  a  man ;  and  told  him  to  go  to 
Edwardi^  and  make  an  agreement  with  him  for  his  good) 
and  that  he  underflood  Edwards  would  take  him  for  twelve 
months.  He  accordingly  went  to  Edwards^  and  entered 
into  an  agreement  with  him  in  writing,  and  under  feal, 
covenanting  to  ferve  him  for  12  months  in  his  bufinefs  of 
a  taylor;  and  Edwards  covenanted  to  inftrufi  him  in  that 
bufinefs,  and  find  him  in  victuals,  drink,  and  lodging,  and 
at  the  end  of  the  term  to  pay  him  I2l.  in  confideration  ef 
his  fervice.  The  agreement  was  not  damped.  He  wss 
nineteen  years  of  age  when  he  left  Grimes ;  and  the  inden- 
tures were  not  afiigoed  or  cancelled  i  but  after  he  had  ferved 
Edwards  two  months^  Grimis  gave  hiih  up  his  indentures, 
and  he  continued  to  ferve  Edwards  to  the  end  of  the  year', 
and  then  received  his  wages,  and  applied  them  to  his  own 
ufe.    I'he  queflion  was,  whether  he  gained  a  fettlement 

by 
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by  bis  fervice  with  EdwarJs  in  tbe  H^fy  Trinity  f-'-'^hm 
Kinj9n  Cb«  J.    It  is  extremely  clear,  that  while  the  indeo* 
cures  of  apprenticefliip  continue  in  force,  the  apprentice  is 
notfuiJMris^  and  cannot  gain  a  feiclement  as  a  fervanc.   But 
it  has  been  fettled  in  the  above  cafe  of  iC.  v.  St.  Giorgi,  Hmn§^ 
viT'fpiari^  that  the  apprentice  need  not  continue  in  the. 
aAual  (ervice  of  the  firft  uiafler  during  the  whole  term, 
but  that  if  he  be  afligoed  over  by  the  firft  mafier»  or  conti-  . 
nue  with  bis  privity  and  confent  in  the  fervice  of  another 
perfoOt  he  may  gain  a  fettlement  by  ferving  the  fecond 
mafler    40  days.      The  cafes  which  have  been  decided 
upon  this  fubjefi,  have  been  determined  on  nice  diftinc- 
tions  ^  but  fiill  thefe  diAindions  ought  to  be  adhered  to^  as 
they  have  fettled  the  boundaries  on  this  point     The  one 
is  the  laft  cafe  of  JE.  v.  Fremingtony  where  it  was  held  that 
the  apprentice  gained  a  fettlement  by  ferving  the  fecond 
ipafier  with  the  cmftnt  of  the  firft,     1  he  cafe  on  the  other 
fide  is  that  of  K,  v«  St*  Lukis^  Middkfex  {a)^  where  a  gt- 
rural  Hctfut  given  by  the  mufler  t§  the  apprentice  tp  Jerve 
whim  hi  wouUy  without  any  confent  to  ferve  any  perfon  in 
particu/m'f   was  held  not  fu&cienc  to  gain  a  fcttleoient. 
Now  this  cafe  falls  within  the  principle  of  the  former  of 
thefis ;  for  the  apprentice  went  not  only  with  the  confent, 
but  with  the  exprefs  recommendations  of  the  firft  maAer 
to  ferve  the  fecond,  and  he  went  there  to  follow  the  fame 
trade  which  his  firft  mafter  had  exercifed.     It  has  been 
faid  that  this  cafe  mud  be  governed  by  that  of  JiT.  v.  Sand" 
firi  (b):  but  there  is  a  folid  diftindion  between  that  cafe 
and  the  prefent.     For  there  the  maflei  gave  up  the  inden* 
tufes  previous  to  the  pauper's  entring  into  the  fecond  fer- 
vice I  but  here  the  indentures  were  not  given  up  till  more 
than  forty  days  had  elapied  after  the  appientice  had  fervedt 
the  fecond  mafter ;  and  that  is  fufficient  to  give  him  a  fet- 
tlement in  that  parifli.     Suppofing  this  quedion  were  to 
ariie  in  another  (bape,  and  that  the  pauper  vi^ere  profecated 
for  exercifing   his    trade  without   having  fervtd  an  ap- 
prenticefliip  according  to  the  ftatute,  there  is  no  doubt  but 
that  the  fervice  with  the  fecond  mafter  would  be  deemed  a 
fervice  under  the  indentures  previous  to  the  time  of  their 
being  delivered  up  — Buller  J.    The  pauper  could  gain  no 
fettlement  by  living  as  a  hired  fervant  with  Edwards^  be* 
caufe  the  indentures  of  apprenticefhip  ftill  exified  j  and  the 
only  queftion  is,  whether  the  mafter  did  e^prefsly  confent  to 
that  fervice  or  not  ?  For  all  the  cafes  (hew  that  mereimw" 
ledge  is  not  fufficient }  knowledge  does  not  imply  confent. 

(«}  P^,  thw  fiime  titlf  •  {h)  F^,  thia  famt  title, 
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Now  here  was  an  exprefs  confent  and  recommendation  of 
the  firft  mafter  to  ferve  the  fecond,  and  thien  the  cafe 
comes  precifcly  within  that  of  K»  v.  Fremi'ngton.  If  in- 
deed the  apprentice  had  not  gone  into  Edwards*^  fervice»  he 
would  rot  have  gained  a  fettlrment  by  ferving  any  other 
perfon,  becaufe  a  genera)  licence  to  ferve  whom  the  apr 
prentice  choofes  is  not  fuiScient.  By  going  into  the  fer- 
vice  of  any  other  perfon,  the  apprentice  would  have  gone 
without  the  exprefs  confent  of  the  firft  mafter,  and  there- 
fore might  have  been  recalled  by  fuch  mafler;  but  be 
could  not  have  been  recalled  by  the  firft  mafter  from  the 
fervice  of  Edwards^  becaufe  of  the  cxpreft  confent  to  fcfve 
Edwards.  This  is  diftinguifliable  from  the  cafe  of  K.  v. 
Sandford\  for  there  the  mafter  had  given  up  (he  inden- 
tures, and  he  had  no  logger  any  power  over  the  fervant  ; 
but  here  the  indentures  were  in  force  during  the  firft  two 
months  of  the  pauper's  fervice  with  Edwards.  The  othe^ 
judges  concurred.  Both  orders  confirOicd..  Durnf.  and 
EajU  3  V.  605. 
Firft  mafter*!  //.  16  G.  3,   Chudley  and  Idiford.    Mary  Strut  the  pau- 

confent  neref-      p^p  ^^g  legally  bound  apprentice  by  the  pariOi  officers  of 
i7XT%»'J^ng   ChudUy  to. Philip  Matthews  of  that  place,  till  twenty-one 
a  ictt'etneot  bj     ycars  of  age  or  day  of  marriage  ;  and  lived  with  him  there 
Seniogaiiother.  fQ^f  years ;  when  he  adi^ned  her,  by  parole,  to  Jofeph  Stelii- 
ford  of  Idefcrd\   with   whom  (he  lived    feven  months; 
when  flie  ran  away  from  SteUlford^  and  returned  to  Chud- 
ley^ and  refided  there, for  nine  months  as  a  fervant  to  John 
Hayes  at  a  publick  houfe,  with  the  knowledge,  but  with- 
out any  exprefs  confent  of  Matthews  or  Stelliferd\  and  J^on 
Hayes  did  not  know  that  the  pauper  was  an  apprentice. 
Matthews^  the  original  mafter,  refided  in  Chudley  during 
the  time  that  the  pauper  lived  mthHayes^  and  frequently 
faw  her  there,  and  applied  to  SteUi/ord  to  take  her  back  to 
ideford^  and  threatened  to  put  him  to  trouble  if  he  did  not. 
During  the  time  that  ftie  was  at  Chudley  as  aforefiiid,  (he 
was  taken  il),  and  part  of  the  time  fo  ill,  in  tho  work- 
houfe,  that  (he  could  not  be  removed,  and  was  then  re- 
lieved by  Stelliford  in  the  workhoufc  there.    She  never  re- 
turned \oldfford\  but  continued  for  the  laft  two  J* cars  of 
her  apprenticefhip  in  Chudley  in  good  health,  where  the 
apprentice(bip  expired,     it  was  argued,  that  the  pauper*s 
fervice  at  Chudley    after  her  return  from  Idiford^  was  a 
fervice  under  the  apprenticefhip ;  being  by  confent  of  her 
mafter  Stelliford^  who  manifefily  confidered  her  as  his  ap- 
prentice whilft  (he  refided  there.    But  by  L.  Mamfield: 
Here  is  no  confent  of  the  mafter,  either  exprefs  or  im- 
plied :  bis  mere  knowledge  of  it  doth  not  imply  his  con- 
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fent.  And  the  whole  court  were  uDanimous,that  no  fet" 
tlement  was  gained  at  CbuJ/ey  after  the  pauper's  return 
from  Idcford,     Burr.  Settl.  Caf.  821. 

7*.  5  Gr.  3«  St.Luki*%  in  MiddUftx  and  St,  Leonartts^  Sbcfe-  iipprtntice 
ditcb^    The  pauper,  IVtlliam  Hutcbins^  was  bound  a  parifii  working  with 
apprentice  to  one  Frofl^  a  fhcemaker  in  Souihwark,  till  his  ^^^ji'^^f'.h^e"* 
age  of  twenty-four,  and  ferved  hioi  there  three  years.   The  conf  nt  ot  ih« 
matter  then  removed  to  the  parilh  of  6^/.  Luke  \t\  Middlrfex^  firft  mailer, gaint 
lating  the   apprentice   with   him,  where  he  ferved  four  ^  fci«^«««"*« 
years.   The  mafter  then  told  him  to  go  about  his  bufinefs, 
and  work  for  hioifelf ;  but  the  indentures  were  not  can- 
celled nor  delivered  up.     The  pauper  hired  himfelf  as  a 
journeytnan  to  feveral  mafters  of  the  fame  trade  in  different 
pariihes;  and  believed  the  faid  Froft  did  not  know  what 
matter  he  worked  with  after  he  left  him,  nor  ever  called 
upon  him  to  accojnt  for  what  money  he  earned,  and  the 
pauper  applied  th<5  fame  to  his  own  ufe.      He  worked  and 
lodged  the  lad  forty  days  before  he  attained  the  age  of 
twenty- four  years,  in  the  parifli  of  St,  Lconarii^  Sbored'ttchm 
Ihequeftion  was,   VVhether  he  gained  a  fcttlemcnt  at  St. 
Litnard^B  by  this  fervice?  By  L.  Marisjield  and  the  court: 
The  indenture  of  apprenticcfhip  remained  in  force;  and  the 
relation  of  mafter  and  apprentice  continued.     But  this  fer- 
vice in  St.  Leonardos  cannot  be  confidefed  either  as  a  fer- 
vice of  his  iirfl  mader  or  as  an  affignment.     He  was  in- 
capable of  making  a  contrad  by  way  of  hiring  and  fervice, 
or  of  any  SiSt  to  gain  a  fettlement.     If  his  mafter  had  af- 
figned  him  over  to  a  particular  perfon,  it  would  have  gain- 
ed him  a  fettlement  as  a  fervice  to  the  mafter.    But  this 
working  in  St.  Leonard's  was  not  carrying  on  the  bufrnefs 
of  the  tirft  mafter  there,  nor  any  fervice  under  the  in- 
denture.  But  the  fettlement  is  in  that  parifh  where  he  had 
laft  ferved  his  firft  mailer  as  an  apprentice  for  forty  days, 
which  was  in  St.  Lukif.     Burr.  Settl.  Caf.  542.     Black.    ' 
Rep.  553. 

£.  9  G.  St.  Olavi^s  and  All  Hallows.    If  a  mailer  aOigns  Apprentice  tr- 
over his  apprentice,  and  the  apprentice  ferves  in  purfuancc  figoc** 
of  that:  affignment,  he  thereby  gains  a  fettlement;  and  it 
differs  not  whether  he  ferves  with  one  mader  or  another, 
for  he  ftill  ferves  by  virtue  of  the  firft  indenture*     t  Sejf. 
C.  215,    .  . 

T.  19  G.  2.  Petrox  and  Sioh  FUming.     Anne  Giles ^  the  Apprfntket^ 
pauper,  was  bound  a  parifh  appren^tice  to  Rebeccd  Gregory  f>gne<*  *>y  ^»- 
6f  St.  Petmx,  till  her  age  of  twenty-one.     She  ferved   Jb;i„'"d"^^^^^^ 
there  five  years  s  when  the  faid  Rebecca  Gregory ^  by  in-    a  fecond  maftcr 
dorfement  on  the  indenture,  delivered  up  the  faid  inJen-   g«in««fe«ie- 
lure,  together  wich  all  her  right,  iniereft,  and   term  of  ^^l  ^   'V* 

Vol..  III.  D  d  years 
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jears  then  to  come  and  unexpired,  of  the  faid  apprentice^ 
to  Philip  Foale  of  Stoke  Flemings     And  on  the  fame  day, 
the  faid  Anne  Giles^  being  then  of  the  age  of  fourteen 
jesrs,  did  voluntarily  bind  herfelf  apprentice  by  indenture 
to  the  faid  Philip  Foale \  and  ferved  him  under  the  faid  in- 
denture at  Stcke  Fleming  for  feveral  years.     The  quedion 
was,  whether  a  fettlement  hereby  was  gained  at  Stoke  Fle^ 
fning?  It  was  obje6^ed,  that  here  was  no  regular  affign- 
mcnt  of  the  firft  indenture  to  Pkilip  FoaUy  it  being  only 
delivered  up,  but  not  afiigned.    And  the  term  was  not  ex- 
pired  when   (he  bound   herfelf  to  Philip  FoaU,     By    the 
court :  Though  an  alignment  of  fh  apprentice  (except  in 
London^  by  cuRom)  cannot  ftridlly  be  made;  yet  as  this 
aflignment  was  with  the  aflcnt  of  the  miftrefs,  the  fervice 
under  it  will  be  good  for  the  purpofe  of  gaining  a  fettle- 
ment: for  the  fervice  continued  under  the  firft  binding* 
Bur.  Sett,  Cnf,  25 O. 
Appreniice  *nd        E.  20  G,  2.     Clapham  and   Aujiwick*     Michael   JViffan 
inreoiore  cell-     j^^  pauper  was  bound  a  pariOi  apprentice  to  one  Thomas 
loITd maOer'/ana  J^^l^fi^  of  Auftwuky  tenant  to  the  reverend  Mr.  Jackfrn 
by  him  D)-cei     of  Clapham^  who  had  covenanted  to  indemnify  his  tenant 
wih* third        againft  all  parifli  charges.      Thomas  Jackfon  carried  him  to 
'uiCts.tRi^  *    ^^^  landlord,  together  with  the  indenture ;  who  accepted, 

received,  and  provided  for  him.  He  dcfircd  the  mother  to 
provide  for  the  boy  ;  who  did  fo,  for  three  years,  in  >/«/?- 
w'ik  \  and  the  reverend  Mr.  Jackjon  paid  her  20s.  a  year. 
Then  he  lived  with  him  in  Clapham  eight  weeks  s  and 
then  ran  away  to  his  mother,  and  remained  a  quarter  of  a 
year  with  her  in  Aujiwkk^  and  the  reverend  Mr.  Jackfon 
confenttd  to  his  being  there.  Then  the  pauper  was,  placed 
with  his  brother,  a  mafon,  in  Aujlwick^  as  an  apprentice^ 
by  the  reverend  Mr.  Jackfin^  who  gave  him  a  new  fuic  of 
clothes.  And  he  ferved  his  brother,  as  an  apprentice^  a 
twelvemonth  or  two,  in  Aufiwick ;  who  took  him  as  an 
apprentice,  and  quitted  the  reverend  Mr.  Jackfin  of  him. 
But  the  reprefentatives  of  the  firft  mafter  (who  was  then 
dead)  knew  nothing  of  this,  nor^  ever  aflented  to  it ;  nor 
any  thing  of  his  living  with  his  mother.  It  was  objeded, 
that  this  fervice  of  the  third  mafter  in  Aujiwick  could  not 
be  confidered  as  a  fervice  under  an  afljgnment,  nor  as  a 
fervice  under  the  indenture,  for  want  of  the  confent  of  the 
firft  mafter.  On  the  contrary,  it  was  infifted,  that  this 
fervice  muft  be  confidered  as  under  the  indenture ;  the  firft 
parol  aflignment  being,  to  this  purpofe,  good.  Wilfon  was 
the  legal  apprentice  of  Thomai  fackfon^  aad  the  equitable 
apprentice  of  the  reverend  Mr.  yackfon.  A  legal  aflign- 
Bient  is  not  necelHiry.  And  this  it  a  fufficient  fervice  im« 
a  dcr 
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dcr  the  firft  indenture.  To  this  it  was  replied,  thit  he 
gained  bis  laft  legal  fetllement  a:  Clapham^  by  the  eight 
weeks  fervice.  Ihe  agreement  with  the  mafon  is  nofdn 
afiignmeHt,  but  an  attempt  of  a  new  binding,  whilft  the 
fidi  indenture  was  fubfifting;  which  therefore  is  not  good. 
By  Lee  Ch.  J.  and  the  court :  The  {Utute  only  requires  a  ' 
binding  by  indenture,  and  gives  a  ret;lement  where  the  laft 
forty  davs  are  fervcd.  Here  is  a  binding  by  indenture ; 
and  the  firft  ma^er  delivers  over  the  apprentice  and  inden- 
ture to  his  landlord,  who  receives  him.  This  therefore  muft 
be  looked  upon  as  receiving  him  under  the  terms  of  the 
indenture.  If  there  h^d  been  no  inhabitancy  elfewhere, 
after  the  boy's  living  eight  weeks  with  the  reverend  Mr. 
Jackf^n^  at  Clepham^  the  fettlement  had  been  there.  But  a 
fectlement  is  fixed  at  Aujlw'ick^  by  the  boy's  living  there 
a  quarter  of  a  year,  with  the  confent  of  his  m^fler,  and 
after  that,  by  his  fervice  to  the  mafon.  Thee  is  lio 
ground  for  the  diftinclioii,  that  a  fecond  mafter  cann')t  af- 
fign  to  a  third,  that  is,  fo  far  as  to  gain  a  fectlement  by  the 
fervice  under  it.  This  was  not  a  new  binding  to  the  ma- 
fon, for  a  new  contrail  could  not  be  made  whilll  the 
former  fubfifted  ;  but  the  fervice  with  the  mafon  was  a  fer- 
vice under  the  firft  binding.     Burr.  SettL  Cof.  226. 

E,  7  G.  3.  Tavi/fock  and  Idly,     Rofnmond  Cook^  a  poor  Aoprentice  af- 
boy,  was  bound  a  parifh  apprentice  to  Richard  Rundle  at  lUf^jJ^^j^i 
Lfmerun^  with  whom  he  lived  there  feveral  years.     Then  hi»fd  to  a  third 
Rundle  transferred  him  by  alignment  to  John  Prout  of  mAn<r,  with  the 
MUtcn  Abbou  with  whom  he  lived  until  he  was  twenty  ^«o"d  m^fttrr'. 

1       r    ir     •  1  t_'    i_      •  i_         /r       J  L-     r       •         c jnfcnt,  gain* • 

years  and  a  half  old,  at  which  time  he  otrercd  his  fervice  fetrtemenr  by 
to  Thcmas  Mafrn  of  Kelly.     Mafon  apprt* bending  he  was  ^rvini{  thf  third 
an  apprentice  to  Prout^  fent  to  him  to  know  whether  it  "**^*'' 
was  with  his  confent  that  Cook  (hould  live  with  him.     To 
which  Prout  anfwered,  with  all  his  heart  ;•  he  might  live 
with  Mafon  or  any  body  elfe,  provided  he  performed  his 
agreement  with  him,  which  was,  to  pay  one  guinea  a  year 
during  the  remainder  of  his  apprenticefliip.     Accordingly 
he  lived   with   Mafm  in  Kelly^  hx  a  year  and  upwards. 
The  feifions  being  of  opinion  that  he  gained  no  fettlement 
thereby,  vacated  the  order  of  the  two  juftices  which  re-  - 
moved  the  pauper  from  Tavtjiock  to  Kdly^      It  was  moved 
to  quaib  the  order  of  feilions;  and  urged,  that  being  a 
parilh  apprentice,  and  an  infant,  he  could  not  be  transfer- 
red without  the  confent  of  the  juftices,  and  himfelf  could 
give  no  confent ;  and  if  he  could,  it  would  not  follow, 
chough  he  could  live  in  Kelly  as  an  apprentice,  without  the 
privity  of  the  fit  ft:  mafter  Rundle^  and  there  is  no  confent 
at  all  from  him  either  exprefs  or  implied.     L.  Mansfield 

D  d  2  (aid. 
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faid,  the  only  queRion  is,  whether  Pr§9it  confented  ?  tnd 

it  is  clear  he  did  confent :  and  his  confent  included  that  of 

the  firft  mafter,.    And  the  order  of  feffions  was  quafhed, 

and  the  order  of  the  two  jufiices  afiirmed.     Burr.  &///• 

Caf,  578.     BlacL  Rgp^  635. 

Iaa«iiture  bcinf       T.  21  fff  22  C  2.     St.  Mary  KalUndar*s  and  £/.  M- 

i'^^rVntJw  ca!!^    fW/'s.     John  Miles  the  pauper  was  bound  by  indenture 

\\ir^{itim%t^      an  apprentice  for  fcven  years,  to  yohn  Gngprj  of  St.  Mi- 

gain  ft  fettle.       chains ;  and  under  that  indenture  lived  with  the  faid  Jcbn 

rnTcrVJ"'*"'    Gngory,  and  fcrvcd  in  5/.  MichaeC^  for  five  years ;  And  at 

the  end  of  five  years  left  his  faid  mafier ;  and  the  inden- 
tures were  exchanged  between  the  maflc;r  and  the  appren- 
tice's father,  by  confent  of  the  apprentice.  And  about 
one  year  afterwards,  the  father  of  the  faid  Jcbn  Miles  con- 
traded  with  IVUiiom  StcckdaU  of  Twrfcrd  for  binding  the 
faid  John  ilff/f/ apprentice  to  the  faid  TViUiam  Stcckdalt  fot 
four  years }  and  in  confequence  of  that  agreement,  the  faid 
John  Miles  went  to  the  faid  William  StockdaU  on  triaJ, 
and  lived  with  him  in  Twyford  for  one  year  and  three 
quarters :  But  no  indenture  was  executed,  nor  any  other 
agreement  made.  And  while  the  faid  John  MiUs  lived 
with  the  faid  fyUllam  StockdaUt  John  Gregory  his  former 
mailer  lived  within  four  miles  of  7u;;/i7rJ«  and  knew  of  bis 
being  in  the  fervice  of  the  faid  lyUliam  StockJale.  But  no 
other  proof  was  made,  that  the  faid  John  Gregory  confented 
or  agreed  to  the  contrail  made  between  the  faid  John  Miln*9 
father  and  the  faid  William  StocidaU.  The  quefiion  was, 
Whether  under  the  circumflances  of  this  cafe,  any  fettle- 
ment  was  gained  at  Twyford  f  By  Lee  Ch«  J.  and  the 
xourt :  There  can  be  no  ground  to  cohfider  this  as  a  fet* 
tiement  at  Twyford^  but  upon  fuppofing  the  firft  inden- 
tures to  have  fubfiiled,  and  that  the  fervice  at  Twyfird  was 
under  them.  But  that  could  not  ba$  becaufe  the  ex- 
change of  the  Indentures  certainly  amounted,  cither  in  law 
or  in  equity  (and  they  are  the  fame  thing  in  thia  cafe),  to 
a  cancelling  of  them,  and  a  determination  of  the  appren- 
ticcfliip under  them.  BeGdes,  there  is  no  confent  of  the 
original  matter,  but  the  contrary  is  apparent ;  his  know- 
ledge of  the  Ua  doih  not  at  all  imply  his  confent  to  the 
tranfaflidh.  The  apprentice's  living  at  Twjfori  was  not 
under,  but  contrary  to  the  firft  indenture*  It  was  in  con- 
fequence of  a  frefli  agreement,  and  fcr  a  new  term.  Bur. 
Settl.  Caf.  274. 
In^entQTe  being  M.  22  G.  3.  Deanjhold  and  Langham,  Two  jufticcs 
dciiv^reJ  up  by  rcmovc  William  Ellingu/ortb  from  the  hzmlel  of  Deanjlo'd 
itd«^hTcfme  '^  ^^^  P^"*  oi  Oakham^  to  the  parifli  of  Langbami  the 
tf AC  bu  ooti-  feffiona  0x1  appeal  confirmed  the  order,  and  ftated  the  fol- 
lowing 
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lowing  cafe:    That  the  pauper  ff^illiam  EUin^worth  was  ^e»««««.t« th« 
bound  an  apprentice  by  the  parifti  officers  of  Dianjhold^  to  frg^kwii/ '^' 
BfHjamin  Stirhfn  of  Langharriy  weaver,    to  ferve  til  J  the  mafter,  fuch 
age  of   24  years;  under  which  indenture  he  fcrvcd  up-  ^''«ce gtiw • 
wards  of  four  years,  when  Stimfon  his  mafter  failed^  and 
having  no  longer  employment  for  him,  told  his  faid  ap- 
prentice be  might  go  to  his  father  John  EUingworth  at 
Oakham ;  upon  the  apprentice's  coming  home,  his  faiher 
applied  to  one  Betcroft  of  the  faid  Deknjhold^  weaver,  to 
take  the  f<iid  apprentice  for  the  remainder  of  the  term  ;  the 
father  of  the  apprentice  then  went  to  Stimfon^  who  was 
at  home  under  confinement,    and  told  his  wife  that  he  bad 
got  a  new  matter  for  his  fon  ;  whereupon  Stim/on's  wife 
went  up  to  her  hufband's  chamber,  and  informed  him  that 
the  father  of  the  apprentice  was  come,  and  faid  he  had  got 
a  new  mafter  for  his  fon,  and  defired  the  indentures  might 
be' given  up;  upon  which  Stimfon  gave  the  indenture  to 
his  wife,  who  delivered  it  up  to  the  apprentice's  father; 
the  faid  Stimfon  having  firft  made  croiTes   upon  it,    as  a 
token  that  he  had  refigned  up  the  indenture  and  appren- 
tice :  the  apprentice  was  under  age.    Soon  after  Bacrofl 
went  to  Stimfon^  to  afk  him  whether  he  was  willing  to 
reftgn   up  his  apprentice,    and  to  turn  him  over,    as  he 
was  going  to  take  him  if  he  (Stimfon)  was  willing,  and  his 
father  would  clothe  him:  Beecreft  funhcr  faid  (if  things 
came  about)  he  hoped  he  (Stimfon)  would  not  fetch  him 
again,  to  which  Stimfon  replied  he  never  would  :  Beecroft 
then  faid  there  was  no  occafton  for  a  deal  of  trouble  ia 
Urning  him  over^  if  he  (Stimfon)  would  be  honed ;  and 
upon  this.  Slim/on  aflfured  him  he  never  would  fetch  hii 
apprentice  away,  and  Bucrofi   then  declared,  that  if  we 
have  an  agreement  drawn  to  our  facisfadtion,  it  will  be 
better  thaii  having  fo  much  trouble  about  it,  and  immedi- 
ately went  away  fatiafied  that  he  might  keep  the  apprentice 
as  a  turnevir.     The  apprentice  flayed  with  Beecroft  three 
years  and  a  half  by  virtue  of  the  above  trail fa^fl ion,  and  aa 
agreement  was  entered  into  between  the  father  of  the  ap- 
prentice and  Beecroft  in  the  prefence  of  the  apprentice,  but 
be  was  no  party  to  it,  and  the  partfh  officers  of  Deanjhold 
were  perfedl  ftrangers  to  it;  Beecroft  kept  the  agreement 
and  the  original  indenture.     It  was  admitted  by  both  par- 
ties, that  at  the  time  the  indenture  was  delivered  up  to  the 
pauper's  father,  Stimfon  confidered  the  pauper  perfectly  at 
liberty,  and  that  his  indenture  was  fo  given  up,  that  he 
might  make  any  frefh  agreement,  and  looked  upon  him 
to  be  quite  at  large.— —By  L.  Mansfield  and   the   court. 
There  is  no  difficulty  in  ihis  cafe ;  The  indenture  con- 
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tinucs  in  farce,  and  the  only  quertion  is,  whether  the 
fcrvice  of  the  fecond  was  with  the  confcnt  of  the  fiift 
ifiafler  ?  for  if  fo,  it  is  a  fcrvice  under  the  indenture :  of 
this  there  can  be  no  doubt,  for  he  confeots  expre^^ly,  he 
cancels  the  indenture,  and  diredis  it  to  be  delivered  to 
the  father  of  the  infant  apprentice  who  came  to  him  for 
the  purpofc  of  this  aflignment,  and  he  undertakes  to  the 
fecond  njailer  that  he  would  not  reclaim  him.  «  Both 

orders  qua(hed.     CaL  Caf,  j  26. 

'  E,  15  G.  3.  Ojftrton  and  Stockport.  The  piupcr, 
when  twelve  yvars  of  age,  was  by  indenture  bound  an 
apprentice  by  the  churchwardens  and  overH^ers  for  feven 
years.  T^he  pauper  was  a  party  to  the  indenture  r  And  it 
was  allowed,  purfuant  to  the  Oatuie*  Near  fix  years 
after,  the  pauper  and  his  mafter  entered  into  the  follow- 
ing agreement :  That  the  pauper,  upon  paying  his  ma(Vcr 
1 2d.  a  week,  and  providing  for  himfeif,  fhould  be  at 
jibcrty  to  worlc  for  his  Own  bent/it  diuina  the  remainder 
of  his  apprenticefbip  term  ;  and  the  mafier  (hould  find 
him  a  loom  for  the  remainder  of  bis  apprenticeihip  ;  and 
the  mafier  toieceivc  the  12 d.  a  week,  as  a  fatisfaA.on  for 
his  fervice  during  the  remainder  of  his  apprentice  (hip. 
The  pauper  was  of  the  age  of  18  at  the  time  of  making 
the  agreement.  Neither  the  churchwardens  nor  over- 
feers  were  privy  \o  it ;  nor  was  the  indenture  cancelled 
or  delivered  up.  The  pauper  married,  and  removed  to 
Offertorty  and  there  worked  during  the  laft  40  days  before 
the  jufiices  removed  him  from  thence,  With  the  fame 
tradefman  who  employed  his  mafter  :  and  the  mailer  pro-> 
vidcd  him  a  loom,  and  knew  with  whom  he  was  working  ; 
but  did  not  give  any  paaicular  direi^ion  orconfent.  7  he 
(pauper  received  the  profits  to  his  own  ufe.  l>.e  mafter 
demanded  of  him  the  1 2  d.  a  week  ;  but  the  pauper  was 
rtot  able  to  pay  him.  7  he  court  held,  that  the  aifprentice* 
fliip  continued  5  that  the  pauper's  fervice  in  Offtrton  was  a 
i^rvice  under  it  \  and  that  his  fettlement  was  in  Offtrtw^ 
Bur.  Settl.  Caf.  802. 

//.  31  '(?.  2.  Auftrey  and  Grindon.  Franch  Ofton^ 
being  then  about  ren  years  of  age,  was,  in  Aprii  174^9 
bound  a  parlfh  apprentice  to  Samuii  Lyfhati  of  the  parifb  of 
Grindan^  till  his  age  <'f  24.  He  ferved  with  his  mafler 
(here  under  the  indenture  till  Muhaelmas  1754  ;  at 
which  tirne^  the  mafter,  in  confideration  of '40  s.  then 
paid  to  him  by  the  apprentice,  agreed  to  difcharge  him ; 
which  receipt  and  difcharge  were  indorfed  and  writ- 
ten by  the  mafler  on  the  indenture,  which  he  then  delt^ 
vered  up  to  the  apprentice.     The  faid  apprentice  then  went 

and 
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and  hired  for  a  year,  and  ferved  that  year  in  the  parifll  of 
Jitgham.      Afterwards,  to   wit,  at  Muhcelmai    17559  be 
hired  for  a  year,  and  ferved  that  year  in  the  parifh  of  Aufirtf^ 
He  was  then  upwards  of  23  years,  but  not  24  years  of  age. 
The  two  juftices  remove  hion  to  Grindon^  judging  him  to 
liave  gained  no  fettlement  under  thefe  fervice^\     The  M" 
fions  quafli  the  order.     It  was  moved  to  qua(h  the  order 
of  feilions.     Againft  this,  it  was  urged,  thac  the  apprentice        , 
by  bis  difcharge  became  jut  juris.     No  intereft  at  all  re- 
mains in  the  pariih  officers.     Their  power  is  only  a  limited 
power,  and  a  pariih  child  thus  bound,  agrce.ibic  to  the  fta- 
tuteof  the43£/.  is  upon  the  fame  foot  as  if  he  had  bound 
himfelf  j  aiid  when  of  full  a»e,  is  at  liberty  to  confent  to  his 
own  difcharge,  and  thereby  to  put  an  end  .to  the  apprentice- 
ihip.    But  if  not,  yet  the  fcrvice  being  by  the  maAcr's  leave 
and  confent,  it  gains  him  a  feulement  in  the  place  where 
it  was  performed  ;  whic^  wasfiift  in  Higham^  and  afterwards 
injiufirey, — ^y  h,  Mansfield  Ch.  J-.     The  whole  depends 
upon  the  queftiun,  whether  he  wai>  of  age,  or  under  age, 
at  the  time  of  his  confenting  to  the  difcharge.     And  by 
comparing  the  dates  as  above,  it  appears  that  he  was  under 
age;  and  then  his  confent  figmiies  nothing;  for  the  con* 
fent  of  an  infant  apprentice  is,  as  If  he  had  given  noconfeot 
at  all.     And  if  fo,  bis  fubfequent  ferviccs  can  never  be 
ccnfidercd  as  performed  by  the  mafter's  leave  and  confentf 
and  fo,  as  being  a  fervice.of  his  mafter  under  the  indenture; 
.  becaufe  this  is  no  exprefs  and  explicit  leave  and  confent 
given  by  the  mafler  to  the  particular  fervice  (as  in  the  cafe 
of  Frtmmgfon  abovementioned) ;  but  was  intended  to  be  al- 
together general,  and  is  even  founded  in  a  miftaken  ap« 
preheniioii,  that  the  apprentice  could  confent  to  his  being 
difcharged ;  which  he,  being  an  infant,  was  not  capable  of 
doing.     And  the  order  of  feffions  was  quafhed,  and  the 
orieinal  order  affirmed.     Burr,  SettL  Caf.  441.. 

T.  26  G.  3.  Sandfsrd  and  BiJbopjiawt9n.    fplliiam  Wib-  DefWerinf  up 
^#r  and  his  wife  and  children  were  removed  from  ^andfofd  Ji^hen"thrap-' 
to  Bifi)opJlawtM.      The  feffions  quaflied  the  order,    and  prentice  u  under 
ftated  fpecially :— That .  the  pauper  was  legally  fettled  at  "s*  <*<»«*  °***<*>^* 
BiJbopJl^wUn  by  birth,  and  was  bound  an  apprentice  by  pJenliceflJlpf" 
the  officers  of  that  pariih  at  the  age  of  eleven  to  Edmund 
Sagi  of  (hat  place  till  24.     That  he  lived  with  the  faid 
.  Sagi  for  five  years,  when  bis  ma/itr  gave  him  up  his  inden* 
tun^  and  recommendid  bim  to  live  with  tVilliam  Vfrney  qf 
the  pariih  of  Chittlebampton  Thatcher^  with  whom  the  ap- 
prentice made  an  agnement  as  a  jervant  for  three  years* 
That  while  be  was  .with  Vernty^  Sage  had  converfation 
V'ith  f^irmj^a^d^dtfytd  him  to  keep  back  foQieof  tl|e  pau- 
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per's  wages  to  provide  him  with  cloaths,  apprehend ing* 
that  other  wife  he  would  come  upon  him.  That  afiouc 
the  expiration  of  that  time  be  returned  to  BiJbopJIarvtsn 
(where  his  naafter  S^f^  then  refided),  and  lived  with  one 
7tfj/<  there,  with  his  mafterU  knetuitdge^  who  frequently 
coiiverfed  with  the  faiJ  Toyte  while  the  pauper  lived  with 
him,  but  not  upon  the  fubjed  of  his  apprenticefliip ;  that 
after  the  pauper  had  live  J  with  Toyti  three  months,  bt 
tame  back  to  Sage*j  hovfi  and  livtd  with  kim  fcr  a  m&ntb^ 
poying  his  majlgr  6  d.  a  week  fir  his  lodging.*  By  L» 
Mamfield^  It  feems  to  me  clear  that  the  pauper  could  not 
gain  a  fettlement  after  the  firft  f\vt  years  under  the  inden* 
ture  as  an  appretttice^  becaufa  neither  party  in  fact  conil* 
dered  the  ferviceas  fuch  ;  they  confidered  the  indenture  as 
given  up,  and  put  an  end  to  for  ever;  fo  that  the  fervice 
was  not,  nor  was  intended  to  be,  in  the  capacity  of  an 
apprentice ;  neither  did  the  pauper  gain  a  fettlement  as  a 
fervanty  becaufe  there  could  not  be  fuch  a  fervice  in  point 
of  law  during  the  cxtftenceof  the  indentures  fo  that  though 
in  reality  there  was  a  fervice  in  point  of  fad,  yet  it  cannot 
be  applied  to  the  purpofe  of  gaining  a  fettlement,  becaufe 
•in  point  of  Jaw  the  indenture  ftill  fubfifted.— -— The 
fithcr  judges  concurred.-— ~*The  order  of  feffions  quafhed, 
and  the  original  order  affirmed.  Caf.  by  Dumfm  and 
Eaf,  281. 
Apprentice  £.  6  G.  3.  Eccle/al^ Bierlow  sikI  Warfleiw.  ,  The  pao* 

When  of  full  tge  p^|.  SamuellVilJhawy  being  a  parifli  apprentice,  after  he 
St'di^barge*      ^^^  attained  the  age  of  21  years,  agreed  with  his  mafter  to 

cancel  the  indentures,  and  the  fame  were  accordingly  can* 
celled.  Afterwards,  he  hired  for  a  year,  and  ferved  that 
year  in  Warft^^Wy  which  was  within  the  term  comprehended 
^  in  the  indenture.  It  was  objeded,  that  he  was^  not  fui 
juris  when  he  entered  into  the  contra£l  to  ferve  at  Warjlow^ 
for  the  binding  being  by  the  parifli  under  the  43  EL  €•  2. 
he  could  not,  though  above  the  i^e  of  21,  cancel  the  in- 
dentures without  the  approbation  oi  the  overfeers  of  the 

poor. By  L.  Mamfeld  Ch.  J.     There  U^m%  to  be  no 

neceffity  of  the  parifli  officers  joining  in  the  confent  to  dif. 
charge  this  apprentice.  There  is  no  authority  for  ir. 
And  I  fee  no  inconvenience  to  the  parifli,  or  to  any  pne 
elff,  in  its  being  done  without  their  concurrence.  The 
zQi  empowejs  them  to  bind  the  man-child  out  apprentice, 
till  he  comes  to  the  age -of  24.  And  the  aft  was  ncccflkry 
to  make  valid  the  binding  of  the  male  parifli  ap{»rentice  till 
his  ai^e  of  24';  for  he  could  not  be  bound  longer  than  till 
21  wiihoLTi  the  aid  of  the  at^ j  and  two' jiiJUces^re  to 
falfent  to  \\m.    But  the  f^me  rvafod  doihr  dat*  %Old  as  to 
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the  dircbarge  of  the  apprentice  ;  this  concerns  the  mafter 
and  the  apprentice  only.  The  latter  part  of  the  appren- 
tice's time  is  of  mod  fervice  to  the  mafter ;  therefore  the 
apprentice  being  of  age,  if  the  mader  and  he  agree  to  it, 
they  two  may  diflblve  the  contract :  if  (o^  then  this  perfon 
vfz^ful  juris  when  he  hired  himfelf  at  IVarJl'.w  \  and  con<- 
fequently  he  gained  a  fettlemcnt  there  by  a  hiring  and 
fervice  for  a  year.    Burr^  ScttL  Cof.  562.  Black.  Rep.^gj, 

M.  9  G.  3»  Notion  and  Royjlone.     Benjamin  IVatpn  the  Appren^we 
pauper,    when  an  infant,    was  bound  out  a  pariOi  ap-  i^Ji'^^nJ*!,!,"  *^ 
prentice  to  Htmnah  Cyftig  of  South  Hundly  widow,  occu-  mafter,  an^the 
pier  of  a  farm  within  the  faid  town(hip,  until  he  Oiould  iidenturc  dsli. 
attain  the  age  of  24  years.     After  he  bad  ferved  about  fix  *^*** **?• 
years,  flie  quitted  the  farm  to  her  fon  Stephen  Cuttle^  and 
left  the  apprentice  there  with  him.     The  faid  apprentice 
lived  with  Stephen  Cuttle  there  feveral  years.     Afterwards, 
being  defirous  to  leave    the   fervice,    he  applied    co   his 
mafter;  who  told    him  he  might   go  where  he  p1eafed« 
Whereupon,  he  hired  himfelf  at  feveral  places,  and  re* 
ceived  the  wages  to  his  own  ufe.     In  May  1766,  the  faid 
Stephen  Cuttle  gave  up  his  indentures  to  him.     In  February 
1767,  he  hired  himfelf  to  John  Baildon  at  Nottcn  j  and  the 
faid  Stephen  Cuttle  being  told  of  it  in  converfation,  faid,  he 
thought  it  a  good  place  for  him.     He  ferved  Baildon  at  A^^f- 
ion  above  40  days,  and  then  attained  his  age  of  24  years* 
— *-It  was  argued,  that  he  gained  a  fettlement  at  Notion, 
by  having  lived  there  40  days,  whilft  he  continued  appren- 
tice to  Cuttle.     Hannah  Cuttle  had  not  given  up  the  inden- 
tures :  Her  fon  alone  could  not  do  it.     The  mafter  being 
privy  to  this  fervice  of  Baildon  and  confenting  to  it,  or  ap- 
proving of  it,  it  was  then  a  fervice  of  the  original  mafter, 
though  a£l6a!ly  done  at  Baildon, — On  the  other  haiid,  ic 
was  iniifted,  that  this  was  no  fervice  under  the  indenture 
of  api^renticefhip.     The  pauper  hired  himfelf  as  being yiir 
juris.    The  mafter  did  not  confcnt  to  the  paupcr*s  ferving 
iny  particular  pcrfoit.     He  was  not  e^n  confulred  about 
it.     And  when  he  heard  of  it,  he  only  faid,  he  thought  it 
a  good  place  for  him.  And  he  had  before  given  him  a  genial 

leave  to  go  where  he  plcafed. The  court  were  clearly  of 

opinion,  that  the  fervice  with  Baildon  in  Nottcn  vtz^  not  a 
fervice  under  the  indenture  ofapprenticefhip  ;  confequent-. 
)y,  his  refidcnce  in  that  parifh  upward.^  of  40  days  was  not 
fufiicient  to  gain  the  apprentice  a  fettlement  there.     Burr, 
Settl.  Caf.  629. 

H.  26  G.  3.    K.  V.  Harherton,     Twb  juftices  remove  Apprentice  aif- 
John  Egbert  from  Harberton  to  AJhpnington  \  the  feflions  'JliYf  t  "bttlbc 

qoafliihc  order,  smd  ftnc  the  following  cafe: That  iDdcntuIe/n«t * 

the  delivered  up* 
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the  pauper  was  bound  by  the  pari(h  of  Harherton  an  ap* 
prenrice  to  Hilliam  Soptr  of  that  parifh,  until  24  years  of 
age ;  that  he  cootinued  with  his  faid  roafttr  until  be  was 
within  one  month  of  21  years  of  age,  when  he  defeited 
bisfervice,  and  was  abfent  ftrven  months,  an.d  then  he  re- 
turned to  his  father  at  Harbtrtcn^  where  he  fliyed  a  few 
weeks,  and  then  offered  himfdf  as  a  fervant  to  one  £</- 
monds  of  AJhprtingion^  who  refufed  to  take  him  udtil  he 
ihewed  a  receipt  from  his  mafler  Soper  for  buying  off  his 
time,  which  i;^ceipt  was  in  the  following  words  :  '*  Feb, 
a4th,  1783,  Received  of  ^<khn  Egbert  the  fum  of  4 1.  4  s. 
for  the  remainder  part  of  his  time,  by  me  IVilliam  Soper*^ 
That  the  receipt  was  obtained  by  the  pauper's  father  at 
the  requeft  of  the  pauper.  At  the  time  the  receipt,  was 
figned  and  the  money  paid,  Sop^r  ofFtred  to  give  up  the  in* 
denture,  which  the  father  did  not  take,  not  thinkinii  it  ma« 
terial,  and  the  pauper  himfelf  was  not  prcf:nt:  That  the 
maflc^r  continued  to  keep  the  indentures  uncancelled  until 
after  the  pauper  was  24  years  of  age,  when  he  delivered 
them  up  to  him  :  That  after  the  flgning  the  faid  receipt, 
the  pauper  being  then  in  his  22d  year,  hired  himfelf  for  a 
year  to  ferve  the  faid  Edmonds^  and  alfo  anot'^er  year,  both 
cif  which  he  krvt^  ^t  Jjhprdngton :  That  at  the  time  of 
the  pauj)er's  hiring  himfelf  to  the  faid  Edmonds  he  (hewed 
him  the  faid  receipt.— -This  was  argued  in  AL  term  lad, 

when  the  court  took  time  to  conHder. And  now  L. 

Mansfield  (after  dating  the  fa£ls}  delivered  the  unanimous 
opinion  of  the  court :  As  I  have  often  faid,  it  is  of  more 
confequence  in  mod  cafes,  that  the  law  fliould  be  certain, 
than  what  the  law  is.  It  is  particularly  fo  in  quedions  re- 
lative to  fettlements.  And  perhaps  if  this  court  had  never 
gone  farther  on  the  prefeni  fubje£t  than  to  inquire,  whether 
the  indentures  were  in  fa£k  cancelled  or  delivered  up,  it 
would  have  been  more  convenient  than  to  have  decided  on 
the  particular  circumdances  of  each  cafe,  and  to  have  ex- 
amined whether  t^ey  amounted  to  a  relinquiflimentor  can- 
celling of  the  indentures  or  not.  But  the  cafes  have  gone 
beyond  that  line ;  and  therefore  it  might  now  he  attended 
with  more  inconvenience  to  the  publick  to  overturo,  than 
to  adhere  to  them ;  even  though  we  may  not  perhaps  ap- 
prove of  the  principles  on  which  they  have  been  deter- 
mined.  Where  the  fads  dated  are  fuch,  that  upon  an 

action  of  covenant  brought  by  the  mafter  againd  the  ap- 
prentice, the  pauper  could  plead  the  matter  in  bar,  it 
feems  to  be  fettled  that  the  indentures  fliouId  be  confidered 
as  cancelled.  And  to  that  extent  the  rule  may  be  carried 
without  much  roifchief  j  but  if  extended  to  ever/  poffible 

cafe 
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cafe  in  which  a  court  of  equity  would  give  relief,  it  would 
be  produdivc  of  great  inconvenience  and  uncertainty  ;  it 
would  increafe  the  litigation  of  the  poor  laws,  which  are 
already  a  difgrace  to  the  country  ;  and  would  leave  every 
cafe  (o  much  upon  its  own  circumftancet,  that  it  muft  ne- 
ceilariiy  travel  through  every  Aage  which  the  law  allows, 
before  the  parties  are  to  know  what  they  are  tcrexped.— 
If  the  juftices  at  ibeir  feffions,  or  even  out  of  fcdions»  are 
to  be  ere^ed  into  chancellors,  it  cannot  but  happen,  but 
that  on  the  fame  fadls  very  different  decifions  mud  be 
made.  Honeft  and  good  men,  when  left  to  dtcide ficundum 
^ifcrttiomm  boni  viri^  muft  and  will  vary  in  their  fenti<- 
ments.  Such  a  rule,  therefoie,  would  be  highly  inconve* 
jiient,  and  indeed  would  amount  to  fay  there  was  no  rule 

at  all. The  queftion  then  is,  whether  the  fa£is  dated 

here  are  fuch  as  put  an  end  to  the  indentures  in  law,  or 
could  be  pleaded  in  bar  to  an  a£iion  of  covenant  on  them  i 
In  that  light  I  (hall  confider  it.  The  mafter  received  four 
guineas  as  a  fatisfadion  for  the  remainder  of  the  timei 
he  gave  a  receipt  for  the  money  as  fuch,  and  offered  then 
to  deliver  up  the  indentures  :  If  it  was  not  done  in  h&  it 
was  owing  to  the  pauper's  father  not  thinking  it  materia], 
aod  on  the  pauper's  attaining  the  age  of  24  years,  the 
fnafterdid  in  fadt  delii^er  up  the  indentures.— -—After  paf* 
ing  the  money,  if  an  adion  had  been  brought  by  the  mafter 
on  the  indentures,  the  pauper  might  have  pleaded  accord 
and  fatisfa£lion  in  bar ;  or  if  the  mafter  had  refufed  to 
deliver  them  up  upon  demand,  the  apprentice  might  have 
brought  trover  or  detinue  for  them.— The  indentures 
muft  be  confidered  as  not  exifting  from  the  time  the  money 
was  paid,  and  then  the  pauper  gained  a  fettlement  by 
hiring  and  ferrice  at  A/hpreington.  Cafes  by  Durnf.  and 
Eaft^  139. 

£•  14  (7.  3.  Cbihirs  Cotun  and  JVeddlngton.     The  Appi^ntke 
pauper  Thomas  Lawrtnce  was  born  in  the  parifli  of  Chilvtrs  ^®""''  ^^  ***• 
6W/0A,  where  his  father  then  refidcd  under  a  certificate  dlfchlr^eJal- 
from  the  pariQi  of  JViddington*     When  the  pauper  was  of  though  under 
the  age  of  eight  years  and  a  half,  he  bound  himfelf  ap-   "s^  J>y  c^'nfcnt 
prentice  by  indenture,  with  his  father's  confent  (wbowas  to  ibeiadeataiZ. 
party  to  the  irKlenture),  to  fVillwm  Meigh  of  the  faid  parifli 
of  Chilvtrs  Option  for  feven  years,  and  ferved  him  there  one 
year  and  a  half,  and  then  the  indenture  was  deftroyed,  by 
confent  of  the  mafter,    the  father,  and  the  apprentice. 
Toe  pauper,  within  half  a  year  afterwards,  bound  himfelf 
apprentice  by  indenture,  with  his  father's  confent,  to  Thomas 
Alaydiiuoi  the  pztith  of  BuUingtofty  for  feven  years,  and 
ferved  him  in  the  laid  parifli  of  Bulkington  for  four  years, 

and 
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and  then  this  indenture  was  deftroyed^  by  confent  of  tlie 
laid  Tbamas  MaydUn  themafter,  the  father,  and  the  appren- 
tice. The  pa«>per  after  this  returned  into  the  faid  parifii 
of  Chilvers  CcitMj  and  bound  bimfelf  apprentice  to  one 
Sbaw  in  the  faid  paiifli  of  Chihirs  Cotton  for  two  years,  and 
ferved  him  there  the  faid  two  years.  In  about  three  years 
iiext  after  the  expiration  of  the  apprenticefhip  to  Sbaw^  he 
kired  himfeif  for  a  year  to  Lawrenu  Smith  of  the  faid  parib 
of  CkiiviTs  Cotian^  and  duly  ferved  him  in  the  faid  pari(h 
for  a  yeaf  under  the  faid  hiring.  And  having  become  ac* 
tualiy  chargeable  to  the  fatd  piriBk  ot  Chilvers  Cotioit  he 
was  removed  to  the  par^fii  of  fViddlngUn  which  gave  the 
certificate^  It  was  objected,  that  the  pauper  did  not  remain 
tinder  the  charadier  of  a  certificate  perfon,  having  got  clear 
of  that  impediment  to  his  gaining  a  fettlement  in  the  pariib 
to  which  he  was  originally  certificated,  by  having  obuioed 
t  fettkmeiK  in  BulkingUn  :  After  which,  he  was  firce  to 
gain  a  fubfequent  fettlement  in  the  parifli  to  which  he 
was  originally  certificated.  For  the  child  of  a  certificate 
ferfon,  born  in  the  parifh  to  vhich  its  parent  came  by 
certificate,  is  not  under  the  reftraint  of  fuch  certificate  as 
to  any  other  parifli;  but  may  gain  a  fettlement  in  anf 
third  parifli  by  ferving  an  apprenticcfliip  in  fuch  third 
parHb*  On  fliewing  caufe,  it  was  iniifted,  that  the  pauper 
gained  no  fettlement  in  Bulkingten.  The  firft  indenture 
was  not  properly  cancelled*  The  infant  coold  not  con« 
fent  to  the  difcharge  of  it.  An  infant's  confent  is  void. 
And  the  cafe  of  Anftttj  was  relied  on,  where  the  infant's 
confent  was  confidered  as  no  confent  at  all.  He  was 
therefore  a  continuing  apprentice  to  Meigh  of  Cbflver3 
CottMy  at  the  time  of  his  being  bound  to  MaycUin  of  Bulk^ 
ington.  Unto  which  it  was  anfwered>  that  they  who 
make  a  contra^,  may  deftroy  it ;  here,  all  who  joined  in 
making  it  have  joined  in  deftreying  it.  It  muft  be  taken 
that  it  was  for.the  benefit  of  the  infant  to  deftroy  it.  It 
was  for  his  benefit  that  he  was  bound  out  again  at  Bulk^ 
ingtaTty  where  he  gained  a  fettlement.  And  if  it  was  for 
his  benefit  to  deftroy  ir,  he  might  as  well  join  in  deftroy- 
fng  as  making  it.  As  to  the  cafe  of  Aufirtf^  it  was  the 
cafe  of  a  parijk  apprentice,  and  the  general  expreffion 
there  ufed  muft  be  underftood  according  to  the  fubjed 
matter,  and  applied  to  the  circuni fiances  of  that  particttlar 
cafe.  1  he  principle  there  laid  down  is,  that  the  appren* 
ticefbip  of  an  infant  cannot  be  diflblved  without  the  con* 
ient  of  all  parties  concerned.  The  parifli  officers  were 
there  concerned  in  the  original  contrad  ;  they  were  par- 
ties^ and  had  not  coofenttd  \  ihougjh  their  confeoti  as  par- 

tics 
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ties  to  it,  was  neceflary  to  the  difcharge  of  it.  By  L. 
Mansfield:  The  iingle  quefiion  is.  Whether  the  indcntupc 
of  the  apprenticeihip  in  BuikingUn  was  void  or  not,  there 
having  been  a  former  indeacure*  but  fuch  former  indenture 
having  been  cancelled  by  agreement  between  the  mafter^ 
the  father,  and  the  apprentice  ?  The  cafe  of  Auftrtf  wtt 
determined  on  particular  circumfiances.  The  queftioft 
was,  Whether  the  parifb  officers,  who  bound  out  the  af« 
prentice  under  a  fpecial  authority,  ought  not  to  have  been 
confttlted  about  difcharging  him,  and  to  have  given  their 
confeat  to  it  ?  The  whole  policy  of  the  43  £//fls.  might  be 
defeated,  if  the  mafter  and  parifli  infant  apprentice  couM 
bv  their  joint  confeot  alooe,  without  the  consent  of  the  pa- 
riih  officers,  discharge  fuch  a  contra£^,  and  fet  the  apprea* 
tice  free  from  it.  That  cafe  therefore  is  not  applicable  to 
theprefeot.  Here,  the  original  contrad  was  only  between 
the  father,  the  mafier,  and  the  apprentice;  and  all  of 
them  confeht  to  the  difcharge.  An  infant  may  make  his 
condition  better,  though  he  cannot  make  it  worfe.  The 
f ea(bo  why  an  infant  may  bind  himfelf  apprentice  is,  be- 
caufe  it  is  for  his  benefit*  If  he  was  difcharged  of  the 
former  indenture,  he  was  at  liberty  to  execute  anotfaer« 
Burr.  SittL  Ca[.  766. 

£r  10  G.  Buckimiim  and  Siiptgn  Bicbamp^    The  mafier  Mailer  fm 
ran  away  i  The  apprentice  hired  himfelf  for  a  year,  and  "wty,  appr«- 

,         .     f  n       L.  fT  •       J  r^    1  tioekiri«a« 

lerved  the  year.  By  the  court :  He  gamed  no  fettlement, 
not  being  Jut  juris^  nor  of  a  capacity  to  hire  himfelf;  other- 
wife,  had  it  been  by  confeot  of  his  mafter,  or  had  his  in* 
denture  been  cancelled.  Ca/urfS.  155.  L.  Reym*  1352* 
Sir.  582- 

Note,  In  the  Ca/ei  0/  Sittkmmts^  this  cafe  is  reported 
under  the  name  of  K.  and  Shipidn  Curreyi  by  L«  Raymsnd^ 
under  the  name  of  Butihgton  and  St.  Michael  Sebington  i 
bf  Sir  y^bn  Strange^  under  the  nanie  of  Packingfn  and 
CbeptoH  Beencbam.  None  of  ail  which  feem  to  exhibit  the 
true  names  of  the  contending  pariflies,  for  there  are  no 
fuch  pariflies  as  moft  of  thofe  here  rehearfed ;  and  there* 
fore  it  is  prtfumed  to  infert  the  real  names  of  the  parifiies, 
which  thefe  appellations  feem  moft  probably  to  denote, 
namely,  BuciingUu  and  She  ft  on  Bechamp.  And  here  it 
may  be  proper  to  obferve  once  for  all,  the  great  inaccuracy 
in  tlie  names  of  places  and  pcrfons,  which  every  where 
occurs  in  the  books  of  reports,  arifing  (as  it  feemech)  from 
two  caufes :  1.  From  the  reporter's  taking  down  the  name 
in  court,  by  the  found  only,  which  ofcencimes  may  cauls  a 
wide  difference  in  the  orthography.  And,  2.  From  the 
^aad-writing  ot  the  reporter  perhaps  not  beinj  very  le- 
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gtble;  the  cafe  being  taken  down  in  a  hurry  of  the  pen^ 
and  not  publiftied  but  by  others  after  the  reporter's  death. 
Where  the  matter  is  very  notorious,  liberty  hath  been 
taken  throughout  this  book,  to  reftore  fuch  broken  words 
to  their  genuine  and  known  originals;  fo  as  to  read  in- 
Read  of  Hedcomi'^  Hedcorn ;  for  Mijferden^  Miffenden ;  for 
Trenchamy  Frencham ;  for  (Veoden^  lV§odend ;  for  Ytxfprd^ 
Yokisfoi'd  I  for  Eutofcatur,  UttoxtUr^  and  many  other  fuch 
like. 

Sir  yamts  Burrsw^  who  from  his  iituation,  as  being 
Biafter  of  the  crown  office,  hath  opportunity  to  receive  the 
f rue  names  from  the  records  themidves,  is  extremely  ufe- 
ful  in  this,  as  in  orber  more  important  refpeds;  and  that, 
not  only  in  the  cafes  he  reports  himfelft  but  ;n  others  oc- 
cafionally  referred  to.  In  fpeaking  of  the  proper  method 
of  intitifng  cafes  of  fettlemenc,  he  obferves,  ^*  It  may  not 
*'  be  amifs  to  fet  forth  a  general  rulc^  for  intitling  all  cafes 
*^  ariftng  upon  orders  of  removal ;  the  want  of  knowing, 
*^  or  the  want  of  amending  to  which  general  rule,  hah 
^*  been  the  occafion  of  infinite  confufion,  in  tabling  and 
**  citing  cafes  of  this  fort.  The  confiant  method  of  enter- 
*'  ingthem  in  the  rule  book,  is,  to  name  the  King  asprofe- 
*^  cuter  :  and  the  parifh  lad  charged  with  the  pauper,  and 
**  confequently  appealing  to  the  court  of  king's  bench,  is 
J  *'  defendants.  For  inftance:  Two  juflices  remove  a 
^^  pauper  from  A,  to  B, ;  and  £•  appeals  to  the  feffiom. 
*^  If  the  feifions  confirm  the  order,  and  B.  brings  lYit  cer* 
^^  tiorarif  the  rule  thereupon  is  in  titled  Rex  vir/ut  Inha- 
*'  bitantes  dt  B.  But  if  the  feffions  difcharge  the  original 
*^  order,  and  confequently  jt,  remains  charged  with  the 
*^  pauper,  and  brings  a  certiorari  to  remove  the  orders, 
*'  then  the  rule  bears  for  its  title,  **  Rgx  verfut  Inbabi' 
*'  tontis  dt  y/.**  (Burrow^  Mansfield^  52.)  Nevertheleft,  as 
authors,  in  reciting  thefe  cafes,  and  the  learned  counfel 
and  court  in  their  arguments,  fomecimes  give  the  name  of 
one  of  the  parifhes,  and  fometimes  of  the  other,  and  (ooie- 
times  of  both ;  and  the  cafe  in  fome  inftaaces  may  be 
eafler  apprehended,  or  explained  with  lefs  circumlocution, 
by  inferring  at  the  head  of  it  the  names  of  both  the  con** 
tending  par.ihesi  that  method  is  endeavoured  to  bepur* 
fued  throughout  this  courfe  of  fettlements,  where  both  the 
names  can  with  reafonable  certainty  be  come  at.  Some- 
times a  cafe  is  reported,  without  the  name  of  either  of  the 
*  p^rifhes,  but  with  the  name  only  of  the  pauper }  as  Joh^ 
Gi/is*9  cafe,  Bridget  Bayly  9  cafe,  and  the  like:  In  thefe, 
together  with  the  names  of  the  parifhes,  it  feemeth  edea- 
tial  to  retain  alio  the  name  of  the  paupet. 
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T.  13  G.  2.  Ea/I  Bridgfford  and  Or/Ion.  The  maf.  Mtftcr  djioj, 
ter  of  a  parifh  apprentice  dying  intrftite,  his  widoWf 
vijhout  any  adminillration  taken  out,  ailignrd  the  ap- 
prentice to  Edward  Ceor^e^  uho  with  the  confcnt  of  the 
apprentice^  a.T'gned  him  over,  by  verbal  a;zreemcnt,  to 
Thomas  Bf2'ycaicy  o^  Eofi  Bridgefordy  for  the  remainder  of 
his  term  of  jiinc  years,  AncJ  he  acco'dingly  lived  with 
the  laid  Thomas  Ba:'gn!ey  at  Enjl  Bndgeford^  and  ferved  out 
bis  time  there,  which  was  more  than  40  days.  This  was 
unanimoufly  hok'cn  10  be  a  good  Settlement  in  Eaji  Bridge'^ 
ford.  For  tho'  an  affignment  of  an  apprentice  be  noC 
flrii^ly  legal,  yet  where  an  apprentice  has  lived  and  ferved 
40  days  under  an  affignment,  he  Ihall  gain  a  fettlement« 
becaufc  of  the  confent,  even  tho'  it  be  only  a  verbal  agree- 
ment.    Burr.  Seal.  CaJ.  133, 

£.  26  G,  2.  Eakring  and  Sfl/on»  Two  juftices  make 
an  order  to  remove  George  Witworth  from  Eakring  to  Sei/oJt. 
Upon  appeal,  the  fcilions  difchargc  that  order.  The  cafe 
was,  the  faid  George  Witworth  was  put  out  a  parifh  appren- 
tice to  Richard  Tomlinp.n  of  Eakring  till  his  age  of  ao  years. 
He  ffrved  his  mader  under  this  indenture  for  feveral 
years  at  Eakring.  About  3  years  before  he  attained  20 
years  of  age,  he  ran  away  from  his  mafter,  and  loitered 
for  fome  time  about  the  country.  In  the  mean  time  bis 
maftcr  died.  Artd  at  Martinmas  after,  the  faid  Witworth 
hired  himfclf  as  a  fervant  to  IViHiam  Flint  of  Stlfon  for  m 
year,  and  ferved  him  that  year  at  Seifon,  and  received  all  his 
wages  to  his  own  ufe,  the  executors  of  Tomimfon  taking 
no  notice  of  him»  But  he  had  not,  at  the  expiration  of 
the  faid  fervice,  attained  his  age  of  20  years*  And  the 
feifions  being  of  opinion,  that  the  faid  George  IVitworth 
did  not,  by  virtue  of  fuch  hiring  and  fervice  at  Sel/m^  gain 
a  fettlement  in  the  pariih  of  Sel/on  aforefaid,  reverfe  the 
original  order.  But  by  the  court  the  order  of  feflions  was 
quafhed ;  for  that  after  the  mailer's  death,  the  apprentice 
was  at  liberty  to  hire  himfelf ;  andashcwas  hired  for  a  year 
and  ferved  a  year  in  ScI/otij  bis  legal  fettlement  was  there. 
Apprenticefhip  is  a  perfonal  iruft  between  the  mafter  and 
fervant,  and  is  determined  by  the  death  of  either  matter  or 
apprentice.  The  counfel  who  were  to  have  (hewn  catife 
againft  quafliing  the  order  of  feifions,  owned  that  it  was 
not  defeniible.     Burr.  SettL  Caf.  320. 

71  14  G.  3.  IVrexbam  and  Chirk*  An  apprentice 
bound  for  three  years,  without  any  confideration,  to  a 
flater  at  Wrexham^  ferved  under  the  indenture  for  nine 
months :  Then  his  matter  died  ;  and  he  continued  a  fort* 
night  with  the  widoW}  to  complete  the  work  unfinifhed 

by 
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by  his  mafter.  Then,  his  miftrefs,  having  no  employ- 
ment for  hicn,  told  him  that  be  mud  not  ftay  with  bcfi 
and  that  he  wa»  ai  liberty  to  go  where  he  thought  proper. 
Oa  bis  going  away^  he  told  his  miftrefs  that  be  was  going 
to  bis  father,  who  was  a  (later.  There  was  no  particular 
agreement  between  his  father  and  his  miftrefs,  nor  the  in* 
denture  delivered  up.  His  father  then  lived  in  the  parifb 
of  Chiri^  and  he  continued  with  him  there  two  or  three 
years.  The  court  held  that  bis  fettlement  remained  at 
tyrexbamm  The  widow  doth  not  appear  to  have  bad  any 
ioterefl  ;  and  no  adminifiration  appears  to  have  been  taken 
out.     Burr.  Se:tL  Ccf.  782. 

H.  ig  G»  3.  Ottirun  and  Stcckknd,  Cafe  fpccialty 
fiated  :  That  the  pauper  was  bound  apprentice  by  the 
parifli  officers  of  Siockland  to  John  Davis  of  that  fame 
parish,  till  24  years  of  age  :  That  he  lived  with  him  four 
years  in  that  parifh  under  the  indenture,  when  his  mafter 
died  :  That  he  continued  with  bis  mafter's  fon,  who  was 
bis  executor  and  had  proved  the  will,  for  about  feven 
years  in  that  parifli,  when,  being  defirous  of  living  with 
his  uncle  in  the  parifh  of  Oturton  to  learn  the  trade  of  a 
miller,  bis  uncle  and  he  applied  to  the  executor  for  bis 
confent,  who  gave  bis  confent  accordingly :  That  there* 
upon  the  pauper  went  to  bis  uncle  in  the  parifli  of  Outr^ 
Utiy  and  contliiued  there  with  him  the  whole  two  years 
and  a  half,  at  the  end  of  the  firft  four  months  of  which 
lime,  the  pauper  attained  his  age  of  24  years.  It  was 

argued  on  the  one  hand,  that  the  contra^  between  a 
mafter  and  bis  apprentice  is  merely  perfonal,  and  dies 
with  the  mafter:  That  by  law  there  can  be  no  valid 
affignment  of  an  apprenticeihip :  That  an  afEgnmeot  is 
indeed  evidence  of  the  original  matter's  confent  to  the  ap« 
prentice's  refidence  with  the  new  mafter,  but  here  the 
prefumption  f^iiled,  becaufe  the  original  mafter  did  not 
cxift  when  the  pauper  was  affigned.— *Oa  the  other 
iide  it  was  contended,  that  if  an  apprentice  refides  in  a 
pariib  by  the  confent  either  of  his  mafter,  or  of  the  exe- 
cutor or  adminiftrator  of  the  mafter,  he  gains  a  fettle- 
ment. That  here  had  been  no  difTolution  of  the  ap- 
prenticeship by  the  ad  of  the  parties,  and  that  no  cafe 
went  fo  far  as  to  decide  that  an  apprenticefliip  is  of  courfe 
difl'jlved  by  the  death  of  the  mafter.  That  it  bad  only 
been  decided  that  an  apprentice  could  not  be  compelled  to 
ferve  the  mafter's  reprefentative.  And  feveral  cafes  were 
cited  I  but  that  which  was  chiefly  relied  on  was  the  cafe 
of  Eaft  Brtdgeford^  as  having  gone  much  farther  than 
thisy  becaufe  there  the  aftignm^t  w^  by  a  perfon  who 
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had  only  the  right  to  the  adminiftratton,  but  had  not  ad* 
mintftered.— -— By  L.  Man$fUld:  Tho'  an   apprentice  is 
not  ftri£Uy  alSgnable»  nor  iranfmiffible,  yet  if  he  continue 
Vfttb  the  confent  of  all  parties  and  his  own,  it  U  a  con* 
tinaatioa  of  the  apprcnticeflitp.     The  cafe  of  Eo/i  Briifge^ 
ford  is  much  (ironger  thanth<s.     Dcugias^tq.  Col*  Caf, to* 
M.  5  G.  2.     Salford  and  Storrfcrd.     It  was  moved  to 
quafli  an  order  of  two  jufl ices  confirmed  at  the  feffions.  Apprentiwft^p 
The  feffions  ftate  the  cafe  fpecially,  th stone  Z./ifMcr/ had  3«ture* fli^ii'*' 
been  bound  an  apprentice  by  indenture,  and  ferved  his  not  endure  ai  a 
mafter  the  laft  two  years  of  his  apprenticefiiip  in  the  pari(h  ferrice, 
of  Sal/irdi  but  that    the    indenture   was   not    fiamped« 
However^  the  juftices  judged  this  to  be  a  good  fettlement 
by  way  of  fervice,  though  not  as  an  apprcniicefhip ;  and 
accordingly  removed  his  wife  and  two  daughters  from  the 
parifh  of  Sl^refird  to  the  parifli  of  Salford.     But  the  court 
held  this  to  be  no  fettlement,  on  the  authority  of  Curedm 
and  Leiiand  {a)  ;and  qua(hed  the  order,    a  Barnardift,  39. 
y.  5  G.  3.  IVhiUhurch  Canenhjrum  and    IVotton  FiiZ" 
paym.     The  pauper  John  Gay,  being  of  the  age  of  22 
years«  agreed  with  a  ftone-mafon  that  he  (hould  take  the 
faid  John  Gay  apprentice  for  6  years,  to  teach  him  the 
trade,  and  that  the  indentures    (hould  be   executed  ac- 
cordingly.    He  went  and  ferved  5  years,  when  they  parted 
by  coofent ;  but  no  indentures   were  ever  executed.     It 
wu  contended,  that  this  was  as  good  as  a  hiring  and  fer- 
vice.    But  by  the  court,   Here  is  no  hiring  exprefTed  or 
implied.     The  objefis  are  different.     A  binding  as  an 
apprentice,  and  a  hiring  as  a  fervant,  cannot  be  converted 
one  into  the  other.     And  the  cafe  of  the  King  and  St, 
MaryKalUndar'ux  fVinchtfltr  (^),  was  mentioned  as  in  point* 
Burr$u/s  SettL  Caf.  540. 

//•  10  G.  3.  PiUrchurch  and  All  Saints  in  Hireftrd, 
The  pauper,  Abraham  Liwis^  when  a  boy,  together  with 
his  father,  entered  into  an  agreement  in  writing,  not  (tamp- 
ed, with  Mrs.  Tnngham of  M  Saints^  reciring,  that  *<  where- 
as  the  boy,  with  the  con(ent  of  his  father,  is  to  be  bound 
apprentice  to  her  for  feven  years,"  (he  agrees  to  pay 
the  boy  25  «•  the  firft  year,  the  four  following  years  50  s. 
cich,  the  fsxth  year  3!.  and  the  feventh  year  4I.  He 
ferved  her  two  years,  and  received  the  money  agreed  on 
for  the  faid  time  ;  then  left  his  miftrefs :  and  no  inden« 
ture  of  apprentice(hip  was  ever  executed.  It  was  argued, 
that  the  pauper  in  tteis  cafe  was  to  be  coniidered  as  ^fir» 
vant*  Every  thing  here  ftated  was  fervice.  Nothing  was 
to  be  learned.    And  he  was  .paid  wages  by  his  miftrefs. 

(«)  jinNf  Uiii  fame  titlf  1        (^)  -^"fr,  tl4i  fams  tiUt. 
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He  was  hired  for  feven  years;  and  ferved  two  of  them; 
and  received  the  money  for  that  cimey  according  to  the 
agreement. — But  by  the  coiirt:  An  apprentuefljip  was  cer- 
tainly the  thing  in  view.  But  no  indenture  was  executed ; 
nor  could  the  agreement  be  eftcemed  to  fupply  the  want 
of  iXy  as  it  was  not  ftamped.  Nor  can  it  be  confidered  in 
the  natJre  of  a  fervice  :  For  in  that  cafe  there  muft  be  a 
hiring  for  a  year,  and  a  fervice  for  a  year  under  fuch 
hiring.  And  the  binding  as  an  apprentice  cannot  be 
converted  into  the  hiring  as  a  fcrvant.  Burr,  SittL  Caf* 
656. 

M.  24  G.  3  K,  V,  Litili  Bolion.  John  fFytdt  and  his 
wife  and  fix  children  were  removed  from  Grtai  B$lt9n  to 
Little  Bolton  in  Lancojhire*  The  fefllons  confirmed  the  order, 
and  flated  the  following  cafe  :  That  the  pauper  being  fettled 
in  Little  Bolton^  and  heing  linrnarried,  and  having  nochild, 
went  into  Great  Bolton^  where  one  Stott  a  weaver  I ived,  and 
aflced  Stott  if  he  would  teach  him  to  weave  *  counterpanes : 
Stait  faid  he  would,  if  he  would  work  with  him  a  |  or  3 
years ;  and  the  pauper's  earnings  were  to  be  divided  be- 
tween them :  the  pai^per  was  to  find  himfelf  with  meat, 
drink,  wafliing,  and  cloaths  :  he  was  engaged  on  thefc 
terms,  and  an  agreement  in  writing  was  entered  into  accord- 
'f^gly*  T\it  pauper  worked  with  bis  mafter  under  this 
agreement  in  Great  Bolton  about  a  year  and  a  half,  and  then 
gave  his  maftrr  20  s.  to  be  free,  having  then  married :  he 
then  worked  journey-work  wiih  the  fame  mafter  near  a 
year :  the  maimer  (whilft  he  was  working  under  the  agree- 
ment) found  him  looms,  loom  room,  and  materials;  be 
never  employed  the  pauper  in  any  work  but  weaving  :  tbe 
condition  upon  which  he  taught  the  pauper  to  weave  was 
one  half  of  his  earnings.  Stott  received^  the  money  and 
paid  the  pauper  one  half,  and  looked  on  it  that  he  had 
a  right  to  receive  it,  but  fometimes  he  let  the  pauper  receive 
it.  The  agreement  in  writing  was  proved  to  be  loft,  and 
ihejeforc  parol  evidence  was  allowed  to  be  given  of  it.—- 
Cockell  (hewed  caufe  in  fupport  of  thefe  orders,  and  Lee 
Attorney  General  and  Sir  y.  Dovenpiri  contra.-— L. 
Mansfield:  1  his  is  not  a  hiring  afid  ftrvice.  If  ao  inden- 
ture were  not  made  liecefTary,  there  could  bt  no  doubt  as 
to  its  being  an  apprenticefliip,  for  the  pauper  is  to  be  taught^ 
and  pays  a  confideration  for  it,  and  is  to  do  no  other  work : 
but  if  thefe  agreements  were  allowed  to  give  fetcleroents, 
there  would  be  an  end  of  indentures  of  apprenticeflHp, 

and  alfo  of  the  revenue  derived  from  thence* BnUer  J. 

1  fhould  have  been  better  fatisiied  if  the  cafes  bad  gone  ^e 
other  way ;  becaufe  when  a  man  engages  to  work  for  ano- 

12  iter 


]&00t«  (Settlement  by  apprentice jfKip.)        435 

thcr  he  hires  bimfelf  to  fuch  an  one  :  but  the  cafes  fecm  to 
have  taken  another  turn,  and  if  they  nave  fettled  it,  I  ad- 
here to  the  authorities.     The  rule  was  accordingly  then  ^ 

difcharged,  and  both  the  orders  affirmed. But  prefentiy 

U'Wts  J.  obferved,  that  Jtrrifon's  cafe  cited  by  Mr.  Cock^ 

ill  did  not  apply.        >  BulUr  J«  That  was  the  cafe  of  an 

agreement  between  a  mafter  and  a  third  perfon,  a  tradef- 

man,  that  he  ihould  teach  his  trade  to  the  mafter's  fervant ; 

the  fervant  himfelf  being  no  party.     And  the  court  faid  • 

they  would  look  into  the  cafes.     Af icr wzrds  L.  Mansfield 

delivered  the  judgment  of  the  court.     We  have  looked  into 

the  authorities,  and  we  find  that  all  thofe  cafes  of  appren- 

tlceflbips  which  have  been  holden  to  be  defe&ive,  and  not 

convertible  into  hirings  and  fervices,  fpeak  of  the  pauper 

as  an  appnniUe^  and  that  he  was  to  ferve  us  fuch.     There 

is  no  fuch  ftatement  here  ;  and  we  are  therefore  of  opinion 

that  it  is  a  good  hiring  and  fervice.  Rule  abfolute  s  and  both 

orders  qua&ed.  Cald.  Caf.  367. : 

But  in  the  cafe  of  JiT.  v.  Higham^  H.  25  G.  3.  where  the  Botlf  cnferei 
written  agreement  did  not  in  terms  ftate  an  apprcnticefcip ;  Jn'o**'''^^  «»«» 

,*'  r.  1         L  1.  I    •  to  in  »ppfentice- 

yet,  as  the  contract  was  proved  to  have  been  entered  into  (^\^^  m,  otbcf^ 
with  a  view  to  an  apprenticeihip  and  in  fraud  of  the  revenue,  wire, 
the  court  held  thatcontraA  was  not  convertible,  and  could 
not  be  confidered  as  a  hiring,  and  as  entitling  to  a  fettle- 
ment.  id. 

T*.   13  &  14  G.  2.  EaJI  Knojii  and  Ttffont  Magna,  indenture  not 
Two  juftices  make  an  order  to  remove  Anm  Bowles^  wife  V^^l^^{^^^ 
of  Janus  Brwlis  (who  had  run  away  and  left  her],  from  dencV/haiibe 
Tiffont  Magna  to  EaJI  Knoylt*     Upon  appeal,  the  feffions  adoQitted. 
confirm  that  order,  and  ftate  the  cafe  thus:  It  appearing 
to  this  court,  upon  the  evidence  now  given,  that  the  faid 
Janus  BgwUs  was  bound  an  apprentice  by  indenture,  to 
one  H^ilUam  fVilkins  of  the  parifli  of  Eaji  Knoyii^  and  that 
he  ferved  three  years  at  Eqfl  Knoyle  aforefaid  under  the 
faid  apprenticeihip  ;  at  which  time  the  faid  IVilliam  fFiU 
kins  the  mafter  died  ;  and  that  the  fum  of  5J.  being  the 
full  conlideration  money,  was  paid  by  his  father  with  the 
faid  apprentice  for  fuch  his  binding :  But  the  indentures 
of  apprenticefliip  were  not  produced  ;  neither  did  it  appear 
to  this  court  whether  the  duty  of  6d.  in  the  pound  di- 
reQed  to  be  paid  by  the  ftatute  of  the  8  An.  ^.  9.  was 
paid,  or  whether  the  faid  indentures  were  (lamped  as  the 

faid  ftatute  requires. It  was  obje£^ed.  That  the  juf- 

tices  had  admitt.ed  evidence  that  was  not  legal :  That  they 
admitted  parol  evidence  of  an  indenture,  which  they  ftate 
not  to  have  been  produced,  and  have  not  given  any  rea* 
ion  why  it  fj^aa  not  produced,  nor^id  it  appear  to  them 

£  e  a  that 
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that  the  duty  was  paid,  or  whether  the  indeoturcs  were 
flamped  aa  aforefaid.  But  Mr.  J.  Pstgi^  and  Mr.  J. 
Chappie  (the  only  two  juftices  that  were  in  court),  over* 
ruleid  the  objedion,  and  refufed  to  make  a  rule  to  (hew 
.  caufe.  For  it  is  fiated,  that  it  appeared  to  them  that  he 
was  bound  by  indenture,  perhaps  the  indenture  was  loft. 
Nor  do  they  fay  that  the  duty  was  not  paid^  or  that  the 
indenture  was  not  damped.     Burr»  Sett/,  Ca/»  151. 

T.  aa  Csf  2^  G,  2.  St.  He/en's  Abingdon  and  St,  Savieur*! 
Sekthwenrk.  Two  ju dices  made  an  order  to  remove  Jnne 
Hutt^  wife  of  Jofeph  Hutt  (who  had  abfconded  for  6 
months),  from  St.  Saviour^si  to  St.  Helen's.  And  the  fef- 
fions  upon  appeal  confirm  that  order,  and  ftate  parol  evi- 
dence produced  before  them  of  an  indenture  of  apprentice- 
fiiip  (not  produced)  of  Jo/eph  Hutt  the  father  to  K^iliam 
Hutt  the  grandfather.  Upon  the  whole  of  which,  it  appear- 
ed that  the  indenture  was  not  produced,  and  probably 
(even  to  very  ftrong  prefumption)  was  never  (lamped. 
'^  It  was  moved  to  qudfli  thefe  orders,  for  that  there  is  only 

.,  parol  evidence  of  an  indenture,  which  ought  itfe!f  to  have 

been  produced  %  and  it  doth  not  appear  to  have  been  ftamp- 
ed.  And  by  the  court :  There  is  not  enough  ftated  to 
fliew,  that  this  is  a  binding  within  the  zSt.  And  the  orders 
werequalbed.     Burr.  SetiL  Caf.  292.  735. 

Indeed  parol  evidence  of  an  indenture  ought  to  be  ad- 
mitted with  great  caution,  and  not  without  fufficient  proof 
that  the  original  could  not  be  come  at.     And  in  cafe  of 
parol  evidence,  it  ftemeth  that  all  thofe  circumftances, 
;  without  which  the  indenture  would  not  be  good  if  pro* 

tluced,  ought  to  be  proved  faiisfa<Storily  to  the  court ;  as, 
that  the  indenture  was  written  upon  damped  paper  or 
parchment ;  that  it  was  executed  by  the  parties  ;   what 
fum  (if  any)  was  given  with  the  apprentice;  and  that  an 
additional  damp  upon  the  account  of  fuch  fum  of  money 
or  other  valuable  thing  was  alfo  impreiTed.     Otherwife, 
where  the  indenture  upon  the  face  of  it  would  be  bad,  it 
may  poffibly  be  fecreced  by  thofe  whofe  intered  it  is  that 
itihould  not  appear. 
5llS**bat  oT     ^*  ^7  ^'  3"  Middle%oy  and  Sudbury.     Henry  Mufgrave 
iMektAn%  wit*  and  his  Wife  and  children  were  removed  from  Middlexey 
atflci thcieto.     to  Sudbury.    The  feffions  quadied  the  order,  and  ftated  the 

following  cafe :  That  the  appellants  proyed  a  hiring-  and 

fervice  of  the  pauper  for  a  year  in  MiddiezTy ;  the  refpoiid- 

'  ems  propofed   to  ihew  that  a  fectlement  could   not  be 

gained  thereby  by  reafon  of  fublifting  indentures  of  the 

'  pauper's  appfcnticeibip  to  gne  IVeurm  s>i  Sudbury  at  the 

ji. :  tiiiie 
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lime  of  fjch  hiring  and  fervice :  Thcf  had  given  notice 
to  the  appellants  to  prodtfte  the  faid  indentures,  and  an 
indenture  was  accordingly  produced  in  court  by  the 
appellants  with  proper  feals  and  lignatures,  but  no  fub- 
fcribing  witncfles  thereto  ;  and  no  evidence  was  adduced 
by  the  refpondencs  to  prove  the  fealing  and  delivery  there- 
of; whereupon  it  was  contended  by  the  appellants,  that  the 
fame  could  not  be  given  in  evidence  without  proving  the 
execution  thereof  ;  to  which  it  was  anfwered,  that  coming 
from  the  hands  of  the  appellants,  it  ought  to  be  received 
in  evidence  againft  the  party  producing  it  without  proof 
of  ihe  execution.  The  felliuns  being  of  opinion  that  proof 
ought  Co  be  given  of  the  due  execution  thereof,  refufed 
to  admit  the  fame  in  evidence  without  fucb  proof.  The 
refpondents  then  produced  the  counterpart,  which  the/ 
proved  to  be  duly  executed,  and  tendered  the  fame  in  evi- 
dence, but  the  court  alfo  refufed  to  admit  the  faid  coun* 
terpart.  The  pauper  ferved  the  faid  iVamn  in  Sudbury 
fub.equent  to  the  date  of  the  faid  indentures ;  and  after* 
wards  before  the  term  thereof  expired,  without  any  coa<* 
frnt  of  lyarnn*  ferved  for  a  year  as  aforefaid  in  Miiidlt* 
Z9i^  under  a  hiring  to  one  IVilcox. — — By  the  court: 
The  felBons  have  done  wrong  in  refufing  to  admit  thi3 
evidence ;  becaufe  as  the  indentures  came  out  of  the 
hands  of  the  appellants,  they  were  concluded  from  faying 
they  were  not  properly  executed.  In  civil  adiicms,  where 
t  plaintiff  wifiies  to  give  in  evidence  a  deed  in  the  de- 
fendant's cuftody,  he  gives  him  notice  to  produce  it )  and 
the  deed,  when  produced,  muft  prima  fade  be  taken  to  be 
duly  executed,  becaufe  the  plaintiff  not  knowing  who  are 
the  fubfcribing  witntffcs,  cannot  come  prepared  at  the  ttial 
to  prove  the  execution  of  the  deed.  But  in  this  cafe  it 
appears,  that  if  the  appellants  had  not  produced  the  in- 
dentures at  all,  the  counterpart  mud  have  been  admitted 
in  evidence,  which  would  have  been  fufficient.  Qr- 
det  of  feffions  qualhed.     CaJ.  by  Durnf.  and  Eaft^  2  V% 

w.  Of  feitkmenthy  fervid. 

In  like  manner  as  under  the  lafl  head,  I  will  firft  fet 
down  the  whole  law  relating  to  the  fubjeA  before  us, 
and  then  the  adjudged  cafes  upon  the  feveral  branches 
thereof. 

By  the    13  &r  14.  C  2.  r.  12.     On  complaint  hy  ibi  S»atiitefl  con- 

tbwrchwardins  $r  vuerfitrty  within  40  days  afta  any  ftrfon  '*">»«  ^"'•.* 

^EC3  *        ^     ^  ^^^^^^»«tb,fcr«cr. 
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Jhall  eonu  to  fetiU  in  any  timment  under  loL  a  jear^  fw§ 
ju/iicis  ( I  Q: )  may  nmsvi  him  to  the  place  uAere  hi  was  loft 
legally  fettledy  either  as  a  native^  houjbolder^fejourner^  ap* 
prentice^  or  fervant^fof  the /pace  of  i^o  days  at  tbeleajl. 

But  by  the  l  J.  2.  f.  17.  The  forty  days  continuance  JhaU 
not  maki  afettlement^  but  from  the  time  of  delivering  notice  in 

writing. 

And  by  the  ^fV.  f.  11.  From  the  puhlicatien  of  fucb  no* 

tice  in  the  church. 

But  by  another  claufe  in  the  faid  afl  of  the  '^W.    If 

any  unmarried  per/on^  not  having  child  or  children^  fiall  be 

lawfully  hired  into  anyparijh  or  town  for  one  y  ear ^fuch fervice 

.  Jhall  he  adjudged  and  deemed  a  good  fettlement  therein^  tbo'  no 

fuch  notice  in  writing  be  delivered  and  publijhed. 

And  by  the  8  tsT  9  /^.  e.  30.  fVhereas  fome  doubts  hays 
arifen  touching  the  fettlement  of  unmarried  perfons^  not  having 
child  or  children^  lawfully  hind  into  any  parijb  or  town  for 
one  year^  it  is  enaiied  and  declared^  that  no  fuch  per/on  fo 
hired  as  aforrfaid^  Jhall  be  adjudged  or  deemed  to  have  a  good 
fettlement  in  any  fuch  parijh  or  townjhip^  unlefs  fuch  perfon 
Jhall  continue  and  abide  in  the  fame  fervice  during  the  f pace  of 

one  whole  year. 

By  the  m  An.fl.  i.  e.  18.  If  any  perfon  after  J Mttt2^i 
1 7 1 3i  Jh^'^i  be  a  hired  fervant  with  any  perfon,  who  did  come 
intoyor  Jhall  refde  in  any  parijhj  townjhip^  or  place,  by  means 
or  licence  of  a  certificate,  and  not  afterwards  having  gained 
a  legal  fettlement  in  fuch  parijh,  townjbip,   or  place ;  Jucb 

fervant  Jhall  not  gain  any  jettlement  in  fuch  parijb,  towf{ft»p% 
or  place,  by  reafon  of  fuch  hiring  or  fervice,  but  Jhall  have 
his  Jettlement  as  if  he  had  nut  been  an  hired  Jervant  to  Jmh 

perfon,     U  2% 

And  by  the  9  WlO  fF.  c.  11.  No  perfon  who  Jhall  cotne 
into  any  par'fjh  by  a  certificate  ftyall  be  adjudged,  by  any  o& 
%vhatJoever^  to  have  procured  a  legal  Jettlement  in  fuch  parijb, 
unlefs  he  Jhall  bona  fide  take  a  leafe  of  a  tenement  of  sola 
year,  or  Jhall  execute  an  annual  office  in  Juch  parijb  (and 
^    confequcntly  {hall  gain  no  fettlement  bj  fervice), 

Gentral  «?•»  Q^  complaint  within  40  days^     By  the  ftatutc  of  C.  2. 

Jiifc^^i.^"'    pcrfons  became  fettled,  if  not  removed,  in  40  dayi.    But 

whereas  people  came  privately  into  pariOies,  and  continued 
perhaps  40  days  before  they  were  publickly  known  to  be 
there  j  therefore  the  flatute  of  the  1  J.  a.  did  provide, 
that  fuch  40  days  (hould  not  gain  a  fettlement,  but  after 
the  time  of  delivering  notice  in  writing,  to  the  ovcrfecrs, 
that  fuch  perfon  was  come  to  inhabit  in  fuch  parifc. 
And  whereas  in  that  cafe,  the  overfccr   to  whom  fuch 


nouce 


I^OOt*  (Settlement  by  fervice.)  439 

notice  (hould  be  deTivered,  cither  through  ignorance  or 
wiifulnefs,   might  conceal  fuch  notice  from  the  inhabit- 
ants ;  therefore  the  3   IV.  did  provide,  that  fuch  40  days 
(hould   be  accounted  from  the  time  of  the  publication  of 
fuch  notice  in  the  church,  and  not  othcrwife.     But  then 
by  the  fubfequent  claufe  of  the  ftatute  of  the  3  IV,  it  is 
ena^ed,  that  i/"  tf«y  unmarritd ptrjtn^  mt   having  child  tr 
cbUdrifty  Jhall  be  laufuUy  hired  i»to  any  parijh  or  tcwnfor  ^ne 
fear  J  fuch  fervice  jhali  be  adjudged  a  good  Jettlement  theriin^ 
though  no  fuch  notice  in  Wfiiing  be  ddivered  and  fubltfhtd: 
And  the  reafon  thereof  is  this,  becaufe  that  fuch  notice 
would  not  avail;  fur  that  the  juftices  upou  complaint  of 
the  overfeers,  who  are  no  parties  to  the  contra^,  cannot 
make  void  the  contrad  between  the  maiter  and  fervan't, 
by  which  the  fervant  is  bound  to  continue  with  his  mafter, 
if  he  requires  it.     And  therefore  upon  this  ai^,  if  the  fer- 
vant was  hired  for  a  year,  and  ferved  forty  days  under  that 
hiring,  he  was  not  removable,  and  gained  a  uttlcment; 
and  fo  in  every  place  where  he  ferved  forty  days  under  fuch 
hiring,  he  there  gained  a  fettlement ;  and  where  he  ferved 
the  laft  forty  days,  there  was  his  laft  fettlement.     But  this 
cafy  method  of  acquiring  fettlements,  caufing  fervanis  to 
become  infolent,  at  laft  the  ftatute  of  8  d5f  9  //<  was  made, 
which  enatteth,  that  no  fuch  pcrfonfo  lawfuilly  hired  irro  any 
parijh  or  townjhip  fhalt  be  adjudged  to  have  a  good  fettlement 
therej  unlefs  he  Jhali  C9ntinue  in  the  fame  frvUe  during  the 
fpace  of  one  whole  year.     But  if  he  (hall  continue   in  fuch 
fervice  during  the  fpace  of  one  whole  year,  his  fettlement 
in  all  other  refpec^s  (hall  be  as  before  \  that  is  to  fay, 
every  continuance  of  forty  days  unremovable  during  fuch 
fervice  for  the  year  (hall   be  deemed  a  fettlement ;  and 
where  he  continues  the  laft  forty  days,  there  is  his  laii  fet- 
tlement.     But  there  hath   been   much    doubting,  what 
iball  be  deemed  a  hiring  for  a  year,  and  alfo  what  (hall  be 
deemed  a  fervite  for  a  year,  wiihm  the  fenfe  of  thefe  fta- 
tutesi  and  what  relation  fuch  hiring  and  fervice  (liall  bear 
to  each  other :  The  arguments  for  and  againft  which  oit 
each  fide,  in  the  adjudged  cafes  hereafter  following,  will 
be  the  better  underftood,  from  this  (hort  hiftorical  account 
which  hath  been  given,  of  the  progrefs  of  the  law  relating 
to  this  matter. 

Forty  days]    Lcfs  than  forty  days  rcfidence  in  any  parifh  Forty  dtys  refifr 
will  not  gain  a  fettlement.     As  in  the  cafe  oF  Goring  and  <ience  nccerr^ry 
JidoUfworth,  E.  4  G.  2.     A.perfon  was  hired  for  a  year,   ^*» » ^*^*^"^«»^- 
and  ferved  the  year.     His  mafter  lived  at  G^ringy  and  kept 
a  boat,  which  navigated  from  Goring  to  London,  but  the 

£  e  4  fer- 
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fcrvant  was  not  forty  daj'S  in  the  whole  ye?r  at  the  parift 

of  Goring^  but  ferved  out  the  year  on  board  the  boat.     Bf 

the  court:  This  was  no  fcttlement  at  Goring*     Sefl*.  C. 

327.  Caf.  of  Settl.  219.      1  Barnardift.  436. 

KoeoectflTary  But  it  is  not  nec<5flary  that  the  fervant  nfide  forty  davs 

iayl  be'iuo-     ^^g^thcr  without  interruption.     As  in  the  cafe  o:  Gran^ 

fctbcr.  ^^^^  ^^^  Lertgdony  Af.  iB  Cr.  2.     Getrge  fFaii  w^s  hired 

for  a  year  and  (crved  a  \ear,  as  a   livery  fervanr,  at  7 1. 

w^«:cs,    to   one   captain    Saundrrfon^  C->mmand«?f  of   the 

U,iUtam  and  Mary  yacht,  who  had  an  houfe  and  fjimilv  aC 

Greenwich^  and  refided  thi-re  when  not  abfenton  the  king's 

fervice.     His  ma(ier  made  frequent  voyages  to  and  from 

Hoilafid^  and  he  always  attended  him  in  the  fame  ;  and  he 

was  never  forty  days  together  at  Greenw'ub^  but  during  his 

fervice,  he  was  there  foity  days  at  diiFerenc  times.    Bjf  liie 

court :  It  need  not  be  forty  days  all  together ;  it  is  fuffici- 

ent  if  within  the  year  ^he  refide  forty  oays  in  the  whole. 

Burr.  SittL  Caf.  243. 

Vheothri*ft  £.  16  G.  3.  Lotvtfs  and  Lanfliphan,     The  pauper  was 

lr/iJ?nIf  A-      hi.ed  for  a  year  to  J.hn  Wtlliams  of  Lanfttthan^  where  his 

•Of  pariArf,  the  waiter  Occupied  his  owq  eitate.     He  continued  there  with 

lieitirmenf  is        his  maftcr  in  Lanjlephan  till  fome  time  before  St,  Ptters^ 

r«nVIidEci uTe     ^'^'*  when  his  mailer  and  family  removed  to  L^^xvefs^  in 

M  nishc.  which  parifli  hh  mafter  rented  another  farm.  He  contmued 

with  his  mailer  in  LowifiixW  the  i6th  of  Jantiary  following  | 
when  his  mafter  and  fami4y  removed  to  Lan/lepban^  and  his 
mailer  afterwards  conilanily  refided  there.  But  the  pauper 
was  fent  back  by  his  mafier  to  Lowefs^  to  thrtih  the  corn 
and  look  after  his  mailer's  cattle.  The  pauper  ftaid  in 
Lowejs  two  or  three  nights  and  days,  and  cat  and  lodged 
there ;  and  then  returned  again  to  Lanjiepban  in  like  man* 
ner  as  aforefaid  }  and  fo  continued  between  the  faid  parifhes 
to  the  end  of  his  year,  which  was  the  17th  of  Msy  foU 
lowing.  The  pauper  never  continued  forty  days  toge- 
ther in  either  of  the  two  pariflies  after  the  faid  16th  of 
'Januaryi  but  lived  and  refided  as  aforefaid  more  than  forty 
days  in  the  whole,  in  each.  He  verily  believed,  he  refided 
moft  at  the  latter  part  of  his  fervice  in  Lofifttpban^  and 
lodged  there  the  lail  night )  and  went  from  thence  in  the 
morning  to  Lowefs^  and  took  ibme  cattle  of  his  matter's 
from  thence  to  the  Hay-fair,  where  he  fini(hed  his  fervice. 
The  court  held  him  to  bf  lad  legally  fettled  in  Lan/lipban. 
Bur.  Settl.  Caf.  825. 

And  in  like  fort  was  determined  the  cafe  of  HuUtmd  and 
Bradltyj  E.  21  G.  3.  namely,  that  when  a  petfon  has  re« 
fided  part  of  the  year  in  one  parifh,  and  part  in  another, 

it  different  times  aind  int^iY^Isj  making,  when  added  toge^ 
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ther,  more  than  forty  days  in  each,  his  (ett)ement  is  in  th^ 
parifli  M^here  he  todged  the  laft  nighc.  Douglas^  633.  Cal* 
Cof.  ii8. 

Alfo  in  the  cafe  of  K,  v.  Ivt/fofij  E,  23  C  3,  Jama 
Englijb  and  his  wife  were  removed  from  Niwburn  to  Ivejion. 
The  fef^ons  confirmed  the  order,  and  flated  fpecialiy. 
That  the  pauper  heing  unmarried  was  hired  for  a  year  to 
ferve  as  a  collier.  1  hat  Ive/im  and  Kyo  are  two  feparate 
Cownlhips  in  the  parifh  of  Lanchejion^  and  maintain  their 
poor  feparately.  That  he  refided  at  Kyo  from  Martinma^y 
when  he  was  Co  hired,  till  the  May-day  following,  vwhen 
he  married ;  that  about  fourteen  days  after  his  marriage, 
he  took  a  cottage  in  Ivefton^  and  without  the  privity  of  his 
mafter  removed  thicher  from  Ay^  with  his  wife,  where  they 
continued  above  forty  days,  and  until  about  fourteen  days 
preceding  the  expirarton  of  his  fervtce,  and  then  they  re« 
turned  to  Kyo.  I'he  court  were  of  opinion  that  this  cafe 
was  fimilar  in  principle  to  the  laft  cafe  of  Hulland^  and 
precifely  that  of  Lowtfs  above,  and  that  they  ought  to  be 
adhered  to.     Both  orders  quafhed.     Culd  CoJ.  288. 

And  in  the  cafe  of  K.  v.  Gnat  Bookham^  T.  26  G,  3. 
The  fame  point  came  in  queftion,  but  was  given  up,  be- 
ing confidered  as  fully  fettled.     Caid.  Caf»  290. 

Two  jy/fuis  (i  Q.)  may  remove  him]  But  it  hath  been  whether th^ 
obferved  before,  that  the  juftices,  upon  the  complaint  of  fervent  B»yb« 
the  parifli  officers,  cannot  remove  the  fervant  from  his  IhTiD»a«t.**'* 
mafter;  becaufe  they  cannot  upon  fuch  complaint  difToIve 
the  concradi  betwixt  the  mafler  and  his  fervant,  to  which 
contrad)  the  officers  are  no  parties ;  for  that  can  only  be 
done  upon  the  complaint  of  the  mader  or  fervant.  There- 
fore if  a  maid  fervant  (hall  happen  to  be  with  child,  which 
child  is  likely  to  be  born  a  baftard  ^  yet  if  her  mailer  is 
willing  to  keep  her,  the  parifh  cannot  remove  her ;  but 
the  mafter,  if  he  pleafes,  may  complain  to  a  juftice  of  the 
peace,  that  (be  is  lefs  able  to  perform  the  fcrvice,  and  the 
jufiice  (if  he  (ec%  caufc)  may  discharge  her,  and  then  the 
parilb  by  order  of  two  juflices  may  remove  her. 

But  the  general  power  of  difcharging  fervancs  by  jufllcei 
with  regard  to  other  fervants  than  thofe  in  hufbandry,  feems 
Co  have  been  doubted  in  the  following  cafe  :  viz. 

//•  17  6.   3«     yf/hover  and  Brampton.     Two  juftices  a  maid  fervant 
removed  Hannah  fVright  from  AJhover  to  Brampton.  The  way  be  <iir. 
feffions  confitmed  the  order,  and  ftated  the  following  cafe:  ^^[l^f^^ 
That  the  pauper  being  fettled  at  Brampton^  hired  herfelf  with'chtXand' 
to  one  Mr.  Langfden  of  Eyam  for  a  year,  and  ferved  ////  nay  then  be  rc^ 
mthin  thne  wteh  of  the  end  of  the  year^  when  her  majier  ^^"^ 
^/fovfrittg  her  to  be  with  fbild^  turned  ber  awaj^  ewdfaid  her 

her 
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hiT  yearns  wageSy  and  half  a  crown  over ;  whereupon  £be 
went  to  her  father's  at  AJhovtr^  from  whence  flie  wai 
removed  as  above  Aated.  Upon  her  examination  in  court, 
(he  faid,  fhe  was  willing  to  have  ftayed  her  year  out  if  ibe 
might,  but  that  it  was  not  material  to  her,  as  (he  had 
received  her  whole  year's  wages,  and  not  being  half  gone 
with  child,  (he  hoped  (he  could  have  done  her  work  to  the 
end  of  the  year.  Dunning  and  Balguy  in  fupport  of  tbefe 
orders  argued,  that  a  mafter  upon  juft  and  reafonable 
caufe  may  difcharge  his  fervant,  and  that  a  criminal  con- 
du6l  like  this  amounts  to  a  reafonable  caufe :  Though 
it  has  been  faid  in  K,  v.  Marlborough^  Viner*s  Ah*  •*  That 
a  maid  fervant  got  with  child  can't  be  removed  from 
her  fervice/'  This  can  only  mean  removed  by  the  pari/b 
officers  before  the  contraSl  is  dijfolved ;  but  this  mifconduft 
is  a  good  reafon  for  a  mafter  to  diflblve  it,  and  there  can 
then  be  no  objection  to  her  being  removed.  It  has  been 
faid,  that  there  ought  to  have  been  an  application  to  a  ma- 
gi/irate to  difcharge  her;  but  this  is  not  the  cafe  of  a  fer- 
vant in  hujhandry^  and  therefore  a  juftice  has  no  jurifdidion 
to  difcharge,  or  if  he  had,  it  was  in  this  cafe  unnecefliry 
as  (he  confenced  ;  that  the  full  payment  of  her  wages  did 
not  prove  the  contrad^  continued  ;  and  K.  v.  Caftle- 
church  (tf),  and  K.  v.  Godalming^  were  cited  as  fully  in 
point  as  to  the  fa£t  found,  ^^  that  (he  hoped  (he  could 
have  done  her  work. "  It  is  not  her  ability^  but  her 
(riminal  condu6l^  that  mud  be  the  teft,  otherwife  a  mafter 
might  be  obliged  to  keep  a  woman  in  his  houfe  many 
months  under  thofe  circumftances.  IVallace  and  IVilb^  to 
quafh  the  order,  contended,  that  the  ftatute  of  5  £/rz. 
r*  4«  extends  to  maid  fervants,  and  therefore  at  leaft  tbe 
intervention  of  a  ma^iflrate  was  necetTary  ;  without  it  the 
Gontradl  could  not  be  dillulved,  nor  is  there  any  authority 
to  fupport  a  contrary  do£lrine:  But  a  magi  (Irate  in  this 
cafe  could  not  interfere,  it  not  being  the  cafe  of  a  fervant 
in  hujbandry  \  neither  is  there  a  diSlum  to  fupport  the  doc- 
trine, that  a  magiftrate  can  interfere  in  fuch  a  cafe  with 
xefped  to  any  fervant,*  except  the  marginal  note  in  Viner 
cited  from  Shaw^  and  that  was  but*aloofe  obfervation  un* 
fupported  by  any  authority  ;  that  on  the  contrary,  the  cafe 
itfelf  in  Viner  was  cxprefsly  in  point  \  that  there  was  no 
pretence  for  the  conRru£lion  fuggefted  on  the  other  fide, 
that  the  court  mufi  mean  cannot  be  removed  till  afttr  the 
contrail  is  dijfolved  by  a  df charge ;  that  the  cafe  affords  no- 
thing on  which  fuch  a  conjecture  can  be  foundedj  but  on 

{fi)  T^fit  ihii  fame  title* 

the 


^O0t«  (Settlement  by  fervice.)  443 

the  contrary  fays,  •*  Jhall  not  for  that  bt  remgvedy  hut  Jhall 
fgrvi  out  her  time  :  And  Jince  Jhe  is  not  remove abU^  Uc.** 
fo  as  to  leave  no  folid  foundation  to  fupport  the  fenfe  con- 
tended for.  And  where  the  difminion  of  a  fervant  is  ac- 
companied with  the  payment  of  the  whole  wages,  it  (hall 
be  cpnfidered  as  a  difpenfation  of  the  remaining  (ervice. 
They  denied  the  confent  of  the  pauper  to  diflblve  the  con- 
trady  and  infilled  the  half  crown  paid  over  was  to  be 
confidered  for  her  board;  and  that  the  only  objedl  of  her 
mafler  was  to  defeat  the  fettlement.  And  the  cafe  of 
K»  V.  Hanbury  [a)  was  cited  to  (hew  that  the  mader  had 
not  any  authority  by  law  vefted  in  him  to  difcharge  his 
fervant  in  fuch  cafe ;  for  that  an  unmarried  woman  by 
being  with  child  is  not  guilty  of  any  crime,  or  even  mil* 
demeanour  at  common  law ;  that  all  mifdemeanours  are 
indiSabie,  which  this  is  not ;  that  though  it  may  be  an 
offence  cognizable  iii  the  ecclefiaflical  courts,  yet  it  is  not 
ia  in  the  temporal  courts,  unlefs  the  child  becomes 
chargeable;  that  the  pauper  was  willing  to  flay,  and  the 
whole  wages  were  paid.  L.  ManTfield :  The  ftatutc 

of  8  &  g  ff^.  3.  £.  30.  is  an  explanatory  law,  and  muft 
not  be  carried  beyond  the  words  by  confirudlion.  It  de« 
clares  that  there  fYiuft  be  a  hiring  for  a  year,  and  a  conti- 
nuance for  a  year  in  that  fervice  to  gain  a  fettlement: 
With  refpedi  to  the  hiring,  in  conformity  to  the  naturo 
and  obje£l  of  the  aS,  the  court  has  been  critical  and  exatSl; 
but  fervice,  from  the  nature  of  the  thii.g,  admits  often 
of  queftions  upon  the  circumftances;  as  whether  the 
abfence  was  with  leave^  from  ftcLnefsy  Uc,  But  ihefc 
queftions  have  always  been  brought  to  this  point,  whethgr 
the  central  was  put  an  end  to  within  the  year  ?  This  cannot 
be  done  by  difmiffion  of  the  fervant  without  good  and 
fufficient  caufe.  In  the  K,  v.  Cafllechurch  there  was  a  dif- 
continuance  by  agreement,  and  the  contract  therefore  de^ 
termintd ;  in  fuch  cafe  the  payment  o(  the  full  wages^ 
which  might  be  mere  benevolence,  could  make  no  ditt'er- 
encc.  The  queftion  then  is,  /;  this  contra^  dfjfolved 
within  the  year  f  The  anfwer  depends  upon  this.  Has  the 
mafter  done  rl^ht  or  wrong  in  difcharging  his  fervant  for 
this  caufe  ?  I  thinic  be  did  not  do  wrongs  The  marginal 
note  cited  from  Viner^  whatever  degree  of  authority  it  may 
be  entitled  to,  is  well  warranted  in  principle.  If  the  maf- 
tcr  agrees  to  the  contract's  going  on,  the  overfeers,  it  is 
true,  (hall  not  take  her  away  becaufe  (he  is  with  child  ;  but 
(]iall  the  mafier  therefore  be  bound  to  keep  her  in  hi« 
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boufe  ?  To  do  fo  would  be  contra  bonos  mons^  and  in  a 
family  where  there  are  young  perfons,  both  rcandalotis 
and  dangerous :  Where  a  fervant's  abfence  is  faid'  to  be 
purged  (which  is  an  inrtproper  exprcffion)  by  receiving  him 
again,  the  receiving  only  explains  and  fhc^'s  the  nature 
of  the  abfence;  the  confequcnce  of  it  indeed  is,  that  fuch 
leception  niuft  generitlly  be  conndered  as  amounting  to  a 
difpenfation,  and  thereby  fuhjcdts  the  mafter  to  the  pay- 
ment of  the  whole  wages.  Hut  the  efF  £1  of  a  pofuive 
ad  of  the  mader,  i.  e,  the  difmiffion  of  his  fervant  under  a 
criminal  charge,  (hall  never  be  done  away  by  an  implica- 
tion ariiinz  from  the  payment  of  the  whole  wages. 
fP^ilUs  J.  This  cafe  differs  from  that  of  K.  v.  Richmond  [a]^ 
nor  is  it  Ijke  that  of  K,  v.  Iflip  in  Stra.  423.  {b)  where  the 
caufe  of  the  difcharge  was  not  reafonable.  Here  if  the 
inafter  had  daughters  it  would  not  be  iit  that  he  (hou)d 
keep  fuch  a  fervant  i  though  I  think  he  could  not  avail 
himfcif  of  the  authority  of  a  magifl.  aie ;  the  jurifdi£)ioa 
of  the  juftices  being  confined  to  cafes  in  hujbandry.     JJb* 

hurft  J.  agreed Both  orders  affirmed.     CaL  Caf,  11. 

OHrenrat!oDs  on.       [Upon  which  Mr.  Caidtmt  obferves :  *•  That  whether 
the  ah4>vB  deter*  cc  ^j^^  jurifdidlion  of  juftices  extends  to  fervants  in  general, 

<*  or  is  confined  to  fervants  in  hufbandry;  or  whether 
'<  mafters  in  general  may  on  reafonable  caufe,  by  their 
••  own  authority,  difcharge  thcT  fervants,  does  not  fccm 
^*  to  be  fully  and  abfolutely  fettled ;  both  poinrs  at  lead 
**  were  queOioned  in  this  caufe:  All  that  feems  cfta- 
•'  blifhed  is,  that  a  mafler  mav,  without  the  inter- 
**  vention  of  a  magiftrate,  difmifs  his  fervant  for  mtrol 
**  turpitude ;  but  whether  he  may  or  not  for  any  other 
**  mifcondudl  or  general  miibehaviour,  though  there  are 
**  authorities  to  (hew  that  he  cannot,  does  not  feem  to  be 
**  fully  fcfled.  in  the  cafe  of  Temple  v.  Prefcm :  A  wet 
•'  nurfe  retained  for  a  year,  was  difcharged  by  her  nirf- 
*'  trefs  for  infulence  and  being  fubjed  to  p^on,  and  was 
*'  offered  her  wages  as  far  as  (he  had  ferved,  which  was 
**  refufed,  and  an  aftion  brought  for  the  whole  year's 
^*  wages :  It  was  infiiled  on,  that  ihefe  circumfiances 
**  amounted  to  a  reafonable  caufe  to  difcharge  her,  and 
**  that  it  was  ufual  for  mafters  fo  to  dd.-— — But  by  L. 
••  Mansfield^  *  No  perfon  can  be  jud^je  in  his  own  caufe, 
*^  and  this  iirft  principle  could  not  b;  meant  to  be  over- 
*^  turned  by  any  law  or  ufage  whatever  \  and  the  fervaat 
^*  had  a  verdict  for  her  whole  year's  wages/ 
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But  althoQgh  regularly  the  fervant  cannot  be  removed 
froin  the  maimer,  yet  the  mailer  may  be  removed  from  the 
fervant;  as  if  the  fervant  hath  gained  a  fettlement  in  the 
pariih,  and  the  mafter  hath  gained  none,  which  may  often 
ha;:pcn«  the  fettlement  of  the  fervant  no  way  depending 
upon  the  fettlement  of  the  mailer ;  in  fucti  cafe,  if  the 
parifh  will  remove  the  mailer,  they  cannot  remove  the 
fervant;  but  the  irafter  may  complain  to  the  juftices,  who 
may  compel  the  fervant  to  go  along  with  him.  J 

If  any  unmarried  per/on  not  having  a  chHd  or  children^  E^  Unmimrf  ftt^ 
10  An.  Antony  and  Cardigan*  A  perfon  having  a  daughter,  **"»  ti'i"«- 
which  daughter  was  married  and  fettled  el  fe  where,  hi  ted 
himfelf  for  a  year,  and  ferved  the  year.  By  the  court :  He 
is  a  (ingle  perfon  within  the  meaning  of  the  a6l,  though 
not  exprefsJy  within  the  letter  of  it.  The  meaning  of  the 
jlatute  was,  that  he  might  not  bring  any  confequential 
damage  to  the  parifh,  which  he  cannot  poifibly  do  here. 
And  tbey  held  that  the  man,  notwithilandmg  he  had  a 
diild,  gained  a  fettlement  by  virtue  of  that  fervice*  C^>/ 
of  S,  7.     /i//y,  131. 

£.  I  An.  Farringdon  and  JVitty,  A  fervant  hired  for  a 
year,  ferved  half  a  year  of  the  time,  and  married*  The 
queftion  was.  Whether  the  juilices,  on  complaint  of  the 
overfeers,  could  make  an  order  to  remove  him  to  the  place 
of  his  lad  legal  fettlement  ?  By  the  court :  The  contra^ 
between  the  mailer  and  fervant  was  not  diflolved  by  the 
marriage ;  and  admitting  it  might  be  diifolved  by  an  order 
made  on  complaint  of  the  malicr,  yet.  without  that,  and 
upon  complaint  of  the  officers  .only,  it  could  not  be  dif- 
iblved.  And  the  macriage  doth  not  hinder  the  fervice ; 
the  contradi  continues;  and  if  the  man  pei forms  his  fer* 
vice,  he  gains  a  fettlement.     2  SalJIi.  327. 

The  fame  lefolved,  M.  i  G,  2.  K.  and  Sutton.  2  SefT. 
C,  121. 

T.  27  G.  2.  Hanbury  aod  Tardtbigf^.  The  pauper  was 
hired  for  a  year  at  Hunbury  ;  ferved  three  quarters  of  the 
year  ;  then  married  ;  whereupon  his  mailer  took  him  be* 
fore  a  juilice,  who  allowed  the  mailer  to  difcharge  hint 
for  marrying  within  the  year,  but  made  no  order  in  writ- 
ing. The  queilion  upon  this  wa^,  Whether  the  fervant 
was  properly  difcharged  within  the  ilatute  of  the  5  EI. 
tf.  4«  fm  5.  By  Lie  Ch.  J.  and  the  court :  Here  is  no  aA 
of  jurifdiAion  in  the  julHce,  having  made  no  order  in 
writing.  Tho'igh  the  mailer  might  difpenfe  with  the  fer- 
vice by  parol,  a  juftice  of  the  peace  cannot,  who  hath  hit 
.  jurifdidion  by  ilatute,  and  every  thing  he  iQz^  in  pur- 
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fuance  of  it  mud  be  by  order»  and  that  is  examinable  iff 
the  court  of  king's  bench.  Therefore  the  court  held,  this 
was  no  difcharge  of  (he  fervice*  And  ibey  faid  that  the 
judice  can  only,  by  the  faid  ftatute,  difcharge  for  nafonahk 
caufe;  and  that  marriage  itfelf,  as  fuch*  is  not  a  reafonable 
caufe;  the  fame  being  no  offence)  nor  inconvenience  to 
the  public.     Bur.  Sent,  Caf  322. 

E.  31  G.  2.  Bank  Newton  and  Marion,  George  Ayrton 
the  pauper,  and  his  wife»  being  legally  fettled  at  Bank 
Newton  i  he  the  faid  George  Ayrton^  on  the  16th  of 
February  1738,  agreed  wn\i  John  I Vilcock^  fon  of  Henry 
lyiUock  of  Marion^  by  order  and  on  behalf  of  his  faid  fa- 
ther, to  ferve  the  faid  Henry  lVil$7cky  for  a  year  from  the 
34th  of  the  fame  month  of  February  (when  his  father's 
then  fervant  was  to  go  away),  at  5  guineas  wages,  in  cafe 
the  faid  Henry  JVikock  (hould  approve  the  faid  terms.  On 
the  1 8th  of  the  faid  February^  the  wife  of  the  faid  George 
Jyrton  died  without  iflue.  On  the  24th  of  the  fame  month, 
the  faid  George  Jyrton  went  to  Henry  U^ileock^  and  Henry 
aflced  him,  upon  what  terms  his  fon  and  he  the  faid  George^ 
bad  agreed  ?  Which  terms  he  the  faid  George  repeated,  as 
above.  Whereupon,  he  the  faid  Henry  IVUcock  faid,  that 
he  did  agree  to  the  faid  terms  :  And  the  faid  George  Ayr^ 
ton  did  then  enter  upon,  and  continue  in  the  faid  fervice 
for  a  year.  It  was  obje£)ed,  that  this  man  was  not  an 
unmarried  perfon  at  the  time  of  the  hiring,  to  wit,  on  the 

1 6th  of  February^ Unto  which  it  was  anfwered,  that 

the  contradt  was  not  complete,  but  a  mere  nullity,  till  the 
aflent  of  the  principal  (the  father),  which  was  on  the 
24th.  For  he  had  it  in  his  power  to  difapprove.  It  was 
not  binding,  till  his  aflent  was  given.  For  the  agent  only 
a£)ed  under  a  limited  authority.  And  when  the  principal 
did  afi"ent,  the  fervant  was  unmarried.— —And  by  the 
court,  it  is  clear,  that  the  hiring  was  on  the  24th.  For 
the  father  might  have  difTented  from  the  conditional  agree- 
ment  made  by  his  fon  on  the  i6th.  And,  confequently, 
they  held,  that  this  hiring  and  fervice  did  gain  a  fettle- 
ment  at  Matton^  wheic  the  fervice  was  performed.  Burn 
SettU  CaJ,  455. 

T*.  29  G.  3.  K.  V.  Allendale*  John  Drifdale  and  his  wife 
were  removed  from  Lambley  to  AUendaUy  both  in  Northum- 
berland. The  felTions  confirmed  the  order,  fubjeA  to  the 
opinion  of  the  court  on  the  following  cafe  :  In  February 
4786,  the  pauper  being  then  an  unmarried  man^  not  having 
child  or  children,  was  hired  for  a  year  to  ferve  Thomas 
Ben/on  at  Allendale^  from  May^day  1 786,  to  May-day  1787* 
as  a  hind  •  i|  is  the  cullom  in  that  country  to  hire  mar- 
ried 
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ned  men  as  hinds,  becaufe  their  wives  are  bound  to 
perforin  certain  fervlces  for  the  mafter  in  time  of  har- 
veil ;  and  when  the  wife  of  a  hind  dies,  he  mufl  hire  a  fe« 
male  fervant  to  perform  fuch  fervlces.  It  was  in  the  con- 
templation of  both  the  matter  and  fervant,  and  perfectly  un« 
derfiood  by  them  at  the  time  of  hiring,  that  the  pauper 
would  marry  before  he  entred  upon  his  fervice.  After 
fuch  hiring,  and  before  the  commencement  of  the  fervice, 
he  married  his  wife,  the  other  pauper,  and  entered  upon  hit 
fervice  a  married  many  and  ferved  out  the  whole  year  a  mar- 
ried man  at  /fllendale^'^^-^Cbambrey  in  fupport  of  the  order 

of  feffion?,  was  flopped  by  the  court. Er/iine  contra 

(inter  d//tf  J  contended,  that  the  time  whin  the  Jet  vice  com'* 
ouHceSf  and  not  the  time  of  the  hiring^  is  the  criterion  by  <. 

which  the  court  is  guided  in  determining  whether  or  not 
the  cafe  comes  within  the  ftatute.— By  L,  Ker.yonQ\i,^. 
The  principle  on  which  this  queflion  mu(l  be  decided 
has  been  long  fettled.  And  he  cited  the  above  cafes  of 
Farringdon  v.  JVitty^  and  Bank  Newton  v.  Morton^  and 
faid,  that  in  thofe  cafes  the  court  feemed  to  think,  that 
the  time  to  be  attended  to  was  the  time  when  the  contrast 
was  madey  which  has  ever  fince  been  confidered  as  the  rule* 
^  BuUer  J.  faid.  That  neither  the  cuftom  of  the  coun- 

try nor  the  agreement  between  the  parties,  went  to  com- 
pel this  pauper  to  marry  before  he  entered  upon  this  fee- 
vice  ;  he  was  at  liberty  to  do  fo  or  not  as  he  pleafed.  The 
cuftom  of  the  country  only  amounts  to  this,  that  part  of 
the  fervice  is  to  be  performed  by  a  female ;  it  is  therefore 
indifFerenttothe  mafter  whether  the  fervant  be  married  or 
not,  becaufe  if  he  be  fingle,  he  muiL  hire  fome  female  to 
perform  thofe  ferviccs.  ■  '  Both  orders  affirmed.  Caf 
by  Durnf  arnl  Eafl^  3  V.  382. 

And  in  the  fame  term,  in  the  cafe  of  A',  v.  Stanningten^ 
the  fame  point  came  in  queftion,  but  in  confec[uence  of 
the  above  determination,  was  given  up  without  argument. 
Durnf  and  EajU  3  V^  385. 

Shall  be  lawfully  hired  into  any  parijh  or  town  for  one  year^  Hiring  for* 
Thcfe  words  do  introduce  one  great  fubjeft  of  debate,  ^^^' 
namely.  What  (hall  be  deemed  a  fufficicnx  hiring  for  a  year 
within  chefe  ftatutes,  by  virtue  thereof  a  perfon  (hall  be 
intitled  to  gain  a  fetclement  ?  Concerning  which  it  hath 
)>een  refolvod  as  follows : 

M.   9   y//f.    Dumford  and    Ridgwick.     A  perfon   was  To  be  by  one  In- 
hired  for  half  a  year,  and  after  that  was  hired  again   for  ^'«"o*'*^* 
another  half  year,  with  the  fame  perfon,  and  thereupon 
ferved  a  year  in  one  continued  intire  fervice,  but  by  feveral 
hiridgs.     By  the  court:  It  ought  to  be  one  intire  contraft 
and  one  intire  fervice  s  the  one  is  required  by  the  ftatute, 

as 
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as  well  as  the  other.  If  a  Tervice  under  feveral  contract 
fliall  gain  a  fettlement,  one  that  ferves  by  the  oaonth, 
by  the  week,  or  by  the  day,  may,  if  he  continues  a  year* 
gain  a  fettlement.  One  may  hire  by  the  day  for  charity  ; 
but  there  is  danger  of  being  chargeable  in  hiring  fuch 
a  perfon  by  the  year.  For  fuch  a  term  as  a  year,  it  is 
not  fuppofed  a  mafter  would  hire  one,  unlefs  able  of  body« 
and  fo  a  perfon  not  likely  to  become  chargeable.     2  Salk^ 

535- 

A/.  12  An.  Horjham  and  Shipley.    A  perfon  was  hired 

from  May-day  to  Lady-day^  then  from  Lady^-day  to  Afay^ 
day\  and  fo  on  again  in  like  manner  for  another  year. 
The  queftion  was.  Whether  this  gained  a  fettlement  ? 
And  the  court  were  of  opinion,  it  did  not^  for  they  faid 
the  hiring  muft  be  for  a  year.     F$Uy^  134. 

//•  1 1  <?•  3.  Great  Salkeld  and  Lewtber.  Two  jufticcs 
removed  Catherine  Nicholfih  from  Great  Salkeld  in  Cumhar^ 
lanl  io  Louther  in  fP'eftmorland :  And  the  feffions  confirm 
their  order ;  fubjcA  to  the  opinion  of  the  court  of  king's 
bench,  on  the  following  cafe :  The  pauper  was  hired  to 
Williatfi  Thompfon  of  HackthorpehaU  in  the  parlfli  o(  LoW" 
tber  from  fVhitfuniide  to  Alartinmas ;  and  again  was  hiredl 
^  to  the  faid  Thomp/m^  at  Hackthorpe^  for  the  fucceeding  half- 

year  from  Martinmas  to  the  fVbit/untide  following;  and  in 
purfuance  of  thofe  hirings  ferved  the  faid  ff^illiam  Th^mpfin 
at  Hackthorpe  aforefaid,  for  the  complete  year,  witbouc 
leaving  her  fervice  %  and  received  two  half  year's  wages. 
It  was  further  dated,  that  the  ufual  cuftom  of  hiring  fer- 
vants  in  Cumberland  \s  from  half  year  to  half  year.-  That 
it  hath  been  the  invariable  pradlice  of  the  quarter  feffions 
of  Cumberland^  as  long  as  can  be  remembered,  to  adjudge 
^at  the  faid  hiring  for  two  fucceffive  half  years,  and  fer« 
vice  in  purfuance  thereof  for  one  whole  year,  with  the  fame 
perfon  and  in  the  fame  place,  Ihould  be  a  fettlement  under 
the  feveral  ads  of  parliament  made  relating  to  the  poor. 
■  It  was  moved  to  quafh  thefe  orders,  as  here  was 

no  hiring  for  a  year.     Mr.  Wallace  was  to  have  (hewed 
caufe,  on  behalf  of  the  parifii  of  Great  Salkeld ;  but  be 
candidly  acknowledged  that  the  orders  could  not  be  fup- 
ported,  there  .being  no  hiring  for  a  year.    Burr.  SeitL 
Caf.  674. 
C^MTit  hictiig        ^*  24  ^*  2*  JVincttuHtm  and  Creditw.  A  boy  of  lerea- 
im^icthiriog     tcen,  bom  in  IVincaunten^  offered  himfelf  to  ferve  Sanmd 
iwa^cau  William%  of  Charleton  Horetbernei  who  hired  bim  to  ferve 

him  in  hufbandry,  and  agreed  to  give  him  meat,  drinkt 
wafliing,  lodging,  and  cloaths  when  wanted;  but  no 
particular  time  was  agreed  on,  and  the  pauper  appre- 
hended bis  maflcr  might  have  bcea  o0i  or  he  might  have 

gone 
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gone  away  from  him,  at  their  pleafure :  Neverthelefs  thertf 
was  no  agreement  for  th^t  purpofe.  The  boy  continued 
iind  ferved  him  in  Charleton  Hbrethorne  two  years  and  an 
half.  By  the  court:  He  gained  a  fettlement  there,  by 
this  fervice.  A  general  hiring  is  a  hiring  for  a  year*  And 
here  are  no  circumflances  In  this  cafe  to  ibew  an  inten- 
tion to  the  contrary,  or  to  vary  it  from  the  general  rule. 
The  mere  apprehenfion  of  the  pauper  doth  not  do  it* 
Buirr.  SettL  Cuf.  299 

J?.  33  (?.   2.  liandley  and   Berwick  Si.  Johns,      TTie 
pauper,  fettled  at  Handtey^  happeniPi;  to  meet  Mr.  Jonn^ 
head  keeper  of  Rvjhmore  Lod^e  in  the  parifli  of  Berwick 
St,  Jchfty  who  had  then  lately  parted  with  one  Edward 
HiUy  who  had  been  for  many  years  one  of  his  fervants 
or  u rider-keepers,  at  the  wages  of  3I.  a  year  an^  a  keeper*8 
liVery,  befides  meat,  drink^  and  lodging  ;  the  faid  Mr* 
Joms  ad'ffcfled  the  pauper  thus,  Do  you  like  the  life  of  a 
keeper  ?  Which  being  anfvirered  in  the  affirmative,  he  faid 
farther,  Then  go  irito  Ned  HUrs  place,  and   you  (hall 
Want  no  encouraaement.     Accordingly  he  went,  and  con- 
tinued in  the  fervice  for  three  years,  and  received  three 
years  wages.    The  c|ue(lion  Was,  Whether  this  conver« 
fation  amounted  to  a  hiring  for  a  year,  fo  as  to  gain  a  fet- 
tlement ?  It  was  urged,  that  a  hiririg  generally  is  hiring 
for  a  year,  and  that  the  law  knows  no  other  fervant  but 
one  fbr  a  year  *,^  and  that  this  has  an  exprefs  reference 
to  HOTb  fervice,  which  was  for  a  year :    On  the  con- 
trary, it  was  argued,  that  here  was  no  aAual  hiring  at 
all ;  and  norie  tan  arife,  by  Implication,  from  the  bare 
fervice  alone  ;  and  that  the  reference  to  Ned  UilPs  fervice 
relates  to  HilPs  work  otify,  and  not  to  his  contrad.     By 
L.  Mansfield  and  the  court :    This  man  ferved  three  yearsy 
and  received  wages  accordingly.     But  it  \%  objeded,  that 
he  was  never  hired  at  all.     It  is  admitted,  that  if  he  was 
hired  at  all,  it  would  by  law  be  a  hiring  for  a  year.     And 
upon  the  date  of  this  converfation,  it  is  a  clear  hiring  ^ 
for  Hill  was  a  hired  fervant.     And  therefore  it  was  ad- 
judged,   that  the  pauper  thereby    gained   a  fettlement. 
Burr.  SettL  Caf.  562. 

M.  14  G.  3.  Bafingftoh  and  Stoctbridge,  The  pauper 
Aaron  Alexander  was  hired  to  one  Michael  Nicholas  of  the 
parifli  of  iVanJion^  to  ferve  him  as  a  bootketch^r,  and  oc- 
Cafionally  as  a  poftchatfe  driver^  nd  term  for  which  he  wast 
to  ferve  being  mentioned.  He  went  accordingly  into  the 
fervice,  and  continued  in  it  for  one  year;  and  was,  during 
that  time,  found  by  his  mafler  in  meat,  drink,  and  lodg* 
itig  there,  but  received  do  wages  for  fuch  fervice.  fle  was 
afterwards  hired  to  lobn  fVaits  of  Bajiniflokt  to  be  a  chaifa 
Vol.  III.  Ft 
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driver,  but  no  term  was  mentioned  :  He  ferved  hitn  for  a 
year  there;  being  found  by  him  in  meat,  drink,  and  Iodg« 
ing,  but  received  no  wages.  He  thought  himfelf  at  liberty 
to  leave  either  of  thefe  mailers  whenever  he  pleafed.  And 
feveral  witnefles  proved  that  the  cuftomary  manner  of  cd- 
g^g^i^g  chaife  drivcfs  is  as  the  pauper  dcpofed,  and  tba^t 
the  mafters  and  drivers  think  themfelves  at  liberty  to  part 
whenever  they  pleafe.— L.  Mamfitld  was  abfenr.  X^ 
other  three  judges  were  of  opinion,  that  this  was  a  fuffici* 
ent  hiring  for  a  year.  A  general  indefinite  hiring  is  a  hiring 
for  a  year,  unlefs  fomething  appears  that  may  raife  a  pre- 
fumption  to  the  contrary.  And  nothing  is  here  fiated^ 
which  limits  the  hiring,  or  fbews.  that  it  wa»  meant  to  be 
for  lefs  than  a  year.     Bur,  Sett.  Caf,  759. 

AL  16  G*  3.  Mangot  $  field  md  Bath  Eaflon.     The  pau- 
per was  hired  to  John  Giles  a  barber  in  the  parifli  of  &u 
John  in  the  town  of  Dgvizes^  to  ferve  him  as  a  journey- 
man barber ;  who  was  to  give  him  meat,  drink,  and  lodg- 
ing ;  but  in  lieu  of  wages,  he  was  to  have  the  Cbrtfi* 
mas  boxes  \  but  no  time  was  ftipulated  durmg  which  he 
fhould  ferve.     And  upon  thefe  terms  he  lived  with  him  for 
four  years ;    but  thought  himfelf  at  liberty  to  leave  his 
mader  when  he  thought  proper.     Afterwards  he  was  hired 
>    to  John  Bedford^  an  innkeeper  at  Mmgotsfiild^  to  ferve  him 
m  his  (lable ;  who  was  to  find  him  mea^  drink,  wafliing, 
and  lodging,  but  no  wages,  other  than  what  he  fliould  re- 
ceive as  perquifites  of  the  ftable ;  and  no  time  was  ftipulated 
during  which  he  fliould  ferve :  And  he  apprehended,  that 
his  mafier  might  have  turned  him  off,  or  he  might  have 
gone  away  from  him,  at  their  pleafure.     From  tb«  time 
that  the  pauper  began  to  ferve  the  faid  J9hn  Bedford  to 
the  time  zx  which  he  left  him,  was  fixteea  years.     Dur* 
?ng  which  time,  he  left  the  faid  John  Btdford  feveral  tinaes 
at  his  pleafure.     But  from  the  time  of  his  firft  going  iota 
the  fervice,  he  was  with  the  faid  J^n  Bedford  two  years 
and  upwards  without  leaving  him  at  all  j  and  at  the  eod 
of  the  faid  termx>f  fixteen  years,  he  was  with  him  for  three 
years  together  without  interruption.^— —The  cotinfel  wbo> 
^ere  to  have  argued  this  to  be  no  fettlement  at  Maugots^  '^ 
f/^^i  g^ve  up  the  point  as  Jnfupportable»    Bur,  Sot,  Caf. 

823- 

Butmttftbet  M.^0  Q,  3.  Bedfold  and  Dedhamm     The  pauper  Ar- 

^thw  in'aVof  ^^^^  ^^^^^^  ^^^  ^^^^^  ^^  y^^"  Mafon  of  Didbam^  to  ferve 
•ipreV wordi*.*^'  him  in  the  bufinefs  of  a  plumber  and  glazier,  at  the  wagts 

of  fix  Jhillings  a  week^  hoards  lodgings  andwajhing^  fummtr 
and  vjinter^  .  He  ferved  under  that  agreement  for  eleven 
Bonths  i  when  bis  mailer^  baying  takoa  aa  apprentice,. 
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informed  him,  that  he  muft  lodge  out  of  his  hcufe.    Upon  | 

which,  the  pauper  demanded  6d.  a  week  more;  alledg*  | 

ing,  that  he  would  other  wife  quit  the  fervice.     He  con-  ! 

tinued  to  receive  the  additional  6  d.  a  week  till  after  the  i 

expiration  of  the  year.  And  the  pauper,  by  the  aforefaid 
hiring,  apprehended  he  was  bound  to  flay  with  his  mailer 

a  year. It  was  objedied,  that   here  is  nothing  ilar'ed 

that  imports  a  contrad  for  a  years  s^od  consequently,  the 
pauper  was  not  bound  to  ferve  a  year,  whatever  he  himfelf 
might  apprehend  concerning:  it.  Unto  which  it  was 

anfwered,  that  a  general  hiring  is  a  hiring  for  a  year. 
The  mention  of  6  s.  a  week  is  only  to  afcertain  the  rate 
of  the  wages,  but  doth  not  mean  to  conilder  the  fervice 
as  a  weekly  fervice ;  and  as  the  wages  in  this  trade  are 
higher  in  winter  than  in  fummer,  the  words  fumrrnr  and 
wmur  fbew  that  this  was  intended  to  be  a  continued  con* 
trad  for  both  tbofe  feafons  ;  and  that  by  fixing  the  wages 
to  be  the  faoae  in  both,  it  was  underftood  by  both  parties 
to  be  a  contrad  for  the  whole  year.  But  it  is,  at  leaft, 
an  indefinite  contrad  ;  and  an  indefinite contrad  is  a  con^ 
traft  for  a  year.«>»By  h* Mansfield  and  the  court:  There 
mud  be  a  hiring  for  a  year;  either  in  law«  or  in  exprefs 
words.  The  words  do  not  exprefs  it :  And  here  is  a  cir* 
cumSance  ftated,  which  deflroys  the  prefumption  of  it^ 
being  a  general  hiring  for  a  year  \  namely,  tb^t  tba  fer« 
vant  demanded  an  additional  fixpence  a  week,  alledging 

that  he  would  otherwife  quit  the  fervice ;  and  the  mafter's 

complying  with  this  demand  (hews  that  neither  of  theoi  at 

that  time  thought  the  contrad  originally  made  betweea 

them  was  binding  for  a  year.     Bur*  Stt.  Caf^  653. 

M.  16  G.  3.  Cavtndijh  and  Clare*     The  pauper,  being 

a  journeyman  miller,  91  AHihaelmas  1768,  let  himfelf  to, 

EliTUibetb  Stammifs  of  Clare  by  the  month,  at  the  wages  of 

81.  a  month,  and  was  at  liberty  to  depart  from  his  faid  fer- 
vice at  a  month's  wages,  or  a  month's  warning.     And  at 

the  time  of  hiring  it  was  agreed  between  the  pauper  and  the 

laid  Eiizabeth  Stammersj  that  if  he  continued  in  her  fervice 

till  hatveft  time,  he  Oiould  be  at  liberty,  during  the  harveft 

month,  to  let  himfelf  to  any  other  perfon  for  the  harveii 

month.     He  continued  five  years  in  the  fervice  of  the  faid 

Elizabeth  Stammers^  and  during  that  time  conftantly  let 

himfelf  to  fome  perfon  or  other  for  the  harveft,  and  re* 

ceived  the  common  wages  of  8  s.  from  his  faid  miilrefs  for 

the  harveft  month  in  each  year  ;  and  paid  her  one  moiety 

of  the  wages  earned  at  fuch  harveft,  annually,  and  during 

bis  fervice  with  his  faid  miftrcfs  ;  but  generally,  at  the  end 

/if  every  moatbj  and  fQAietimes  weekly,  received  his  wages 
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of  8  8.  a  month,  or  in  that  proportion.  And  he  confidered 
hicnfclf  as  a  monthly  fervant,  and  at  liberty  to  leave  his 
miflrefs  at  the  end  of  any  month,  on  payment  of  a  month's 
wages,  or  giving  a  month's  warning,  according  to  the  firft 
agreement.  This  point  was  given  up  by  the  counfel  as  in« 
defenfiblej  the  faid'  hiring  being  only  a  hiring  by  the 
month.     Dur^  Srt,  C^f.  819. 

£.  28  G.  3,  K,  V,  Newton  Tomy.     tf^illiam  SfaUr  and 
his  wife  and  children  were  removed  from  Harbridgi  to 
Niwton  Tofiey,   The  fcffions  confirmed  the  order,  and  ftated 
the  following  cafe:-— That  Slatn  went  into  the  parifli  of 
NewHn  Toney^  to  one  Poftans^  a  publican  there,  who  had 
before  employed  htm  three  times  to  go  into  Shrop/km  with 
fome  hounds )  and  on  his  return  from  the  laft  journey,  he 
agreed  to  live  with  Poflans  as  oilier,  at  4  s.  6  d.  per  week, 
and  continued  with  him  as  oftler  for  one  year  and  a  half, 
and  then  went  away.     Before  his  departure,  on  demanding 
his  wages,  Pcftam  alledged,  that  as  he  had  received  vaib, 
4  s.  6  d.  a  week  would  be  too  much  ;  whereupon  he  agreed 
to  accept  after  the  rate  of  10 1.  a  year,  in  lieu  of  4  s.  t^. 
fir  week.     He  then  left  his  fervice,  and  lived  elfewhere 
for  five  or  fix  months,  when  he  returned  to  Nnutm  Timy^ 
and  agreed  with  Po//afts  to  ferve  him  again  as  his  oftler,  as 
he  had  done  before,  at  4  s.  per  week,  which  was  about  lo  1. 
a  year,  and  which  he  received  when  he  aikcd  for  it :  under 
the  latter  agreement  he  lived  one  year  and  a  half,  but 
thought  himfelf  as  a  weekly  fervant,  and  at  liberty  to  leave 
bis  fervice  at  any  time. — Burrokgh  contended,  that  the  firfl 
hiring  in  Newton  Toney  was  a  general  hiring,  and  as  the 
pauper  ferved  more  than  a  year  under  it,  he  therefore  gain* 
ed  a  fettlemeqt.~^tfr/6tf/,  Serj.  and  Portal^  contra^  were 
flopped  by  the  court.      AJhburft  J.    The  cafe   of  JC.  v. 
Dtiham^  above,  is  much  (Wronger  than  this.     It  is  impof- 
fible  todiflinguifb  the  two  cafes  upon  principle:  here  the 
pauper  hired  himfelf  as  an  oftler  at  4  s.  6d,  pn  week,  bat 
that  cannot   be   confidered   as  a  general   hiring ;  and  if 
either  party  had  chofen  to  diflblve  the  contraft  before  the 
end  of  the  year,  no  aAion  could  have  been  maintained  by 
the  other.     BuUir  J.  This  cafe  is  not  fo  ftrong  as  that  of 
K*  V.  Didbam^  \qx  there  the  expreflion  futnmer  and  winter 
Ibewed  thtft  the  party  had  it  in  contemplation  to  continue 
a  year  in  the  fervice.     Here  the  hiring  is  merely  at  fo  moch 
per  week  :  now  if  there  be  any  thing  in  the  contrad'to 
show  that  the  hiring  was  intended  to  be  for  a  year,  there 
a-  refervation  of  weekly  wages  will  not  control  that  hi- 
r-nu  ;  hut  if  the  payment  of  weekly  wa;:es  be  the  only  cir- 
'^^Lr.J'..*'-.*  c  \'^m  which  the  duration  of  the  wi!tiaft  is  to  be 
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coIIeAed,  it  rouft  be  taken  to  be  only  a  weekly  hiring,  and 
this  hiring  is  of  that  kind.— GV^  J.  Confidering  the  fitu- 
ation  of  the  pauper,  and  what  pafled  at  the  time  of  enter- 
ing into  this  contrad,  this  appears  not  to  be  a  hiring  for  a 
year:  the  pauper  was  hired  in* the  charader  of  an  oiUcr  at 
4  s.  6  d.  ^r  week ;  now  that  circumftance  alone  (hews  that 
be  was  not  likely  to  continue  a  year.  Befides  that,  it  ap- 
pears that  he  aAually  left  his  fervice  in  the  middle  of  the 
year,  which  fatisfies  me  that  it  was  not  intended  by  the 
parties  to  be  a  hiring  for  a  year.  Rule  abfoluie.  Caf.  by 
purnf,  and  Eajiy  2  ^.  453. 

y.  28  G,  3.  K.y  Oiliham.  The  pauper  went  to  live 
with  one  Rhodei^  of  St*  Mary^  Lambith^  livery  fiable- 
keeper,  and  pofl-cbaife  letter,  as  under  oilier  at  9  s.  pir 
week,  without  fi^cing  any  time  for  the  expiration  of  fuch 
fervice.  Some  time  after  he  had  been  there,  a  pod  boy 
went  away,  and  the  pauper  was  by  his  mafter  turned  over 
to  take  his  place  at  3  s.  per  week,  and  the  money  he  could 
get  from  the  pirfons  h»  drove.  He  remained  in  fuch  fer- 
vice upwards  of  two  years,  and  more  than  one  in  the  lad 
employment  as  poft  boy  •  during  the  whole  time  he  foun4 
bimfelf  viduals,  and  lodged  in  a  loft  belonging  to  his  mafter 
in  the  yard'.  Some  time  after  he  left  the  faid  fervice  be 
returned  to  it  again,  when  Rhodes  told,  him  he  might  go 
to  work,  and  then  remained  one  year  under  that  agree- 
pient.  Some  time  after  he  left  the  fervice,  he  returned  to 
it  a  third  time,  in  or  about  February^  as  an  odd  man,  with** 
out  wages,  and  continued  under  this  laft  agreement  tiJt 
three  weeks  after  Cbrl/imasn  When  he  firft  went,  he  faw« 
and  had  fome  converfation  with  the  head  oftler,  and  wis 
fbme  days  about  the  yard  before  he  entered  into  any  fervice  ; 
be  then  afked  his  mafter  Rhodes  for  his  place,  who  told  him 
he  mij^ht  have  it.  The  pauper  and  his  wife  were  removed 
from  Odiham  to  Lambeth^  which  the  feilions  quaflied  on  ap- 
peal. A  rule  was  obtained  to  (hew  caufe  why  the  order 
of  feflions  (bould  not  be  quaibed.  But  it  was  given  up  as 
having  been  determined  in  the  above  cafe  of  K,  v.  Niwton 
Toney,     Per  curiam^  rule  difcharged.    Ca/,  by  Dwnf,  and 

£ajl^   2  V.  622. 

M*  25  G.  2.  llam  and  Tuthury.    Rowe  Port  of  the  pa»  ^\^m  ^o'  ■ 
|i(h  of  llam^  efquire,  hearing  that  the  pauper  was  a  likely  JJ^ich**w«\'them 
boy  to  ferve  him  as  his  poftilion,  fent  to  the  pauperis  father  paft,  gtin*  no 
to  have  him  upon  liking.     After  the  pauper  had  ferved  fetleaicnu 
Mr.  Port  eight  weeks  on  liking,  Mr.  Port  hired  him  f6r  a 
year  to  commence  from  the  beginning  of  the  faid  eight 
weeks.     He  ferved  Mr.  Port  in  the  faid  parilb  oiJUim  a 
year  (including  the  eight  weeks)  and  ten  days  and  no 
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longer.  By  Lu  Ch.  J.  This  cafe  difFen  from  all  the 
former  cafes.  In  Lidney  and  Siroude  [a)^  the  fir  ft  hiring 
was  conditional,  for  a  quarter  of  a  year  upon  fiking  ;  and 
if 'they  did  like  each  other,  then  to  continue  for  a  year : 
Yet  it  was  holden  a  good  fenlement,  as  they  did  like  each 
other ;  and  the  year's  fervice  was  performed.  In  New 
Wmdfor  and  Chipping  fVycombe  (A),  it  was  uncertain  till  the 
end  of  the  year,  whether  the  hiring  would  be  for  a  year, 
jet  happening  fo  in  event,  it  was  h^ld  good.  In  the  pre- 
lent  cafe,  the  commencement  of  the  hiring  was  eight 
weeks  after  the  boy  had  been  upon  liking,  with  a  retrofpeA 
CO  his  firft  coniing  into  the  fervice.  Now  a  man  cannot 
ferve  from  a  day  part,  Mr.  J.  Fofitr  thought  the  cafes  of 
Lidney'  and  Stroude^  and  of  Chipping  IVy combe  and  New 
JVindfor^  had  carried  the  matter  as  far  as  poflible  ;  and  if 
they  were  newqucfiions,  he  (hould  doubt  of  thofe  refo- 
]utions :  But  both  thefe  were  hirings  for  a  year,  previous 
to  the  fervice ;  and  the  cdhditions  were  performed.  He 
cbferved  alfo,  that  the  fafeft  way  is  to  adhere  ftridly  to  the 
words  of  the  ad  of  parliament ;  for  refinements  upon  thefe 
queftlons  have  produced  infinity  of  queftions  and  diffi« 
culties.  And  the  court  were  of  opinion,  that  the  pauper 
by  virtue  of  this  hiring  gained  no  fettlement  in  llam. 
Burr.  SettL  Caf.  304- 

E,  17  G.  3.  Cht/hunt  and  Hodd-fdon.  Cafe  fpecially 
ftated,  That  Anne  Hickley  went  to  one  Mr.  Vear\  at 
Hoddefion  to  enquire  for  a  place,  where  (he  continued  for 
about  three  weeks  on  liking,  without  any  terms  being 
talked  of,  when  her  aunt  came  and  let  her  for  a  year  for 
4  I.  to  commence  from  the  day  (he  (irft  came  into  the  fer- 
vice ;  under  which  hiring  (he  ferved  a  year,  including  the 
three  weeks,  and  received  her  whole  year's  wages,  that  till 
faer  aunt  came,  no  agreement  of  any  fort  was  made,  and 
that  (he  thought  herfelf  at  liberty  to  go  to  any  other  place, 
if  one  had  o(Tefed.~/ftf//fl«  was  to  have  (hewed  caufc 
in  fupport  of  this  hiring,  but  acknowledged,  that  after  the 
above  cafe  of  K,  v.  Ham  he  could  not  maintain  that  a 
retrofpeflivc  hiring  was  good.     CaL  Caf,  23. 

Alfo  in  the  cafe  of  K.  v.  Morton^  -fi.  31  C  3.  R^^P^ 
Dowhurfi  and  his  wife  aiid  children  were  removed  from 
Aiarton  to  Singleton.  The  feffions  difchar^ed  the  order, 
fubjedt  to  the  opinion  of  the  court  on  the  following  cafe  :** 
It  was  admitted  that  the  pauper's  original  fettlement  was 
in  Singleton.     When  be  was  about  18  or  19  years  of  9g(»  ' 

(#)  F^,  this  One  Utlff.  W  P^,  thit  frme  title. 

he 
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Ic  went  into  the  fervice  of  If^.  F'tjhtr  in  Marion^  and  ftajred 
about  a  fortnight  or  three  weeks  without  any  hiring. or 
agreement  of  any  kind  being  made  between  them.  The 
pauper's  father  then  made  an  agreement  with  Fljhtr  for  the 
pauper  to  ferve  him  for  a  year  at  2  s.  6  d.  per  week.  The 
time  he  had  then  ferved  was  to  make  a  part  of,  and  be 
reckoned  tn  the  year.  He  ftaycJ  in  FiJh'Y^  fervice  up- 
wards  of  15  months  from  his  firil  coming,  and  received 

his  w^ges  according  to  the  above  agreement. A  rule 

having  been  obtained  to  ihew  caufe  why  the  order  of  fef- 
fians  (hould  not  be  quaihed ;  Bearoeftj  who  was  to  have 
fiiewn  caufe,  admitted,  that  the  order  of  fcflioj^s  could  not 
be  fupportcd,  becaufe  (by  the  above  cafes)  a  retrofpe6tive 
hiring  was  not  fufficient.— Rule  abfolute.  Order  of  fef- 
iions  quafhed.  Dumf,  and  £<///,  ^V,  257. 

T".  3  <?.  Rantan  and  Houghton.  Order  fpecially  ftated:  Hiring  for  eleven 
JAn  Evans  was  hired  with  Ralph  Trutjhaw  of  Haughlon^^^^^l^^^^^ 
from  ^Jh-JVedntJday  till  Cbriftmas^  and  ferved  him  that 
time.  Then  be  went  away  from  him,  and  ftaid  with  his 
father  in  Ranton^  for  about  a  week.  Then  he  returned  to 
the  faid  Truhjhawy  and  was  again  hired  with  him  for  1 1 
months,  and  ferved  him  the  faid  11  months.  Then  de« 
parted  from  the  faid  TrubJkaWy  and  took  his  cloaths  with 
him,  and  was  abfent  one  week.  Then  he  returned  to  the 
faid  TrubJbavJ^  and  was  hired  with  him  for  1 1  months,  and 
accordingly  ferved  him ;  and  then  left  that  fervice,  and 
went  to  his  father  in  Ranton^  and  (!aid  about  one  week. 
Then  the  faid  John  Evans  ferved  one  yohn  Sutton  of 
Haugbtcn  aforefaid  for  about  three  weeks ;  then  returned  to 
Ranton  aforefaid,  and  f^aid  for  about  a  week:  And  then 
returned  to  the  faid  John  Sutton^  and  hired  with  him  for  11 
months,  and  ferved  within  a  fortnight  or  three  weeks  of 
the  laft  1 1  months ;  where,  by  agreement  with  the  faid 
Sutton^  to  avoid  a  fcttlement  in  the  pari(h  of  Haughton. 
aforefaid,  he  left  hirn,  took  his  cloaths,  and  went  into  the 
pariih  of  Gnofaily  and  there  continued  about  a  week  ;  then 
returned  to  the  faid  Sutton^  and  continued  with  him  fo 
long  as  to  make  up  his  fervice  of  the  \a^  11  months ;  and 
three  weeks  before  ChriftmaSj  the  faid  Jnhn  Evans  hired 
himfelf  again  to  the  faid  Sutton^  for  another  11  months, 
and  ferved  him  from  that  time  til)  within  three  weeks  of 
Michaelmas  following,  and  then  came  away  and  married^ 
Thec^ueflion  was,  Whether  thefe  feveral  hirings  were  fuf- 
ficient to  gain  a  fcttlement  in  the  parifli  of  Haughten  ? 
Parker  Ch.  J.  faid,  this  was  an  apparent  fraud,  and  dif- 
ferent from  all  the  other  cafes.     Pratt  J.  faid,  I  doubt  wo 
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CDuft  take  tb^  law  to  be»  that  there  mud  be  a  hiring  for  a 
year,  and  a  fervice  for  a  year  :  Here  the  feflions  have  found 
it  fpecially,  and  there  is  neither  hiring  nor  fervice  for  a 
year  :  And  fuppofe  a  man  that  lives  in  a  par'«(h  incumbered 
with  poor,  hires  a  fcrvant  for  1 1  months  only,  purpofely, 
by  way  of  caution,  to  prevent  a  charge  upon  the  pariAi, 
the  intent  is  lawful,  and  how  can  fuch  hiring  and  fervice 
gain  a  feitlement?  And  as  to  the  matter  of  fraud,  if  there 
is  any,  the  Juflices  of  the  peace  are  judges  of  that.  Eyn 
J.  was  of  the  fame  opinion  of  Pr sit  Jl  (Pou/is  J.  hcm^ 
abfent).  Afterwards,  in  Ea/hr  term,  after  long  dtbate  and 
confideration,  the  opinion  of  all  the  court  was,  that  thefe 
birings  and  fervice  in  the  pariOi  of  Haf^ghton  were  not  fuf- 
Airient  to  gain  a  fettlem^nt:  and  though  fuch  hirings  as 
in  this  cafe  do  defeat  fettltments,  yet  if  that  is  a  mtfchitf, 
it  is  to  be  remedied  by  the  legiflature,  and  not  by  the 
court,  which  is  to  judge  on  the  law  as  it  flands.  FoL  lyj* 
Sir.  83.      10  Mod.  393.  « 

y.  3Q  tf  3 1  G.  2.  Milwich  and  Creyton.     Thomas  Tbacitr 
was  hired  at  Miiwich  for  11  months  for  4I.  10  s. ;  and  it 
was  agreed  between  him  and  the  maflery  that  he  fliould 
give  in  a  month's  fervice,  beyond  the   1 1  months.     He 
ferved  the  11  months,  and  a)fo  the  given-in  month,  ex- 
cept the  iaft  three  days,  and  he  coulJ  not  fay  whether  he 
ferved  them  or  not;  but  he  received  the  whole  4  I.  10  s. 
wages.     It  was  moved  to  qualh  thefe  orders ;  becaufe  this 
was  not  a  hiring  for  a  year,  being  only  for  1 1  months ;  nor 
a  fervice  for  a  year,  becauGs  three  days  are  wanting  at  the 
end  of  it.     But  the  court  were  very  clear,  that  this  agree- 
ment is  a  manifeft  contrail  to  ftrye  for  a  year,   notwith- 
fianding  the  form  of  expreliion  (which  by  the  way  they 
confidered  as  an  attempt  to  prevent  the  man*s  gaining  a 
fettlement,  by  a  very  paltry  evadon).     The  real  queftion 
is  no  more  than  whether  11  and  one  make  12.     There 
are  no  particular  technical  words    neceflary  to  make  a 
hiring  for  a  year.     The  fubftance  of  this  agreemeni  is,  to 
ferve  \%  months,  for  4I.  los.     And  what  fignifies  the 
variation  of  expreffion  ?  Every  contrad  to  ferve,  is  a  cofl^ 
trad  to  ferve  for  a  year,  unlefs  there  be  fomethiog  to  ex* 
plain  it  otherwife ;  and  certainly  there  is  nothing  here  to 
explain  it  otherwife.     And  no  adlion  could  haye  hid  lot 
the  wages,  till  the  end  of  the  whole  12  months.     And  as 
to  the  feivant's  going  away  three  days  before  the  end  or 
the  year,  the  Aate  of  the  fadt  doth  not  fupport  the  objec- 
tion.    He  could  not  fay  whether  he  did  or  nor.    But  be 

jccciv^d  %hfi  wMc  4  !•  lOs.  waaes  i  wl^ich  ^t  Ic^ft  fe^^ 
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<p  impiy  the  matter's  confcnt  or  permiffion.    Bur.  SttsL 
Caf.  433. 

H.  29  G.  3.  Jf-  V.  Macclesfield.  Givrge  Dean  and  his  Hiring  for  «l«re« 
wife,  and  jT^if^fl,  ^itf/ViOT,  ^aruh,  and  iW^ry.  their  children,  ™";;tirf7^^ 
were  removed  from  Macclesfield  to  IVildboa^cbugh^  both  in  t  retskoiUu 
Chefifire*  On  appeal  the  feilions  vacated  To  much  of  the 
order  as  related  to  the  fettlement  of  all  the  paupers  except 
yahm^  fubjeiSl  to  the  opinion  of  the  court,  on  the  following 
caie  :«^That  the  pauper  George  Dean  being  fettled  in  IVild-- 
bwrckughy  was  hired  by  Francis  Berwick^  late  of  Mactlei^ 
fi$ld^  botton-maker,  for  ii  months  at  lo  guineas  wages: 
At  the  end  thereof,  he  and  his  mafter  fectled  his  wag^  for 
1 1  months,  and  his  maOer  gave  him  half  a  guinea  over, 
fiiying,  that  he  had  been  a  good  fervant,  and  added,  **  Ynt 
**  may  as  well  Jl ay  on  an  end  in  your  place ;  the  place  fuita 
**  you,  and  you  fuit  the  piace."  The  pauper's  anfwer 
was,  *'  Very  well,  fir,  I  have  no  objection/'  And  he  coo* 
tinued  to  follow  his  mafler's  bufinefs  near  three  years* 
The  pauper  being  at  Birmingham  with  his  matter's  cart, 
was  taken  ill,  and  ftayed  there  Tome  time*  which  occafioned 
bind  to  lofe  his  fervice.  His  niafter  ufed  to  give  him  mo- 
ney occafionally  during  his  (ervice,  but  the  pauper  kept  no 
account  himfelf.  A  few  days  after  his  return  from  JB/r* 
ifiingbam^  his  matter  fettled  with  him,  be  did  not  know  ia 
what  manner^  but  fuppofed  the  money  was  right,  and  thought 
his  wages  would  come  to  about  4  s.  a  week.  It  did  not 
appear  that  the  pauper,  or  any  of  his  children  (except  Jobn)^ 
bad  gained  any  fettlement  in  any  other  place.— *By  L« 
Kenyan  Ch.  J.  It  is  clear,  that  there  mutt  either  be  an  ex- 
prefs  or  an  Implied  contra^  fpr  a  year,  in  order  to  give  the 
fervant  a  fettlement.  An  exprefs  hiring  for  11  months 
will  not  confer  a  fettlement,  unlets  the  feffions  find  that 
it  was  fraudulent,  and  that  a  year's  fervic^  was  intended, 
though  1 1  months  only  were  expretted,  as  in  the  above 
cafe  of  K^  V.  Mihvich^  where  there  was  an  hiring  £or  ix 
months,  with  an  agreement  to  give  in  another  month's  fei;* 
vice.  Now  in  this  cafe  the  firtt  hiring  for  1 1  months  was 
not  fufBcient  to  confer  a  fettlement ;  but  when  that  time 
was  elapfed,  the  matter  told  the  pauper  that  he  might  as 
well  Jlay  on  an  end  \  which,  in  that  part  of  the  country, 
means  an  indefinite  time.  This  fecond  hiring  therefore 
mutt  be  coniidered  as  a  general  hiring,  which  the  law  con- 
ttrues  to  be  an  hiring  for  a  year.  As  to  this  expreffioa 
referring  to  the  time  for  which  the  pauper  was  origmally 
hired,  it  is  too  refined  ;  it  only  referred  to  the  nature  of  the 
fprvice  IA  which  be  was  before  engaged.  Then  if  we  coa«- 
iidpc  the  vage9  for  which  the  pauper  fervi^d  under  the  fe-r 
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cond  agreement,  it  negatives  thff  idea  that  the  parties  con* 
traded  for  another  1 1  months  for  the  fame  definite  fum' 
which  the  pauper  received  under  the  firft  agreement;  for 
it  is  ftatcd  that  he  received  about  4  s,  a  week,  which  does 
hot  amount  to  the  fame  apportionment  of  wages.  Jfi>burfi 
and  Grofi  J»  concurring.— Order  of  feffions  confirmed. 
Durnf.  y  EaJU  3  V.  76. 

E.  31  C  3.  K,  V,  Birdbroki,  Two  juftices  removed 
M.  Mars  and  his  wife  and  children  from  Stoke  by  Clare^ 
Suffolk^  to  Birdbroke^  EJfex,  The  feflions  confirmed  the 
order,  and  Aated  the  following  cafe: — The  pauper  be- 
ing fettled  at  Birdbroke^  was  hired  by  J.  OlUy^  farmer  at 
Stohy  at  3  s.  per  week  the  year  round ;  each  was  to  be  at 
liberty  on  a  fortnight's  notice,  but  the  pauper  was  not  to 
go  away  at  feed-time,  hay,  or  harveft.  He  ftaid  in  that 
fervice  a  year  at  Stoke^  and  received  his  wages  at  different 
times  whenever  he  pleafed.— y.  Haywood  argued  in 
fupport  of  the  order  of  fefGons*  Erjkine  and  Hay^  contra^ 
were  Hopped  by  the  court.-— L.  Kenyon  Ch.  J.  faid.  No 
doubt  can  be  entertained  on  this  cafe.  It  does  not  eveir 
reft  on  a  general  hiring,  for  this  was  an  exprefs  contraQ  to 
ferve  the  year  revnd.  But  it  is  faid  that  this  cannot  be  con- 
fidered  to  be  a  hiring  for  a  year,  becaufe  there  was  a  re* 
fervation  of  weekly  wages,  and  becaufe  each  party  was  to 
be  at  liberty  to  put  an  end  to  the  agreement  on  giving  a 
fortnight's  notice  ;  but  whether  the  wages  be  to  be  pai^  by 
the  week  or  the  year  cannot  make  any  alteration  in  the  du- 
ration of  the  fervice  if  the  conttaf^  were  for  a  year.  This 
therefore  was  a  contra£i  for  a  year  at  fo  much  a  week, 
with  liberty  to  quit  at  any  time,  except  feed,  hay,  or  har- 
veft time,  on  giving  a  fortnight's  notice :  but  the  power 
of  giving  notice  makes  no  difference,  for  it  has  been  held 
that  an  agreement  to  leave  the  fervice  on  giving  a  month's 
warning  did  not  defeat  the  fettlemcnt.— The  otherjudges 
concurred.     Both  orders  quafhed.     Durnf,  and   iaft^  4 

V.  245. 

H.  31  (7.  2.  Bifl^op's  Hatfield  zni  Satindridgf.  A  msn 
was  hired  from  Mlthaeimas  to  Michaelmas^  for  5  L  wages, 
\lirith  liberty  to  let  himfelf  for  the  harvefl  month,  to  any 
other  perfon.  He  ferved  (ill  the  harveft  month,  and  then 
hired  for  that  month,  and  received  wages  for  it.  During 
that  month^  he  brewed  for  his  mafter,  anxi  lodged  in  his 
itiafter's  houfe  at  Saundridge  during  the  whole  year;  aod 
ferved  out  the  remainder  of  his  time,  and  received  his  5  K 
wages.  By  the  court:  This  is  in  efteS  only  hiring  for 
ft  months;  and  the  harveft  month  is  the  principal  month 
of  che  year.     It  is  fafeft  to  keep  to  the  ftatute.    If  we 

allow 


|$00T«  (Settlement  by  fervice.)  459^ 

allow  this,  we  (ball  not  Icrow  where  to  ftop.    Burr.  StitL 
Caf  439. 

T.  13  (y.  3.    OU  Sodbury  and  WeJIerleigh.     The  pauper  Hiring  for  «3«« 
/i^/7/MOT  ^y/^  was  hired  for  a  year  to  //«»/  7>/fr  of  aW  'll'^^^^'^^^ 
Sodbury  to  fcrve  her  for  a  year,  but  at  the  fame  time  he  j^  \^^  tH^x^ 
told  her,  that  he  was  in  the  militia,  and  he  might  be  ab-  gtiotaitcao- 
fent  about  a  month  in  the  year  to  attend  on  that  duty,  but 
that  he  would  pay  a  man  to  ferve  in  his  place,  or  elfe  he 
would  make  her  an  allowance  out  of  his  wages  for  th^ 
time  he  fliould  be  abfent.     He  entred  accordingly  on  his 
faid  fervice  with  the  faid  /tnm  Tyier^  and  ferved  her  till  the 
month  of  May  following,  and  then  joined  and  attended  the 
militia  for  thirty  days,  and  afterwards  returned  to  his  faid 
fervice  with  Jnru  ^yUr^  and  continued  therein  until  the 
end  of  his  year,  and  then  made  her  an  abatement  of  8  s.  out 
of  his  wages  for  the  time  he  was  abfent  out  of  his  fer« 
vice.-        It  was  argued,  that  this  gained  no  fettlement, 
becaufe  here  was  no  hiring  for  a  year.     It  is  true  indeed, 
tha(t  the  words  are,  to  ferve  her  for  a  year  :  but  a  hiring 
for  a  year,  with  liberty  to  be  abfent  for  a  month,  is  really 
only  a  hiring  for  1 1  months  ;  and  when  a  part  of  the  year 
is  excepted  out  of  the  original  contrad,  no  fettlement  aj\ 
be  gained.     Now  here  it  was  ftipulated  at  the  time  of  the 
hiring  ;  it  was  part  of  the  original  contradl,  that  he  might 
be  abfent  about  a  month  in  the  year.     In  fuppert  whereof 
was  cited  the  above  cafe  of  Bijhop^s  Hatfield^  where  liberty 
for  the  (ervant  to  let  himfelf  to  any  other  pcrfon  during  the 
harveft  snonth  was  holden  to  make  it  no  hiring  by  the 
year.— — *Unto  which  it  was  anfwered,  that  this  was  a 
good  hiring  for  a  year.     It  is  pofitively  ilated,   that  he 
was  hired  to  Ann$  Tyler  for  a  year,  to  ferve  her  that  year. 
And  what  follows  is  not  repugnant  to  this  pofitive  ftate  of 
the  fad :  It  amounts  only  to  an  agreement  to  difpenfe 
with  his  perfonal  fervice  for  about  a  month,    upon  the 
terms  he  propofed  in  cafe  fuch  an  event  (hould  happen. 
The  cafe  of  B'^Jhop^s  Hatfield  was  a  hiring  from  MichaeU 
ntas  to  Miebaelmas^  with  liberty  to  let  himieif  for  the  har- 
veft month  to  any  other  perfon  ;  which  was,  undoubtedly, 
6n1y  a  hiring  for  eleven  months,  and  no  relation  at  alt 
fubfifted  between  the  mafter  and  fbrvant  during  the  harveft 
nnonth.     Whereas,  here,  it  was  contingent,  and  the  man 
was  to  ferve  the  whole  year  if  the  contingency  did  not 
happen.     And  he  aduaily  did  ferve  the  whole  year,  tX^ 
f^pt  thefe  thirty  days,  and  made  a  proportionable  abate- 
ment out  of  his  wages.     Here  was  an  alternative :    Ic 
might  have  happened  that  he  had  not  been  called  out  to 

ferve 
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ferve  in  the  militia  within  the  Compafs  of  his  year. 


«        • 


Ji/lam field  was  not  in  court.  Mr.  J.  Afion  thought  this 
cafe  diftinguifhable  from  that  of  BiJhop*s  Flat  field :  That 
abfence  for  a  particular  time,  with  tl>e  meet's  leave,  not 
agreed  for  at  the  time  of  hiring,  doth  not  diflLlve  the  con* 
traft  ;  But  in  the  cafe  of  Bijlop's  Hatfield  the  oriiinalhiring 
was  with  liberty  to  let  himfelf  for  the  harveft  month  to 
any  other  perfon.  7  his  made  a  clear  chafm  in  the  original 
contra(51.  It  was  plainly  a  hiring  for  lefs  than  a  year. 
In  the  prefent  cafe  a  man  Is  hired  for  a  y<*ar,  to  ferve  for  a 
year,  but  mentions  an  event  that  might  happen  of  his  be- 
ing called  out  to  aticnd  his  militia  duty:  And  told  his 
jniftrcfs,  that  if  it  fliould  fo  happen,  he  would  either  pay  a 
man  to  ferve  in  his  place,  or  m*ke  her  an  aliow?ncc  cut  of 
his  wages.     This  is  not  a  chafm  in  the  contradi,  but  a  dif- 

penfalion  w^ith  the  prefent  fervice. Mr.  J.  JVdUs  pre- 

Diifcd,  that  fcitlements  ought  to  be   favoured  \    and    that 
Dulitia  men  ought  not  to  have  any  additional  harJ(hip  put 
upon  them,  if  it  can  be  avoided.     However,  he  could  not 
help  thinking,  that  the  cafe  of  Bfioop's  HaifitUl  was  very 
like  the  prefent  cafe,  and  that  the  abfence  was  as  mucb 
part  of  the  contract  in  the  one  cafe  as  in  the  other.      If 
the  miftrefs  did  not  expref^ly  agree  to  it,  Qie  at  lead  ac- 
quicfccd.     Indeed,  in  the  prefent  cafe  the  fervant  agreed, 
cither  to  find  a  fubiUtute,  or  to  abate  out  of  his  wages. 
Now  this  was  at  the  election  of  the  miftrefs:  And  (he 
difpenfcd  with  his  abfence,  upon  an  abatement  out  of   his 
wages.     Upon  this  dii^inction,  and  this  only,  I  would^ 
for  the  advancement  of  fettlements,  diiiinguiih  this  cafe 
from  that  of  Bijbap's  Hatfield. — Mr.  J.  /fiihurfi  faid,  that 
in  a  cafe  which  might  afFu6t  a  vaft  number  of  militia  men, 
he  was  for  leaning  in  favour  of  their  gaining  fettlements* 
And  he  thought  this  cafe  to  be  dlflinguiihable  from  that  of 
Bifi)op*s  Hatfield,     That  cafe  was  certainly  no  more  than 
a  hiring  for  eleven  months.     But  here  was  an  aliernotive  ; 
it  might  happen,  that  the  fervant  ihould   not  be  called 
out.     Therefore   he  concurred  in  fupporting  the  fettle^ 
nient.     Burr,  Seitl.  Cafi,  7^3. 

E.  20  G.  3.  f^^Tnchcomb  and  Chipping  Norton.  The 
pauper  hired  himfelf  in  the  parifli  oi  Chipping  Norton^  five 
weeks  before  Mi^haelmas^  for  a  year ;  and  at  the  time  of 
the  hiring,  it  was  agreed  between  him  and  bis  roafter, 
that  his  wages  fhould  be  paid  weekly,  at  Ss.  a  week,  and 
that,  being  a  balloted  |nan  in  the  militia,  he  (hould  be 
sbfent  for  the  month,  and  in  lieu  of  that  nnonth  (hould 
ferve  another  month  at  the  end  of  the  year.  He  was  ac« 
cordingly  abfent  thirty  days  in  the  mtlitia,  and  then  re- 
turned 
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tumfd  to  his  fervice»  but  he  only  continued  ihree  weeks 
of  (he  month  which  was  agreed  to  be  ferved  in  lieu  of  his 
abfence  in  the  militia,  leaving  his  mafter  a  fortnight  before 
A^Lhae/mas,  He  exprefsly  fwore,  that  he  did  not  fexve  his 
tnafter  a  year  by  one  week.  It  was  ohjeiSlcd,  that  this  was 
no  hiring  for  a  y^^-^r,  nor  any  fcrvics  for  a  year,  at  CA;/)- 
plnj^  Norton.  The  exception  was  part  of  the  original 
contrafi.  There  was  to  be  an  interval,  and  then  the  pau- 
per was  to  coTic  and  fcrve  in  the  cnfuing  month,  as  much 
more  as,  p'cced  to  the  former  fervice,  would  make  up  a 
year.  Bur  a  hiring  under  the  flatute  muft  be  for  a  whole 
year  without  any  interruption  forefeen  and  Oipulated  for 

at  the  time  cf  the  agreement. By  L.  Mansfiild  and  the 

reft  of  the  court:  There  is  in  this  cafe  a  hiring  for  « 
year ;  and  there  is  alfo  a  fervice  for  a  year,  if  it  were  not 
for  the  month's  abfcnce  in  the  militia.  A  fervice  mud  be 
for  a  continuation,  without  interruption,  or  adding  toge* 
ther  broken  pieces  to  make  up  the  year.  But  here,  the 
agreement,  as  to  the  abfence  for  a  month  in  the  militia» 
Was  only  what  would  have  been  implied,  and  what  the 
mafter  muft  have  confenicd  to.  The  year  was  completed 
five  weeks  before  Micbaeimds^  and  the  additional  month 
agreed  for,  was  only  in  the  nature  of  a  compenfation  for 
the  want  of  the  pauper's  fervice  while  abfent  in  the  mi«  . 
iitia^  and  equivalent  to  a  deduction  of  fo  much  wages. 
The  court  ooght  to  lean  in  favour  of  fettlements^  and  the 
bad  confequences  would  b«  very  extcnfivc,  if  we  were 
to  determine  that  a  man  fhould  lofe  his  fettlement  by  ferv« 
ing  his  country  in  the  militia.  We  are  all  of  opinion, 
that  this  is  a  good  fettlement  at  Clitpping  Norton*  Dou^ 
ilaSf  376.     Cat.  Caf.  94. 

Af.  15  (y.  3.    Fleckney  zTii  Empingham.     The  pauper  Hinn|firtj«tf 
Jofeph  Langton  fomc  little  time  before  Harborough   fair.  J'j'.'ife^^  *• 
h'ued  to  Henry  Hubbard  of  Flicknty^  from  chat  Harborough  i^  dart  ^iite^ 
tixt  to  tlie  Harborough  fair  next  following,  being  one  year,  Aearinft.  gaina 
at  the  wages  of  3I..  fubjeft  to  a  liberty  of  being  abfent  «»^^^^«'^ 
eleven  or  twelve  days  in  the  (heep-iheari/ig  feafon,  and  to 
have  the  benefit  of  what  be  got  during  that  time.     He 
entered  upon  his  faid  fervice,   and  ferved  the  faid  Hmrif 
Hubbard  at  FUckney  for  above  three  quarters  of  the  year. 
He  went  to  (hear  flseep,  in  the  feafon,  for  about  eleven 
days,  and  ferved  the  Wii  Henfy  Hubbard  at  Empingham 
tfie  remainder  •f  the  year.     He  received  to  his  owo  ufe 
what  was  paid  him  for  the  (heep- (bearing,  over  and  befides 
Iiis  wages  of  3  L     One  day  in  the  feafon,  he  aflced.  his 
nafter's  leave   to  go  a  fheep- bearing:   his  mafter  fai?» 
^  was  goiug  outj  and  could  not  fpare  him  tbslt  day  i  and 
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in  confequence  thereof  he  did  not  go.  The  pauper,  dar- 
ing the  (hearing  feafon,  returned  frequently  to  his  maftcr's 
houfe,  and  did  what  work  was  to  be  done;  and  his  maftef 
found  him  his  board  as  often  as  he  returned  home.  It  was 
argued  that,  this  was  not  a  hiring  for  a  year  j  for  it  was 
part  of  the  contratSb  to  except  eleven  or  twelve  days  out  of 
the  year:  like  as  in  the  c^k  of  Bljb9p*s  HatfieU^  where 
hiring  for  a  year,  with  liberty  to  let  himfelf  for  the  harveft 
month  to  any  other  perfon,  was  holden  to  be  only  a  hiring 
for  eleven  months.  Unto  which  it  was  anfwered.  That 
this  ought  not  to  be  confidered  as  an  exception  out  of  the 
original  contra^,  but  upon  the  foot  of  a  leave  of  abfence 
confented  to  by  the  mafier ;  like  the  cafe  of  the  militia 
man,  and  not  like  that  of  BiJbop*s  Hatfidd^  nor  within  any 
of  the  cafes  which  turn  upon  exceptions  out  of  the  original 

contrad. But  the  court  were  unanimoufly  of  opinion, 

that  this  was  an  exception  out  of  the  contraA  at  the  time 
of  making  it.  They  held  it  to  be  part  of  the  contraft, 
and  not  to  be  confidered  upon  the  foot  of  leave  of  abfence 
given  by  the  mafter ;  who,  being  bound  by  the  eontrad, 
could  not  refufe  agreeing  to  it.  The  militia  man's  cafe, 
f  they  faid,  was  a  particular  cafe :  It  was  no  more  than  the 
law  would  have  implied.  And  it  was  determined  that  po 
fettlement  was  obtained  under  this  hiring.     Burr.  &tU* 

AtKngfrom  T".  10  (?•  3,    Ntwfttad  ^n&  Hofy  IJland.    Frances  Dow^ 

WhitfomWcto    figy  was  hired  at  Wbitfunttdi  1767  tq  Thomas  HtU  at  Holy 

Jriw^fltS-      ^'^"^'  ^^  ^^^^^  ^^"^  *^^  *  y^*^  ^^^^  ^^^  ^^*^  Whitfunildi  to 
sent.  the  fVhitfuntidi  following,  at  certain  wages.     She  entred 

upon  the  faid  fervice  accordingly  at  Whitfuntidi  1767,  and 
continued  therein  till  Wbitfutitidi  1768,  when  (be  receiv' 
ed  a  year's  wages  from  her  faid  mafter  for  fucb  fervice.  It 
was  further  dated,  that  it  hath  been  ufual  in  that  country, 
to  hire  fervants  from  tVhltfunudi  to  IVbitfuniidi:  And  that 
an  hiring  and  fervice  from  JVbitfuntide  to  IVbhfuutidi  has 
always,  by  the  contracting  parties,  been  deemed  a  year's 
f(rrvice ;  and  Agreeable  thereto,  the  mafter  hath  always  paid 
the  fetvant  a  full  year's  wages  for  fuch  fervice,  without 
any  diminution  thereof  or  addition  thereto,  and  without 
making  any  diftindlion  or  difference,  whether  the  fpace  of 
time  between  the  one  Whitfuntidi  and  the  other  cenfifted  of 
more  or  lefs  than  365  days>-  It  was  argued,  that  the 
fpace  of  time  between  IFhitfuntidc  1767  and  IVbitfuKtidi 
1768,  being  lefs  than  a  year  (by  16  days)t  no  fettlement 
was  gained  at  H%ly  IJland  by  this  hiring  and  fervice,  being 
both  of  them  incomplete ;  and  though  the  court  have  fome** 
times  relaxed  a  little  as  to  the  fcrvicei  yet  ibey  never  re- 
laxed 
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laxed  as  to  the  hiring.— ^But  by  the  court :  There  is  no 
cafe  that  proves  the  abfoUite  neceflity  that  the  hiring  (hould 
be  for  exa£)iy  365  days.  It  is  (laced  to  be  the  u(ual  way 
of  hiring  fervants  in  that  country,  and  fuch  fervice  always 
deemed  to  be  a  year's  fervice.  Parifh  officers  are,  by  the 
43  £//z.  to  be  appointed  in  Eafler  week,  or  wiihin  one 
month  after  Eafier  (which  is  a  moveable  feait)  :  Yet  they 
are  confi;iered  as  executing  the  office  a  whole  year,  thougti 

it  may  fall  Chort  of  365  days. And  it  was  adjudged, 

that  this  hirmg  and  fervice  were  fi:fficienc  to  gain  a  feulc- 
ment.      Burr^vui  SettL  Caf,  669. 

Af.    I    6\     Pepperharrow   and  Fren/J:am.      A  pcrfon  is  Hi'ringofreor« 
hired  the  third  of  O^ohir^  to  fervc  till  Michaelwns  follow-  f«*  ^ayifliortrf 
ing  ;  and  at  M'ubadmas  the  mafter  fays,  Itay  two  or  three  fcidemcDU* "* 
days  and  I  will  pay  you.     It  is  faid,  that  this  was  ad- 
Judged  to  be  a  fettlement^  becaufe  fraudulent ;  and  if  this 
were  allowed,  there  would  be  no  fuch  thing  as  a  fettJe- 
ment  i  for  every  pcrfon  would  hire  a  fervant  two  or  three 
days   after  the  quarter  day,  purely  to  evade  the  ftatute* 
Cafis  of&ittU  80.     10  Mod,  293. — But  Mr,  /V//y,  in  re- 
porting chis  cafe,  fays,  that  upon  confideration,  the  court 
were  all  of  opinion,  that  this  hiring  was  not  fufficient  to 
gain  a  fettlement ;  for  it  is  not  a  hiring  for  a  year :  And  if 
we  once  go  out  of  the  a£t,  where  muft  we  (lop  I  And  in 
itr.  83.  this  cafe  is  cited,  and  it  is. there  faid,  that  this  was    . 
held  to  be  no  fettlement. 

H.  5  G.  Coomhi  and  PTeJlwoodhgy.  Michaelmas  day  was 
on  Tburfday ;  and  a  perfon  was  hired  upon  the  Saturdjyi 
following,  to  ferve  i\\\  Michaelmas :  And  it  was  held  to 
beinfufficient  to  gain  a  fettlement,  being  not  a  hiring  for  a- 
year.     Sir.  143. 

T".  3  G.  2.  K.  and  WeJiwilU  A  man  was  hired  three 
days  iftcr  AficbaelmaSy  to  ferve  till  Michaelmas  following: 
The  juftices  held  this  to  be  a  good  fetdemenc ',  but  quaflied 
bjr  the  court.  .  i  BarnardiJI.  354. 

E.  5  G.  2.  South  dntey  and  Coultjhorn.     h^  Northleach  Hlnflgttafta- 
arc  annually  held  two  meetings  for  the  hiring  of  fervants,  c" ftom''if  fit  *^ 
the  one  on  the  fVtdmfday  before  Michaelmas^  the  other  on  lefg  tba'n  ayear^ 
the  H^idnefday  after.    The  pauper  was  hired  on  the  Pf^ed*  s*^"*  no  iccik- 
nefday  after  Michaelmas  to  ferve  till  Michaelmas  following;   '^^°'* 
which  he  did.     It  was  urged,  that  this  being  a  hiring  ac- 
cording to  the  courfe  and  cuRom  of  the  country,  was  a 
fufficient  fettlement.     But  by  the   court :    Thts  is  no 
fettlement  upon  the  face  of  it.    There  mud  be  a  hiring 
for  a  year,  and  that  cannot  be  difpenfed  with,      i  Seffl 
Caf.  156. 

M.  nG.2.  NtwHn  and  GouldeJb9r9Ugb^  in  the  Weft- 
riding  of  T§r^/biri.    jUraham  Gnaves^  the  pauper,  oi^ 

5  mi-_ 
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^ednefday  after  Martinmas  day,  being:  the  14th  day  of  M* 
^tembtr^  and  the  day  on  which  the  firft  ftatuCe  fair  for  the 
pablick  hiring  of  fervants  Was  held  at  Knarefiorough  in 
the  r^id  riding,  was  hired  to  ferve  from  that  time  tifl 
JUartlnm42s  day  following.  Which  fcrvicc  he  performed 
^t:ordingIy«  Hy  the  court  t  This  was  not  a  hiring  for  a 
year,  fo  as    thereby  to  gain  a  fettlenient.     Butr.  SdtL 

Cof.  IS7- 

7".  20  G,  3.  Ltids  and  Hanwoad,  At  Otley  in  the  county 
oiTork^  there  is  a  cuftom  for  fervants  to  hire  by  the  year  at 
two  different  i^atute  days ;  one  on  the  Friday  before  old 
Martinmas^  and  the  other  od  the  Friday  next  after  old 
Martinmas,  At  which  latter  flatute  day,  they  always  hire 
till  old  Martinmas  day  following,  which  by  the  cuftom  is 
cunfidered  as  hiring  for  a  year.  Old  Martinmas  day,  in 
1775,  was  on  a  Tuefday.  On  Uti^  Friday  following,  being 
the  (econd  flatute  day,  the  pauper  hired  till  old  Martinmas 
day  following^  and  fcrved  that  time.  It  was  argued,  that 
this  was  a  good  hiring  fo  as  to  gain  a  fettlement.  And  for 
this  was  cited  the  following  cafe  df  Naviflock^  where  a 
hiring  at  a  ftatute  fair  held  on  the  day  next  after  old  Mi'- 
ebaelmas  day,  to  ferve  till  the  old  Michaelmas  day  following, 
fuch  hiring  being  fiated  to  be  according  to  the  cuftom  and 
ttfage  of  the  country,  was  held  to  be  fufficient.  Unto  whicft 
it  w^  anfwered,  that  it  is  an  eftablifhed  point,  that  no  hir- 
ing which  on  the  face  of  it  appears  to  be  for  lefs  than  t 
year,  is  fuflicient  for  gaining  a  fettlement.  And  in  the 
cafe  of  NaveJI%ck^  as  there  is  no  frafiion  of  a  day,  and  as 
the  word  till  might  be  conftrued  to  include  the  Afuhaebnat 
^ay,  the  hiring  was  confidered  as  for  a  complete  year. — L. 
Mamfeld  WAS  abfent.  Tlie  other  three  judges  held  ibis, 
hot  to  be  a  fufficient  hiring  for  year.  And  Mr.  J.  BuUif 
|aid»  there  is  no  cafe  where  a  hiring  upon  the  face  of  itap« 
pears  to  be  for  lefs  than  a  year,  in  which  the  court  has  held 
that  a  fettlement  was  gained  :  And  it  would  be  dangeroos 
to  make  a  new  i^recedent  of  that  fort. — And  the  reporter 
fakes  notice  of  the  cafe  of  Sydgrjlone  (0),  and  fays,  that  in 
that  cafe,  a  hiring  on  the  ilth  of  O&dber  1771,  till  old 
Michaelmas  dzy  1772,  was  held  to  be  a  fuflicient  hiring, 
Chough  there  was  nothing  ftated  of  any  cuftom  or  ufage. 
DouglaSy  4.23.  Col.  Caf.  too. 
Ifiilr.i  f he  ftit  M  13  G.  3.  Naveftock^nA  St$nd0n  Majffey.  CafefpCn 
sictj  MUhteU  cially  ftated  by  the  feffions,  •«  That  Thomas  Fair  the  pau- 
JSrd.'rSJillid!:;  "  P«.  « the  ftatu.ef.lratO«|.r  in  the  county  of  £i?f*. 
ibiiowing.  iMAt  *^  cn  the  day  n^xc  after  old  Michaelmas  day,  to*  vr&t}  on 

if)  ^^9  ^'^  ^c  dcl«» 
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«  the  iith  of  O^ober  1733,  hired  himfclf  to  Samuel  PsJ^ 
"  ford  of  Navijiock  in  the  fa  id  county,  to  ferve  till  the  old 
*'  Michaelmas  day  following :  That  he  entrcd  upon  the 
*'  faid  fervice,  and  continued  in  it  until  the  old  Muhaelmas 
*(  day  following;  on  which  day  he  received   his  wages, 
*'  and  quitted  the  faid  fervice  :  It  appearing  to  be  accord- 
•'  ding  to  the  cuflam  and  ufage  of  the  country,  to  hire  fcr- 
'*  vants  at  the  faid  ftatute  fair,  namely,  the  day  after  old 
**  Michmlmas  day,  in  the  manner  this  pauper  was  hired, 
•*  the  opinion  of  this  court"  {viz,  of  fcHions)  "  is,  that 
••  the  pauper  gained  a  fettlement  in  Navejiock^   by   the 
•*  hiring  and  fervice  above  Hated  ;  fubjedl  to  the  opinion  of 
**  the  court  of  king's  bench,  on  the  quefiion,  whether  the 
**  hiring  as  above  ftated  is  a  fuiEcient  hiring  for  a  year  to 
■•  give  the  pauper  a  feitlement  ?"  It  was  argued,  that  this 
was  no  hiring  for  a  year.     It  is  a  day  (hurt  of  a  year. 
The  a£ls  of  parliament  pofitively  require  a  hiring  for  a 
year,  and  a  ferving  for  a  year ;  and  tne  cuftom  and  ufage 
of  the  country  cannot  control  a  polltive  ad  of  parliament* 
—Unto  which  it  was  anfwcred.  That  here  appears  to  be  a 
complete  hiring  for  a  year,  and  fervice  for  a  year.     But  if 
it  ihould  be  admitted,  that  a  day  was  wanting  according  to 
abfolute  rigid  ftfifinefs  of  computation,  yet  the  exprefs 
dating  it  to  be  according  to  the  cuftom  and  ufage  of  the 
country  made  it  a  fufficient  hiring  for  a  year  to  give  the . 
pauper  a  fettlemcnt.  By  L.  Mansfield  (unto  which 

the  reft  of  the  court  aflented) :  There  muil  be  a  hirfng  for 
a  year.  If  the  hiring  be  for  lefs  than  a  year,  it  will  not  do^ 
be  the  deficiency  ever  fo  little.  Two  days  or  one  day  (hort 
of  a  year,  are  equally  an  objedion  to  its  being  a  hiring  for 
a  whole  year.  Hiring  from  a  ipoveable  feaft  to  a  moveable 
feaft,  according  to  the  cuftom  of  the  country,  has  been 
determined  to  be  a  hiring  for  a  year.  And  here  they  have 
flated  the  cuftom  and  ufage  of  the  country  to  hire  fervants 
in  the  manner  this  pauper  was  hired,  namely,  at  the 
-  ilatute  fair  the  day  after  old  Michaelmas.  If  this  (hould 
be  takeq  not  to  be  a  hiring  for  a  year,  there  can  be  no  fet;* 
tlement  gained  in  this  country  by  a  fervant :  For  all  fer- 
vants in  this  country  are  hired  as  the  prefent  pauper  was 
hired.  Therefore  it  feems  no  ftretch  to  confider  this  as  a 
hiring  from  Michaelmas  to  Michaelmas*  Burr.  Settl,  Cafts^ 
719.  Bott.  387* 

£*  17  G.  3.  Milham  aU  Binham  and  Syderflone  cum  Bet'" 
mer.  Charles  Da^jon^  being  legally  fettled  at  Syderiism^ 
applied  on  old  Michaelmas  day  to  J,  E.  of  Milham^  to  be 
hired  by  him,  but  on  that  day  they  could  not  agree  about 
wages;  Daw/on  aHcinz  eight  guineas  a  year,  and  the  other 
Vol.  Ill*  ^      G  g  offer- 
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oiFering  only  fix  ponnd^.  On  which  they  parted.  The 
next  day,  viz,  0^.  iith,  between  two  and  three  o'clock  in 
the  afternoon,  they  were  together  at  a  publick  boufe  in 
Milham^  when  J.  £.  aflced  him  if  he  would  Cake  the  wages 
cffered  him  the  day  before^  which  he  refufed ;  but  after 
fome  converfation  Daw/on  hired  himfelf  to  the  faid  J.  E. 
until  Michaelmas  following,  at  feven  pounds  wages ;  and 
entred  his  faid  mafter's  fervice  on  the  evening  of  that  fame 
day  nth  0^,  I77i>  ^^^  Aaid  in  hfs  fervice  till  loth 
O^.  following,  being  Michaelmas  1772.  On  that  day, 
his  mafter  not  having  fini(hed  his  harveft,  afked  Dawfm 
to  ftay  and  help  him  with  his  harved ;  and  Dawfm 
thought  himfelf  at  liberty  to  go  away,  yet  he  ftaid  with 
.  his  faid  mailer  until  the  next  day,  to  wit,  nth  OS.  at 
noon;  when,  after  dinner,  he  afked  his  mafter  for  his 
wages,  who  paid  him  feven  pounds ;  and  Daxvfen  quitted 
his  fervice,  but  did  not  afk  or  receive  any  recompence  for 
his  additional  fervice.  The  court  were  clearly  of  opinion, 
that  Dawfon  by  this  hiring  and  fervice  gained  a  fetdement 
at  Alilham,    CaL  Caf,  19. 

M.  27  G.  3*  Beadlam  and  Siiplam.      Two  juftices  re- 
moved EUzabiih  the  wife  of  WilUam  Woriy  from  Beadlam 
to  Skiplam.    The  felBons  confirmed  the  order,  and  ftated 
the  following  cafe:— —That  pyan  the  hufband  of  the 
pauper  at  old  Martinmas  177J9  being  then   unmarried, 
hired  himfelf  for  a  year,  and  ferved  that  year  in  Siiplam: 
That  on  the  next  day  after  old  Martinmas  day,  (viz.)  on 
the  23d  oi^ovtmbir  1778,  being  then  alfo  unmarried,  he 
hired   himfelf  to  one  Barker  of  NawtofSy  to  fenre  him 
from  thenceforth  until  eld  Martinmas  day  following  i   and 
that  he  did  accordingly  enter  into  the  fervice  of  the  faid 
Barker  a  few  days  after  fuch  hiring,  and  continued  to  ferve 
bim  at  Nawton  until  the  old  Martinmas^day  fiUowIng^  on 
which  day,  about  twelve  o'clock  at  noon,  he  received  bis 
full  wages,  and  left  his  matter's  houfe  in  the  evening  of  the 
fame  day. — — AJhhurJl  J.  It  is  much  to  be  lamented  that 
there   is  fuch    confuiion  in  fettlement  cafes ;    therefore 
whatever  the  latefl  determinations  may  be,  they  ought  to 
be  adhered  to  }  now  the  laft  cafe,  namely*  that  of  tbe  K. 
and  Syderflcm^  feems  to  correfpend   with  this  in  every 
point:    Before    that,  a  diAin^toa  had  been  made,  as 
where  the  hiring  and  fervice  had  been  cxprefsly  found  to 
be  for  a  year  according  to  the  cuftom  of  the  country ;  but 
in  the  laft  cafe,  no  fuch  diftin£lion  was  taken ;  fo  here 
there  is  no  cudom  flared ;  and  *<  until^*  mufl  be  taken  to 
be  indujhi.    Therefore  there  was  a  hiring  and  fervice  for 
a  year,  for  he  entred  into  the  fervice  the  iirft  day  of.  one 

year. 
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jrear,  and  ferved  to  the  firft  inflant  of  the  next, Bui* 

iif  }.  The  only  queftion  is,  whether  Aiartinm.is  day  is 
to  be  taken  inclufivt  or  exchjivtm  The  pauper's  hufband 
was  hired  the  day  after  AlarUnmas  day,  to  ferve  ////  ihg 
Martinmas  day  f9li9wing.  From  the  moment  of  the  hiring 
he  became  the  fervant  of  the  mafter,  and  continued  in  tho 
fervice  ////  Martinmas  day  ;  then  does  the  wurd  ^^  tin*  in- 
clude the  day  ?  the  former  cafes  have  decided  that  it  does; 
and  if  it  only  included  a  part  of  the  day,  as  there  is  no  frac- 
tion of  a  day,  the  fervice  would  be  complete.— Both  ordera 
qualhed.     Caf.  by  Durnf.  and  Eaji^  i  V.  490* 

£.  27  G.  3  X".  V.  Murpy.     The  cafe  fpecialfy  ftated,  Hmngfiir^* 
that  tViU'tam  CoUman^  the  pauper,  was  born  at  Ridbourny  **»y«  »fter  Ml- 
and  that  tbrn  days  after  Michaelmas  1782  he  was  hired  by  MkhM*m>VfoU 
7.  Pollard  of  Murjley  to  ferve  him  in  hufbandry,  until  the  lowing,  ga'mt  m 
Micbatlmas  folbwing\  that  he  ferved  the  whole  of  that  f«*^*««»«'>^ 
time,  and  received  the  whole  of  his  wages.    That  at  the 
time  of  hiring.  Pollard  told  him  he  fliould  not  belong  to 
Muffity.     The  feflions  ftated  it  as  their  opinion,  that  all  Althooph  (\ick 
fuch  tranfadions  on  the  part  of  mafters,  are  fraudulent,  to  fl^"ed*to'b«' 
prevent  fervants  gaining  iettlements ;  and  adjudged  that  fraadaieou 
the  pauper  gained  a  fettlement  at  Murjley  by  fuch  hiring 
and  fervice,  and  confirmed  the  order,  by  which  the  pauper 
and  his  wife  were  removed  from  Redbeurn  to  Murjley.   But 
by  the  court:  It  is  very  clear  that  this  is  not  a  hiring  for  a 
year  fo  as  to  gain  a  fettlement.      And  as  to  the  queiiion  of 
fraud,  BnlUr  J.  faid,  that  only  arifes  where  in  truth  there 
is  a  hiring  for  a  year,  and  a  fervice  for  a  year,  and  the  par- 
ties endeavour  to  colour  it  in  order  to  prevent  the  fe^tle- 
meot  J  in  fuch  a  cafe  the  court  may  fay  it  is  fraudulent ;  but 
that  a  mafler  may,  if  he  pleafe,  hire  a  fervant  for  lefs  than 
a  year,  for  the  exprefs  purpofe  of  preventing  his  gaining  a 
fettlement.      Both  orders  quaOied.      Durnf.  and   Eajl^ 
I  V.  694. 

£•  29  G.  3.  J?.  V.  Ackley.    The  pauper  being-  unroar-  Nor  althooih 
Tied,  on  Saturday  13th  O^.  1787,  being  three  days  after  there  b«nfer. 
old  Michaelmas  day,  which  was  on  a  tVedneJdayj  was  hired  ^^".  (teiVlwf 
to  y.  Clarke  o(  AcUiy,  to  ferve  him  until  the  next  Michael*  jw). 
mas.    He  accordingly  went  into  fuch  fervice,  and  conti* 
nued  therein  till  Saturday  the  nth  Oli,  1788,  being  the 
day  after  old  Michaelmas  day,  which  was   on   a  Friday 
(it  being  leap  year),  and  was  paid  his  wages  and  went 
away.    As  this  was  a  fervice  for  365  days  the  fefliona 
thought  it  gained  a  fettlement  in  Ackley^  confirmed  the  or- 
der by  which  he  and  his  wife  were  removed  from  Bicejler 
Market  End  to  Ackley*     But  the  cottrt  were  clearly  of  opi- 
nion that  here  was  no  hiring  for  a  year,  this  was  a  hiring  for 

G  g  a  two 
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two  days  fhort  of  a  year  $  and  though  the  court  has  been  ex* 
tremely  indulgent  with  rcfpefl  to  ferv'ues^  they  have  been 
always  flri(St  with  regard  to  hirings;     Order  of  fei&ons  re- 
verfcd.     Durnf.  and  Eaji^  3  F.  250. 
Hiriogwlth  T.   13   An.  Jeffhp  and  Mijftndtn.     Sarab  Barnes  lived 

oae*t  father.       ^}ti,  y^^^  father  for  a  year  as  a  hired  fervani,  in  a  little  cot- 
tage upcn  the  wafle,  for  los.  a  year,  bePides  what  (be 
could  get  by  her  fervice  and  labour.     And  whether  (he 
gained  a  fettlement  thereby,  was  the  qiieftion.     And  the 
whole  court  held  (he  did;  there  is  no  ground  of  fraud; 
for  it  wa^to  live  with  her  father^  who  might  be  grown  old. 
/i/^,  142. 
*  T*  27  G,  J.  Thorpi  and  Chertfey.    Jane  Ftlltj  was  re- 
moved from  Thorpe  to  Chertfey  \  the  feffions  confirmed  the 
order,  fubje£i  to  the  opinion  of  the  court  on  the  following 
cafe :         The  pauper  was  hired  for  a  year  to  Mr.  Sbirley 
for  4I.,  and  ferved   that  year  in  Chirt/ey:    About  three 
weeks  before  that  fervice  expired,  her  father,  who  was  a 
day  labourer,  in  confequence  of  his  wife's  death,  came  to 
the  pauper,  and  applied  to  her  to  come  and  live  with 
hicn,  to  do  the  offices  of  a  fervant  for  a  year  in  the  pariflk 
of  Tf/orpty  and  offered  her  board  and  lodging,  and  fuch 
profits  as  fhe  could  make  by  keeping  fowls,  and  what  ihe 
could  earn  by  her  own  labour  ;  and  if  that  did  not  pro^ 
duce  as  mufrh  as  (he  got  at  Mr.  Shir/iy\  her  father  was 
to  make  up  the  difference.   She  agreed  to  tbofe  terms,  and 
came  accordingly,  and  lived  with  her  father  at  Thorpi  for 
a  year  and  upwards,  during  which  time  (he  got  about  one 
guinea  and  a  half  by  keeping  fowls,  and  two  guineas  and 
,    a  half  by  going  out  charring,  and  taking  in  plain  work^ 
and  at  the  end  of  the  year,    her  father   gave   her   los. 
as  an  additional  recompence  for  her  having  gone  widi 
him   to  reap    in    the  harveft  month,  ■  SilviJIer  and 

Shtpherd  argued  in  fupport  of  the  order  of  feffions,  and 
Palmer  contra  was  flopped  by  the  court.-  AJUnirJI ]• 

All  that  is  neceflary  to  give  a  fettlement  under  thefe  fla- 
tutes  is,  that  there  fhould  be  a  hiring  for  a  year  and  a  fer- 
vice for  a  year.  As  to  the  hiring  for  a  year,  it  is  only  De« 
cefFary  to  read  the  words  of  the  cafe  to  determine  it;  it 
ftates,  that  the  pauper's  father  appl.ed  to  her  to  come  and 
live  with  him  to  do  the  offices  of  a  fervattt  for  a  year  on  cer- 
•  tain  terms,  which  fhe  agreed  to,  and  that  fhe  came  accord- 
ingly and  lived  with  him  in  purfoance  of  that  agreemnHfer  • 
.  year.  The  objedion  is,  that  this  is  no  hiring,  becaule  the 
feffions  have  not  flated  that  the  pauper  lived  as  an  btred 
fervant ;  but  there  is  no  occafion  for  the  feffions  to  flate 

that  exprefjy,  if  it  fufficiently  appear  from  the  terms  ti 

the 
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the  conuzQ ;  now  in  the  prefent  cafe  that  does  appear. 
Then  it  was  obje6led  that  the  conCradl  was  not  binding; 
but  that  is  not  fo,  (he  was  hired  to  do  all  the  of^ccs  of  a 
fervant  for  a  year  ^  The  terms  of  the  contra6l  are  not 
fuch  as  would  enable  the  pauper  abfoliitely  to  leave  her  fa- 
ther's fervice,  but  only  to  do  particular  work,  for  her  owa  * 
benefit;  {he  was  firft  bound  to  perform  ail  his  work,  and 
confidently  with  that,  (lie  was  at  liberty  to  gain  as  much 
at  (he  could  earn  by  her  own  labour  :  This  tnerefure  was 
a  good  hiring  for  a  year.  And  as  to  the  I'ervice,  the  cafe 
ilates  that  the  pauper  lived  with  her  father  in  purfuance  of 
the  agreement  for  a  year  :  This  is  by  no  means  li!cc  the 
Pittminjiir  cafe,  for  there  there  was  no  hiring  at  all  for  any 
time,— Gr^/J  J.  In  order  to  gain  a  fclilenient  by  hiring 
and  fervice,  there  muft  undoubtedly  be  a  hiring  for  a  year 
and  a  fervice  for  a  year.  But  in  the  hiring  it  is  not  nccef- 
fary  to  ufe  technical  terms  j  the  ^ord  **  hiring*^  need  not 
be  dated  on  the  cafe;  it  is  fufficient  if  it  appear  that  the 
fervant  agreed  to  ferve,  and  the  mafler  to  pay.f.^r  that  fer- 
vice, for  a  year.  Then  the  circumftance  of  the  father  be- 
ing the  mafler  of  his  own  child  will  not  vary  the  cafe  % 
this  was  not  a  hiring  generally  by  the  father  as  long  as  he 
lived,  but  a  hiring  for  a  year  exprcfsly:  The  f&:her  offer- 
ed the  pauper  certain  terms,  which  it  is  flated  (he  agreed 
to  accept;  then  there  was  a  contra£l  between  them  for  the 
hiring ;  according  to  the  terms  of  this  contraft,  (be  was 
not  at  liberty  to  defert  her  father's  fervice,  (he  was  only 
permitted  to  do  what  other  work  (he  could  confiflently 
with  her  father's  fervice,  and  her  earning  befides  thai  will 
not  preveat  its  being  confidered  as  a  hiring  for  a  year. 
And  as  to  the  fervice,  it  isexpref^ly  dated  that  the  pauper 
lived  with  her  father  for  a  year  in  purfoauce  of  that  agree' 
ment.  Both  orders  qua(hed.  Caf,  by  Durnf\  and  Eaji^ 
%  V.  37. 

T*.  1 3  ^  14  (7.  2,  King^i  Norton  and  Camden.  Mary  Hiring  »o  ls« 
CaUut  was  hired  for  a  year,  to  fpin  yarn  at  18  d.  a  ftoiie  ;  p»i<* /ccording 
and  was  to  provide  h<frfelf  with  meat,  drink,  wafhing,  and 
lodgings  where  fhe  pleaf^d;  She  fpun  .for  her  mailer  the 
whole  year,  and  boarded  and  lodged  at  her  maker's,  al- 
lowing 2  s.  a  week  for  the  fame  :  But  upon  her  examina- 
tion (he  faid,  that  by  her  contrad  (lie  thought  herfelf  at  li-> 
berty  to  play  or  be  abfent  from  her  worlc  as  long  as  fhe 
pleafed,  only  that  (lie  was  not  at  liberty  to  woik  for  any 
other  ma(}er.  By  the  court :  This  cafe  hath  all  the  re- 
quifites  of  the  ftatute,  and  is  a  good  fettleaienc.  For  in 
hH  here  is  a  hiring  and  a  fervice  for  a  year.  .  And  what 
her  apprehenilon  was,  or  whether  (he  was  paid  by  the  year 
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or  by  the  quantity  of  her  work,  was  immtterial.  Str»  1X39« 
2  Sff.  Caf  146.     Burr,  Sftti  Caf.  15  a* 

//.  20  G,  3.  K*  and  Bermingham.  The  cafe  fpecially 
ftated  was.  That  Thomas  Baker  was  hired  in  the  pariOi  of 
Bermingbom^  by  John  Jennings  a  wood  fcrew<»maker,  for  t 
year,  good  earn  {^ood  hire,  to  work  for  him  and  no  other 
mailer,  to  m^ke  fcrew^s,  at  fo  much  a  grofs ;  and  this  was 
all  that  pafitd  u^on  the  hiring  :  That  perfons  are  often 
'  hired  at  Bermingham  under  the  terms  ^*  good  earn  good 

*^  hire,''  the  meaning  of  which  is,  that  thfir  pay  is  to  de» 
pend  upon  their  work.  Bakgr  had  no  wages.  He  was  to 
have  what  he  got.  If  he  got  nothings  he  was  to  have  no- 
thing. His  mafier  had  no  btifinefs  but  that  of  a  fcrew« 
maker.  He  was  to  work  in  his  maHer's  (hop^  and  do  no 
other  work.  He  ferved  a  year  under  the  hiring  }  and, 
during  the  year,  fometimes  lodged  with  his  mafter,  fome- 
times  in  another  houfe  in  the  pari(h  ;  and  when  he  lodged 
with  his  mzfter,  he  paid  him  for  his  diet  and  lodging.  He 
fometimes  abfcnted  himfeif,  to  drink  or  play,  for  a  week 
or  fortnight,  .and  never  afked  his  mafter*s  leave  for  fuch 
'  abfence.  His  mafter,  on  his  return,  was  angry  and  check- 
ed him,  but  always  received  him  again.  During  fuch  ab- 
fence, he  never  worked  for  his  mafter  or  any  other  perfon. 
And  it  is  generally  underftood  at  Birmingham^  that  perfons 
hired  to  work  in  ftiops,  under  the  above  terms,  may  occa- 
fionally  abfeiit  themfelves,  but  cannot  work  for  another 
mafter. •^— -The  court  was  of  opinion,  that  this  was  a 
good  hiring  and  fervice,  fo  as  to  gain  a  fettlemenr.  Dm* 
gfasf  2^9'  CaLCa/i  yj. 
Hlrtagtowork  £.  31  G.  2.  MacclisJjilJ  alld  Sutlon.  Jtfepb  Bcwtr^ 
ttceitaia  timet  ^  baftard  child,  born  at  Si^tion^  and  naintatned  by  the  over- 
^^*  feers  of  Sutton^  was  hired,  with  the  confent  and  dire^ion 

of  his  mother  (he  being  then  about  eight,  years  of  age), 
to  Macihijieli^  to  work  at  a  filk  mill  there,  for  the  term 
of  three  years,  at  6d.  a  week  for  the  firft  year,  9d.a 
week  for  the  fecond  year,  and  13  d.  a  week  for  the  third. 
The  mafler  was  not  to  find  diet  or  lodging  ;  and  the 
fervice  was  to  be  only  1 1  hours  in  the  lix  working  days  } 
and  all  the  reft  of  the  time,  as  well  as  on  Sundays^  he  was 
to  be  at  his  own  liberty  and  his  own  mafter.  He  continued 
three  years  in  .the  faid  fervice }  but  within  that  time,  fre- 
quently abfented  himfeif  from  his  work,  fometimei  for  a 
whole  day,  or  longer,  at  other  times  for  feveral  hours  in 
the  day  ;  for  all  which  defaults,  dedudUons  were  made  out 
of  his  wages.  He  lodged  the  whole  three  years  with  his 
mother  at  MaccbsfiiUy  who  received  his  wages ;  which 
not  being  fuficienc  to  cBaintain  himi  the  overfeeti  of  Sat- 
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tpn  contributed  6d.  a  week,  during  the  whole  time  towards 
his  maintenance.     The  qucftion  was,  whether  this  was^ 
fuffictent  to  gain  afettlement  at  MaccUiJield  ?  By  L.  Manf- 
falJCh.Jm     Here  is  no  foundation  to  imagine  that  this 
can  be  a  fettlement  on   the  ground  of  an  apprenticefliip* 
The  only  queftion  is,  whether  it  is  a  fettlement  as  a  hiring 
for  a  year  and  fervice  for  a  year  ?    The  pauper  was  an  in« 
faot  of  only  eight  years  of  age,  at  the  time  of  the  hiring;. 
Therefore  he  was  not  bounJ  by  the  agreement.     Indeed  be 
iright  have  affirmed  it;  (for  the  concra£l  of  an  infant  11 
not  absolutely  void,  but  only  voidable,  at  his  own  elec« 
(ion  :)  But  the  mafter  could  not  oblige  him  to  fland  to  it* 
Then  as  to  the  contrad  itfelf,  it  was  only  to  ferve  eleven 
hours  in  the  day  of  the  fix  working  days,  but  during  all 
the  reft  of  thofe  days,  and  the  whole  Sunday^  the  fervant 
was  at  bis  own  difpofal.     It  is  in  the  nature  of  a  contra^ 
from  week  to  week  ;  and  it  cannot  in  this  cafe  be  con- 
iirued  to  gain  a  fettlement  1  and  it  is  plain  the  parifli  of 
Sutton  did  not  underftand  it  in  this  light,  having  contri- 
buted to  the  child's  maintenance  daring  the  whole  three 
years*     And  the  order  adjudging  it  to  be  a  fettlement  at 
AJaccUsficJd  was  quafhed.     Burr,  SettL  Caf*  4sS« 

T,  \oG.  3.  St.  Agnei  and  Redruth.  The  father  of  the 
pauper  contraded  with  one  Mr.  NankivtU  (the  pauper  be* 
ing  then  15  or  16  years  of  age]  for  the  pauper  to  work  at 
the  faid  Mr.  NankivilTs  ftamps  fituate  in  the  parifh  of  St. 
Jlgms  (which  ftamps  are  mills,  wherein  feveral  labourers, 
men  and  bovs,  are  employed  in  cleanfing  and  manufac* 
taring  tin),  tor  one  year,  at  the  yearly  wages  of  5 1.  In 
purfuance  of  which  contract,  the  pauper  ferved  the  faid 
Mr.  N4Pikh)eU^  at  his  aforefaid  ftamps,'  for  the  faid  year* 
by  working  therein  daily,  except  holidays  and  Sundays^  ^^  . 
cording  to  the  cuftom  of  tinners.  And  his  father  received 
his  Wages,  as  he  had  occafion  for  it.  But  during  the  faid 
year,  the  faid  pauper  did  eat,  drink,  and  lodge  with  hit 
father  in  the  faid  parifh  of  St.  Jgnesy  ferving  the  faid  Mr. 
NankivM  at  his  ftamps  aforefaid,  and  in  no  other  capacity,  r 

nor  ever  became  a  part  of  his  mafter's  family.—- It  was  ar- 
gued, that  the  pauper  did  not  hereby  gain  any  fettlement 
at  St,  jfgms.  That  this  is  ratherthecafeof  a  journey  man, 
than  of  a  faired  fervant.  He  was  refidenc  with  his  father* 
He  was  his  own  mafter,  except  as  to  performing  the  ftipu* 
lated  limited  fervice  at  the  ftamps.  He  was  only  to  do  that 
particular  fervice.  The  mafter  had  no  right  to  employ 
him  in  any  other.  And  Sundays  and  holidays  were  abfo- 
Itttely  his  own,  without  any  controul  from  the  mafter. 
Tius  cofltraA  is  in  effed  the  fame  as  that  in  the  MaccUf- 
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^feli  cafe  was  ;  there,  the  pau|>er  was  to  be  his  own  maf* 
ter  and  at  his  own  hberty  the  whole  Sunday^  and  all  the 

reft  of  the  other  days  except  the  eleven  hou;^. But  by 

the  court:*  This  was  an  intire  contract  for  a  year,  with- 
out any  exception  contained  in  it ;  and  the  fervice  was 
.  according  to  the  cuftom  of  the  country.  The  difference 
is,  where  the  exception  is  part  of  the  contradl,  and  where 
the  contrad  is  abfolute^  The  queflion  turns  upon  this 
diftinftion.  In  the  cafe  of  Macclesfield^  it  was  part  of  the 
original  contra£t:  Here  it  is  not  fo.  And  they  were 
unanimous,  that  the  pauper  by  this  hiring  and  fervice 
gained  a  feitlement*     Bur.  SetiL  Caf,  671. 

//.  1 2  G.  3*  Buckland  Denham  and  Mells.  l^be  pan- 
per,  at  about  17  years  of  age,  was  hired,  by  his  father,  to 
n  clothier  of  Buckland  Denham^  to  ferve  him  as  a  (hearman 
for  five  years,  and  was  to  work  fhearman*s  hours  only 
(which  are  uncertain):  It  was  underftood,  that  he  (hould 
be  at  hi^  own  liberty  at  all  other  times.  The  mailer  was 
to  teach  him  the  buiinefs  of  a  (hearman.  He  was  to  have, 
for  the  firft  half  year,  the  weekly  wages  of  3s.  and  to  be 
advanced  6  d.  weekly  wages,  every  fucceediiig  half  year; 
a  Ad  was  to  find  himfelf  in  meat,  drink,  wafhing,  and 
lodging.  He  ferved  his  maftcr,  as  a  (hearman,  during 
the  faid  term,  according  to  the  faid  agreement ;  working 
the  fame  hours  as  his  mafter's  other  (hearmen  did, 
It  was  argued,  that  this  cafe  fulls  dire£ily  within  the  above 
cafe  of  o/.  Agnes ;  and  confequently,  that  the  pauper  by  this 
hiring  and  fervice  gained  9  fettlement  in  Buckland Denhemm 
*  ■  On  the  contrar];,  it  was  infifted,  that  this  prefent  cafe 
differs  eflentially  from  that  of5/.  yfgnes.  In  the  cafe  of  £^ 
Jgnes^  there  was  a  hiring  for  a  year,  and  no  exception  in 
the  original  contract  of  holidays  and  Sundays.  But  here 
the  exception  was  in  the  original  contradi.  And  this  is 
the  point  on  which  the  diftindion  turns. — ^ — And  by  the 
court  :  This  is  not  a  good  hiring  for  ^  year  \  becaufs 
there  is  an  exception  in  it,  that  the  pauper  was  to  work 
ihearman's  hours  only,  and  to  be  at  his  own  liberty  at  all 
other  times.  But  if  the  contract  be  an  abfolute  contrad 
for  a  year;  the  not  working  on  Sundays  or  holidays^  if  it 
bp  the  cuftom  of  the  country  not  to  work  on  thofe  days, 
ought  not  to  hinder  the  gaining  of  a  fettlement.  Burr. 
$etiL  Ca/.  694.  ^ 

£.  31  G.  3.  K.  V.  Kifigswin/crd.  On  an  appeal  againft 
an  order  of  removal  of  J.  Lsckwood  from  Kmgstuinfsrdio 
Birmingham^  the  feflions  qua(hed  the  order,  and  ftatcd  the 
following  cafe  :— The  pauper  being  fettled  at  WakefiM^ 
agreed  with  W*  BulUck  to  ferve  him  as  an  artificer  in  the 
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art  of  a  glafs  grinder,  or  in  any  other  art  he  fliould  thinl;. 
proper  to  employ  him  in,  for  7  years  ;  and  was  not  at  any 
time  during  that  term  to  work  for  or  ferve  any  other  per- 
fon,  nor  leave  his  fervice  without  the  leave  of  his  madert 
hut  would  continue  and  be  In  fuch  fervice  as  aforefatd  from  6 
e\hck  in  the  morning  till  7  in  the  evening  of  each  day  dt§m 
ring  the  faid  ierm^  including  half  an  hour  at  hreakfaji  and  om 
hour  at  dinner  times  (except  on  Sundays)^  if  in  proper  healths 
His  mafter  was  to  find  him'  (hop  loom,  and  to  pay  him 
3  s.  6  d.  ^/r  week  during  the  term,  and  to  provide  him* 
meat,  &c.  He  ferved  Bullock  2  years  at  Birmingham  Mn^tr 
this  agreement,  and  lodged  and  boarded  at  his  houfe.  He 
occafionally  worked  in  the  nighttime,  and  often  went  on  er* 
rands  for  his  matter  on  Si/»^tf;x,  and  never  worked  with  any 
body  elfe  during  that  time,  nor  thought  himfelf  at  liberty 
fo  to  do.  ■  ■  Leycefter  moved  for  a  rule  to  (hew  caufc  why 
the  order  of  feflions  (hould  not  be  qua(hed,  attempting  to 
diftingui(h  this  cafe  from  the  before  mentioned  cafe  of  K. 
▼•  Macclesfield^  by  obferving  that  the  court  there  decided 
that  there  was  an  exception  in  the  contraA  of  hiring; 
whereas  here  it  did  not  form  a  part  of  the  contraA  that  the 
pauper  fhould  be  his  own  ma(ier  after  7  in  the  evening 
and  on  Sundays  \  but  on  the  contrary  he  exprefsly  ftipulat* 
ed  not  to  work  for  any  other  person  during  the  whole  term, 
and  adually  did  work  for  his  mafter  occaflonally  in  the 

sight  time  and  on  Sundays. But  L.  Kenyan  Ch.  J.  faid, 

that  there  was  no  real  diilinflion  between  this  cafe  and  K, 
V.  Macclesfield  \  for  that  the  fair  conftru£iion  of  this  agree- 
ment was,  that  the  pauper  was  to  be  his  own  matter  on 
Sundays^  and  on  other  days  after  he  had  ferved  the  13  hours, 
becaufe  he  had  only  covenanted  to  ferve  thofe  hours ;  and 
that  the  expreffion  of  one,  was  the  exclufion  of  the  other. 
And  he  added,  that  it  was  eflential  in  thefe  cafes,  that  the 
iervant  (hould  be  under  the  power  and  coercion  of  the 
matter  during  the  whole  time.— -Rule  refufed.  Durnf. 
^nd  Eafi^  4,  F.  2  J  g. 

T.  Q  (^  7  G,  7,^  Lidney  and  Stroude.  Martha  Brewer  Hiring  coadU 
was  hired  to  William  Wake  in  the  pari(h  of  Stroude^  for  a  *>»■»"/• 
quarter  of  a  year ;  and  if  her  mafter  and  (he  liked  one  an- 
other, (he  was  to  continue  for  a  year,  and  to  have  3  I.  for 
her  year's  wages.  She  entered  into  the  faid  fervice,  and 
continued  therein  one  whole  year,  and  received  the  faid 
wages  of  31.  It  was  argued,  that  as  it  was  in  the  ele£iioa 
of  either  pafty,  during  the  (irft  quarter,  whether  (he  (hould 
continue  of  not,  (he  confequently  could  not  be  originally 
hired  for  a  ^ear.  But  the  court  held  this  condiiional  hiring 
fo  bp  a  good  hiring  for  a  year  ^  Ance  the  matter  and  (he 
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did  like  one  another,  and  a  year's  fervice  was  a£tuallj  per* 
formed  under  it.     Burr.  Settl.  Caf.  i. 

//.  8  G*  2.  New  IVlndjQr  and  Chepphg  JVycomb,  Dions 
Brooks  was  hired  to  colonel  MerUk  at  Tborpi  ;  and  was  to 
go  into  her  fervice  a  month  upon  liking ;  and  was  to  have 
5  I.  a  jear  wages ;  but  was  to  go  away  froni  her  faid  fer- 
vice on  a  month's  wages  or  a  month's  warning  on. either 
fide.  She  continued  near  two  years  in  her  faid  fervice, 
without  any  other  hiring ;  and  received  her  wages  quar- 
teriy.  This,  by  the  unanimous  opinion  of  the  court,  is  a 
hiring  for  a  ytar  at  Thorpt :  And  ihe  gained  a  feitleaeot 
tbere.      Bwr.  Sittl,  Caf  19, 

//•  1 6  (7. 2.  AihivUn  and  Barton.  Ralph  Harrifin  was 
hired  for  a  year  to  Tkomas  Barlow  of  BarUn^  at  4  K  wages, 
payable  quarterly.  And  it  was  agreed  between  them,  at 
the  time  of  the  hiring,  that  either  of  them  (hould  be  at 
liberty  to  determine  the  ccntra£l,  at  the  end  of  any  quar- 
ter of  the  faid  year,  on  a  month's  notice.  But  no  fuch 
notice  was  ever  given  by  either }  and  the  fervant  continued 
in  his  faid  mailer's  fervice  in  Barton  the  whole  year.  The 
fiervant  declared  at  the  time  of  the  hiring,  that  the  reafon 
of  the  faid  hiring  being  made  determinable  at  the  end  of 
every  quarter,  upon  fuoh  notice  as  aforefaid,  was,  that  he 
would  not  be  hired  fo  as  to  lofe  his  former  fettlement.  But 
by  the  court  unanimoufly  and  clearly  :  This  is  a  good  fet- 
tlement in  Barton.     Burr.  Settl.  Caf.  203. 

H.  22  G.  2.  St.  Ebbs  and  HoiywfU,  Two  juftices  re- 
move CaUb  Guy  from  HolywoU  to  St.  Ebbs.  And  the  fef- 
iions  upon  appeal  confirm  that  order.  The  cafe  was,  the 
faid  Calib  Guy  was  hired  to  Thomas  ff'blii  of  HofywoU  thus: 
He  was  to  come  for  a  quarter  of  a  year,  and  to  have  after 
the  rate  of  20  s.  a  year ;  and  if  he  and  his  mailer  liked  each 
other,  he  was  to  continue.  He  did  continue  a  year  and  a 
half  above  the  faid  quarter,  without  any  further  or  other 
hiring,  and  received  his  wages  as  he  had  occafion  for  them. 
It  was  moved  toquafli  thefe  orders,  for  that  the  fettlement 
was  iti  Holywell^  by  this  hiring;  and  fervice :  For  a  condi- 
tional hiring  is  a  hiring  for  a  year,  provided  the  condition 
be  performed.  And  a  rule  was  made  to  {hew  caufe.  But 
no  caufe  was  fhewed.  And  the  rule  was  made  abfolute. 
Burr.  SettL  Caf  289. 

T.  24  tf  25  G\  2.  'Ozilwovth  and  Wetton  undgr  Ei^t. 
tVilltam  hlfwettj  fettled  in  Oziluorth,  agreed  with  Thmas 
Pal/or  ^i  J4''ot'on  vnJer  Edgt^  cloth  worker,  to  fervc  him  in 
the  fauS  bufinefs  for  three  years,  at  fo  much  a  weeiC.  He 
was  to  work  12  hours  in  a  day^  and  if  more,  was  to  have 
a  penny  fur  each  hour  over.*  Sixpence  a  week  was  to  be 
6  retained 
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retained  as  a  depofic ;  which  was  to  be  repaid  to  Havett  it 
he  f>er formed  the  agreement,  or  if  Pal/or  Oiould  difcharge 
htm  before  the  eod  of  three  years  ;  but  to  be  kept  by  . 
Palfor^  if  Hfwett  ttiould  quit  the  faid  fervice  before  the 
end  of  the  faid  term.  And  it  was  underdood  between 
them,  that  Palfir  might  turn  Hewitt  out  of  his  fervice  at 
any  time  duriog  the  term,  paying  him  the  iixpences  de- 
tained, tifuutt  worked  under  the  agreement  for  about  fix 
months  ;  and  then,  being  ill,  abfented  himfelf  about  three 
months  ;  and  then  returned,  and  was  received  by  Pa/for^ 
and  continued  to  work  for  him  under  the  faid  agreement, 
til)  the  time  of  his  being  removed  by  the  order,  being  for 
about  three  quarters  of  a  year  after  his  return*  During 
the  whole  time,  Hewitt  lodged  in  the  parifli  of  ff^otton 
under  £^^/,but  not  in  Pj^^r's  houfe.  By  the  court:  This 
is  a  fcttiement  at  Wotton  under  Edge,  Here  is  an  actual 
hiring  for  three  years,  and  a  fervice  under  it  for  one  year 
and  a  quarter.  Befides,  the  two  juftices  removed  hint 
whild  he  was  adualiy  in  his  matter's  fervice.  Burr.  SettL 
Cof.  30a. 

E.  13  C  2«  Wandfvjvrth  and  Puitity.  A  boy  came  to  fTringtyim. 
live  with  Mr.  Falkmr^  without  any  hiring  ;  and  then  his  piicauM, 
mailer  told  him,  that  if  he  ftaid  a  year  and  behaved  well, 
he  would  give  him  a  livery  and  wages  the  next  year. 
He  liv^  there  one  year  and  four  month;),  and  received  a 
guinea  and  a  half  wages.  The  court  inclined  to  think,  that 
this  was  a  conditional  hiring,  and  that  the  boy*s  fervice 
was  an  aflent  in  faA,  and  that  it  gained  a  fettlement  \  but 
referred  she  matt<ir  back  to  the  feffions  to  be  more  fully 
fiaced.     aS#C.  188. 

H'  22  G.  3.  5/.  JamisU  in  PmU  and  Holy  Trinity  in 
Warebatn.  Two  juliices  removed  Elizabeth  the  wife  of 
*James  Sampfm  and  their  five  children  from  St,  James's  in 
Pooie  to  Hoiy  Trinity  in  Wareham  \  the  fefGons  confirmed 
the  order,  and  ftated  fpecially.  That  it  was  proved,  that 
the  pauper's  hufband  was  born  in  the  parifh  of  Beer  Regis^ 
and  it  was  alfo  proved  by  the  pauper,  that  her  hufband 
was  abroad  bsyondfea^  and  had  been  (o  for  two  years  paft, 
if  alive :  That  to  her  knowledge  he  lived  in  the  capacity 
of  an  oHler  with  Mrs.  I^ti  in  Hoiy  Trinity  in  tVargham^ 
fome  years  fince  deceafed,  for  about  two  years,  where 
file  had  feen  him  brew;  but  whether  there  was  any 
hiring  relating  to  fuch  fervice,  was  not  proved  ;  but  that 
(he  had  heard  her  hufband  fay,  he  was  fettled  in  the 
parifh  of  the  Holy  Trinity  in  IVareham,  In  fupport  of 
thpfe  orders  it  was  infifled,  that  after  two  years  fervice, 
and  a  pofuive  declaration  by  the  hufband,  when  be  could 

be 
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be  under  no  influence,  the  court  would  preAime  the  fervice 
performed  under  ^  legal  hiring.*-On  the  other  fide  it  waa 
urged,  that  a  hiring  for  a  year  was  Indifpenfably  neceflarf 
to  a  fettlement,  whatever  number  of  years  fervice  might 
have  been:  That  in  the  cafes  that  have  gone  fartbtft, 
there  have  ever  been  fomecircumfiancet,  though  flight,  from 
which  a  hiring  might  be  inferred ;  that  the  nature  of  this 
fervice  afforded  a  ftrong  argument  tbe  other  way,  as  no- 
thing was  more  notorious,  than  that  it  was  not  ufual  to 
hire  ofllers  by  the  year :  But  that  nothing  could  fupply  the 
want  of  ail  evidence  of  >  hiring;  that  K,  v.  Weybtil  (j) 
was    in    point.— -—By  L.A&irj^//^/:   The  feflidns   have 
drawn  their  conclufion,  that  he  was  hired ;  and  I  think 
they  have  done  right  — BulUr  J.    Though  the  evidence  is 
Aight,  there  is  nothing  to  contradid)  \x,.^WilU$  and  Afih- 
burft  concurred.     Both  orders  affirmed.    CaL  Caf.  141. 
tcfwct  ^Un        M.  13  G.  Gregory  Sich  and  Pitminjfer.     A  young  wo« 
••ccmraA  did    man  Hvcd  with  her  grandmother  for  four  years,  on  an  al- 
^^*''  lowance  of  meat,  drink,  waihing,  and  lodging.     But  there 

^  appearing  no  contradi  betwixt  the  grandmother  and  the 
girl,  but  that  {he  knight  have  left  her  grandmother  at  any 
time,  it  was  adjudged  not  a  hiring  within  the  flatute. 
2  SeJJl  C.  120. 

H.  33  G.  2.  Cor/e  Caftle  and  ffUyhllL  Order  fpecially 
ftated.  That  it  appeared  on  the  evidence  of  the  pauper  (the 
only  witnefs  produced  on  either  fide]  that  about  tbe  year 
1719,  one  Robert  Pyh^  efquire,  took  the  pauper  (being 
then  about  eight  years  of  age)  into  his  family,  from  cha- 
rity, and  gave  him  meat,  drink,  lodging,  and  cloatbs, 
while  he  continued  with  him,  which  was  about  fix  years,  of 
which  the  four  lad  years  were  in  the  parifh  of  IViybiil, 
That  neither  at  nor  before  the  time  of  the  faid  Mr.  Pyii$ 
taking  the  pauper  imo  his  family,  nor  at  any  time  after, 
was  there  any  contract  between  the  faid  parties,  in  relation 
to  the  pauperis  fervice  of  the  faid  Mr.  Pyh  or  his  continu- 
ance with  him,  or  to  any  wages  or  other  gratuity  to  be  paid 
him  for  the  fame.  That  during  his  continuance  with  the 
faid  Mr.  Pyie^  he  was  employed  in  running  of  errands, 
and  doing  whatfoever  the  faid  Mr.  PyJ^e  or  his  fervants 
thought  fit  to  bid  him.  That  no  wages  were  ever  paid 
or  given  to  him.  And  that  in  the  pauper's  apprehenfion,  he 
was,  during  all  the  time  aforefaid,  at  liberty  to  quit  the  faid 
Mr.  PyJ^i9  or  the  faid  Mr.  Pyh  to  turn  him  off,  as  either 
party  (hould  think  fit.  The  feffions  were  of  opinion,  that 
^t  this  diflancc  of  time,  a  hiring  for  a  year,  between  the 


{a)  Fefi,  next  ^ff  but  9ae« 
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faid  Mr.  Pyki  and  the  panper  or  his  father,  ought  to  be  pre* 
fumed  s  and  therefore  they  confirm  the  order  of  the  two 
juftices  for  fending  him  to  /A<;r^///.-^It  was  urged,  in 
fupport  of  the  orders,  that  upon  a  regular  fervice  for  above 
a  year,  a  hiring  (hall  foe  prcfumed ;  that  wages  are  not 
neceflary  ^  that  the  pauper's  apprehenfion  doth  not  varf 
the  cafe;  that  the  witnefs  fpeaks  to  a  tranfa£lion  when  be 
was  but  eight  years  of  age ;  and  he  might  have  been  hired 
out  by  his  father,  though  not  by  himfelf.-^But  by  the 
court :  It  is  dear  here  was  no  hiring  at  all,  no  contra£tt 
but  he  was  taken  out  of  charity,  a  child  of  eight  years  of 
age,  to  run  on  errands,  and  do  whatever  he  was  bid,  and  left 
Mr.  Pyke  when  he  came  of  fourteen  years  of  age,  and  was 
capable  of  doing  more  feryice.  And  it  is  exprefsly  ftated, 
that  there  was  no  contraft.  Indeed,  where  there  \%  a  hir*  , 
ing  ftated,  the  court  will  prefume  it  toliave  been  a  regular 
one,  uniefs  the  contrary  appears ;  and  that  was  the  cafe  of 
Crediton  znd  fyincauntm,  H.  24.  G*  2t  (a)  A  general  hir- 
irig  was'there  ftated ;  but  here  was  no  hiring  at  all.— And 
both  the  orders  were  qua(hed«     Bum  S§ttL  Caf.  491. 

Af.  4  G.  3.  St,  Peter's  and  Holy  Trinity  in  Dorchtfter. 
The  pauper  John  Milwooi  made  an  agreement  with  his 
ftepfather,  to  live  with  his  ftepfather  in  his  houfe,  to  work 
with  him  at  his  trade  of  a  biitton  maker,  and  to  be  paid  at 
the  rate  of  one  penny  for  every  grofs  of  buttons  he  (hould 
make,  deducing  at  the  rate  of  5s.  a  week  for  his  meat^ 
drink,  wafhing,  and  lodging.  Under  this  agreement  he 
lived  with  him  four  or  five  years  in  the  parifli  of  Holy  Tri^  ^ 

nity.  It  was  urged,  that  this  was  a  hiring  for  a  year  by 
implication;  for  an  indefinite  hiring  rs  a  hiring  for  a  year. 
By  L.  Mansfield:  This  is  the  cafe  of  a  workman  hired  to 
work  by  the  piece.  It  is  not  like  any  of  the  cafes  where 
there  was  a  hiring  for  a  year.  Indeed  hiring  in  generat 
and  indefinitely  gives  a  prefumption  of  a  hiring  for  a  year, 
where  the  nature  of  the  fervice  and  fubfequent  fads  con- 
cur to  render  it  probable  that  it  was  fo  meant.  But  the 
nature  of  the  prelent  fervice  is  quite  otherwife.  It  is  vtry 
clear  in  this  cafe,  that  there  iliras  no  hiring  for  a  year,  ex- 
prefs  or  implied.     Burr.  SettL  Caf,   513.    BUuk»  Rep. 

443- 

M.  30  G.  3.  A.  y.  St.  Matthew  Ipfwich.     Edmund  Stol^ 

Jets  and  his  wife  were  removed  from  St.  Nichslas  to  St.  Mat- 

thew\}Oih  in  lpfwich\  which  was  confirmed  at  the  feflions, 

fubje£l  to  the  opinion  of  the  court  on  the  following  cafe  : 

About  five  years  ago  the  waiter  belonging  to  £•  RMandsj  1 

(«)  ^ffj  ilMf  ftmt  title. 

who 
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who  kept  an  inn  in  St.  MaUbnvy  being  ill,  fcnt  for  t^e 
pauper  (who  was  then  a  fingle  man  and  fettled  in  St.  Nt* 
ihclas)  to  affift  him  at  the  inn,  where  he  ftayed  af  helper  tf 
the  waiter  about  fix  months^  and  then  went  away^  The 
waiter  being  again  taken  ill,  fent  to  the  payper/#ifr^/j^£/mi 
which  he  did;  and  he  continued  in  the  inn  as  boot- 
catcher  for  nineteen  nnonths,  during  which  time  he  lodged 
\  and  boarded  there,  and  was  to  be  fatisiied  by  the  gentle- 

men who  came  to  the  Koufe*  Ribbands  kpew  of  his 
being  there  th^  night  after  he  came,  but  nothing  pafled 
.between  him  a^id  the  pauper  at  the  time*  The  waiter 
who  fent  for  the  pauper  continued  in  the  fervice  of 
Ribbands  till  about  July  in  the  next  year,  when  be  went 
away,  and  the  pauper  continued  there  till  ihtCbtiJImas 
following,  when  Ribbands  and  the  pauper  having  f6me 
difpute.  Ribbands  told  him  to  go  away,  upon  which  be 
afked  for  fomething  for  the  time  he  had  been  there  :  Rib^ 
hands  replied,  he  ihould  not  give  him  any  thing  as  he  had 
made  no  agreement  with  him  ;  but  on  being  preffed  again 
to  coniider  his  fituation,  he  not  having  any  thing  to  help 
bimfelf,  Ribbands  gave  him  two  guineas^  and  the  pauper 
then  left  the  houfe.  The  pauper  coofidered  himfcif  not 
as  a  fervant  to  Ribbands  but  as  affifiant  to  the  waiter,  and 
thought  him(elf  at  liberty  to  go  away  when  he  pleafed :, 
be  faw  Ribbands  fomedmes,  who  if  a  gueft  wanted  hit 
boots,  told  the  pauper  to  get  them,  and  at  other  times  fent 
him  on  errands.—^-  L.  Kenyon  Ch.  J.  There  never  was 
a  cafe  like  the  prefent  in  which  a  hiring  was  prefumed  by 
retrofped.  In  the  cafe  indeed  of  K.  v.  New  Windfir  («>; 
m  emditioncl  hiring  with  a  proper  fervice  was  held  fuffici- 
ent  to  gain  a  fcttlement :  but  there  there  was  an.exprefs 
hiring  by  the  mafler  when  the  pauper  firft  entred  into  the 
fervice.  To  fome  of  the  pofitions  which  have  been  laid 
down  at  the  bar  I  perfedly  accede;  as  that  there  is  no  ne- 
ceflity  for  an  hiring  by  the  majlet  bimftlfx  thut  if  there  be 
an  hiring,  it  ihall  be  prefumed  an  hiring  for  a  year,  unlefs 
fomething  appear  to  (how  that  the  contrary  was  intended } 
and  that  wages  are  not  necefiary  to  confer  a  fettlement  on 
the  fervant.  But  the  foundation  of  th^  argument  here  is, 
that  the  pauper  was  the  fervant  of  Ribbands  i  now  that  it 
cxprefsly  negatived  by  the  h&s  of  the  cafe.  For  it  it 
fiated  that  the  wait<;r,  being  ill,  fent  for  the  pauper,  who 
went  as  helper  to  the  waiter ;  and  after  ilaying  there  fix 
months,  went  away  ;  and  that  the  waiter  being  afterwards 
taken  ill  again  fent  for  the  pauper,  who  went  a  fecond  tiiso 

{a)  4sli$  tbift  (iuDe  Utle, 
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to  perform  the  bufiners  for  the  waiter.     And  here  the 
qoeftion  arifes,  upon  the  determination  of  which  this  cafe 
muft  turn,  in  wh^c  fituation  was  the  pauper  at  that  time? 
The  cafe  itates  that  he  came  there  as  belpir  t9  tht  woiur  | 
and  there  is  nothing  in  the  cafe  from  whence  we  can  infer 
that  he  was  the  fervant  of  Ribbands.     Therefore  down  to 
the  time  when  the  waiter  went  away,  it  is  impofTihle  to 
fay  that  there  was  any  agreement  between  Ribbands  and 
the  pauper.     It  is  true  that  we  cannot  refer  the  \d[\  (Ik 
months  of  the  pauper's  fer vice  to  any  thing  but  a  ccniradl 
with  Ribbands;  but  that  is  not  fufiicient  to  give  a  fettle* 
fioent.     If  indeed  the  pauper  had  been  before  in  Ribbands'^ 
feryice,  and  had  then  h'ved  under  a  yearly  hiring,  making 
in  the  whole  a  year's  fervice,  that  would  have  gained  him 
a  fettlement.     But   here  was  no  contrafl  with  Ribbands^ 
either  exprefs  or  implied^  until  the  laft  fix  months.     The 
cafe  of  K.  v.  IVeyhill  [a)  is  not  unlike  this:  there  indeed 
the  pauper  was  taken  out  of  charity  ;  but  in  that,  as  well 
as  in  the  prefent  cafe,  the  pauper  was  taken  in  fuch  a  fitu* 
atioD  as  excludes  an  hiring  by  the  mader.     In  cafes  where 
the  nature  of  the  fervice  implies  an  hiring,  the  court  will 
raife  fuch    implication :    but    the  nature  of  the  fervice 
here  implies  the  revcrfc.    Small  circumflances  indeed  have 
been  held  fufficient  to  raife  a  contrail ;  as  where  the  maflcr 
told  the  pauper  *<  to  go  in(o  Ned  Hili's  place,"  it  appear* 
ing  chat  Nfd  Hill  had  lived  there  as  a  yearly  fervant :  but 
it  is  to  be  obferved  that  in  that  cafe  there  was  fome  con- 
verfation  between  the  mailer  and  the  fervant  refpcding  the 
contraA ;  but  here  there  was  none.     By  the  court,  both 
orders  quaflied.     Durnf,  and  Eaft^  3  V*  449. 

Uulejs  fuch  pirfin  Jball  cmtinue  and  abide  in  ibe  fame  fef^  Whit  fhall  b« 
VKi\  What  (hall  be  deemed  the  fame  fervice  within  the  ^^^^^'^ » f«rwc« 
meaning  of  this  explanatory  ftatutc,  hath  been  much  con-    °'*^"'* 
troverted.     Concerning  which  there  have  been  the  follow- 
ing refolutions : 

In  the  cafe  of  Dun^fard  and  Ridgivick^  M.  9  An,  Mr#  Wirng  for  a 
hip  fays,  the  court  declared,  that  there  ought  to  be  one  ]l^\^tut^i^ 
intire  contrail,  and  one  intire  fervice  for  a  year,  purfuant  not  under  the 
to  that  contrad.   Fcley^  t22»     And  Mv,  Blackvby^  in  re-  lamehiwaft 
citing  that  cafe,  fays,  it  was  then  held,  that  there  mufl  be 
one  intire  hiring,  and  one  intire  fervice  in  purfuancc  of 
fuch  hiring,  for  a  whole  year,  that  mud  make  a  fettlement. 
Bkck.  244«— ^fiut  it  muft  be  obfcrved,  that  this  was  not 
properly  the  point  in  queftion*   For  the  qucftion  there  was, 
ivi^ctlier  a  hiring  for  two  half  years  Qiould  be  deemed  a  fufE- 

{a]  Jttiif  under  thii  heM» 
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ctent  hiring^  and  not  what  (hould  be  fufficicDt  fervice  undct 
fuch  hiring  ? 

We  proceed  therefore  to  the  cafe  of  the  inhabitants  of 
South  Moultortf  H»  to  IP^B  A  maid  fervant  was  hired  for 
half  a  year;  which  tinne  (he  ferved :  And  then  was  hired 
for  a  year,  and  ferved  half  of  that.  Rokchyy  Terton^  and 
Gould  (Holt  Ch.  J.  being  abfent)  held  it  to  be  a  fcttlement, 
becaule  the  fiatute  defigned  only  that  the  party  (hould  fervc 
a  year.     L.  Raym,  426. 

Another  cafe  in  the  fame  term  was  that  of  Overton  and 
StiVintoriy  which  was  thus :  Bridget  Bayly^  before  the  2Sth 
day  of  March  1697,  was  a  fettfed  inhabitant  in  thepariih 
of  Overton ;  and  on  or  about  the  faid  25th  day  of  March^ 
(be  contracted  i^ith  one  John  Orpwood  of  Steventon^  for 
the  wages  of  20s.  to  ferve  him  from  the  faid  25th  day  of 
March  1697,  till  Michaelmas  then  next  following;  which 
time  (he  ferved  accordingly.  And  at  the  faid  MicbaelmaSf 
the  faid  Orpwocd  contradted  with  the  faid  Bridget^  from 
the  faid  Michaelmos  for  one  year  enfuingi  for  the  wages  of. 
^  30s.     And  the  faid  Bridget^  according  to  the  laft- men- 

tioned contrafi,  remained  with  the  faid  Orpwood^  till  foroe 
time  in  the  month  of  April  1698  ;  in  which  month,  by  the 
mutual  confent  of  the  faid  Bridget  and  Orpwood^  (he  left  her 
(ervice,  and  he  paid  her  the  proportion  of  wages  then  due. 
The  fcffions  thinking  the  above-mentioned  hiring  and  fer« 
vice  aforefaid,  continuing  for  the  time  of  more  than  one 
whole  year,  to  be  a  good  fettlement,  confirmed  the  order  of 
the  two  juftices  for  Tending  her  to  Steventon.^^find  of  this 
opinion  was  the  court :  And  'the  orders  were  confirmed* 
Bur.  SettL  Caf.  549. 

E.  I  G.    Brlghtioell  and  ff^e/lhallam.    There  was  a  hir- 
ing and  fervice  from  three  weeks  after  Michaelmas  to  Mi' 
ehaelmaSj  and  then  a  hiring  for  a  year,  and  fervice  for  elevea 
months.    The  Ch.  J.  faid.  If  there  was  a  fervice  for  a 
year,  on  a  hiring  from  week  to  week,  and  then  a  hiring 
for  a  year,  and  ferving  for  forty  days,  that  he  (hould  ad* 
judge  that  a  fettlement.     The  reafon  is,  becaufe  till  the 
laft  ftatute  was  made,  a  hiring  for  a  year,  and  forty  days 
fervice,  made  a  fcttlement ;  in  regard  that  the  hiring  for  a 
year  (hewed  that  the  pcrfon  was  not  likely  to  become 
chargeable,  for  that  he  was  able  to  work*     So  forty  days 
is  a  good  fcttlement  to  an  apprentice,  in  refpeft  to  his  (kill 
and  art,  by    which  he  is   fuppofed   unlikely  to  becone 
chargeable.     So  a  perfon  that  has  paid  pari(h  dues,  or 
ferved  offices  in  a  parifh,  gains  a  fcttlement  by  fotty  days, 
becaufe 'he  is  fuppofed  a  perfon  of  fubftance,  unlikely^to 
become  chargeable.    But  the  late  a£t  requiring  fervice  for 
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a  year,  as  well  as  an  hiring,  we  think  it  fufficient  if  the 
Words  be  anrwered,  confldering  this  with  the  dcfign  of  the 
former  flat  utes,     i  Sejf.  C  87.  Fuley^i^-^, 

At,  I  G,  2.  K.  and  /^ynhoe.  The  pauper  was  hired 
in  Bicejhr  from  Chriftmas  to  Michaelmas^  and  ferved  till 
Michai!mai\  then  was  hired  for  a  year,  and  ferved  till 
Midfummer.  And  this  was  adjudged  to  gain  a  fettiemenc 
in  iUiffer.  There  were  cited  fcr  it,  the  cafes  of  Overton 
and  SuveftUfjf  and  of  Brigbiwell  and  JVefihallam.  Lord 
Ch,  J.  Raymond  faid,  the  cafe  of  fVefthallam  was  exprefs  to 
the  point,  and  he  would  not  break  into  its  but  if  it  had 
Wen  ri$  Integra^  or  a  cafe  not  adjudged  before,  he  (hould 
have  thought  it  ill.  Here  the  fervice  was  made  previous 
to  the  hiring  for  a  year.  The  greater  part  of  the  judges 
thought  this  cafe  to  be  againft  the  ftatute,  but  that  they 
were  more'flrongly  bound  by  the  precedent;  and  were 
unwilling  to  fet  afide  a  refoIutioD  folemnly  adjudgedf 
though  not  according  to  their  own  opinion.  2  SeJJ.  C 
119.     FoUy^  144. 

//.  6  G.  3.  Underbarrwj  and  Bradley-Field  v,  Crofthwaite 
and  Lythe,     Two  juflices  make  an  order  for  the  removal 
of  Anne  Kellett  from,  the  townfhip  of  Vnderbarrtvj  and 
Bradley-Field  to  the   townfhip   of  Crofthwaite  and  Lytbe* 
The  feffions,  upon  appeal,  difcharge  that  order,  and  flate 
fpecially.  That  the  pauper  jinne  Kellett  hired  berfelf  at 
Cbriflmas  to  yohn  Thompfon  of  Crojihwaite  and  Lythe  till 
Whiijuniide  then  next  following ;  which  time  (he  ferved. 
At  the  fame  Whitjuniide  fhc  hired  herfelf  to  the  faid  John 
Hiompfon  for  one  year,  and  continued  in  the  faid  fervice  till 
the   beginning  of  March  following,  uh«n   (he   and  her 
mafier  parted  by  confent.     The  feilions  were  of  opinion,  • 
that  the  fatd  Anne  Kellett  gained  no  fettlement  by  the  faid 
fervice  in  Crojihwaite  and  Lythe ^  and  therefore  quafhed  the        • 
order  of  the  two  juftices,  fubjed  nevcrthelefs  to  the  opi« 
nion  of  this  court.     It  was  moved  to  quaih  the  order  of 
feflions,  and  to  affirm  the  original  order;  for  that  there 
was,  upon  the  flate  of  the  fads,  a  hiring  for  a  year  and  a 
fervice  for  a  year,  when  both   were  coupled   together ; 
though  indeed  the  Hrft  hiring  was  for  lefs  than  a  year,  and 
the  fecond  fervice  was  likewife  for  lefs  than  a  year.     On 
(hewing  caufe,  it  was  urged,  that  the  two  leading  cafes 
above,  of  South  Moulton  and  of  Overton  and  Steventon  were 
determined  upon  fadls  prior  to  the  explanatory  flatute  of 
the  8%^  9  ty.  before  which  flatute,  a  hiring  for  a  year, 
and  a  fervice  for  forty  days,  gained  a  fettlement.     And  it 
was  obfervedi  th^t  in  the  laft  cafe  of  Aynhoe^  L.  Raymond 
and  alfo  Mr.  J.  Page  declared,  that  if  it  had  been  then  res 
Vol.  III.  H  h  integra, 
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infegra^  they  (hould  have  adjudged  it  to  be  no  fettlement  id 
BiceJIer:  And  now  it  appears  to  be  fo  (  as  the  two  fup- 
pofed  precedents  were  in  facl  no  precedents  at  all,  being 
prior  to  the  ftatutc  of  the  8  6f  9  IF.  By  the  court :  The 
authority  of  thefe  cafes  will  be  juft  the  fame,  whether  the 
fads  were  prior  to  the  ftatute  or  not :  Becaufe  the  court 
determined  them  as  upon  fa£ts  fubfequent  to  the  ftatute* 
And  there  having  been  manv  determinations  the  other 
way,  the  court  were  unanimoufly  of  opinion,  that  for  (he 
fake  of  certainty,  it  is  bed  to  adhere  to  fettled  determina- 
tions. Though  there  might  be  room  for  great  douHtUpon 
this  point,  if  the  matter  were  again  open ;  yet  the  rule 
/fan  decifis^  is  always  proper,  and  efpecially  in  thefe  cafes 
of  fettlement^.  And  the  order  of  fedions  was  quafhed, 
and  the  original  order  affirmed.  Burr.  SettL  Caf  ^^^. 
[Note,  Upon  fearching  the  records  it  hath  appeared,  that 
the  cafe  of  Bridget  BayUy  was  after  (he  explanatory  ftatute* 
of  the  8  (^  9  /^  And  the  miftake  did  arife  from  the  er- 
rors of  the  feveral  reporters  of  that  cafe,  as  to  the  particular 
times  of  her  hiring  and  fervice.  The  other  cafe,  viz.  of 
Sau:b  A^culton^  h  not  to  be  found  upon  the  file :  And  the 
repoft  thereof  in  L.  Raymond  is  fo  very  imperfect,  that  no- 
thing can  with  certainty  be  concluded  from  it.  Sir  yames 
Burrow  takes  notice,  tbat  it  is  not  impoffible  that  this  cafe 
of  South  Moulton  may  be  the  very  fame  with  that  of  Over'^ 
ton.  Which  conjediure  feems  to  be  fupporred  by  this  obr 
fervation,  that  the  reporters  of  both  the  cafes  exprefs  that 
lUltCb,  J,  was  abfent.  And  there  was  noothcr  determi- 
nation in  that  term,  according  to  the  reports  thereof  in  L, 
Raymond ^  wherein  it  duth  not  exprefsly  appear  that  Hilt 
Ch.  J.  was  prcfcnt.] 

it  20  G,  3.  VtverJIon  againft  Xlndirharrow  and  BraiU^ 
Field.  Two  iuftices  remove  Tbomafm  Railhead  from  the 
tojvpfliip  of  Ulverpon  in  the  county  of  Lancafier^  to  the 
townftiip  of  Underbarrow  and  Bradley*  Field  in  the  county 
of  IVejlm'jrlahd,  The  feilions  upon  appeal  confirm  that 
order,  and  ftaic  fpccially.  That  Tbomojin  Hallhead^  being 
fettled  in  the  townlhip  of  Utiderbarrow'tnd  Bradky- Field 
by  a  derivative  fettlement  from  her  father,  was  hired  for  a 
year  in  the  fa  id  town  (hip  of  Under  barroxv  and  Bradley^  Fields 
from  Whitfuntitli  I J  JO  to  Whitfuntide  I77I>  to  one  fi«r- 
rowj  for  the  yearly  wages  of  i8s. ;  where  fhe  lived  with 
htm  under  this  hiring,  till  the  12th  of  May^  being  old 
Mayday  1771  :  Tbat  her  mafter  then  removing  to  a  new 
farm  in  the  townfhip  of  Strickland  Roger^  carried  her  with 
him  \  where  flie  ferved  feven  days,  which  completed  her 
year^  and  received  her  wages :  Then  ftie  again  hired  her- 
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fclf  to  the  fame  mafter  for  another  year«  from  Wbitfmttiii 
1 77 1  to  I'Phitfuntidt  17729  for  the  wages  of  25$.  s  and 
under  this  laft  hiring  fhe  cootinued  with  him  in  Striciiand 
Roger  from  IVhitfuntide  1771  till  Candlemas  following, 
when  by  mutual  confirnt  (he  quitted   her  fervice,  and  le- 

ccived  her  wngis  up  to  that  time. In  fupport  of  the      ,. 

orders,  it  was  endeavoured  to  diftinguifh  this  cafe  from 
that  of  Croffcombi  (a),  where  the  pauper  having  been  hired 
for  a  year  in  one  parifli,  and  .bavtog  lived  that  year  there, 
and  received  his  wagfs^  continued  a  quarter  of  a^  year  lon- 
ger, and  (hen  went  wich  his  mafter  into  another  parifli» 
and  lived  with  him  there  fix  months,  without  coming  to 
any  new  agreement ;  and  the  court  held  that  he  was  fet- 
tled in  the  laft  parifh:  Which  cafe  was  argued  on  the 
ground  of  there  being  no  interrupiion,  no  new  contrad,' 
but  a  continuance  aqd  prolongation  of  the  term  of  fervice 
under  the  fir  ft  hiring.  So  where  there  is  a  demife  for  & 
year«  and  the  tenant  hold's  over  without  any  new  bargain, 
he  is  ftill  confidered  as  holding  under  the  original  demife* 
Dut  here  the  firft  contrad  was  at  an  end  b.>th  in  form  and 
fubftaoce;  there  muft  have  been  a  chafm  in  point  of  time 
between  the  firft  and  Tcond  hiring;  it  was  a  new  bargain, 
and  the  wages  v^'cre  different ;  the  fecond  hiring  muft  be 
confidered  exadly  as  if  (here  had  been  a  change  of  mafters. 
On  the  other  fide,  it  was  obferved,  that  if  a  chafm 
were  to  he  admitted  between  (he  end  of  the  firft  year  and 
the  new  bargain  for  an  increafe  of  waues,  that  would  not 
mdke  fuch  an  interruption  as  to  prevent  a  fettlement* 
Arid  ior  this  was  ci(ed  the  cafe  of  Fifthiad  Magdalen  [b)^ 
where  there  was  an  inrerruption  and  abfence  from  the  maf- 
ter's  houfe  for  above  an  hour  \  and  of  K.  and  EUhfietd  (r }, 
where  the  interruption  was  flill  longer,  but  not  for  a> 
whole  day ;  which  cafe  was  determined  on  the  ground 
that  ther«  is  no  fraction  of  a  day.->— -By  L.  Mamjuli 
Ct).  J.  We  are  ail  very  clear,  that  this  was  a  continuance  of 
the  fame  fervice,  with  an  increafe  of  wages.*— And  both 
the  orders  were  quaftied.     Dtuglas^  296*     Cal,  Caf,  65. 

M,  19  G.  2.  Cr»/combi^nd  St,  CuthbtrCs,  Twojuftices  Hiiiog  for 
removed   J^ftpb  Gatniey  from  Croficmbi  to  St.  Cuthberfu  •  ^V*  '"f 
The  feflions  quafhcd  the  order,  and  ftated  fpecialty.  That  the  ooei^bogo/tba 
pauper  hired  himfelf  ^or  a  year  to  Or.  Luty^  and  lived  a  year, 
year  with  him  in  .S/.  Andrtw^^  and   had  his  wages  and 
livery  ;  and  without  coming  to  any  new  agreement,  con* 
Ciniied  with  him  a  quarter  of  a  year  longer.     Then  the  * 

(«)  ^^,  thti  iaiBe  title.    (^)  Fsfi^  ibii  famff  titlc^   (r)  F^^  this  (soie  title. 
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tnafter  removed  with  his  family  {Jofepb  Garnfty  being  otic) 
to  St,  Cnthhert\  where  ihe  fald  Garnfey  continued  to  live 
with  him  about  flx  mooihs,  flill  under  the  fame  cootrad. 
It  was  moved  to  qua(h  the  order  of  feffions,  for  that  they 
were  miftaken  in  point  of  law ;  the  fervice  in  St.  Cutbberfs 
being  a  continuance  of  fhe  fitft  contra£^,  and  under  it,  for 
the  faid  fix  months :  The  fervant's  laft  legal  fettlement 
muft  therefore  be  in  St.  Cuthbirt\  where  be  ferved  the  laA 
fix  months.  On  the  other  fide  it  was  urged,  that  this  was 
Slot  the  fame  fervice  as  the  firft  year's  was;  for  that  the 
firft  contra^  was  completed  and  executed  on  both  iides» 
and  was  determined.  It  bard  gained  the  fervant  a  fettle* 
ment  inr  St,  Andrtvfu  And  there  was  no  new  contraS  or 
agreement  at  all ;  nor  is  any  thing  dated  that  can  deftroy 
the  fettlement  gained  in  St<.  Andrtw\  by  ferving  a  whole 
year  there.  Unto  which  it  was  replied*  That  it  is  the 
conftant  practice  for  fervants  to  go  on  upon  the  firft  agree* 
ment,  without  any  new  one.  And  if  this  were  not  the 
cafe,  then  a  fervant  who  had  lived  with  his  mafter  twenty 
years  in  diiFerent  parlflies,  without  any  new  contrad,  muft 
be  fettled  in  the  pariOi  where  his  mafter  had  lived  in  the 
firft  year  of  his  fervice.  And  by  the  whole  court:  As 
there  was  a  hiring  for  a  year,  and  a  fervice  for  a  year,  and 
a  continuance  under  the  fame  fervice,  it  is  fufficient  to 
gain  a  fettlement ;  and  fuch  fettlement  muft  be  in  the 
pariih  where  it  was  performed  the  laft  forty  days.  Str» 
1240.     Burr,  SettLCaf.  2^6. 

T.  18  G.  3.  AlortJIt  Shirhornt  and  St.  Gilts's  RauSng, 
Two  juftices  remove  Daniil  Davits  and  his  wife  and  chil- 
dren from  Monk  Sherhorm  to  St,  Giles's  Reading.  The  fcf- 
fions  confirmed  the  order,  and  ftated  fpecially.  That  the 
•  pauper,  being  an  unmarried  man,  went  into  the  fervice  of 
Mr.  fyHdeVy  who  kept  an  inn  in  the  parifli  of  St.  Mary 
Readings  on  19th  December  1763^  under  a  genera]  hir- 
ing as  a  poft  boy,  and  continued  in  that  fervice  in  the  faid 
parifli  for  feven  months,  when  he  married  his  prefent  wife; 
after  his  marriage,  be  continued  in  his  faid  mafter*s  fervice 
four  months,  when  he  took  lodgings  in  thepariih  off/. 
GHes%  and  removed  thither  with  his  faid  wife,  where  he 
flept  for  feven  months,  continuing  to  ferve  his  faid  mafter 
the  whole  time  without  coming  to  any  new  hiring,  mak- 
ing eighteen  months  in  the  whole ;  and  thtn  left  bis  fer- 
vice. In  fupport  of  thefe  orders,  it  was  argued  that  mar- 
riage did  not  put  an  end  te  the  contraA  between  mafter 
and  fervant,  and  that  the  word  **  unmarried"  in  the  ftatitte 
went  only  to  the  hiring,  and  not  to  the  ferviee  3  and  the 
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cafes  of  Farringdon  and  Witty  [a)^  i  An.  and  Farringdcu 
and  jyijcoty  2  An.  in  2  5alk.  527  £5*  529^  were  cited. 
That  here  no  new  agreement  was  encred  into,  and  the  itx^ 
vice  of  the  fir  ft  and  fecond  years  were  Co  be  connedled  and 
feferred  to  the  fame  original  hiring,  when  the  pauper  being 
unmarried,  the  place  where  the  laft  forty  days  were  ferved 
was  his  fettlement ;  and  that  the  cafe  above  of  K,,  v.  CroJ^ 
comhi  was  in  point.  On  the  other  fide  it  was  admittedj  That 
marriage  does  not  diOblve  an  exifting  contra<^;  that  the 
doflrine  of  the  famenefs  of  the  contra<^l,  and  its  relatioa  to 
the  original  hiring,  holds  in  the  cafe  of  unmarried  perfonf, 
who  are  capable  of  renewing  their  contrawl  at  the  end  of 
the  year ;  but  not  fo  in  the  cafe  of  pcrfons  married  at  th,s 
time,  who  by  the  exprefs  provifion  of  the  ftatute  are  inca- 
pacitated :  That,  if  this  relation  could  be  carried  over  to 
the  fecond  year,  a  man  who  hired  a  week  before  he  mar- 
ried, might  burthen  the  par  i&  in  which  he  lafl  ferved,  with 
all  the  children  he  might  have  during  his  life.-^-^/i^7AV/, 
Ajhhurfty  »id  BuUer  Js,  thinking  the  point  new,  took  time 
to  confider.  WiUa  J*  the  court  being  then  full,  dejivcrcd 
the  judgment  of  the  court.  This  cafe  depends  upon  tLe 
conftru£ik>n  of  7th  fcfl.  of  flat.  3  //^,  c.  1 1,  Thcafl  wis 
intended  for  the  benefit  of  unmarried  per/bn?,  and  the 
principle  of  it  is,  that  the  pariih  that  reaped  the  benefit 
of  the  labour  of  a  man  unincumbered  with  a  family,  ougiu 
to  make  a  provifion  for  that  man  wken  not  able  to  provide 
for  himfelf,  i>ut  not  for  others  from  whom  they  derived  no 
benefit;  that  8^9/^.  r.  3.  /.  30.  ufed  the  very  fame 
words  as  the  former  ftat.  *^  unmarried  perfon  not  having 
•'  child  or  children/'  The  meaning  of  thcfc  acts  is  ob- 
vious, that  the  labour  of  one  man  (ha)I  not  be  fuSiciejit  to 
incumber  a  parifh  with  the  maintenance  of  a  numerous 
family.  It  has  been  deiermified  this  term  in  the  cafe  of 
K,  v.  Hedf»ri^b\  and  JST.  v.  Hanbury  [c)^  that  marriage  docs 
not  difiblve the  contract,  if  it  happens  during  the  year  in 
which  a  man  has  been  hired  as  a  fingle  ipan  \  to  fuch  only 
%ht  benefit  of  the  zS(  was  meant  to  he  exrendcd,  and  for 
this  reafon  married  perfons  ought  to  continue  in  thefcttlc- 
mcnt  acquired  before  marriage.  If  there  had  been  a  rcfi- 
dence  of  forty  days  in  St.  GiLsh  at  the  end  of  the  fir  ft  year, 
the  pauper  would  have  been  well  fettled  there;  \i  would 
have  been  within  the  cafe  of  K.  and  Htdjor-^  but  that  is 
not  the  prefent  cafe.  The  above  cafe  of  the  A',  and  Cr.;/- 
j^fmi^  does  not  apply :  1.  Becaufe  that  was  the  cale  of  a 

(#)  4ntty  this  fjone  title.     (^]  Fo/»  this  fame  thk.    ^  ;  ftp,  this  fam^  title, 
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fcrvant  unmarried  during  the  whole  of  the  year.  .  2.   Bc- 
cauCe  the  court  did  there  prefu'ne  the  continuance  of  the 
old  conira£l.— — —  Here  the  pauper  was  incapable  of  m<iking 
a  new  contract  aC  the  commencement  of  the  ftcond  year : 
Prefumpliaa  can  go  no  further;  and  at  that  time  h«  wa«  a 
married  man.     In  this  cafe,  fuppolc  ac  the  end  of  the  firil 
year  a  new  agreement  had  been  made  :    A  fcfvice  under 
that  could  not  have  given  the  pauper  a  fettlemcnc.     Shall 
he  then  by  an  implied  contract  do  that,  which  in  exp-efs 
and  dire£l  terms  he  could  not  do  ?  If  the  oiiginal  hiring 
was  conftrudively  to  he  continued  throughout  the  fecond 
year,  it  might  lah  for  twenty  years  \  and  pariflles  mi^hc 
be  burthened  with  families  from  wliofe  labour  thtry  had  re- 
ceived nobcTieiit,      Both  orders  qualhtd.     CaL  Caf,  54. 
Hifififfirftby        J/,  22  G.  2    IFiinumn^  Cktw/iokt.     Anni  Sichs^  the 
«heirf?r  /trir   P^upcf^  when  thirteen  years  of  age,  we^rt  into  Chew  Magnet 
lind  the  fervice  to  the  houfe  of  her  aunt^  and  foon  afterwards  went  to  /f'i/i* 
co^iUiiedt        yirrf,and  worked  wiij^  one  Nicb  iat  lyutktr  cloth wroiker^  in 
the  bufinefs  of  burling  cloths,  by  a  weekly  hiring  or  agree- 
ment at  the  weekly  wages  of  is.  6d.  cich  week  in   the 
wintefi  and  2s.  each  week  in  fummer.     On  S^jttird^y  in 
each  week,  Nichofas  IValier^  when  he  paid  the  pauper  her 
wages  for  that  week,  faid  to  her»  that  fhc  fbould  come  the 
week  folloNA'ing.     Which  (he  accordingly   did,   and  re- 
newed the  contra£i  for  the  week  cnfuin^,  in  the  fame  me« 
thod.     She  continued   (o   work   with    the  faid    Nichslaf 
If  alter  in  Winford^  ih  the  manner  abo  efdi«l,  for   a   year 
and  an  half;  but  during  all  that  time,  coniUntly  returned 
in  the  evening  and  lodged  at  her  aunt's  m  Chew  Magna^ 
and  alfo  refided  with  her  aunt  there  on  Sundays.      On,  the 
]aft  Saturday  of  the  faid  fervice,  the  pauper  covenanted  to 
ferve  the  faid  Nicholas  IValker  for  a  year,  at  il.  los.  wages ; 
entred  immediately  into  the  faid  fervice,  and   continued 
therein  eleven  months  in  Wmf^rd,     By  the  court :    The 
pauper  did  not  acquire  a  ferr'ement  by  this  fervice  in  IVin" 
ford.     For  though  a  fubfequcnt  fervice  for  lefs  th^n  a  year, 
performed  under  a  hiring  for  a  year,  may  be  coupled  to  a 
prior  fervice  which  was  not  performed  under  a  hiring  for  a 
year,  provided  it  be  a  contimiance  of  the  fame  fervice ; 
ye:  the  fubfequent  fervice  cannot,  in  the  prefent  cafe,  be 
coupled  with  the  former,  becaufe  the  former  hiring  was 
not  of  the  fame  kind  with  the  latter:  The  former  was  as 
a  day  labourer,  or  weekly  labourer  at  mod ;  not  as  a  hired 
fervant,  who  is  part  of  the  mailer's  family*    Burr.  SetiL 
Caf.  280. 

£.  22  C  3,    K,  v,  Bagtvertb*      Sarah  IVard  was  re- 
moved from  Bagwntb  to  RaUy^    The  fei&uns  quaibed  the 

order, 
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order,  and  dated  fpecially.  That  nine  weeks  before  old  Ai/« 
cbatlmas  178O9  the  pauper  y:^s  hired  by  JVilliam  Hunt  of 
Rathy  iot  one  week  at  2  s.  6  d.  wages,  and  continued  to 
ferve  in  his  hi^ufe  by  the  week  cill  old  Michaelmas^  and  re* 
ccived  her  w^^ges  every  week*     That  during  that  time  (he 
oonlidered  hcifelf  at  liberty  to  have  quitted  her  fervice  at 
the  ena  of  any  one  week,  and  to  have  hired  herfelf  to  any 
other  pcrfun.     That  at  the  faid  old  Michaelmas  178O1  (he 
was  hired  for  a  year  from  that  time,  and  ftsrved  till  about  a 
fortnight  before  the  following  o\^  M^chaelmasy  when  being 
with  cfaiidy  (be  and  her  mufter  parted  by  confent,  and  Ihe 
received  her  wwgts  up  to  that  time.     7  hat  (he  was  em* 
ployed  in  the  f4<iie  manner  during  the  time  (he  ferved  by 
the  week,  as  under  the  hiring  after  AiUhatlmas.  .....^^////i  J, 

The  queftion  raifed  up;n  the  merits  is  perkdllv  clear  ;  the 
pauper  did  not  live  in  this  family  occafif»nally,  or  work 
merely  as  a  day  Ubourer  or  charwoman,  hut  conUantiy  aa 
a  menial  fervant,  and  employed  throughout  in<hefame  fer- 
vicei  i  and  a  hiring  for  a  year  with  a  year's  fervice  in  the 
whole,  and  that  of  a  tlmilar  nature  throughout,  though  it 
is  ma^^e  up  of  feveral  barings,  (provided  there  be  no 
difcot.cinuance,}  gives  a  fettlement.-^— *£i//.Vr  J«  Here  is 
a  continuance  in  the  fervice  far  a  year;  and  it  has  been  long 
fetded,  that  where  the  fervice  extends  throughout  theyear, 
you  may  couple  any  number  of  preceding  hirings  and  fer-  * 
vices  wiih  a  hiring  for  a  year;  the  extent  and  duration  of 
the  feveral  preceding  fcrvices,  where  fuch  fervices  have  been 
fimilar,  h^ve  never  been  adjudged  to  vary  the  laWy  but 
there'muft  be  one  entire  hiring  for  a  year.  Order  of  fef- 
fions  qua(bed,  and  the  order  oi  the  two  juftices  confirmed. 
Culd.  Caf  179. 

M.  li  G,  2.  Fifibead  MogdaUn  and  fVifl  Stiwer.  IViU  what  fliall  be 
Ham  Trim  hired  himfelf  to  a  m.fler  at  IVtJi  Stower^  from  ^e«ntd  t  drfeon* 
Midjummir  to  Lady- day ^  being  ihice  qjarters  of  a  year,  ri""^^*^^* 
for  40  s.  At  Ladyday^  he  received  his  wages  of  40  s, 
and  left  his  mafter*s  fervice,  and  then  went  to  his  father's 
boufe  in  It^eji  Stower ;  and  in  about  an  hour  returned  to 
bis  mafier,  and  agreed  with  him  for  a  year,  at  3].  10  s.  a 
year,  and  lived  with  his  maAer  half  a  year,  in  purfuance 
of  the  fecond  agreement.  When  he  went  from  his 
mailer's  houfe,  he  had  no  cloaths  but  what  he  wore,  ex- 
cept a  (hirr,  which  he  left  at  his  maker's  houfe.  It  was 
urged,  that  this  was  no  fettlement,  for  that  there  (hoakl 
be  fir  ft  a  hiring  for  a  year,  and  then  a  fervice  for  a  year 
under  that  hiring :  Befides,  here  was  a  difcontinuance : 
the  (irft  contrad  was  at  an  end  before  the  (econd  cootraft 
was  entered  upon  3  fo  that  it  was  not  a  cootiauiog  id  the 

Hb4  iame 
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fame  fervice.  L.  Ch.  J.  Lie  faid,  he  remembered  the  re(b- 
lucion  was  firft  come  into  in  L.  Cb.  J.  Parhr^s  time,  tbat  a 
hiring  for  a  year  and  a  fervice  for  a  yeaf  were  fufficient  to 
gain  a  fettiement,  though  all  the  fervice  fliould  not  be  under 
the  fame  contra£t ;  and  that  Sir  Tkpmas  Pawys  (who  was 
juft  come  into  the  court)  very  much  bogf^led  at  it :  But 
now,  he  added,  the  rule  i$  eftablifhed,  that  if  there  is  ai 
hiring  for  a  year,  and  a  ferviee  for  a  year,  it  wilt  gain  a 
fettlementy  though  the  whole  fervice  is  not  under  the  firft 
hiring.  And  in  this  cafe,  the  abfence  for  an  hour,  which 
was  only  to  confult  his  father  about  a  new  contrafi,  ought 
not  to  be  looked  upon  a$  a  difcontinuance.  Upon  everv 
new  contrail  there  is  a  fort  of  difcontinuance*  The  laft 
day  of  the  former  contrad  was  the  firfi  day  of  the  fecond 
fervice.  And  this  was  only  an  hour's  abfence  within  the 
fpace  of  that  fsme  day.  7'herefore  he  remained  a  fervant 
during  the  whole  time  of  the  completion  of  his  year.  Burr. 
SiUL  Ca/,  1 16. 

H.  17  G.  3.  Pophim  and  Ettisfidd.  Two  juftices  re- 
moved Samuel  Bulpit  and  his  wife,  from  Popham  to  Ellif' 
fejd*  The  feif:ons  confirmed  the  order,  and  ftated  fpecially, 
1  hat  the  pauper  was  hired  on  6th  December  1773*  to  John 
Dolman  of  EWsfiMy  tci  fcrve  till  ATtchaelmas  '774  5  ^^^^  ^^ 
went  into  the  fervice  the  next  day,  and  continued  therein 
till  nine  o'clock  on  faid  Michaelmas  day,  when  be  received 
bis  wages,  and  Jtook  his  cloaths,  and  left  his  mailer's  houfe 
and  fervice :  about  half  an  hour  afterwards,  his  msfter 
came  to  him  and  defired  him  to  ftay,  but  the  pauper  a(ked 
more  wages  than  the  mafter  was  willing  to  give,  but 
faid  he  would  fee-  him  prefently  at  Bafingfioke  fair  held 
that  day  for  the  hiriog  fervants  ;  that  at  the  fair  at  one 
o'clock  he  made  an  agreement  with  the  mafter  to  ferve  him 
till  Michaelmas  following,  and  went  into  his  fervirc  that 
evenings  end  continued  therein  for  three  months  ;  that  the 
pauper  thought  himfelf  at  liberty  to  hire  himfelf  to  any 
.  other  perfon  as  foon  as  he  left  hts  matter's  houfe,  and 
ihould  have  hired  himfelf  to  any  perfon  who  i^ould  have 

given  him  the  wages  he  afked  his  mafter. By  L.  Manf* 

field  and  the  court :  There  is  not  the  difference  of  an  iota 
between  this  cafe  and  Jthe  laft  cafe  of  Fifebeady  and  every 
argument  ufed  there  would  apply  in  the  prefent:  It  is  faid 
there,  as  here,  that  the  pauper  left  his  mafter's  fervice,  re- 
ceived his  wages,  and  was  abfent  fome  time ;  he  might  have 
hired  himfelf  with  any  other  mafter  during  his  abfence; 
upon  his  return  he  ooes  not  agree  tq  continue  the  qU  fer* 
vice,  but  makes  a  new  central  fpr  more  wages :  there  was 
therefore  a  ^ompleat  abandonment  and  difcontinuance. 
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The  grouiul  on  which  the  court  wenc  in  that  cafe,  and 
lA^hich  holds  equally  in  the  prefent,  was,  that  the  law 
will  not  make  a  fra£bion  of  a  day;  and  the  reafon  and  juftice 
of  the  cafe  is  with  the  fettlement.  As  to  the  interruption 
and  difcontinuance,  Chappie  J.  obferve<}  very  properly  in 
FiftbeadC^  cafe,  that  upon  every  new  contrafi  there  is  ayirf 
of  difcontinuance,  and  that  the  law  of  conne^ing  two 
hirings  within  the  year,  which  was  noW  fettled,  could  not 
be  fupported,  where  the  firft  period  was  fufFcred  to  elapfe 
before  the  fecond  contraA  was  made,  if  (his  were  other- 
wife.     Both  orders  affirmed.     CaL  Caf,  4. 

E.  27  G.  3.  Chipping  IVarden  and  Sutgrave,  On  a  rule 
to  (hew  caufe  why  an  order  of  fefiions  (houid  rK)t  be 
quafhed,  it  appeared  that  the  pauper  had  been  removed 
from  Chipping  IVarden  to  Suigravey  and  that  the  feflions 
had  confirmed  the  order,  fubje^l  to  the  opinion  of  the  court 
on  the  following  cafe  :  *That  the  pauper,  fubfequcnt  to 
his  gaining  a  fettlement  at  Sulgrave^  was  hired  to  Joias 
Welch  of  fp^ormleighton  the  latter  end  of  November  1785,  till 
^f<^tf#/m«x  next,  at  61.  10  s.  wa^es.  Two  or  three  davs 
before  Michcelmas  his  mader  offered  hioi  the  like  fum  for 
the  year  enfuing,  which  he  did  not  think  fufficicnr*  On 
Miebaeimas'dzy  his  mafter  offered  him  7  guineas,  and  they 
agreed  for  wages  all  but  the  expence  of  Wdfliing.  The 
pauper  had  no  intention  of  leaving  his  ma(!er,  and  he  be- 
lieved his  mafter  had  no  intentioiji  of  parting  with  him ;  he 
continued  in  his  maker's  houfe  and  did  his  work  as  ufual, 
but  without  any  obligation ;  he  lodged  at  his  mailer's  houfe, 
and  did  not  remove  any  of  his  cloaths,  or  offer  himfelf  to 
any  other  mafter,  nor  did  his  mafter  feek  after  another  fer- 
vant*  He  thought  himfelf  at  liberty  to  have  left  his  mafliT 
if  any  better  hiring  ^had  oiFcred.  He  did  not  agree  with 
hismafter  on  that  day,  but  the  day  next  but  one,  being  the 
fecond  day  after  Afuhae/masy  he  agreed  to  accept  7  guineas 
as  before  offered  him  for  the  year  enfuing.  He  did  not 
exped  that  his  wages  were  to  be  due  on  the  Michaelmas  fal- 
lowing, but  at  the  expiration  of  the  year  from  the  day  he 
agreed  to  accept  the  7  guineas.  He  continued  in  the  fervice 
until  the  fyhitjuntide  following.— G<<//^y,  in  fupport  of 
the  order,  contended,  that  the  two  fervices  could  not  be 
coupled,  becaufe  there  was  a  chafm  of  a  day  ;  for  if  there  be 
an  interruption  between  two  fervices  even  for  an  inflant, 
they  cannot  be  joined  for  the  purpofe  of  gaining  a  fettle- 
ment. In  the  above  cafe  of  JiT.  v.  Fifthtad^  the  pauper  re- 
turned the  jame  day  and  entered  into  a  new  contradi,  and 
it  was  holden  to  be  no  difcontinuance  becaufe  there 
can  be  90  fraction  of  a  day.    But  in  Wifttford  v»  Bntford^ 

where 
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where  the  fervant  returned  thi  day  afUr  he  had  left  hti 
fervice  and  made  a  new  agreement,  it  wu  determined  that 
he  did  not  gain  a  fettlcmenr,  becaufe  there  was  an  inter- 
ruption betwee:)  the  two  fervices ;  and  it  is  here  ftated  that 
on  Micbaetmas'62^y  the  pauper  did  not  agree  with  his  mafter, 
but  the  next  day  but  one  afterwaids;  fo  that  he  was  not 
in  the  capacity  of  an  hired  fervant  the  day  aUer  Michaiimas* 
day  ;  and  though  he  continued  to  work  for  hit  mailer  d«- 
ring  that  interval,  yet  that  fervice  was  not  of  fuch  a  nature 
as  could  be  joined  with  the  preceding  and  fubfequent  ones, 
for  he  frrved  that  time  without  any  obligation^  and  hirings 
which  are  not  ijufdem  gentris  cannot  be  coupled.     Burr, 

5.*  C   282. Dayrell^  anira^  iniifted,  that  all  the  re- 

quifite$  of  the  ftatute  were  complied  with,  becaufe  there 
was  a  hiring  for  a  year,  and  a  fervice  for  a  year.  It  cannot 
be  faid  that  (here  was  any  difcontinuance  of  the  fervice,  be- 
caufe the  c^fe  ft^tes  that  the  pauper  did  not  depart  from 
bis  mafter's  fervice  ;  and  fuppofing  no  new  comia£l  at  all 
had.  been  made,  he  might  have  maintained  an  action  againft 
the  mailer  for  his  fervice  00  a  quantum  meruit.  All  t  le 
cafes  where  the  fervices  have  not  been  coupled  have  turned 

on  a  difcontinuance  of  the  fervice. AJbhur/i  J.   I  think 

this  was  a  good  fervice  in  IVormUtghton  according  to  the 
authority  of  all  ihe  cafes  cited.  AH  that  the  (latutes  re- 
^uire  is»  that  there  ibould  be  a  hiring  for  a  year,  and  a  con- 
/linuance  in  the  fame  fervice  ior  a  year  :  Now  the  cafe 
ftates  that  in  Novembtr  1785,  the  pauper  was  hired  to 
ferve  till  the  Mithaehnas  following  s  that  two  or  three  days 
before  Michaelmai  the  maittrr  offered  him  the  fame  wages 
for  the  next  year;  that  on  AJiibaelmat-day  he  offered  hi<n  7 
guineas,  arid  that  on  the  fecond  day  after  Aftcboelmas^  the 
pauper  agreed  16  accept  the  7  guineas  which  had  been  be* 
fore  offered:  It  is  further  ftated,  that  the  pauper  bad  no  in* 
tenipn  of  leaving  his  mafter,  and  that  he  did  all  his  mafier's 
work  as  ufual ;  and  though  he  thought  himlelf  at  liberty  to 
leave  his  maftcr*s  fervice  on  th>:<^/VW/«fcii*day,  aiid  that 
when  he  agreed  with  his  maiter  the  fecond  day  after  il£- 
ihaelmas^  be  confidered  that  the  year  was  to  be  computed 
from  that  day,  yet  there  was  a  g'>od  hiring  and  fervice  for 
a  year.  If  fo,  the  only  quefiion  is,  whether  there  was  any 
difcontinuance?  It  appears  from  the  cafe  there  was  not; 
for  the  fervant  continued  in  the  fame  capacity,  he  did  bis 
work  as  ufual  %  and  if  he  had  continued  to  ferve  for  half  a 
}ear  without  entering  into  any  new  contract,  he  would 
have  been  entitled  to  a  compenftf tion  for  fuch  fervice  %  the 
law  would  have  implied  that  he  continued  under  the  former 
agreement^  and  wo^ld  have  ineafured  bis  damages  by  bis 

former 
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former  wages.  Then  he  mud  be  taken  to  have  been 
in  the  capacity  of  a  hired  fervanc  during  that  time. 
This  is  like  tbecafeof  JiT  v,  Crojcombg  [a).  There  the 
pauper  was  hired  to  Dr.  Lucy  who  lived  in  St.  jfndreui's 
for  a  year,  and  he  continued  with  hi»  oiaftrr  a  quarter  of 
a  year  longer  without  coming  to  apy  new  agreement,  when 
he  removed  with  his  mafter  into  the  pariib  nf  St,  Cutkbert^ 
where  he  continued  6  months;  theie  was  a  fufficient  conti- 
nuation of  the  fame  fervice  fo  as  to  pive  the  fervant  a  fetrle- 
Dient  in  St,  Cuthbirt,  In  that  cafe  the  fervant  was  as  much 
at  liberty  to  quit  his  fT>after's  fervice  after  the  fir  ft  year,  as 
the  pauper  in  this  cafe  was  on  the  M'ubaeltnoi'^Ay^  and  ic 
might  as  well  have  been  faid,  that  in  that  cafe  there  was  • 
not  a  continuance  of  the  fame  fervice  ;  but  there  the  pau- 
per gained  a  iettlement  in  St.  Cuthbtrt.  The  cafes  which 
were  cited  do  not  apply,  far  one  was  determined  on  ihe 
ground  of  there  bemg  no  fradion  of  a  day  ;  and  in  Die 
other  there  was  a  total  difcontinuance  of  the  fervice ;  and 
though  the  fervice  was  only  difconcinued  for  a  day,  it 
could  not  be  coupled  with  the  fub(equent  one  fo  as  to  give 
the  pauper  a  fettlemcnt.*  Gr^fe  J.  delivered  his  opinion 
to  the  fame  eiFeS.     Rule  abfulute.     Durnf,  and  Eaji, 

I  y.  778. 

£.  4  G,  Ivitght  and  Sohhury,     A  perfon  was  hired  SMncfcmcc, 
for  a  year  to  one  Knight^  who  rented  a  farm  in  Ivingh^t^  but  o«t  wUh^iki 
and  lived  with  him  half  a  year  :  'i'he  maftfr  lets  the  farm  *•"*  "****'• 
to  one  Smithy   and  the  fervant  lives  the  refidue  of  the  year 
with  Smith  in  the  farm,  without  any  words  pafled  about 
diflblviog  the  contract  with  Knight^  or  making  any  new 
contra^  w'nti  Smith,     And  at  the  end  of  the  year,  the  fe- 
cond  mafter  paid  htm  his  wages. «  The  queftion  was.  If 
this  ihall  be  deemed  xht  fame  fir  vUi%  fo  as  to  gain  a  fettle- 
nient  i  fiy  Pratt  Ch.  J.  and  the  court :  This  is  a  good 
feulement :  If  a  mailer  cummand  his  fervant  to  live  with 
another  for  a  certain  time,  it  is  a  fervice  to  the  firft  maffer ; 
and  here  being  no  new  contrad,  it  is  carrying  on  the  fer- 
vice of  the  firft  mafter.     And  the  fubfequent  mafter  pay-* 
ing  his  wages  did  not  alter  the  cafe;   for  the  contrail 
not  being   dcftroyed,  he  mii^ht  have  brought  an  action    . 
againft  the  firft  mafter.     1  Seff,  C.  121.     Cafs  9f  S.  109. 
iVr.  90. 

£.  15  6.  a.  Laddek  and  St.  En^der.  y9hn  Roberts  was 
hired  for  a  year  in  Ladotk.  His  mafter  died  within  the 
year,  leaving  fPiUtam  Huddy  of  St,  En^der  his  executor^ 
The  executor  aiked  the  fervant,  if  he  was  willing  to  ferve 

(tf)  Amu^  tbb  fame  titJe. 

out 
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out  the  year  with  him.     The  fervant  agreed  to  it,  and 

did  ferve  the  executor  in  St.  Enoder  during  the  remainder 

of  the  year.     By  the  court :  This  is  a  continuance  of  the 

fame  fervice ;  the  contra6l  was  not  didblved  by  the  death 

of  the  mafier ;  and  the  fervant  gained  a  fettleoient  in  Su 

£fioder.     And  this  is  a  ftronger  cafe  than  that  of  Iv'mgb9i 

above,  the  aflignee  of  the  farm  in  that  cafe  being  a  mere 

firanger ;  whereas  this  was  the  cafe  of  an  executor,  oa 

whom  the  law  cads  a  privity  of  contract*     Burr.  Sail, 

Caf  179. 

^fmJ  malftw  bL't      '"'   **  ^''^   SUvtrUmni  AJht9n.     A  fervant  maid  was 

n^^in  (he  tome   hired  for  a  year  in  the  parifh  oi  AJhun^  where  (he  ferved 

i»Ute.  half  a  year;  then  her  maUer,  and  (he  with  him,  removed 

to  the  pari(h  of  Pat/ball^  where  her  mafier  took  another 
farm ;  the  fervant  continued  with  him  in  the  parifli  of 
Patjhall  for  thp'  other  half  year :  And  the  queflion  was* 
Whether  (he  gained  any  fettlement  in  either  of  thefe 
places ;  and  if  (he  did,  in  which  of  them  ?  By  the  court': 
Here  is  what  the  zSt  requires,  a  hiring  for  a  year,  and  a 
fervice  for  a  year  ;  for  it  is  the  fame  fervice,  and  the  fta- 
cute  dotk  not  tie  it  down  to  one  place*  If  a  perfon  is  hired 
to  a  mafter  in  one  pari(h,  and  goes  with  him  into  another 
pari(fa,  and  ferves  him  for  one  whole  year,  the  pari(h  be 
continues  laft  in  for  40  days  before  the  end  of  his  year,  is 
the  place  of  his  fettlement :  and  the  reafon  why  the  40  days 
gain  a  fettlement  is,  becaufe  be  comes  there  with  his  matter, 
and  you  cannot  remove  him  from  his  mailer  $  and  having 
continued  with  him  40  days  unremoveable,  ho  gains  a  f<rt' 

tiement*     F§liy^  \i!i.     Cafes  of  S.  o.^* 

H.  I  G.  Bijhop's  Hatfiild  and  St.  Pities  in  St.  Alhan\ 
Two  juftices  remove  «ne  Langley  from  Bi/bcf$  HatfiiU  to 
St.  Petir'e.  Upon  appeal,  the  matter  was  ftated  fpecially, 
that  this  Langley  was  a  huntfman  to  one  Mr.  AmM^  aod 
that  Mr.  Arnold  lived  fometimes  in  Wtjiminfter^  and  feme- 
times  at  his  houfe  in  Narthampionfhiri^  but  that  Mr.  Am^i 
had  no  fettlement  in  St.  Petfr*s  i  and  that  this  LamgUj  ferved 
the  laR  40  days  of  his  year  in  the  pari(h  of  St.Petir's 
with  hit  matter  Mr.  Arnold :  which  the  juftices  at  (cflioni 
thought  gained  no  fetilement  for  Langley  in  St.  Pitir\  and 
qua(hed  the  order  of  two  juftices.  But  the  court  of  king's 
bench,  upon  the  order's  being  removed  by  artiorarh 
qua(hed  the  order  of  feiSons,  and  held  Langliyt  fettlement 
to  be  in  £r.  Pitir%  by  ferving  his  mafler  Mr.  Amoid  the 
laft  40  days  of  his  year  there,  though  his  mafter  Jmdd 
.bad  no  fettlement  there.     Foiey^  197.     Str.  794. 

T.  8  G.  St.  Peter's  in  Oxford  and  Chepping  Pf^ytmh. 
Upon  a  fpecial  order  of  feffiona  it  appeared,  that  the  mi(- 
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tfr  of  the  Oxford  ftage  coach  hired  a  fervant  for  a  ycar»  to 
fiay  in  an  inn  in  IVycomb  where  the  coach  baitedy  and  to 
take  care  of  the  horfes :  he  lived  there  for  the  whole  veaft 
and  the  mafter  all  the  while  lived  in  Oxford.  The  qaeltion 
was,  Where  that  fervant  gains  a  fetilemcnt,  or  whether 
any  by  that  fervice  ?  And  by  the  whole  court,  he  gaiqed  a 
fettlement  in  Cbtpping  fficomby  though  his  mader  never 
liv^d  there.     Sir.  528.     Fc/e);  200. 

7".  8  G\  St.  PeUr*%  in  Oxford  and  Fawley.  Mrs,  Cook 
lived  with  her  fon-in  law  Dr.  Clavirtng  at  Cbrifl  Churchy 
and  hired  a  fervant  for  a  year,  who  was  fettled  in  St.  Pe^ 
tn's.  Mrs.  Caoi  afterwards  goes  to  FawUy  upon  a  viiit  ; 
and  ihe,  with  her  fervant,  flaid  there  for  three  months,  and 
afterwards  came  back  again  to  Cbriji  Churchy  where  the 
fervant  ended  the  year's  fervice,  being  not  40  days  after 
her  return.  The  queQion  was,  Whether  this  fervant 
gained  any  fettlement  at  Fawleyy  living  with  her  miftrefs, 
who  was  only  a  vifitor  ?  And  by  the  whole  court :  The 
fettlement  of  the  fervant  doth  not  at  all  depend  on  the  fet- 
tlement of  the  oiafter ;  for  if  a  mafter  hire  a  fervant  for  a 
year,  and  after  remove  from  one  p&rifb  to  another  during 
that  year,  it  may  be  properly  faid  that  the  fervant  is  hired 
in  every  parifli  he  (hall  go  into  with  bis  m after ;  and  the 
pariQi  where  he  lives  with  his  mafter  the  lad  40  days  of  his 
year,  is  the  place  of  his  fettlement.  And  it  is  not  material 
10  the  fervant,  whether  the  mafter  goes  there  under  the 
capacity  of  gaining  a  fettlement-  for  bimfelf  or  not  \  the 
fervant  goes  there  in  the  capacity  of  a  fervant)  and  it  is  like 
the  cafe  of  a  fchool-boy ;  he  gains  no  fettlement,  but  the  * 

fervant  that  waits  upon  him  will.  And  it  was  adjudged 
that  the  fervant  was  fettled  at  FawUj^  Caf.  of  Settl.  J39. 
Foley,  194.     Str.  524. 

£•  30  G.  2.  AU$n  and  Elvitham.  This  cafe  was  ar« 
gued  the  laft  term,  and  the  court  took  time  to  confider  of 
it  I  and  this  term,  L.  Mansfield  Ch.  J.  delivered  the  refo- 
lution  of  the  court :  This  was  an  order  made  by  f  wo  juf« 
tices  for  the  removal  of  the  wife  of  the  pauper  and  four 
children  from  the  parifli  of  Ehetham  to  the  parifii  oi  Alton  i 
and  upon  app^I  to  the  feffions  the  fame  was  there  con- 
firmed: But  the  feffions  date  the  fa£l  fpecially.  That 
thepariih  of  Alton  in  the  year  1722  gave  a  certificate  tQ 
the  father  of  the  pauper  to  the  pari(h  of  Ehetham ;  under 
which,  the  father  went  to  the  pa/i(h  of  Elvetham^  and  has 
dwelt  there  ever  fince  :  then  it  ftates  the  pauper  and  other 
children  being  born  there,  and  that  the  pauper  on  the 
29th  of  ^1(^1^  1734  was  hired  for  a 'year  as  a  covenant 
fer?ant  by  Sir  Henry  Caltborp  at  Elvgtbam^  and  ferved  that 

year 
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year  out  in  that  parifh ;  that  at  the  expiration  of  this  jear, 
he  was  hired  again  as  a  covenant  fervant  by  him  for  ano- 
ther year»  and  ferved  that  year,  but  it  happened  that  the 
Ua  40  days  of  the  fecond  year  were  at  Scarborough  in  T^ri- 
Jhire ;  that  he  did  not  at  the  end  of  the  fecond  year  quit  the 
fervice,  but  on  the  29th  of  Juguji  17361  he  applied  to  bis 
mafter  to  make  a  new  agreement  for  another  year,  when 
the  maftcr  faid  it  would  be  time  enough  wnen  they  re- 
turned home  to  Eiveth/m ;  whereupon  he  continued  for 
about  fix  weeks  with  his  mafler  at  Scarhrough^  when  they 
returned  home  to  Elvitham  ;  then  he  was  hired  for  a  third 
year,  and  ferved  that  year  out  in  Elvitbatn^  and  continued 
»f>  his  fervice  for  feven  yea'S  more,  and  his  wages  weie 
advanced  every  year ;  and  afterwards  he  quitted  that  fer« 
vice,  and  married,  and  had  four  children  mentioned  in  the 
order^  which  was  ^^^  removing  the  wife  and  four  children, 
from  Elvethatn  (the  hufband  having  left  his  family)  to 
Alton^  which  gave  the  certificate.  ■Thejufticcs  con- 

fidered  him  (erving  altogether  in  Elvahamy  and  that  he 
could  not  gain  a  fettlement  there,  it  has  been  contended 
that  they  were  in  the  wrong*  for  he  ought  to  be  confiderei 
as  having  gained  a  fettlemenc  in  Elvttham^  no(withftan<i' 
ing  the  certificate.  That  is  not  contended  for  dire6lly, 
becaufe  fervice  for  a  year  of  a  certificate  perfon  will  not 
.gain  a  fettlement;  therefore  it  is  indircdly  contended  for, 
that  he  had  gained  a  fettlement  :  His  maffer  goes  (pro- 
bably for  his  health)  to  Scarborough^  and  happens  to  flay 
there  40  days ;  and  it  is  contended,  that  the  fervant  then 
gained  a  fettlement  at  Scat  borough^  which  difcharged  the 
certificate,  and  then  he  afterwards  gained  a  fettlement  at 
£,vttham.  The  g<  nejal  queftion  is.  Whether  thii 

accidental  fervice  of  40  days  at  Scarborough  acquired  a  fet- 
I lenient  to  the  fervant  ?  It  is  immaterial,  whether  the 
inafter  has  or  has  not  a  fettlement  in  the  pl^^ce  where  the 
fervice  is  ;  becaufe  that  will  not  prevent  the  fervant  gain- 
ing a  fettlement :  Biit  the  objection  here  is.  Whether  the 
40  days  at  Scarborough  are  to  be  confidered  barely  as  a  con- 
tinuation of  the  (f:rv\ct 'zt  Ehctham^  or  a  new  bsna  fdi 
fervice  ait  Scarborough  f  Thcic  are  feveral  cafes  whcic  a 
fervant,  though  locally  abfent,  may  yet  be  confidered  ai 
continuing  his  fervice  in  the  place  to  which  he  was  hired. 
So  if  a  fervant  was  ill,  and  went  to  Bath^  by  the  confentof 
the  mafler,  that  would  be  a  continuation  of  the  fervice. 
Therefore  the  confideration  here  is,  of  convenience  and 
inconvenience^  of  juftice  and  injuftice,  whi<b  will  have 
great  weight,  unlefs  there  are  authorities  which  (land 
ia  the  way.      I  will  ^on&der  tbisj  firft,  under  the  cir- 

cuinfianc^ 
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ccmftances  of  the  cafe ;  then,  fecondly,  I  will  confider 
the  autboritiev.  The  general  ground  upon  which  thiji 
mud  be  determined,  if  there  are  no  authorities,  is  this : 
SubAantially,  the  mailer  lived  at  Elvetbam ;  he  hired  his 
Cervant  to  be  a  fervanc  there  ;  the  pariOi  was  jealous  of  the 
fervant  coming  in  there,  and  got  a  certificate  from  Aitsn^ 
Sir  Htnry  happens  to  go  to  Srarhoreugh^  as  a  fojourner  for  a 
particular  purpfife,  not  as  ait  inhabitant.  When  iht-y 
are  to  ma'xe  an  agreement  for  a  third  year,  they  both 
confider  themfeives  as  abfent  from  home.  It  would  be 
perilous  for  thefe  public  places  of  reforr,  if  fuch  a  fervice 
vcrc  to  gain  a  feitlemcnt.  Bcfides,  what  fraud  would  be 
brought  upon  p^^riflies,  if  f.tilements  might  be  gained  in 
this  manner,  wh^n  a  pariih  trufU  to  certfica^es  ?  Suppofe 
a  perfon  in  fervice  has  an  accident  upon  the  road  by  bi cak- 
ing a  leg,  and  he  ftays  40  days  at  a  place,  (hall  that  be  a 
lettiement?  Suppofe  he  (tays  40  days  with  his  mafter  in  a 
fea-port,  being  wind-bound,  would  that  gain  a  fettlement? 
The  maAer*s  abode  here  is  at  Ehetham,  which  I  lay  great 
ftrefs  on.  The  domicil  (as  the  civilians  call  it)  of  Sir 
Hinry  was  not  at  Scarbcroygh.^-^^l  (hall  next  confider 
the  authorities  cited.  The  principal  of  which  wws  the  » 
cafe  of  S/.  Piter*s  in  Oxfod  ^n^  Fawley  (Str.  524.)  («). 
The  court  wiH  pay  regard  to  former  determinations  for  the 
(ake  of  certainty.  But  if  an  authority  were  Angle,  and 
plainly  produdiveof  inconvenience,  the  court  will  in  fuch 
cafe  o¥er-rule  it.  But  the  prefent  authority  does  nor  ac 
all  contradiA  the  do£lrine  I  have  been  laying  down.  This 
cafe  was  cited  to  ihew,  that  a  pafTage  or  tranfitory  refi- 
dence  might  gain  a  feitlement.  1  (hall  (late  the  cafe  as  it 
IS  in  Strange  \  where  it  is  faid,  that  in  the  cafe  of  Ruffefd 
it  was  not  doubted,  but  that  hiring  into  an  extraparochlat 
place  would  gain  a  fettlement.  And  fo  Powel  J.  fome- 
where  faid,  that  if  a  fervant  was  hired  for  a  year  in  Ireland^ 
ai\d  the  fervice  was  performed  here,  it  would  gain  a  fettle- 
ment. But  here  I  cannot  but  obferve,  that  it  is  a  great 
pity  that  cafes  Ihould  get  abroad  under  the  fandion  of 
great  names,  which  being  taken  from  notes  that  gentle- 
men took  only  for  their  own  ufe,  and  not  by  any  publick 
officer  appointed  for  that  purpofe,  are  incorredl  often  m 
the  Rate  of  them.  The  prefent  cafe,  as  reported  in  Stfangi^ 
is  moft  certainly  mif  reported,  it  is  ftated  that  the  pauper 
was  hired  for  a  year  into  Chrtfi^churchj  without  faying  how 
or  under  what  circumftances  her  miftrefs  lived  there ,  and 
chat  her  mifire(s  went  upon  a  vifit  to  Fawtey* court.     Now 

f«)  Antt,  aa4«r  tfaii  liia^. 

her 
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fier  miilreA  being  a  fingle  woman  could  not  poffibly  have 
any  abode  in  Chrift'church  but  as  a  vificor  or  Mend*  And 
it  is  farther  faid,  that  the  only  doubt  was,  whether  the 
fettlement  gained  at  Chriji-church  was  fuperfeded  or  not  ? 
That  could  not  poAibly  be  fo.  For  file  could  by  no 
means  gain  a  fettlement  in  Chrijl-church^  which  was  not 
only  an  extraparochial  place,  but  a  Angle  houfe  only« 
having  been  once  a  monafiery,  being  in  nature  of  one  of 
the  king's  palaces,  which  may  be  extraparochial.  I  men- 
tion this,  to  fliew  the  incorrednefs  of  cafes,  which  can- 
rot  be  reh'ed  on.  This  cafe  is  alfo  in  Foley^  215.  and  Cafit 
^fSittU  139,  reported  difFerently.  But  ail  of  them  toge- 
ther may  ferve  to  help  us  to  the.  truth,  and  which  i>poa 
inquiry  I  iind  to  be  this :  Mrs  Cook^  the  miftrefs  of  tbr 
fervant,  had  two  daughters ;  one  married  to  Dr«  ClawT' 
ing  dean  of  Cbriji-chunh  \  the  other,  to  Mr.  Freeman  who 
^  lived  at  FawUycourU  And  ibe  lived  alternately  with  thcfe 
two  gentlemen  her  fons-in-law;  and  was  as  much  at 
Fawhy^court  as  at  Chri/I'<hurch^  and  (as  I  obferved  before) 
it  was  not  poffible  the  fervant  Ibould  be  fettled  at  Cbrift^ 
ehurch^  becaufe  it  was  an  extraparochial  fingle  houfe* 
This  was,  I  think,  the  only  material  cafe  cited  at  bar  \ 
but  there  is  another  which  I  have  had  mentioned  to  me» 
Bijhop's  Hatfield  and  St.  Peter's  in  St.  Man's  {FeUy^  197)(^)» 
where  a  huntfman  was  hired  by  bne  Mr.  Arncid^  who  lived 
fometimes  in  lVeflrmnJltr<^  and  fometi axes  at  NortbamptMf 
and  the  fervant  refided,  where  the  hounds  were  kept,  at 
St.  Aihaii% ;  and  the  only  queftion  was.  Whether  the  fer- 
vant could  acquire  a  fettlement  there  by  fuch  fervice,  as 
his  mafter  had  none  \  and  there  was  no  doubt  but  be 
could  ;  for  he  came  exa<31y  within  the  cafe  of  a  ftage 
coachman,  who  was  hired  to  ferve  at  Wycomh^  though 
the  mader  lived  at  Oxford  \  where  4t  was  held,  that  tbe 
fervant's  fettlement  does  not  at  all  depend  upon  tbe  maf- 
ter's.  But  that  cafe  was^ very  different  from  the  prefent; 
for  the  queftion  was  not.  Whether  there  was  a  continuance 
of  fervice  with  the  mafter  in  fVeftminfter  or  Nerthamptw^ 
but  he  was  fettled  by  living  in  that  place  with  the  hounds ; 
and  the  mafter,  I  fuppofe,  might  be  probably  a  member 
of  parliament ;  and  might  have  a  houfe  to  go  to  for  bunt« 
ing  merely,  which  is  a  very  common  cafe  in  the  neigh* 
hour  hood  of  London.  However  there  is  no  precifion  in 
the  cafe  on  which  the  court  can  rely  ;  and  opon  tbe  wholci 
I  think  it  not  at  all  inconfifient  with  our  prefent  refolu- 
tion  ;  which  is,  that  in  the  prefent  cafe  the  whol&of  tbe 

(tf)  /fffffj  under  thii  heada 
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fcrvice  was  only  a  continuation  of  the  fervicc  at  E-v.tham» 
However  I  would  have  it  obferveJ  in  the  prcfcnt  cafe, 
that  I  lay  great  ftrcfs  on  both  thcmafter  and  fervanr  con- 
fidering  Elvitham  as  their  home,  as  alfo  upon  th<f  prece- 
dent and  fubfequeiit  fervice^  and  ppon  the  circurr«03nces 
of  the  certificate.— —There  was  another  objection  at 
bar,  but  not  relied  on  ;  th;4t  it  does  not  appear  but  that 
the  hu (band  rr^ay  be  liiini,  and  he  is  not  removed,  and 
mav  have  gained  a  fettlcrr  ent  fmcc.  But  this  the  court 
will  not  prefume.  If  he4s  living,  ihcy  niijft  remove  him 
after  to  his  family.     And  both  the  orders  were  confirmed. 

And  the  difference  between  this  cafe  and  that  of  St,  Pe» 
Ur*s  in  Oxford  znd  Fawley^  feemeth  to  be  this:  that  a  vi- 
fitor,  during  the  time  of  the  vifit,  may  be  confiderrd  as 
part  of  the  family  of  the  perfon  vifired,  and  hath  there 
pro  tempore  his  home  and  place  of  abod^ ;  but  a  perfo/i  at 
Scarborough^  or  other  fuch  lilce'phce  of  publiclc  rcfort,  under 
the  circumftaoces  above  mentioned,  is  only  a  fojourner,  or 
in  the  nature  of  a  traveller,  or  as  a  guefl  in  an  inn,  and 
cannot  in  any  fenfe  within  the  words  of  the  flatute  be 
looked  upon  as  coming  iofettU  there. 

[Note,  with  refptil  to  the  aforefaid  cafe  of  St,  Peter*% 
and  Favuley^  Sir  yawes  Burrow  fays,  there  having  been  fo 
much  doubt  and  mifapprehenfion  concerning  it,  he  has  had 
the  curiofity  to  tranfcribe  it  from  the  ori;itRal  record  : -which 
is  as  follows :— Two  jufticcs  removed  Mary  Morris  from 
the  parish  of  St,  Pitir^s  in  the  Eaji  in  Oxfcrd^  to  the  pariCi 
of  FaaUy  in  the!  county  of  Oxford  aforefaid.  Which  order 
was  difcharged  by  the  feilions,  upon  appeal ;  it  appearing 
(as  it  is  dated  in  the  order  of  fellions)  that  the  faid  Maty 
Norris  was  hired  at  Chriji^church  in  Oxford ^  an  extraparo- 
chial  place,  on  the  iti\\  oi  May  1717,  for  one  year  to 
Mr^.  Cooke,  who  then  lived,  and  ever  fincc  hath  lived,  with 
her  fon-inlaw  Dr,Ciavering^  canon  of  Chrifi-church 
college  aforefaid,  as  a  fojoumer  or  boarder ;  and  conti- 
nued in  her  fcrvice  there  till  the  month  of in  the  fame 

year  ;  when  Mrs.  Coike  went,  upon  a  vifit,  to  her  fon 
lAx,  Free  man*  s^  in  the  parifh  of  Fa  a  ley  aforefaid,  where  (he 
continued  three  months,  upon  the  faid  vifit;  and  her  faid 
^t\vz{\t  Mary  Norris  was  with  her  at  the  faid  Mr. />//- 
Wfl»^,  and  continued  there  in  her  fervice  all  the  three 
months.  At  the  end  of  which  the  miftrefs  returned  to 
Cbrifi-ihurihy  and  there  the  fervice  expired,  (he  having; 
ferved  her  miftrcfs  the  whole  year,  in  purfuance  of  the  fir  ft 
hiring :  And  the  order  of  fefiions  was  quafned,  and  the 
oiigihal  order  affirmed.     Burr.  Sitti  Caf.  422.] 
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M.  15  G.  3.  Eafl  Iljley  and  fFeyhridgi.  The  pauper 
Jomts  Allen  was  hired  for  a  year,  and  fo  for  two  years  af- 
'  terwards  fucceffively,  to  the  earl  of  Portmon^  to  look  after 
the  faid  earl's  running  horfes  ;  and  during  the  faid  three 
years  removed  from  place  to  place  with  the  faid  horfei, 
the  laft  ten  months  of  which  time  he  refided  with  the  faid 
horfes  91  Eaft  Ujlgy^  which  was  a  puhlick  place  forexer- 
cifing  and  training  running  horfts  ;  which  faid  earl  had 
not  any  houfe  in  Eajf  Vflfj^  nor  any  eftate  there.  The 
queftion  was.  Whether  a  groom,  reGding  at  a  publick  place, 
where  his  m  after  had  no  houfe  nor  eftate,  merely  for  the 
purpofe  of  training  runninf^;  horfes,  (bould  gain  a  fettle- 
ment  at  that  publick  place  ?  And  the  court  were  unani- 
mous, that  this  was  a  good  fettlement,  being  exadly  the 
fame  cafe  as  that  of  the  huntfman  ^iSt.  MaM*9.  Burr. 
Settl.  Caf  722. 
S^ttfemrnt  u  E>  II  G^     K.  and  lybiUehapiL     A    perfon  was  hired 

faiiii>(i  «»h-re       for  five  years,  to  work  at  a  glafs-houfc  in  lyhiUcbapelt  at 
Heepi!****  ^^®  ^^^^  of  I  OS.  a  week  ;  but  never  lodged  with  his  mafter 

in  the  houfe  any  part  of  the  time,  but  at  another  houfe  ia 
the  parift).     By  the  court:  He  haa  gained  a  fettlement 
,  there ;  for  being  hired  to  ftiyt  above  a  year^  and  having 

ferved  and  redded  in  the  fame  par»(h  purfuant  to  fucb 
hiring,  he  hath  fully  complied  with  the  ftatutc^.  and  it  is 
not  material  where  he  lodged,  fo  that  it  were  witbiii  the 
pariQi.     2  Sfjf.  C.  1 14.     FoUy^  146. 

T.  18  G.  3.  LiiU  Marlow  and  HeJifor.  fVlUmm 
Monk  was  removed  from  Little  MarUw  to  Hedfir\  oq 
appeal  the  feflions  confirmed  the  order,  and  ftated  fpe- 
tially,  That  the  pauper  was  hired  for  a  year  to  lord 
Boji^n,  and  ferved  him  as  a  gardener  for  feveral  years  in 
the  pari{h  of  Hedfor^  that  95  days  before  the  end  of  the 
4th  year,  he  married  a  woman  of  the  parifh  of  UtiU 
Marlow,,  and  from  the  time  of  his  marriage  until  the  end 
of  that  year's  fervic'b  he  lodged  with  his  wife  in  Little 
Afarlow  40  nights,  but  not  fuccefBvely,  but  did  not  lodge 
40  nights  elfcwhere  after  his  marriage.  It  did  nor  appear 
fhat  lord  B^/hn  had  any  property  in  Little  MarlffWtHOf 
where  the  pauper  lodged  the  laft  night  of  the  year's 
fervice  in  which  he  married.  It  appeared  th^at  he  did  not 
fee  lord  Bofion  within  that  year  in  which  he  liurried,  nor 
had  any  confent  to  be  abfent  thofe  40  nights ;  and  that  he 
never  performed  any  fej vice  in  Little  Alarlow  on  account 
of  his  mafler :  that  he  continued  to  ferve  lord  Bcfiea 
feveral  years  after  his  marriage.'-  Dunning  contended  in 
fupport  of  theie  orders,  that  the  inclination  the  court  has 
always  fiiewn  in  favour  of  fettlements^ need  not  be  iadulgcd 
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10  this  cafcy  as  the  fervant  had  gained  a  rettlement  by  the 
6t&  year's  fervice.  Formeily  it  was  queftioned  whether 
the  fervice  ought  not  to  be  in  the  fame  boufe  ;  and  thougK 
it  was  thought  fufficient  if  in  the  fame  parifh,  yet  it  has 
fince  been  holden,  that  if  a  fervant  continues  40  days  in 
aparilh  in  his  mafltr^s  ftrv'tce^  the  r'eafon  he  gains  a  fet« 
tlement  by  the  40  days  is,  his  coming  into  fuch  pariOi 
with  his  mafter  ;and  that  Che  court  would  not  permit  the 
fervant  to  gain  a  fettlement  where  his  mader  had  no  pro« 
perty,  and  without  his  confent  or  kno^' ledge,  an  J  clandef- 
tinely  with  rcfpefi  to  his  mafter,  and  in  fraud  of  the 
pariui,  who  might  not  know  where  he  ilepty  and  there- 
fore  could  not  remove  him.— /^a/iWr^,  in  reply,  cited 
a  variety  of  cafes  to  (hew  that  a  man  is  fettled  where  he 
lodges  the  iaft  40  days,  although  not  fucceflive  ;  that  the 
Kn  v.  CaftUton  (<i}  was  in  point ;  the  onlydiificulty  is,  whe^ 
tber  the  want  of  the  mailer's  knowledge  can  make  any  dif- 
ference ?  If  his  matter's  bufinefs  is  done  as  well  as  if  he 
lodged  in  the  family,  which  the  cafe  (hews  it  muft  have 
been,  it  can  make  none.— L.  Mansfield:  The  cafes 
feem  to  have  fettled  it.  The  other  judges  concurred* 
Both  orders  quaOied.     CaL  Cuf.  51. 

And  in  the  cafeof  yfwirin;^ and  NympsfieU^  H.  i\  G.  2* 
the  fame  point  came  in  queflion,  but  was  given  up  by 
the  counfel  as  being  fully  fettled,     CaL  Caf.  107. 

E,  7  G.  K.  and  JJl'ip,     A  perfon  is  hired  for  a  year  |  What  flull  1i« 
and  in  the  year's  fervice  his  mafter  gives  him  leave  to  go  J«««»«**  ■»■**- 
and  fee  his  mother  for  one  day,  and  be  tarried  three  days^  /unngthticr- 
and  then  came  home  again,  and  bis  mafter  took  him  into  vies* 
his  fervice  as  before.     It  was  objedisd,  that  his  ftaying 
to  lee  his  mother  without  leave  was  a  defcrtion  of  the  fer« 
vice,  and  the  time  he  fiayed  away  takes  fo  much  oft*  from 
a  complete  fervice  for  a  year.     But. by  the  court :  This 
will  not  prevent  the  fettlement ;  for  the  mafter's  taking 
him  again  is  a  purgation  of  the  offence,  and  no  inter- 
ruption of  his  fervice.— -In  the  fame  cafe  it  was  ftated^ 
that  the  fervant  for  fix  days  was  fick,  and  incapable  of 
any  fervice  ;  And  it  was  objected,  that  therefore  he  could 
not  gain  a  fettlement,  which  is  to  be  acquired  only  by  a 
fervice  for  a  year  \  but  here  he' did  not  (trv^  for  lix  days, 
and  fo  there  wants  fo  much  of  a  fervice  tor  a  year.     But 
by  the  court  :  A  fervant  that  lies  thus  under  the  vifitatioa 
of  God,  which  befalls  him  not  through  his  own  default) 

(tf)  i^i>  title  99Sr»  Cmlficare.  And  ilib9sor,  StCtlemcatbfapprcpticelhip. 
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-is  and  muft  be«taken  to  be  all  the  while  in  (he  fervice  of 
bis  maflcr ;  and  if  ihis  exception  were  co  be  allowed,  k 
niighc  prevent  all  the  fetdements  in  the  kingdom. — Aa- 
oiher  circumftance  in  the  fame  cafe  was  this :  The  fer- 

•  vant)  three  or  four  days  before  his  fervice  expired,  de- 
fired  leave  of  his  mafter  to  go  to  a  fair,  to  hire  himself  in* 
to  another  fervice.  His  m after  refufed,  and  told  bioi^  if 
he  went»  he  fliould  not  come  into  his  houfe  again.  The 
fervant  went  notwithftanding  $  and  did  not  return  iinttl 
the  time  of  his  fervice  was  expired.  By  the  court :  This 
is  i\everchclc!:>  a  fettlement.  The  requeft  of  the  fervant 
js  a  reafonable  requeft;  and  the  law  will  not  fuffera  niaf- 
ter  to  fhew  himfelf  fo  inhuman  to  his  fervant*  A  mafter 
cannot  turn  off  his  fervant  two,  or  three  days  before  the 
y^^ar  expires  ;  if  be  doth,  the  fervice  in  t>oint  of  law  con* 
liiitjcs,  and  he  gains  a  fettlement  iiotwithftanding.  Caft% 
cf  S  it!.  I2Q.     A'/r.  423. 

T,  S  G.  Eaftland  and  IVeJiborJlij.  A  fervant  was  biftd 
f(;r  a  year  ;  and  the  day, before  the  year  expired,  the  niaf<» 
ter  told  him,  that  to  prevent  his  gaining  a  fettlement  in 
"hat  parifh.  he  fliould  go  away  immediaiely  \  which  the 
fervant  rcfufed  to  do,  infUUng  to  ferve  out  the  year; 
whereupon  the  mafter  turned  him  out  of  doors.  The 
Court  held  this  to  be  fuch  a  fraud  in  the  mafter,  as  (hould 
tiot  prevent  the  fettlement  of  the  fervant.     £/r.  526. 

E.  17  G.  a.  Bicda  and  Laweflofu  A  perfon  was 
hired  to  a  blackfmich  for  a  year,  at  3 1.  a  year.-  During 
the  year  the  mafter  give  him  leave  to  work  with  another 
fmith  for  three  days,  with  another  for  a  week,  and  with 
a  third  for  a  fortnight  ;  and  agreed  thut  the  fervant  fliould 
have  the  advantage  of  it./  After  which  he  returned  and 

*  fiaid  out  the  year,  and  the  mafter  by  his  confent  deduc- 
ed the  proportion  of  wages  for  the  time  he  vvas  away.  The 
feftions  held  no  fettlemeiit  was  gaineci,  (he  fit  ft  contract 
bcmg  diffolvcd.  But  by  the  court :  The  order  muft  be 
quafl)€d  \  for  this  is  net  a  dtllolution  of  the  contrad,  but 
a  licence  to  be  abfent.  Service  by  the  mafter's  eonfent 
withancther  perfon  is  fervice  of  the  mafter.  But  in  this 
cafe,  if  it  had  been  without  the  ma{!er*s  confent,  yet  the 
abfence  bad  been  difpenfed  with  by  the  mafter's  taking 
b.m  again.     S/r.  1207.     Burr.  SettL  Caf.  230, 

T.  19  G.  ?.  St,  P£Ur*M  in  Sandviuh  and  Goedneftin. 
ly'iUiam  Markhcm  was  hired  for  a.ye^r,  and  lived  with 
and  fervcd  his  mafter  in  Northboume  i\\\  within  three  weeks 
of  the  end  of  the  year,  when  be  aflced  leave  of  his  inafter 
10  go  to  the  herring  fifl^ery.    The  mailer  confcnted,  if 

be 


l&OOt*  (Settlement  by  fervice.)  50X 

.  he  could  get  a  man  to  do  the  mafter's  work  to  bis  liking. 
Mgrkkam  did  fo,  and  paid  the  man.  Markham  went  to 
fea,  and  returned  at  the  end  of  the  herring  fi(hery»  which 
was  about  three  weeks  after  the  end  of  his  y^ar.  The 
mafter  paid  him  all  his  year's  wages.  By  the  court  :  This 
was  no  diflblutlon  of  the  contrail  $  Markham  gained  a 
fettlemcnt  at  Northhourm  ;  and  as  the  maftrr  had  the  be- 
neiit  of  the  contrad  during  the  whole  year,  fo  ought  the 
iervant  aKo.     Sir,  1232.     Burr.  Sett  I.  Caf.  251. 

7*.  26  <i  IT  G.  2.  Hanbury  and  Tardehi^i^,  The  fer- 
vant  was  hired  for  a  year  at  AJic'  oelmas^  but  J  id  not  come 
to  his  fervice  till  three  days  after  M  chaelmas  d^y,  and  fcrv- 
cd  till  the  day  after  MLhaelmas  in  the  next  year.  He 
was  ahfent  about  two  or  three  dayv  at  a  rime,  in  the  whole 
a  fortnight,  without  confent,  but  was  always  received 
again*  At  going  away,  he  agreed  to  make  a  deduction 
of  6  8.  6d.  of  his  wages,  for  the  time  he  was  abfent.  By 
the  court:  He  gained  a  fetdement  by  this  fervice.  This 
court  hath  not  been  fo  flrict  in  determining  upon  the 
fervice,  as  tht'y  have  been  upon  the  hiring.  It  hath 
often  been  held,  that  though  a  fervant  h^is  been  abfcnt 
for  a  time,  yrt  his  mailer  taking  him* again  purges  his 
abfeoce.  And  there  is  no  difFcrence  between  an  abfence  .in 
the  beginning  and  in  the  middle  of  the  fervice  ;  for  he 
is  a  fervant  from  the  time  of  hiring.     Burr.  Settl.  Caf,  322. 

£.  32  G.  2.,  KJlinghury  anJ  Ntther  Hyford.  U  was 
dated,  that  John  Gare^  the  pauper,  was  hired  f^r  a  year, 
to  widow  Bilfs  of  Farthing  ji one  ;  and  continued  in  the  faid 
fervice  until  nve  weeks  bcf.ire  (he  end  of  the  year  \  when, 
with  bia  miflrefs's  leave,  he  parted  with  her  and  went 
to  work  at  Ki/lingbury^  and  ftaid  ;here  the  faid  five 
weeks.  After  ine  end  of  the  year,  the  faiJ  Gare  went  to 
his  faid  mldrefs  BUfs  for  hrs  year's  wai;fSi  the  whole 
whereof  (he  laid  down  to  him,  and  he  thereout  volunta- 
rily dedufled  10  s.  for  his  five  weeks  abfence,  being  the 
fame  fum  he  had  earned  ani  rc^reived  for  his  five  weeks  at 
Kipngbury^  The  original  comrad  was  not  difTohed,  nor 
any  new  one  made  with  hi^  miflrefs^  Blifs^  fave  as  afare- 
faid.  And  if  his  miftrefa  had,  during  the  faid  Hve  weeks, 
required  him  to  return  to  her,  he  would  have  done  fo. 
It  was  objefled,  that  this  cou!d  not  be  a.  fectlement,  as 
there  wanted  five  weeks  of  the  fervice.  By.  L.  Manifuld 
and  the  court :  The  queftion  turns  finizly  u'pon  this. 
Whether  his  abfence  for  five  weeks  was  a  difTolution  of 
the  coniradt  ?  If  he  Ifad  his  miftrels's  leave,  it  was  not; 
if  he  had  it  not,  it  was.  And  we  are  all  of  opinion,  that 
it  was  only  an  abfence  with  leave.     FoT  it  appears,  that 
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both  parties  conGJered  the  contrad  between  them  ai  fub« 
fiftingy  and  not  diflblved.  He  paid  her  the  whole  that 
he  had  earned  in  the  five  weeks  that  he  was  abfent,  con* 
fidering  himfelf  as  her  fervant  during  that  time.  For 
otherwife  the  dedudion  would  not  have  been  a  dedudion 
of  the  particular  Asm  earned  by  him  ;  bur  a  dedudlion  in 
proportion  of  his  whole  year's  wages  to  the  time  of  his 
abfcnce.  And  he  looked  upon  h>mrelf  as  liable  to  be  call- 
ed back  within  the  five  weeks./  And  it  is  ftated,  that  the 
original  contract  was  not  diHolved,  fave  as  aforefaid. 
Therefore  we  are  all  of  opinion,  that  the  contrafl  was  not 
difTolved,  and  confequently  that  the  pauper  gained  a  fet- 
llemcnt  with  his  tnifiids  Bitfs  at  Farthin^Jloni.  Burr.  StttK 
Ccf  479. 

E.  33  (?.  2.     Chrijl'church  and  Si. Matthew' f  Beihnel 
Green,     Eiizaheih  Maxcy  was,  on  the  24th  day  of  Augufi 
1757,  hired  into  Chr'ift-church  for  a  year,  and  continoed 
in  the  faid  fervice  till  the  yih  of  Augnjl  then  next  follov- 
ing;  when    fhe  was.  frightened  into    fits,  and   thereby 
rendered   incapable  of  doing  any  fervice.     Her  maifer  be- 
ing taktn  ill,  and   difturbed  by  her  fits^  defired  Mr.  Li* 
mdmer^  who  lived  in  the   parifh  of  St.  Matrbew  Bitbnel 
Green^  to  take  her  into  his  houfe,  that  (be  might  be  un- 
»    der  the  care  of  her  lifter  who  lived  there  ;  but  if  Mr.Z/« 
pionUr  refufed  to  receive  her,  (he  was  then  to  return  to  her 
mafler's  houfe.     Mr.  Lerronier  look  her  in;  and  ihe  re- 
lided  there  about  five  days  ;  and  then  was  taken  into  the 
hofpital*     The  day  after  (he  had  been  received  into  Mr. 
Linionur'*%  houfe,  (he  returned  to  her  faid  mtfier^s  houfe 
to  fetch  away  her  clothes ;  and  her  miflrefs  gave  her  two 
{hillings^    which,    with    what   (he    had    before   received, 
made  up  the  full  year's  wages.     No  words  of  difcbarge 
pafTeJ  between  her  and  her  miflrefs  ;  but  (be  looked  up* 
on  herfelf  as  then  difcharged  from  her  fervice  j  but  be* 
iieved,  that  had  (he  recovered  her  health,  her  mafier  would 
have  received  her  again   into  his  fervice.     She  continited 
under  the  farte  indifpofition,  till  after  the  year  from  the 
faid  lime  of  hiring  was  expired  ;  and  never  returned  again 
into  her  faid   mafter's  fervice.    And  on  the  1 7th  of  iAr* 
guji  I  758,  her  mafter  hired  another  fervant  in  her  place. 
It  was  obje£{ed,  that  this  fervice  could  not  gain  ?  fettle* 
mcnt,  being  feventeen  days  (hort  of  the  year.     The  cafes 
that  have  been.weie,  where  the  abfencc  was  in  the  middle 
of  the  year,  and  the  abfenee  purged  by  the  matter's  receiv* 
ing  the  fervant  again.     But  here  the  abfenee  was  17  days 
at  the  end  of  the  year ;  and  if  this  be  allowed,  where 
€4n  the  eouit  ftop  I  It  may  as  well  be  a  w^nt  of  three 
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weeks^  or  a  month,  or  two  months.  By  L.  MamfitU 
Cb.  J.  This  cafe  is  an  additionat  proof,  among  many 
others,  upon  how  inconvenient  a  foot  the  law  of  fettle-  < 
ments  ftands.  T^his  muft  appear  a  very  clear  cafe  to  anv 
perfon  of  common  plain  fenfe  and  underfiunding.  It  is 
certainly  a  fair  bona  fidi  fervice  for  a  year)  without  any 
fraud  on  either  fide.  If  a  mafler  gives  his  fervant  Irave 
to  go  upon  any  other  fervice,  or  to  be  abfent  for  a  (hare 
time,  and  pays  hrm  his  whole  wages,  this  is  a  good  fer- 
vice. If  the  fervant  is  taken  ill,  by  the  vifitation  of  God, 
it  is  a  condition  incident  to  humanity,  and  is  implied  in 
all  contrads.     Therefore  the  mafter  is  bound  to  provide  * 

for  and  take  care  of  the  fervant  fo  taken  ill  in  his  fervice  ; 
and  cannot  dedud  wages  in  proportion  to  the  continuance 
of  the  fervant's  ficknefis.  And  there  is  no  dif^'erencei 
whether  the  accident  of  iicknefs  happens  in  the  middle  or 
at  the  end  of  the  year.  It  is  equally  the  zA  of  God,  and 
without  any  fault  of  the  fervant.  And  in  the  prefenC 
cafe,  the  fervant's  being  at  Mr.  Lemonur^s^  or  io  the  ho- 
fpi:al,  is  juft  the  fame  thing  as  her  being  kept  in  the  ma- 
fter's  houfe,  under  his  own  roof.     Burr.  Setii,  Caf.  494. 

T,  bG*  7.  Er$me  Selwoed  ZTidi  Brhtcn  DeVereL  Richard 
otmtiy  the  hufband  of  the  paup  :r,  was  hired  for  a  yea/  ac 
King*s  U^tjion^  and  ferved  that  year  tiil  within  ten  days  of 
the  end  of  the  year,  when  Stent  declaring  to  his  mafter^ 
that  he  wiflxed  not  to  be  fettled  in  Kin^U  IVefton^  afked  his 
leave  to  go  and  vifit  his  relations ;  to  which  the  mafler 
confented.  After  ibe  year  was  expired,  Sunt  returned  to 
his  maOer,  and  then  hired  himfelf  as  a  day  labourer,  and 
as  fuch  continued  with  him  about  three  months.  Or 
making  up  their  accounts,  Sttnt  allowed  out  of  his  daily 
wages,  for  the  days  he  had  been  abfent  the  preceding  year. 
The  court  held  the  fettlement  io  be  in  Kin{s  ii^tflon^ 
looking  upon  the  leave  and  confent  of  the  ma(ler  as  frau* 
dttleot,  and  a  mere  evafion  of  the  fettlement.  Burr.  Stttl, 
Ctf.  si>s- 

H.  \i  G.  3.  Madington  and  WiUfcrd.  The  pauper, 
being  hired  for  a  year  from  Michaelmas^  c^ontinued  in  his 
fervice  till  about  three  weeks  before  the  next  Michail" 
mas  %  when,  having  been  kicked  by  one  of  his  mafter*8 
horfes,  be  went  home  to  his  friends,  about  five  miles  ofF, 
without  his  mafter's  knowledge  or  aflcing  his  leave,  to 
core  his  leg ;  and  continued  there  during  the  remainder 
o(  the  year,  and  never  returned  to  his  mailer,  except  for 
his  wages,  fome  ihort  time  after  Afidunlmas ;  when  he 
Wjupaid  the  wbole^  except  fix  (hillings,  which  the  mafter 

I  i  4  •  dcduAc4 
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dedu(Sted  on  account  of  the  faid  abfence  ;  which  the  pan- 

per  confented  to. It  was  argued^  tbit  the  pauper   by 

this  fervice  gained  no  feulement  :  That  this  was  a  defer- 
tion  of  the  fervice  :  It  doth  not  appear  that  it  was  ne« 
ccfTary  for  him'  to  go  home;  or  that  he  could  not  return 
again;  or  that  he  was  difabied  by  this  kick,  from  being 
able  to  perform  his  fervice,  at  lead  in  fome  degree ;  or 
th^t  the  mafter  knew  where  he  was.  And  nothing  fliail 
be  pre.'umed,  that  is  not  Aated.— But  the  court  were  of 
opinion,  that  the  fervant  gaiued  a  fetilement'by  the  fervice 
here  (laied.  And  they  thuught  it  to  be  within  the  reafon 
of  the  determination  of  the  IJIip  cafe  (a).  Here,  thecaufe 
of  his  going  home  to  his  friends  clearly  and  fully  appears 
to  have  been  to  cure  his  leg,  which  had  been  hurt  in  his 
niafler*s  fervice,  and  by  a  kick  from  his  ma(ler*s  horfe. 
This  was  a  reafonable  caufe  of  abfence.  ftdidnotdif* 
folve  the  contrad,  nor  hinder  his  gaining  a  fettlement ; 
and  the  mafter  odght  not  to  have  dedudied  any  part  of  his 
wajies.     Burr.  S^ttL  Caf.  675- 

7*.  1 1  G.  3.     PotUr  Higham  and  Ludhgm^     A  fervant, 
hired  for  a  year,  continued  till  the- day  before  the  end  of 
•  his  year ;  when  he  defired  his  maftcr  to  difcharge  him  ; 

telling  his  mailer,  that  as  be  had  hired  himfelf  for  the 
next  year  to  a  perfon  in  a  diflant  placq,  he  wiihed  to  pfs 
that  day  with  his  friends  ;  and  requefled  to  have  that  time 
to  himfelf,  to  fpend  with  them.  To  which  the  mafier 
confented.  And  he  was  accordingly  difcharged  ;  and  then 
received  the  whole  of  his  wages,  except  fixpence,  which 
he  allowed  [to  his  roafter  for  ihat  day.-*— ^This  was 
holdcn  not  to  be  a  difTolution  of  the  contrad,  but  an  ab* 
fence  by  leave  of  the  mader.  And  it  was  adjudged,  that 
the  fervant  by  this  fervice  gained  a  fettlement.  JBurn  Seiti^ 
Cafm  690.  ♦ 

^*  13^'  3*  ^'-  Margaret* s  IVefiminfigr  and  RUhmmd, 
The  pauper  IViUiam  Springall  was  hired  for  a  year  to  4itx* 
andfr  Crawford  efquire  of  Richmond^  on  the  30th  of  OHober^ 
to  ferve  till  the  30th  of  O^obtr  following.  Before  the 
expiration  of  the  year,  namely,  on  the  4th  of  StpUmher^ 
the  pauper  married  a  fellow- fervant.  The  faid  feIlo«v^ 
fervant  had  given  a  month's  warning  in  Augufi  precedtDg 
to  quit  .the  fervice,  and  was  to  quit  it  in  Sipttmbfr^  in 
confequence  of  fuch  warning  ;  but  was  defired  by  her 
mafter  to  ftay  till  the  lytii  of  Q^oier,  which  (he  did  :  And 
then  the  mailer  faid  to  Springall  (the  bufl^ifid)  that  be 

(tf )  Aste,  under  this  head* 

fuppofed. 
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iuppofedy  a$  his  wife  was  going  away,  be  (the  hulband) 
would  like  to  do  fo  too*  The  hu{band  repliedi  he  would 
like  it  better,  if  it  was  agreeable  to  the  mafler.  HU  maf- 
ter  faid,  h^  had  no  obje£lion,  as  he  had  another  footman 
comings  and  would  pay  him  hi»  whole  year's  wages  : 
Which  he.ccordingly  did  on  the  faid  17th,'  in  fall  to  the 
30ch.  On  which  faid  171K  of  O^ober^  both  the  hufband 
and  the  wife  left  the  fervice.  it  was  objected,  that  thr 
pauper  did  not  gain  a  fcttlement  by  ferving  for  a  year,  be- 
cauie  he  left  the  fervice  13  days  before  the  expiration  of 
his  year.  The  z6t  of  parliament  is  exprefs.  That  no  fuch 
perfqn  fo  hired  as  aforefaid  ibali  be  adjudged  to  have  a 
good  fettlement  in  any  fuch  parifh.or  towntbipt  unlefs 
lucb  perfon  (ball  continue  and  abide  in  the  fame  fervice 

during  the  fpace  of  one  whole  year. By  h*Mamfidd 

(with  whom  the  other  judges  concurred)  :  There  is  no 
neceffity  of  an  actual  fervice  upon  every  day  of  the  year. 
The  mafier  can  always  difpenfe  with  it.  He  can  give  leave 
ofabfence.  Nay,  if  the  fervant  is  abfent  without  leave, 
io  the  middle  part  of  his  year,  fuch  abfence  may  be  purged, 
as  it  has  beeq  termed,  by  the  mailer  receiving  him  again  ; 
that  is,  the  fubfequent  confent  of  the  maQer  ratihes  the  a£t 
done.  I  am  clearly  of  opinion,  that  the  fervant  has  in  the 
prefentcafc  fufficiently  ferved  his  whole  year.  The  mafter 
voluntarily  gave  him  leave  of  abfence  for  the  la(t  13  days  ; 
and,  of  his  own  accord,  paid  him  the  whole  year's  wages. 
Burr^  SitiU  CafeSt  740. 

£.  18  C.  3.     St.  Faith  under  Si.  PauFs  and  Si.  Barih$^ 
Iwnev)  by  the  Exchangi.    Cafe  flated,  that  the  pauper  Ur^  * 
fula  Owin  was  hired  for  a  year  by  Mr.  Hejhuyftn  on  iich 
June  177)^  :  That  io  y//)n7  following  her  mailer  told  all 
his  fervanti  that  he  was  going  to  live  at  Manchifttry  bu'C 
did  not  know  the  time;  and  that  they  might  look  out  foe 
fervices,  or  ftay  with  him  until  he  went,  as  they  ^hofe : 
That  .the  pauper  continued  with  her  f^id  mafter  in  the 
pari(h  of  Si.  BarihoUmew  aforefaid,  till  the  4th  Jum  fol- 
lowing, when  her  mailer  paid  her  the  whole  year's  wages 
and  half  a  guinea  over,  and  that  fame  day  he  left  London  : 
That  his  going  that  day  was  quite  a  cafual  matter,  and  if 
he  bad  remained  in  London  he  fhould  have  continued   the 
pauper  in  bis  firrvice,  as  ihe  was  a  good  fervant  :  That 
the  pauper  went  into  a  new  fervice  two  days  after  her 

mailer  left  London. The  cafe  of  K.  v..  Cajtlechurch  ( a) 

was  ftrongly  relied  on  as  in  point:   That  the  fervant  in 
this  cafe  having  cnteied  into  a  new  coutradl,  and  being 

(tf ]  Anth  ^  toe  title. 

ia 
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in  the  adf  of  paining  a  new  fettlenRCnt  for  the  fecond  year^ 
during  the  lapfe  of  the  fifft,  diftinguiihed  this  cafe  from  the 
)aft  caieof  JT.  and  RUbmrnd-y  and  that  to  hold  this  a  fettlemcnt 
^ould  be  to  allow  the  pauper  to  be  gaining  t^o  fettlements  at 
the  fame  time  under  different  hirings.— But  by  f  ^.  A/ansfiild 
and  the  court,  the  only  queftion  is,  whether  the  Servant  con- 
tinued  bonajidt  in  her  fervice  during  the  whole  year  7  To  be 
fure  there  is  a  diftindion  between  exceptions fromthe contrad 
originally,  or  fubfequent  diflblution  and  difpenfation  of  the 
fervtce ;  but  if  the  cafe  be  of  the  latter  defcription  and 
bona  fide^  it  can  make  no  difference,  when  the  fervant  is 
engaged  or  where  ;  or  whether  the  fervice  be  in  the  fame  or 
another  occupation  :  She  quitted  her  fervice  at  the  defire 
of  her  mafter,  and  received  half  a  guinea  beyond  her  wages, 
as  an  equivalent  no  doubt  for  her  board.  It  was  acciden- 
tal, and  a  favour  to  her  mailer.  The  cafe  of  ^.  v.  Jir c^* 
m^nd  19  full  as  ffrong  z%  this,  for  there  a  new  fervant  came 
into  the  very  pUce.  Fraud  vitiates  every  thing ;  but  the 
juftice  as  wet|  as  reafon  of  the  thing  are  here  with  the  fet- 
clement.  Suppofe  (he  had  come  from  a  diftant  country 
and  had  no  other  fettlement,  (hall  (he  Icfe  her  only  one 
which  (he  dcfeives  fo  well  ?     Cal.  Caf  48. 

£.  iS  G.  3.  Jf.  V.  Sufgrave.  The  pauper,  Daniel 
P/rfte*-^  being  fertUd  in  Sul^rave^  was  hired  in  February  to 
iVlr.  Ikwe<i  <»f  Stouchhury^  till  old  Michae'tmas  following, 
and  fcrvcd  him  accordingly.  On  fhe  Frid^  before  eld 
Aluhadmas^  his  mafler  afked  him  if  he  wonld  (lay  again  ; 
fhf  pa*jper  faid  he  would  if  they  could  agree  about  wages, 
and  afked  five  guineas,  which  themafter  thought  too  much* 
The  {Uiuper  immediately  went  away,  and  having  gone 
about  ten^rds,  returned  for  fomething  he  had  forgotten : 
he  then  met  his~Tn after  again,  who  faid  he  would  give  him 
the  five  guineas,  and  gave  him  one  (hilling  earneft.  The 
ina()er<  while  he  was  putting  his  hand  into  his  pocket  for 
the  (hilling,  faid,  you  fhali'  go  away  a  fortnight  at  Mi- 
chaflmffs,  becaufe  of  your  fettlement,  and  I  will  give  you  that 
fortnight  to  ^et  what  you  can ;  to  which  the  pauper  agreed, 
and  he  accordingly  went  to  his  father*!  and  ftaycd  a  fortnight, 
during  which  time  he  worked  for  Mr.  Chefter^  in  digging 
iand  en  Mr.  Howes*s  land,  and  received  from  Mr.  Cbifter 
one  fniiling  a-day,  and  once  or  twice  during  the  fortnight  he 
eat  at  Mr.  fJotues^s.  At  the  end  of  th^fortnight  he  went 
to.  Mr.  Howei'%^  and  continue  to  ferve  him  at  SuuMury 
till  Lady-day^  when  Mr.  Hnues  removed,  and  the  pauper 
with  h»m,  to  Culxifortb,  Mr.  Howes  foon  after  died,  and 
the  pauper  continued  to  ferve  Mrs. Hnues  in  Cuhutnb^ 
till  the  time  when  be  left  ber»  and  be  thea  received  his 
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wages  up  to  that  time ;  and  he  believes  there  was  no* 
thing  f^educled  for  the  fortnight,  but   he  does    not  re« 
member  what  fum  he  received.     The  pauper  apprehended 
that  his  mafter  would  not  have  hired  himj^  if  he  had  not 
agreed  to  go  away  for  the  fortnight. — The  fcflion!;,  being 
of  opinion  the  pauper  gained  no  fettleroent  by  this  fer- 
vice,   confirmed  the  order  of  removal  from  tVeftbury  ta 
Stt/grtve.     This  cafe  was  argued  by  DayriU  and  Lowndss^ 
in   fupport  of  the  order   of  removal.     And   Erfitne  and 
IVilfon^   contra,  were  flopped   by  the  court. — AJhhurJi  J. 
The  rule  ellablijQied  in  thefe  kinds  of  cafes  is  this  \  whtre 
there  is  a  hma  fide  exception  of  part  of  the  time  at  the 
iimi  of  the  hiring,  that  is  not  a  hiring  for  a  year ;  but  if 
there   be   no  exception  at  the  time  of  making  the  ori* 
ginal  contrad,  then  a  permiffive  abfence  is  coniidered  a^ 
a  difpenfation  of  part  of  the  feryice  by  the  mafier  ;  and 
it  docs  not  operate  in  the  fame  way  as  an  exception  out 
of  the  ori;>inal  contract,    which    defeats    the  fettlement. 
And  the  queftion  whether    it  be  one  or  the  other,  mud 
depend  upon  the   particular  circumdanccs  of  each  cafe. 
In  this  cafe  there  was  a  complete  hiring  for  a  year  at  the 
time.     The   parties  having  difagreed  on  the  terms  pro* 
pofed,   the    pauper  went  away,   but   on    his  return  his 
mailer  faid  he  would  give  him    the  five  guineas,  which 
he  agreed  to  accept,  ^tA  gave  him  one  Chilling  earneft. 
It  is  iikewife  fiated,  that  while  the  mader  was  putting  his 
hand  into  bis  pocket,  he  told   the  pauper  he  (hould  go      « 
away  for  a  fortnight  :  but  the  contraiSi  was  complete  be- 
fore that  time,  and   what  pafTed  afterwards  can  only  be 
coniidered  as  a  difpenfatton  with  the  fervice  \  for  at  that  ' 

time  the  mafter  had  a  complete  right  to  his  fervice  for  a 
year,  and  the  pauper  had  agreed  to  ferve  him  for  that 
time,  and  the  one  fbilling  earned  was  to  bind  the 
agreement  for  a  year  for  five  guineas  ;  otherwife  it  ap- 
pears to  be  giving  the  fervant  more  than  he  originally 
aflced  for  the-  whole  year  for  ferving  him  for  a  (horter 
period.  If  then  the  contradl  were  complete  before  any 
thing  was  faid  relative  to  the  fortnight's  abfence,  this  was 
a  difpenfatton  with  the  fervice,  and  not  an  exception  out 
of  the  original  contra£l.  An  exceptign  is  a  fiipulation 
on  the  part  of  the  perfon  for  whofe  benefit  it  is  introduced  } 
but  here  it  was  not  made  on  the  requcft  of  the  Yervant, 
bu(  on  the  offer  of  the  mafter  \  aqd  it  appears,  that  he 
faid  it  was  for  the  exprefs  purpofc  of  preventing  the  pau- 
pcr's  gaining  a  fettlement.  That  is  not  fuch  a  rt a/on  as 
the  court  would  give  much  countenance  to.  Whether  in- 
deed the  feffiops  might  not  have  determined  this  on  the 

ground 
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ground  of  fraud,  was  for  their  confideration :  as  it  is, 
there  is  no  occafion  to  go  into  that  ground,  as  we  are  of 
opinion  this  was  a  diTpenfation  with  the  fervice.  With  ref- 
peA  to  the  fervant's  apprehenfion,  which  is  ftated  in  the 
cafe,  that  cannot  vary  the  queftion  i  we  are  to  decide  on 
the  terms  of  thecontra6l,  and  not  on  the  apprehenfion  of  the 

pauper.- Bt/ller  and  Grof:  J».  of  the  fame  opinion.  Rule 

abfolute.  Caf.  by  Durnf,  and  Eafl^  xF,  376. 

T".  28  G.  3.  K.  V.  St.  Philip  in  Birmingham.  Sufannab 
SrcohSf  the  pauper,  was  originally  fettled  in  Birmingham  i 
but  fubfequ^nt  to  her  fettlement  there,  (he  was  hired  for  a 
year  to  Eiiz.  Poole^  in  the  parifh  of  Powick^  whrrc  (he 
ferved  until  within  8  days  of  the  end  of  the  term,  when,  on 
account  of  fome  difference  between  them,  flic  gave  her 
miflrefs  warning  tKat  flie  would  I?ave  her  fervice  at  the 
end  of  the  year.  The  miftrcfF,  on  having  hired  another 
fervaot,  by  reafon  of  fome  impa(i<;nt  behaviour  of  the  pau- 
per, difcharged  her,  and  paid  her  the  full  wages,  which  (he 
accepted  and  quitted  the  fervice,  and  left  the  parifh  8  days 
before  the  year  ended  j  but  faid,  (he  would  have  fcrvcd  her 
year  jfher  miftrefs  would  have  let  her.  She  wa3  removed 
irom  Pcxvici  to  Birmingham^   which  was  confirnied  by  the 

fefTions  on  appeal, Bower  and  It^dch^  in  fupport  of  the 

order  of  feffions^  argued^  that  in  this  cafe  the  relation  be« 
tween  mafler  and  fervant  was  abfolutely  put  an  end  to  8 
days  before  the  end  of  the  year.  That' the  miflrefs  pay- 
ing the  wa;i;es,  and  the  pauper  ac<^epting  them,  amount- 
ed  to  an  afTent  on  her  part  to  the  diflbluiion  of  the  con- 

trafi  i  and  cited   K.y,GrfJhjm  (tf), BearcrofU  contra. 

The  principle  laid  down  in  /f,  v.  St.  Barihotemew  by  the 
Exchange  (b)  mud  govern  this  cafe  :  That  it  cannot  be 
coniKiered  as  a  diHTolution  of  the  contrail,  without  the  con« 
fcnt  of  bc»h  p3riies  i  and  here  it  is  ftated,  that  the  fervant  was 
willing  to  \\zvQ  flayed  to  the  e|id  of  the  year  if  her  miftrefs 
would  have  permitted  her;  and  the  impatient  behaviour  of 
the  fervant  was  nor  a  fuflicic^nt  ground  to  difcharge  her  ; 
and  the  fa3s  therefore  in  this  cafe  only  amounted  to  a  dif* 

penfalion  of  the  fervice  by  the  miftrefs. Siroiftgr^  on  the 

lame  fide,  was  flopped  by  the  courts  who  thought  this  cafe 
diftingujfhable  ffdtn  the  K,  v.  Grejham^  and  more  like  the 
AT.  V.  R'€hmond\  and  that  this  was  to  be  confidcred  more  * 
as  a  dilpcnfation  with  the  fervice^  than  a  diflToIuiion  of  the 
conuafl,  and  as  a  mere  wrongful  aft  of  the  miftrefs  in  dif- 


(«)  P(ftt  this  fame  title.    .        (h)  Antty  diii  fanw  title. 
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miffing  her,  and  which  v/zs  Jubmltted  to,  but  not  agreed  to 
by  the  fervant.*  Rule  abfolute.  Durn/,  and  £i^v,  2  y. 
624* 

Soalfo  in  the  cafe  of  JT.  v.  St,  Andrew^  Hclborn,  7*.  28 
G.  3*  Alary  Reblnjon^  who  was  hired  for  a  year,  and  con- 
tinued in  her  fervice  until  vvithin  4  or  5  days  of  the  end 
of  the  year,  when  her  maimer  bcconnnga  bankrupt,  aVd  the 
meireng,ers  taking  pofltilion  of  the  houfe,  her  miftre(>dir- 

charged  her,  paying  her  the  whole  year's  wages. This 

cafe  was  not  argued,  the  ccurt  being  clearly  of  opinion  that  • 

the  bankruptc)  of  the  maAcr  did  not  difiblve  the  contract 
of  hiring  without  the  fervant's  conient  ;  and  that  the  pau- 
per gained  a  fcttlement  by  fuch  hiring  and  fervice.  Durhf. 
and  Eali^  2  T.  627. 

M.  I  G.  Pentleittind  Burnbam.     A  perfon  was  a  cove-  What  mail  be 
nanjt  fervant  for  a  year,  but  went  away  3  weeks  before  his  <*«n^«*  a^'ff«* 
year  was  out,  by  his  own  and  his  fnalter  s  conient ;  and  contra^ 
was  abated  6  s.  of  his  year's  wages  for  it.— It  was  objct^ed, 
that  being  a  covenant  fervant,  this  doth  import  that  it  was 
by  deed,  and  then  the  confent  cannot  difcharge  the  cove- 
nant.—-But  by  the  court  :  Here  is  no  fraud  exprefled  or 
implied.     It  is  not  within  the  words  of  the  a£l,  nor  the 
meaning*     Can  a  man  compel  hi»  fervant  to  gain  a  fettle- 
Rient  ntlens  velem  ?    As  to  the  covenant  being  by  deed^ 
and  {q  ibe  fervice  continuing,  perhaps  he  might  bring  an 
adion  on  the  covenant  ;  and  as  to  that  point  the  fervice 
concinued  ;  but  not  as  to  gaining  a  fettlement,  where  the 
flatute  faith  he  muft  ferve  for  a  year,  which  is  not  in  this 
cafe.     C.v/.^^S////.  84.  F^//j,  187.     ySeJf.Caf.Ti. 

U.  4  G.  2.  A*,  zns^  Pre/ion.  A  perfon  lierved  under  a 
hiring  his  whole  year  wichin  5  daySf  and  then  left  his 
mafttr  by  confent,  the  parifh  officers  where  he  lived  hav- 
ing firft  given  him  two  guineas  to  leave  the  pariih.  T'he 
juiiices  held  this  to  be  no  fctdement,  and  Hated  the  cafe 
fpecialiy.  It  was  objedled,  that  this  departure  was  frau- 
dulent. But  by  the  court :  The  juftices  might  upon  evi- 
dence have  examined  into  that  point;  and  if  they  had 
thought  that  his  departure  was  fraudulent,  they  would 
without  queftion  have  iUted  it  to  have  been  fo ;  but  th^c 
not  being  done,  we  cannot  intend  any  fraud,  nor  that  the  ' 

patty  hatn  gained  any  fetilement,  it  being  agreed  on  all 

fidts  that  he  hath  not  ferved  his  year.     Burr.  SettL  Caf. 
69, 

M.  9  G.  2.  Sjford  and  CaJlUcburch,  A  perfon  was 
hired  for  a  year,  which  he  ferved  till  the  lad  twelve  days, 
when  be  went  away  with  his  mafter's  leave,  and  (laid  till 
after  the  year  w.a$  up,  when  he  returned  for  his  doatbs,  and 

was 
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was  paid  the  whole  year's  wages.  And  on  coofideratioo, 
that  if  they  once  allowed  this  abfence  for  twelve  days  at  the 
end  of  the  year  (which  differed  from  an  abfence  in  the 
middle  of  the  year>  which  was  purged  by  taking  htm  again) 
they  ibould  not  know  where  to  flop,  it  was  determined 
that  he  gained  no  frttlement.  In  this  c^fe  the  fervant  went 
from  his  fervice  before  the  year  was  out,  and  the  maficr 
confented  to  it ;  which  is  a  plain  determination  of  the  fer- 
vice within /the  year.     Sir.  loia.     Burr,  Sit.  Caf  68. 

£•  31  (?•  2.     Ctfti/r/aW/ and  Trentham,    Samattl  Braf 
ftngton  the  pauper  Was  hired  for  a  year  to  Edward  Braf^ 
JingUn  at  Trenthom^  and  ferved  him  till  within  three  weeks 
of  the  end  of  the  year;  when,  on  fome  difptttes  ariflng 
betwixt  him  aiul  his  mafler,  he  was,  with  his  own  confent, 
difcharged  from  his  fervice ;  and  received  all  his  wages, 
except  what  was  deduded  for  the  three  weeks.    As  foon 
as  hv  left  his  fervice,  he  went  to  L$ndon^  and  was  abient 
about  a  fortnight.     Upon  his  return,  at  Mrs.  Braffmgtmft 
requeft  (his  mafler  being  then  from  home)  he  went  again 
in(o  their  (iervice }  and  within  a  week  afierthe  expiration 
of  the  fir  ft  year,  his  mafler  hired  him  again  for  another 
year  y  and  he  ferved  him  in  Trenibatn  for  about  fix  months 
ofthatfecond  year,  and  then  left  him.    By  the  court: 
Here  was  a  difcontinuance.     The  firft  contra£i  was  abfo* 
lucely  diflbivcd,  and  fo  continued  for  a  fortnight  or  three 
weeks.     Therefore  this  laft  fervice  cannot  be  connefied 
with  the  former  pan  of  the  year;  and  confequently  no  iet* 
llement  was  gained  at  TTrentham*    Burr.  Settl#  Caf.  461. 
*      7;  1 1  G.  3.     Rofs  and  Whiuburcb.    Thmai  Cbefi^  the 
pauper,  hired  himftlf  for  a  year  to  Edmund  MiUs ;  and 
ferved  him,  in  Langamn^  only  three  days.     A  difierence 
arifing  between  them  about  the  bufinefs  the  pauper  was 
employed  in,  MiUs  (the  mztttt)  bid  the  pauper  go  about 
his  bufinefs.    On  which  the  pauper  immediately  ran  awiy, 
and  quitted  his  fervice ;  and  hired  hiaifelf  to  7«£»  WU^ 
for  a  year,  at  55s.  a  year  wages,  and  ferved  Ivbitbf  for  fix 
months  in  fVhiuhurcb.    MiUs  then  tnfifled  on  ff^bhi/s  not 
keeping  the  pauper  in  his  fervice.    Wbitby  paid  the  pauper 
his  wages  to  that  time  s  and  the  pauper  quitted  that  fer- 
vice, and  went  one  or  two  voyages  up  the  river  fVyi^  as  t 
labourer  to  a  barge-mafter,  for  a  fortnight.     Then,  at 
Wbitby^%  requeft,  and  with  Aftln*%  confent,  be  returned 
into  IVbitby^  fervice,  without  coming  to  any  new  a^rec« 
ment,  or  any  mention  of  wages  i  and  continued  in  H^tkf% 
fervice  in  tVhiuburcb  feven  months,  being  a  month  over 
the  end  of  the  year  for  which  he  was  hired,  in  order  to 
Aiake  out  bis  loft  (imei  and  then  received  his  wagjes.— p^ 
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It  W2S  areued,  ,that  the  fortnight^s  abfence  being  in  the 
middle  of  the  year,  it  was  purged  by  the  mailer's  receiving 
him  again.  But  by  the  court:  Here  is  aa  abfolute 
diflblution  of  the  contrail,  both  by  mafter  and  fer- 
vant,  at  the  end  of  fix  months.  Whereas  the  (latute  re-> 
quires  a  continuance  in  the  fame  fervice  for  a  whole  year. 
'JThe  new  fervice  cannot  be  conneAed  with  the  old  hiringt 
Burr.  S4tiL  Caf.  688. 

A/.  %^  G.  3.  Harthy  and  ly^Jimtm,  Robert  iyhite% 
being  fettled  at  Hartley,  was  hired  on  nth  O'.hber  1779, 
to  John  Gibbs  of  the  pariQi  of  yapton  for  a  year ;  he  en* 
tered  on  the  fame  day,  and  connnued  in  his  fervice  until 
the  bth  O^^bir  1780;  when  he  was  apprehended  by  a 
warranty  being  charged  by  Rtbuca  HaberJen  with  being 
the  father  of  a  baflard  child,  of  which  £he  had  been  deii* 
vered  fix  months  before:  That  he  was  carried  to  an  inn, 
and  kept  in  cuAody  by  the  parifli  officers  till  the  loth  Oc- 
timber  :  That  his  mafter  on  the  faid  6th  Ojfchtr  fettled  with 
him  at  the  faid  inn,  faying,  that  he  might  not  fee  htm 
again,  and  deduded  is.  out  of  his  wages,  on  account  of 
bis  not  ferving  the  whole  year ;  ^^  though  he  faid  he  had 
no  cibje£lion  to  the  pauperis  gaining  a  fettlement  at  Yapton^ 
yet  perhaps  the  other  farmers  might."  That  the  faid 
mafter  did  not  in  any  other  manner  aflfent  to  or  diflent 
from  the  pauper's  abfence.  That  the  pauper  after  his  be« 
tng  fo  taken,  did  not  return  to  his  faid  fervice  It  was 

argued,  that  gettmg  a  woman  with  child  previous  to  the 
commencement  of  the  fervice,  was  not  fuch  an  offence  as 
could  give  the  mafler  an  authority  todifcharge  him  :  1  hat 
the  fervant  was  not  accountable  to  his  mafler  for  any  thing 
previous  to  the  contra£) :  That  if  being  once  the  father  of 
a  baftard  child  authoriftd  ibis  mafter  in  the  difcharge,  it 
would  alfo  any  fi^fequent  mojlcr  throughout  the  whole  of 
the  fervant's  life :  Tnat  nothing  appeared  to  fliew  the  fer- 
vant confentrd,  and  that  the  dedudiion  of  wa;Les  was  made 
without  his  confent. — On  the  other  fide  it  was  infiSed, 
That  the  pauper  was  not  in  p^int  of  fan  in  his  fervice 
during  the  laft  four  days,  and  there  were  no  circumflarces 
to  induce  the  court  to  fay  that  he  was  fo  by  CMlhu^lon  : 
That  the  fervant  could  not  have  fupported  an  adtioa 
againft  his  mafler  for  his  wages  during  his  imprifonment, 
and  therefore  could  not  againft  the  pariOi  claim  a  fettle* 
ment'.— By  L.  Mansfield:  It  is  not  necefl'ary  to  enter  into 
the  queftion  how  far  this  is  a.  crime,  becaufe  the  matter 
has  not  difcharged  the  pauper  upon  that  ground  :  That  it 
is  wrong  and  an  ofFence,  no  man  will  deny ;  but  whether 
|0  be  animadverted  upon  boih  by  the  ccclcfuflicul  and 
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common  law,  is  not  material  here :  To  be  fare  it  was  not 
punishable  as- a  crime  at  cr>mmon  law;  and  the  ftatuiea 
feem  only  to  go  to  the  punifliment  of  the  parents  for  the 
purpofe  of  fecuring  an  indemnity  to  tj)e  parifii.  But  here 
this  offence  is  not  sfiigned  as  the  reafon  for  dikbarging 
the  fervant ;  and  if  it  were,  1  have  no  difficulty  to  fay, 
that  I  think  a  mafter  hiring  a  fervant  after  an  offence  com- 
mitted, and  that  not  in  his  own  hou^c,  (hall  not  at  the  clofe 
of  the  year  difcharge  him  under  this  pretence  :  It  is  not  a 
debauching  of  his  fervant,  or  turning  his  houfe  as  it  were 
into  a  brothel.  I  do  not  go  on  that  ground,  nor  upon  the 
confent  or  implitd  agreement  to  go  before  the  end  of 
the  year,  for  there  was  none  :  it  was  sgainfl  the  intention 
of  both  parties  that  it  ihould  afFed  the  fectlement ;  and  if 
the  cafe  were  to  go  upon  that,  it  ought  to  be  returned  to 
the  feffioiiS  to  have  that  fad  flated ;  there  was  no  fraud  in- 
tended, becaufe  there  was  no  agreement ;  nor  did  the  maf- 
tcr  mean  either  to  prevent  or  promote  the  fetclement ;  but 
he  dedudls  a  fomething  to  leave  that  queflion  open,  which 
it  was  the  objed  of  oiher  per(ons  who  were  inttrefted  to 
have  difcufled.  The  true  point  then  is^  fuppofing  no 
wages  paid  and  no  agrccm;ent,  here  are  four  days  warning 
in  the  fervice,  and  it  is  by  means  cf  his' own  z&  that  he 
becomes  incapable  of  completing  if.  His  conduct  is  an 
offence  ^gainft  rnorality  and  the  laws,  in  what  jurirdidion 
foever  thofe  laws^  are  adminifhcd  ;  and  the  confequenccs 
of  it  are  equivalent  to  a  wilful  abfence:  I  therefore  think 
he  did  not  gain  a  fettlement:  h  is  well  put,  that  had  an 
action  been  broupht  for  his  was;cs,  he  could  not  have  re- 
covered  for  thefe  four  day?.   Cul,  Caf.  \  29. 

H.  23  G.  3.  K,  V.  Seagrave.  Themas  Brcu^h  and  his 
family  were  removed  from  Barkby  to  Seagrave^'  which  w^s 
confirmed  at  the  feilions,  and  the  fallowing  cafe  Sated: 
That  the  pauper  was  hired*  from  old  A^attinmas  to  old 
AUrtifimas  \^xYi2Lt  on  Sepiembtr  25th  he  told  his  mafter  be 
was  going  to  be  married  ;  that  his  mafter  made  no  anf>irer; 
that  he  went  on  Saturday  and  was  married  $  that  upon  his 
return  he  had  no  intention  of  quitting  his  fervice;  that  the 
mafter  f<iid  he  would  not  employ  him  any  longer;  that  be 
faid  he  would  go  if  he  would  p^y  him  his  year's  wages; 
that  the  mafter  refufed  it,  and  faid  he  would  only  pay  him  r 
for  the  time  he  had  ferved,  and  afked  him  if  he  would  take 
his  wages,  or  go  before  a  juftice ;  that  his  mafter  fet  out 
about  his  bufinefs  to  his  farm,  when  the  pauper  called  him 
back,  and  faid  he  would  take  the  money  for  the  time  he 
had  ferved,  and  that  ht  parud  with  his  own  €Pnfe/tt,'-^Tht 

court  thought  that  the  laft  words  of  the  cafe  as  fiated-vere 
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fo  clear  and  unequivocal  a  diffolution  of  the  contraf),  that 
they  would  not  pcjrffiic  it  to  be  argued.  Both  orders  quafhed, 
Cali.  Caf.  247. 

E.  23  G.  3,  K.  V.  TVtnterfett.     Georgi  Challenger  was 
removed   from  fyinUrfett  to  Stainburgb*      The  fei&ons 
quafhed  the  order,  and  flated  the  followifig  cafe  :  That  the 
pauper  was  hired  at  Rarnjley  fiatutes*  which  are  held  a  few 
days  before  Martinmas^  to  Thomas  Oundfwerth  of  Stainburgb 
for  one  year,  received  is*  for  his  gods-penoy, .  and  was  to 
have  three  guineas  wages  \  that  the  very  night  of  the  hir* 
ing,  the  pauper  fell  ill^  and  continued  iick  and  unable  to 
go,  and  did  not  go  into  bis  fervice  till  a  month  after  Martin'^ 
mas ;  when  the  pauper  and  his  mother  went  to  the  mafter'a 
houfe,  who,  being  from  home,  they  were  Ibewn  to  his  wife^ 
who  complained  that  the  pauper  had  nojt  come  to  bi^  fer* 
vice  according  to  the  agreement,  and  tberefon  refufed  t9 
receive  bint :  whereupon  the  pauper's  mother  faid,  '*  we 
**  mufi  fail  into  your  will  for  luageSf  and  take  what  you  will 
*'  allew  us i  *'  and  left  the  pauper  in  bis  fervice,.  where  he 
continued  until  Martinmas  following ;  when  the  mother 
was  fent  for,  and  received  for  forty-eight  weeks  wages  after 
the  rate  of  is.  2d.  per  week ;  being  lefs  than  the  rate  of  the 
original  wages.    By  h*' Mansfield :  The  fervice  had  never 
commenced  under  the  firft  contrad  ;  if  it  had,  no  doubt 
the  mafier  muft  have  fupported  him  in  his  ficknefs.    But 
that  is  not  the  quefiion  ;  the  point  is,  that  the  agreement 
afled  upon  here  was  a  frefli  agreement  when  he  recovered 
from  his  iickne(s$  and  the  beginning  of  his  fervice  was 
then.    Under  the  former  the  miftrefs  refufed  to  receive 
him.    Then  confidering  the  old  contrail  at  an  end,  the 
affual  fervice  was  but  for  eleven  months ;  that  is,  to  the 
Martinmas  next;  and  the  fubmittihg  to  the  abatement  of 
the  month's  wages  at  the  end  of  the  year  is  an  affirm* 
ance  of  the  agreement  made  by  his  mothers. and  this,  as 
refcinding  the  original  agreement,  deftroys  more  than  the 
legal  or  conftruliive  fervice  \  it  iliews  alfo  that  there  was  no 
hiring  for  a  year  \  fo  that  both  the  hiring  and  fervice  muft 
be  confidered  as  imperfe£l  and  inefi^£tuaK— ^f(//rr  J.   If 
a  fervant  is  taken  ill  after  the  fervice  has  commenced,  the 
mafter  is  bound  to  fupport  him,  and  cannot  turn  him  away 
on  that  account.    But  tt  is  not  true,  that  the  fervice  began 
'   undsr  the  firft  contra£^.    That  was  executory.    It  was 
made  fome  days  before  Martinmas  to  commence  at  Mar"- 
tinmas ;  and  in  fa£l  it  never  commenced.      When  the 
pauper  went,  they  made  a  new  contra£),  and  under  that  bis 
feryice  commenced.    Order  of  feffions  qualhed,  and  the 
original  order  affirmed.    Cald.  Caf  2g8« 
Vol.  III.  K  k  fl.  2< 
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H»  26  G.  3.  K,  V.  Grejham.  On  a  rule  to  ihew  cavfe 
i;yhy  an  order  of  feffions  of  the  city  and  county  ofNorw'ub^ 
confirming  an  order  of  two  jufticea,  fhould  not  be  quafhed. 
— —The  cafe  ftated.  That  ff^ifliam  Thomp/on  was  fettled  at 
Grf/ham^  when  he  hiicd  himfelf  for  a  year  at  the  wages  of 
3!.  to  Mr.  Cnemtr  of  Befou  Regis ;  that  he  duly  entered 
upon  bis  faid  fervice,  and  continued  therein  for  about  a 
quarter  of  a  year;  and  upon  fomc  difpuie  between  him  and 
his  mafter,  hia  mafier  infifted  upon  turning  him  away,  and 
threw  down  fifteen  (hiHings«  which  the  pauper  took  up, 
and  went  away  to  his  father's  h^ufe  in  N^nvicb^  where  he 
continued  for  fix  day$,  during  which  time  he  looked  upon 
himfelf  as  a  free  man :  That  the  pauper  then  returned  at 
the  requeft  ef  his  maRer,  and  continued  in  the  fervice  to 
the  end  of  the  year,  when  he  received  foity-five  (billings, 
'being  the  remainder  of  his  wages  agreed  for  at  the  hiring. 
*«By  L.  Manifield:  The  abfence  of  a  fervant  from  his  mar- 
ter's  fervice  is  an  equivocal  a£t,  and  therefore  may  be  ex- 
plained by  other  circumftance!* ;  but  if  it  appears  that  the 
contra£t  has  been  once  diflfolved,  it  cannot  be  fet  up  by  a 
new  agreement.  In  this  cafe  the  contra^  was  abfolutely 
dffiblved  :  The  mafter  infifts  upon  turning  him  away,  and 
jpays  him  down  all  his  wages  that  were  due ;  the  confent 
on  the  other  fide  is  by  taking  the  money  up  ^  then  bow 
does  he  come  back  again  ?  It  is  upon  the  requtfl  of  the 
mafter :  There  is  nothing  by  which  the'  abfence  can  be 
explained.     The  meaning  of  purging  an  abj/tnci  is  where 

the  aa  itfcif  is  doubtful. Rule  difcfaarged.     C^.  by 

'Durnf.  and  Eafij  101. 

T.  30  G.  3.  Jf.  V.  Grantham.  William  Read  and  his 
^ife  wer^  removed  from  AUingtsn  to  Grantham.  The  feffions 
confirmed  the  fame,  fubje£t  to  the  opinion  of  the  court  on 
the  following  cafe  t  Read  was  hired  a  fortnight  after  Mar* 
tinmas  1784  by  'N.  Leadenbam  of  JlHngtonj  for  a  year,  and 
entered  upon  his  fervice,  and  continued  therein  about  fuc 
weeks,  when«  with  his  mafter's  leave,  he  went  to  aiEfthis 
•  father,  who  was  ill,  where  he  ftayed  thirteen  weeks;  when 
he  returned  in  confequence  of  a  warrant  having  been  ob- 
tairfed  agalnft  him  at  the  tnftance  of  bis  m.after,  into  bis 
fervice  under  the  original  contraft,  and  continued  therein 
until  Sunday  evening,  three  .days  before  the  end  of  the 
vear,  when  his  mafter  came  home  in  liquor  and  abated 
nim,  threw  him  down,  and  afterSlvards  turned  hiih|out  of 
doors.  The  pauper  flept  at  his  father's  that  night  in  ^ 
.  iingion,  and  the  next  morning  bis  mailer  would  have  baa 
him  return  to  his  fervice,  and  (lav  out  the  year,  hot  be  re- 
^  fu&^  to  go  agaiDi  and  thrcatpned,  that  unlels  Ac  pitd  bin 
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tbe  whole  of  bt8  wages,  he  would  complain  of  the  ill  ulage 
he  had  received  to  a  magifirate.  The  mafter  then  agreed 
to  pay  htm  hit  full  year's  wages,  dedufl'mg  for  the  thirteen 
weeks  he  was  with  his  father;  which  he  took,  and  then 
left  his  fervicC)  contrary  to  the  ixprefs  requeft  of  hl$  maftir. 
— ^L.  Ktwfm  Ch.  J.  The  circumftance  ftated  in  the  cafe, 
that  this  tranfadioa  happened  only  three  days  before  the 
cad  of  the  year,  might  have  led  us  at  firft  to  fuppofe  that 
there  was  fome  fraud  intended  on  the  part  of  the  matter  ; 
but  none  is  ftated.  It  has  been  faid,  and  rightly  fo» 
that  an  aClual  fcrvice  is  not  neceflary,  for  that  a  anflruc* 
tivt  fervice  is  fufficient :  but  the  queftion  here  is,  whether 
we  can  (ay  that  there  was  a  conftruAive  fervice  for  the 
whole  year  i  and  whether  the  relation  of  mafter  and  fer* 
vant  fubfifted  during  that  time  ?  If  the  abfcnce  be  for  a 
reafonable  .caufe,  k  is  immaterial  whether  that  abfcnce  be 
at  the  beginning,  the  middle,  or  the  end  of  the  year.  And 
it  has  been  argued  that  this  was  an  abfence  for  a  reafon* 
able  caufe,  on  account  of  the  ill-treatment  of  the  mafter; 
but  here  there  was  no  animus  rruirtindi^  which  diftingui(bes 
the  present  from  the  clafs  of  cafes  alluded  to.  When  the 
fervaiit  was  ilUufed,  though  he  could  not  have  left  the  fer- 
vice without  his  mafter's  confent,  or  without  applying  to 
a  magiftrate  to  be  difcharged  on  that  account,,  yet  the 
mafter  did  confent  to  the  fervant's  leaving  him,  and  both 
parties  agreed  to  put  an  end  to  the  contradt.  If  the  maf- 
ter had  afterwards  complained  of  the  pauper's  not  ferving 
him  forthofe  three  days,  the  latter  might  have  anfwered  by 
faylngf  that  the  contrad  was  diflblved.  And  if  its  being 
abfolutely  put  an  end  to  only  three  days  before  the  expira- 
tion  of  the  year  will  not  defeat  the  Settlement,  what  line 
can  be  drawn  with  refped  to  the  time  of  the  fervice  which 
13  siecefiary  to  give  a  fettlement  f  If  one  day  or  three  days 
may  be  difpeofed  with,  any  other  time  may  be  equally  fo. 
In  foDie  cafes,  iiuked,  where  it  has  been  equivocal  what 
the  tranfafiioo  really  was,  and  the  fervant  has  paufed  and 
coafidered  whether  he  would  abfolutely  quit  the  fervice  or 
D0C9  other  circumftances  have  been  admitted  to  explain  the 
abfeode ;  but  here  was  no  fufpence,  no  hcus  ptninntia  ; 
for  both  the  mafter  and  fervant  agreed  to  put  an  end  to  the 
fervice.  The  o^fter  wiflied  to  turn  away  the  fervant, 
diough  unwarraaitably ;  and  though  the  latter  was  not 
bound  by  fiich  iiKtreatment,  he  afterwards  confcnted  to 
diflblve  the  cosifent.  JJUmr/i  J.  concurred*  Both  orders 
confirmed.    Dun^*  and  Eaft^  3  V.  '754,. 

M*  31  G.  3.     K,  V.  Cloyhydon,    Tw^o  juftices  removed 
the  pauper  from  Clejfgdbn  to  Vfculm%  The  feffions  quaflied 
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the  order,  and  dated  is  folloix^s :  That  the  pauper  lieing fet- 
tled at  Vfculm^  agreed  with  1V^  Budget  in  DanktfwttU  for  a 
jear,  at  the  wagts  of  iK  15s.  an^  fervcd  till  nine  days  be- 
fore the  end  of  the  year,  when  on  a  Sunday  morning  be 
went  away  in  order  to  get  another  place  wbw  faia  ye» 
ibould  be  up,  without  ^mg  any  leave  of,  or  mention* 
ing  it  to  his  matter  f  he  returned  on  the  Tuifdof  fot* 
lowing  about  fix  o'clock  in  the  morning,  when  he  alked 
his  matter  what  work  he  fhould  go  about;  the  mailer  toM 
him  he  might  go  and  ferve  the  matter  he  had  worked  for 
the  day  before.  He  faw  his  matter  about  an  hour  after- 
wards, who  then  paid  him  his  wages  up  to  that  time 
only.  No  converfation  patted.  He  then  went  away  and 
^  did  not  afterwards  return  :  he  wijhtd  U  hant  ftcjid  $ui  ibi 

yiar^  Ski  his  mafttr  would  not  let  £/m.-*L.  Kenyon  Ck.  J.  It 
is  now  too  late  to  fay  that  a  conflruSiivi  fervicif  purfuant  10 
a  hiring  for  a  year,  will  not  confer  a  fettloment,  though  I 
very  much  doubt  whether  a  greater  certainty  on  this  fub- 
jed  would  not  have  been  attained  by  attending  ttjidly  to 
the  woids  of  the  ad;  however,  in  order  to  preferve  ao 
nniformity  of  decifrons,  we  mutt:  adopt  the  conftrudipn 
which  has  fo  frequent}y  been  put  upon  it.  But  I  do  not 
know  that  it  ever  has  been  decided  that  a  fettlement  was 
obtained,  unUJs  by  con/iru&Un  the  relation  heHueen  mafier  emd 
jiYvant  continued  during  the  whoUyear*  The  cafes  of  K,  v. 
J  flip  (a),  and  K.  v.  MaddingtM  (^),  which  have  been  re- 
lied on,  do  not  govern  the  prefent.  In  the  formery  the 
fervant  did  not  return  until  after  the  expiration  of  the  year ; 
and  the  fafts  of  that  cafe  left  the  quettion  open  whether 
or  not  the  relation  between  the  parties  fubfifted  during  the 
whole  year :  The  court  there  thought  that  the  mafler  im- 
properly refufed  his  confcnt,  and  that  though  the  fervant 
were  not  in  the  adual  difcbarge  of  bis  duty  10  his  mafter's 
houfe ;  yet  as  he  was  liable  lo  be  caUed  into  hit  ina&er*» 
fervtce  during  the  remainder  of  the  year,  that  he  waa  con- 
AruAively  in  that  fervice  down  to  the  end  of  the  year. 
But  the  prefent  cafe  differs  from  that;  becaufe,  during  the 
continuance  of  the  year  a  furcher  ad  wis  done;  when  the 
iervant  returned  after  his  abfence,  the  mafter  not  only  ] 
fbund  fault  with  him^  but  refufed  to  take  him  again  into 
his  fervice :  it  is  true  that  the  fervant  wiihed  to  continue, 
but  both  parties  did  that  which  put  an  end  todie  cootrad; 
the  one  paid,  and  the  other  received  the  waga*  Afbnr  that 
period  the  fervant  waa  no  longer  under  Che  control  of  the 
matter.     In  K.  v.  IJUp  the  fervant  was  under  the  mafler's 
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control  during  the  whole  year  ;  he  was  liable  to  be  called 
into  the  mader's  fervice  whenever  the  mailer  thought  pro- 
per i  but  here  the  relation  between  the  mafter  and  fervant 
was  refcinded  before  the  cad  of  the  year  by  the  z£i  of 
both  parties  i  then  it  is  impoflible  to  fay  that  the  pauper 
was  confirudlively  in  the  fervice  after  that  time*  So  in 
the  cafe  of  £  v.  Maddington^  though  thefcrvaot  left  the  fer* 
vice  three  weeks  before  the  end  of  the  year,  and  went  to 
bis  friend,  becaufe  he  was  not  able  to  perform  bis  fervice* 
yet  there  was  no  a£i  done  during  the  year  to  put  an  end  to 
the  contract :  afterwards,  indeed,  when  the  mafler  paid  the 
wages,  he  dedudled  a  part  of  them  ;  but  he  could  not  by 
an  a&  ex  poji  Jacfo  deprive  the  fervant  of  the  benefit  to 
which  be  was  before  entitled.  But  the  cafe  of  K*  v« 
Grejbam  [a)  is  extremely  like  the  prefent ;  there  the  court 
held,  that  by  the  adt  of  accepting  the  wages,  the  fervant 
agreed  to  put  an  end  to  the  contract.  I  am  therefore  of 
opinion  that  there  could  be  no  con/lru^,U£  fervice  in  this  > 
cafe,  when  the  parties  themfelves,  by  mutual  confcnt,  put 
an  end  to  the  relation  of  mader  and  fervant  within  the 
)'Cir. ^^/t/hhurfi  J.  [b)  and  Gr^// J.  concurred.  Order  of 
clSons  quafhed.     Durnf,  zad  Enji^  ^  f^,  joo. 

(  •^«  The  following  cafe  belongs  to  the  feflion  ••  What    , 
*^  Ihall  be  deemed  abfence  with  leave  during  the  fervice,*' 
and  (bould   have  been   infcrted  in   the   preceding  (heet^ 
page  509>  after  the  cafe  of  K,  v.  St.  Andrew's  Holborn,'] 

T.  32  G.  3.  K.  V.  Eafl  Shi  ford.  J.  Mills  and  hii 
wif^  were  removed  from  Eajl  Sheffird  to  IVtlfordy  Berks. 
The  feffions  qoaflied  the  order,  and  ftated  the  following 
cafe :  The  pauper  was  hired  by  one  Birch  of  IVelford  for  a 
year,  at  four  guineas  wages  ^  he  accordingly  went  to  his 
fervice  on  the  day  appointed^  and  continued  there  eight 
weeks,  when  he  ran  away  and  was  abfent  thirteen  weeks, 
during  which  time  be  worked  with  and  received  wages 
from  another  perfon.  Birch  then  apprehended  him  by  a 
warrant ;  but  in  his  way  to  a  juftice,  afked  him  whether  he 
would  come  back  to  his  place,  or  go  to  prifon?  and  if  he 
would  come  back,  and  go  on  in  bis  place  as  he  ought  to 
do,  he  might.  The  pauper  faid  he  would  come  back ; 
and  his  mafter  alked  him  then,  what  he  fliould  be  willing 
to  abate  for  the  time  he  bad  been  abfent?  The  pauper 
faid,  he  thought  one  (hilling  a  week  would  not  hurt  him, 
which  was  agreed  to ;  and  the  pauper  returned  into  his 
fervice,  and  continued  till  the  end  of  his  year,  when  he 
received  all  his  wages,  except  the  13s.  which  had  been 
agreed  to  be  dedu£led<— L.  Kdny$n  Ch.  J.  If  the  old  con- 
tra&  were  diflblved   when  the  fervant  absented  himfelf^ 

(«)  Antif  iin4er  this  hcad«         *     {b)  BaUer  U  was  khCniU 
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and  a  new  one  entered  into  on  his  return^  I  agree  that  the 
pauper  could  not  gain  a  fettlement  by  fervtng  under  it. 
And  therefore  the  queflion  19,  whether  the  fervice  after  the 
pauper's  return  were  pei formed  under  the  old  or  new  con- 
trad  i  This  is  one  of  the  many  cafes  in  which  we  have 
to  regret  that  the  words  of  the  ftatute  have  been  departed 
from  :  But  as  there  is  a  feries  of  adjudged  cafes^  the  prin- 
ciple of  which  applies  to  the  prefent,  it  is  too  much  for 
us  to  overturn  chem  ;  though  if  the  queftion  were  now  to 
arife  for  thefirft  time,  perhaps. we  fliould  make  a  different 
determination.  It  has  been  decided  that  abfence  at  the 
1»egTnning,  the  middle,  or  the  end  of  the  year,  may  be  dif- 
penfed  with,  either  with  the  confent  of  the  mafter  or  for 
an  excufable  catife.  In  K,  v.  Hanbury  [a)  it  was  held,  that 
an  abfence  for  a  fortnight  did. not  defeat  the  fettlemen% 
though  the  wages  were  dedu£)ed  for  that  time.  Now  it 
is  impoffible  to  diflinguifh  this  cafe  from  that  in  princi- 
ple. It  has  been  faid  however  that  the  abfence  in  that 
cafe  was  for  a  ihortcr  period  than  in  the  prefent:  but  I 
wilh  that  thofe  who  ufed  fuch  an  argument  would  have 
drawn  the  line,  and  given  us  the  m  plus  ultra*  Probably, 
if  the  firft  cafe  after  the  ftatute  had  arifen  upon  an  abfence 
of  thirteen  weeks,  the  court  would  have  ftarted  at  the 
queflion  ;  but  the  court  have  gone  on  ft^p  by  fiep,  and 
having  held  that  fervice  for  a  fortnight  may  be  difpenfed 
with,  1  think  we  are  bound  by  the  principle  of  thofe  cafes 
^  to  fay,  that  this  pauper  gaintd  a  fettlement  at  ff'^glffrd  by 
hiring  and  fervice ;  for  on  his  return  he  was  received 
again  into  his  mailer's  fervice,  where  he  continued  under 
the  old  contra^.  There  is  no  pretence  to  fay  that  he  en- 
tered into  a  new  contrad^;  and  the  mafter's  oivjed  in  ap- 
prehending him  by  a  warrant,  was  to  compel  him  to  com- 
plete the  fervice  under  the  old  contra6l, — BuHsrznd  Grtfi 
Juftices  of  the  fame  opinion.  Order  of  feffions  quafhed. 
Durnf.  and  EaU^  4  V.  804. 
Pbetta.  ^*'  ^^^  13  G.  2.  r.  29.    Servants  in  the  Foundling  boj^t- 

uBfud,  ial  ihall  not  by  fuch  fervice  gain  any  fettlement  io  the  pa- 

Tffh  where  the  faid  hofpital  is  fituate. 

And  by  the  9  6.  3.  c.  31.  Servant)  in  the  AfagdaUn 
hofpital  (eflabltOied  for  the  reception  of  penitent  pniftitutes) 
fliall  not  by  fuch  fervice  gain  any  fettlement  in  the  pariib 
where  the  faid  hofpital  is  fituate. 

'vii.  Of  fettlement  hy  marriage* 

Whit  AtU  be  Heretofore  it  hath  been  fomewhat  doubtful,  what  (ball 

duned  a  fuA.    be  decmcd  a  Sufficient  marriage,  (b  as  (hat  a  woman  (haU 
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gmiaa  fettkiaent  thereby ;  nnd  cbe  courts  have  been/a«'<oaitogtiiit 
vourable  in  admitting  marriage^t  although  not  firi£l!y  fo*  ^ctdemenu 
Icmnized  according  to  the  laws  of  the  church  ;  but  now 
by  the  ftafute  of  the  26  G.  2.  c*  33.  a  great  diftindiion  i» 
fnade  betwecii  marriages  folcmpized  before  the25<h,day. 
of  Marth  17549  and  after  that  time :  for  by  the  faid  fta* 
tute  it  19  enabled*  that  after  March  25*  l7S4s  all  mar- 
riages (except  in  Scotland^  ajid  except  the  marriages  of 
jews  and  quakers^  where  both  the  parties  are  jews  or 
quakers  rerpe£lively}«  whieh  fliall  be  folemnized  without 
licence  or  publication  of  banns^  or  in  any  other  place  than 
a^  church  or  publick  chapel  wherein  banns  of  matrimony 
have  been  ufually  publiflied  (imlefs  by  fpecial  licence  from. 
the  archbifliop  of  Canttrbury)^  or  without  the  confent 
of  parents  or  guardians  .(where  either  of  the  parties,  not 
being  a  widower  or  widow,  b  under  the  age  of  21),  (htili 
be  null  and  void  to  all  intents  and  purpofes  wbatfoever. 
i^s  in  the  czkofChilbdm  and  Prefioiy  M.  33  G.  a.  Two 
juRices  removed  Eifvard  Youngs  Rjbecca  his  wife«  and 
Adary  their  cbildy  from  Chilham  to  Pre/Ian  near  Fruajham^ 
both  in  Airvr.  And  the  feffions  confirmed,  in  all  points, 
the  order  of  the  two  juftices*  The  cafe,  as  dated  to  appear 
to  the  feffions,  was,  that  riie  faid  Edward  Youngs  being 
legally  fettled  inPr^^i^  (and  not  being  then  a  widower,) 
was  on  the  asth  of  'January  1758^  without  the  confent  of 
bis  father,  who  was  then  living,  married  by  licence  in  the 
pariih  church  of  Tenhamt  to  Rdheua  Drury  (who  was  fet- 
tled in  the  faid  parifli  of  Ttnham^  and  who  is  removed  to 
Pr$ftmi  by  the  faid  order,  as  the  wife  of  the  faid  pauper) ; 
the  (aid  Edward  Youmg  being  then  an  infent  of  20  years  s 
and  that  afterwards,  the  faid  Ribicca  was  brought  to  bed 
in  the  parifh  of  Chilkam%  of  the  faid  Mary^  removed  by  the 
order.  It  was  argued  in  fupporc  of  thefe  orders,  that  the 
word  vnd  in  the  aA  may  be  conftrued  voidabU ;  and  that 
it  is  highly  unreafonable,  that  a  virtuous  young  woman 
and  her  innocent  children  fliould  be  turned  adrift,  and  be 
confidered  as  a  whore  and  baftar ds,  without  having  any  op* 
portnnity  to  conteft  fo  fevere  'a  judgment  againft  them : 
Therefore  that  this  marriage  ought  to  be  avoided  by  a  fen* 
fence  in  the  ccqlefiaftical  court;  and  not  in  a  collateral 
method,  by  an  tx  faty  order  of  jufiices,  made  without 
bearing  them  or  any  perfon  on  their  behalf. — By  L.  Mam* 
fiild  Ch.  J*    This  point  will  admit  of  no  manner  of  doubts  , 

There  is  this  plain  diftinfUon  between  things  void  and  void'^ 
abU.  Where  the  law  makes  a  thing  void  for  the  benefit 
of  the  parties  concerned,  they  may  waive  that  advantage  if 
tbey  pleafe.    B  uc  the  marriage  aft  is  avowedly  naadc  againj[ 
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both  the  contraf^ing  parties,  and  therefore  they  (hall  not 
waive  the  difabilities  of  it  at  their  own  option.  The  mar- 
riage is  void  and  null  to  all  intents  and  purpofes,  even 
though  the  parties  flioald  afterwards  agree  to  it,  wherever 
the  fa6t  appears  dire£)ly  contrary  to  the  ftatute.— -And  by 
the  whole  court :  Let  the  order  be  quaflied  as  to  Rihecca 
and  the  child,  and  confirnied  as  to  the  pauper  Edward* 
Bur.  Sit.  Caf.  486.     Black.  Rgp.  192. 

E,  21  G.  3.    King's  Norton  and  NortbfUld.    Two  juf- 
tices  made  an  order  to  remove  Abigail  Jones^  widow  of 
yofeph  Jonet^  from  the  parifh  6f  King's  Norton  to  the  parifli 
of  Northfiild;   which  order  the  feffions  confirmed  upon 
appeal,  and  ftated  fpecially :  That  the  pauper  Abigml  Jomt, 
being  fettl<d  at  King's  Norton^  in  the  year  I775>  inter- 
married  with  Jofrph  Joms  a  fettled  inhabitant  of  Mrii^tf^ 
at  Buerly^hill  chapel  in  the  parilb  of  Kingfwinftrd  in  the 
county  of  Stafford^  which  was  ereAed  in  the  year  1765, 
and  then  duly  confecrated,  and  in  which  divine  fervice  had 
been  publickly  and  regularly  celebrated  ever  fince ;  and 
wherein  banns  of  matrimony  had  been  often  publiflied,  and 
marriages  celebrated  prewous  to  the  marriage  in  queftion  r 
Th4t  the  faid  chapel  was  a  new  one,  erefted  fiuce  the 
marriage  a£^,  and  not  ereded  on  the  foundation  pf  one 
that  was  ancient ;  and  ho  a£l  of  parliament  was  obtained 
for  eredting  the  faid  chapel,  or  for  celebrating  marriages 
there.    The  two  orders  being  removed  into  the<  court  of 
,king*s  bench,  the  queftion  was,  Whether  the  marriage 
was  void  by  the  provifions  of  the  faid  a£l  f — On  fhewing 
caufe,  it  wa$  contended  that  the  words  nfualfy  puUiJhed  \n 
the  aA  ought  to  be  confidered  to  mean,  ufually  at  the  time 
when  the  marriage  in  queftion  took  place.     If  fo,  there 
was  enough  ftated  in  the  cafe  for  the  court  to  confider  this 
as  a  chapel  in  which  banns  had  been  ufually  publilhed* 
The  word  often  h  nearly  tantamount  to  uJuaUy ;  but  if  it 
were  not,  yet  as  it  is  a  rule  that  an  order  of  feffions  is 
always  to  be  fupported,  unlefs  fomething  appears  exprcfsly- 
on  the  face  of  it  which  jQiews  it  to  be  againft  law,  the 
court  would  intend  this  to  be  fuch  a  chapel  as  the  ad  re- 
quired, there  being  no  dired  aflertion  to  the  contrary.     If 
the  conftrufiion  contended  for  on  the  other  fide  (bould  pre- 
vail, this  z&  would  prove  a  trap  to  clergymen  and  innocent 
perfons,  who  could  not  be  expcAed  to  fearch  into  hiftory^ 
to  difcover  the  exaA  time  when  marriages  firft  began  to  be 
celebrated  in  any  particular  chapel.     It  is  hard  perhaps  to 
draw  a  linej  but  here,  an  ufage  was  dearly  eftabliiheil 
long  before  this  marriage  took  place.—- ^— Againft  the  va- 
lidity of  Che  marriage,  it  was  argued,  that  the  afi  is  to  be 
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conllrued  as  if  the  cafe  bad  happened  the  day  after  it  had 
pafled.  Ufage^ff/ cannot  vary  the  cafe.  Arguments  of 
bardihip  and  inconvenience  can  only  be  reforted  to,  when  • 
the  law  is  doubtful ;  but  here  the  words  of  the  fiatute  are 
dear*  This  is  no  more  a  trap  than  any  other  prohibitory 
law.  After  the  pafling  of  the  aA,  no  marriages  have  been 
attempted  to  Jbe  celebrated  in  Lincoln*!' Inn  chapel,  Gray's^ 
hn  chapel,  and  many  others,  although  they  are  old  cha« 
pels,  becaufe  banns  had  not  been  ufually  publiflied  in 
them  ;  and  it  would  be  abfurd,  if  a  chapel  creficd  fince 
the  aft  ihould  be  m  a  better  fituation  in  that  refpcA  than 
thofe  which  had  exided  before.— —-£»•  Mansfield:  I  was  for 
fome  time  averfe  to  determine  a  queftion  of  fuch  feriou^ 
confequence  in  a  collateral  way,  on  a  fettlement  cafe. 
But  upon  more  confideration,  I  think  we  ought  now  to 
decide  it.  If  there  has  been  an  abufe,  we  ought  to  ftop  it  as 
early  as  poffiblc.  A  delay  might  lead  to  a  fuppofition  that 
we  doubt,  when  in  truth  we  do  not.  *The  ad  ticarly 
meant  chapels  exifting  at  the  time.  I  am  of  opinion  that 
this  marriage  was  void  by  the  provifions  of  the  ftatute. 
Douglas^  634*  CaL  Caf,  115.  [Soon  after  this  determi- 
nation was  known,  an  a£l  was  pafled  21  G.  3.  r.  53.  for 
making  all  marriages  which  had  been  folemnized  in  any 
parifli  church  or  publick  chapel  ere£led  (ince  the  ftatute  of 
the  26  G.  2.  and  confecrated,  valid  in  law,  and  to  exempt 
the  clergymen  who  had  folemnized  fuch  marriages  from  the 
penalties  of  that  ftatute.] 

//.  26  G.  3.  Stanton  upon  Hint  Heath  and  Hordnctt. 
Mary  Afiles  and  j/nn  her  infant  daughter  were  removed 
from  Stanton  to  Hordnett.  The  feflion^  confirmed  the  order,  . 
and  ftated  the  following  cafe :  That  Mary  MUes^  an  illegi* 
timate  child,  was  born  at  Hordnett ;  that  flie  was  married 
on  the  yoihjanuary  1782,  ftie  being  then  under  21  years 
of  age,  to  Richard  Teect^  who  was  born  at  Stanton^  and 
was  sdfo  under  2 1  years  of  age,  and  illegitimate  ;  that  hts 
putative  father  died  in  1779,  and  his  mother  in  1764. 
The  putative  father  of  Afary  died  feveral  years  before  her 
marriage,  and  her  mother  in  1772  married  Richard  Lowe^ 
who  as  well  as  his  wife  are  ftill  living.  Neither  Richard 
Tetce  nor  Afary  Miles  had  ever  any  guardians  appointed, 
nor  was  any  confent  given  to  their  marriage  by  any  ptrfon 
ading  in  that  cbara£ler»  nor  by  the  parents  on  either  fide  ; 
but  the  faid  Richard  Teece^  who  applied  for  a  licence^  fworef 

that  the  parties  were  both  of  age. The  queftion  for  the 

opinion  of  the  court  turned  on  the  validity  of  this  mar« 
riage.—— After  hearing  counfel  on  both  fides,  L.  Manf^ 
field  f9id|  (be  queiUon  is^  What  is  the  law  ?  1  he  meaning 
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of  the  a£l  [26  G.  2.  c.  33.]  is,  that  where  there  is  the  con* 
fent  of  a  father,  or  guardian  lawfully  appointed^  or  of  a 
moiher,  or  guardian  appointed  by  the  court  of  chancery, 
the  marriage  (ball  be  vah'd  $  but  here  there  was  no  content 
by  any  one,  confequentl/,  in  my  opinion,  it  is  void  by  the 
marriage  z&.  There  is  no  reafon  to  except  illegitimate 
children,  for  they  are  within  the  mifchiefs  intended  to  be 
remedied  by  the  ad.  By  the  court :  Both  orders  coa« 
firmed.    CM/ts  by  Durnf.  and  Eqft^  i  F.  96. 

1 
MarrUfLCi  in  Xhb  pafTage  into  Shetland  being  left  open  by  the  aA, 

Scotland,  many  pcrfons  have  found  their  way  thither  to  be  inarried, 

in  a  manner  very  clandeftine  and  irregular.  And  there 
hath  been  diverfity  of  opinions  concerning  the  validity  of 
fuch  marriages. 

Lord  Stair f  in  his  Infiitutions  of  the  Law  of  SMkndt 
page  26,  fays,  '*  The  publick  folemnity  of  marriage,  ii  a 
matter  of  order,  juftly  introduced  by  pofitive  law,  for  the 
certainty  of  fo  important  a  contra^ ;  but  not  effential  to 
marriage.  Thence  arifes  the  difiindion,  of  publick  or  fo-. 
lemn,  and  private  or  clandefiine  marriages.  And  although 
pcrfons  who  ad  contrary  thereto  may  be  juftly  punifbed  (as 
in  fome  nations  by  exclufion  of  the  iflue  of  fuch  marriages 
from  fucci;ffion),  yet  the  marriage  cannot  be  declared  void 
and  annulled.;  and  fuch  exclufions  feem  very  unequal 
againft  the  innocent  children.  But  by  the  cuftom  of  Sc$t- 
land,  cohabitation,  and  being  conun'only  reputed  man  and 
wife,  validates  the  marriage,  and  gives  the  wife  right  to 
her  thirds,  who  cannot  be  excluded  iherefrom^  if  (he  was 
reputed  lawful  wife,  and  not  queftioned  during  the  buf* 
band's  life,  till  the  contrary  be  clearly  proved." 

Mr.  Erjkine^  in  his  Principles  of  the  Law  of  ScMmJf 
pages  6a  and  64,  fays,  *«  It  is  not  neceflary  that  marriage 
be  celebrated  by  a  clergyman.  The»  confent  of  parties 
may  be  declared  before  any  magtftrate,  or  fimply  before 
witnefles.  When  the  order  of  the  church  is  obferved,  the 
marriagt  is  called  regular ;  when  otherwife,  claodeftine. 
Towards  a  regular  marriage,  the  church  requires  procia* 
mation  of  banns  in  the  churches  where  the  bride  and  bride* 
groom  refide.  Formerly,  not  only  bifbops,  but  preiby* 
series,  alTumed  a  power  of  difpenfing  with  proclamation  of 
banns  on  extraordinary  occaiions :  but  this  hath  not  been 
ftxercifed  iince  the  revolution/' 

In  M^DouafPs  Inflttute  of,  the  Law  of  Sculmid^  vol.  u 
p.  112.  he  fays,  **  Marriage  b  perfeAed  by  fole  confeot^ 
for  carnal   knowledge  is  only  the  confummatioii  <^  it. 

Marriage  is  either  folenm  or  clandeftinct    A  foieillfl  mar- 
riage 
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riage  is  that  which  is  celebrated  hy  a  minifter  of  the  e(Ia- 
bii&ed  churchy  or  one  having  the  benefit  of  the  toleratioa 
a£^,  after  due  proclamation  of  banns.  This  ought  regu« 
larly  to  be  done  three  feveral  Sundofs^  in  the  churches  ref- 
ped^ively  where  the  parties  frequent  divine  fervice ;  but  if 
they  belong  to  an  epifcopal  meeting,  it  muft  be  done  in 
their  congregation,  and  likewife  in  the  parifli  churches 
where  the  parties  refide ;  and  in  cafe  the  minifter  of  fuch 
parifli  fliall  neglefl  or  refufe  to  pubiifh  the  banns,  it  is  de« 
dared  fufEcient,  if  done  io  the  epifcopal  congregation 
alone.  But  the  publick  folemnity  is  only  a  matte?  of  order, 
and  not  efiential  to  marriage  ;  and  therefore  by  the  law  of 
Scotlmnd^  not  only  a  marriage  folemnized  by  any  minifter 
or  prieil  is  good,  but  likewife  cohabitation  as  man  and 
wife,  fufficiently  afcertains  the  marriage,  not  called  in 
queftion  during  their  joint  lives*  Thofe  marriages  which, 
are  not  folemnized  according  to  the  order  of  the  church, 
are  termed  clandeftine.  Notwithftandiog  that  clandeftine 
marriages  are  equally  binding  with  folemn  ones,  certain 
penalties  are  impofed  upon  the  parties,  who  thereby  ^St 
contrary  to  the  order  of  law  \  thefe  are,  imprifonment  for 
three  months  and  a  penalty  upon  the  parties,  with  perpe- 
tual baniihment  or  other  arbitrary  punifliment  upon  the 
perfon  that  folemnizeth  the  marriage.  Of  old,  the  parties 
loft  their  refpedive  interefis  of  jus  mariti  and  jus  niiH^  \ 
but  that  afterwards  was  altered.  Perfons  xefiding  in  Scot* 
Undy  whe  marry  in  England  or  Inland^  without  proclama* 
tion  of  banns  in  due  courfe,  are  fubjed  to  the  pains  of 
clandeftine  marriages.  And  the  witnefles  to  an  irrtgulaff 
marriage  are  fubjed  to  a  fine.'' 

But  whether  clandeftine  marriages  in  Scotland^  of  Eng^ 
lijb  parties,  who  refort  thither  to  evade  the  Englijb  law, 
fliall  be  fuftained  in  EngJand^  hath  been  doubted.  And 
very  learned  men  have  queftioned,  notwithftanding  that 
fuch  marriages  are  valid  by  the  law  of  Scotland^  whether 
they  are  effe^ual  in  England.  Where  parties  are  bound, 
by  the  laws  of  their  own  country,  to  execute  any  import* 
am  zGt  or  contract  with  certain  folemoities  \  it  is  doubted 
whether  they  can  elude  their  own  law,  by  going  purpofely- 
to  another  country  where  fnch  folemnities  are  not  cflential, 
^d  then  returning  immediately  when  the  z6t  is  done.  It 
is  a  queftion  of  publick  law ;  and  the  moft  celebrated  writers 
on  publick  law  have  holden  that  fuch  an  ad  is  fraudulent  $ 
it  \%  fraudtm  faarg  legi^  which  the  laws  of  all  natibns  dif- 
allow.  In  the  cafe  of  Rsbinf^n  and  Bland^  M,  i  G.  }• 
which  was  upon  a  fecurity  given  in  France  for  money  there 
loft  at  play,  wherein  the  locality  q{  the  tranfadlkin  came 
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in  queftion,  there  is  an  abitir  obfervation  of  L.  Mamfitld 
very  remarkable.  "  As  to  the  money  won  at  play,  by 
the  rule  of  the  law  of  England^  no  adion  can  be  mainuin<- 
ed  for  it.  To  this  it  has  been  objcdcd;  that  the  comrad 
was  made  in  Frana :  Therefore  the  law  of  Frana  muft 
prevail,  and  be  the  rule  of  determination  ;  by  which  law. 
It  is  alledged,  that  the  money  is  there  recoverable  before  the 
Diarihais  of  Frana^  who  can  enforce  obedience  to  their 
fentences  by  tmprifonment.  I  admit  that  there  are  many 
cafes,  where  the  law  of  the  place  of  the  tranfaAion  (hall  be 
the  rule:  And  the  law  of  England  is  as  liberal  in  this  re- 
aped as  other  laws  are.  It  has  been  laid  down  at  the  bar, 
tba't  a  marriage  in  a  foreign  country  mud  be  governed  by 
the  law  of  that  country  where  the  marriage  was  bad. 
Which,  in  general,  is  true.  But  the  marriages  in  Sc^tland^ 
of  perfons  going  from  he»ce  for  that  purpofe,  were  in- 
Itanced  by  wa^  of  example.  Tbgy  may  come  under  a 
very  different  confideration  \  according  to  the  opinion  of 
Hubirus^  P*.33*  ^^^  other  writers.  No  fuch  cafe  hath  yet 
been  litigated  in  England^  except  one,  of  a  marriage  at 
Ofltnd^  which  came  before  L.  HardwUkg ;  who  ordered 
it  to  be  tried  in  the  ccclefiattical  court:  But  the  young 
man  came  of  age^  and  the  parties  were  married  over 
again ;  and  fo  the  matter  was  never  brought  to  a  trial.'* 
Burr.  Man$f,  IO79. 

But  in  BulUr*^  Law  of  Nift  prius^  p.  113.  there  is  a 

ihort  note  of  a  caufe  wherein  this  point  was  afterwards  de« 

termihed,  upon  an  appeal  to  the  delegates  \  viz.  **  C$np<' 

ton^rvA  Beartroftj  ift  December  J768.    *  The  appellant  and 

refpondent,  both  EngUJh  fubjeds^  and  the  appellant  being 

under  age,  ran  away  without  the  confent  of  her  guardian, 

and  were  married  in  Scotland  \  and  on  a  fuir  brought  in  the 

fpiritual  court  to  annul  the  marriage,  it  was  holdcn  that  the 

marriage  was  good." 

Whatfttllbe  ?*.  2  G.  3.    Stockland  and  Chardland*     y^bn  Mocs  and 

deemed  fuffitient  Elizabeth  Mafcfi^  father  and  mother  of  the  pauper,  being 

«vi<rciice  of  a      Yiotltx  refident  in  the  parifli  of  Cbardland,  about  the  year 

marriage,  Mtoa  -  ,       ^  .i.-.  ' 

letaemcat.  ^7^h  V9ti\i  from  thence  together,  declarmg  they  were  go- 

ing to  be  married  ;  and  foon  returned,  declaring  they  had 
httn  married  :  And  from  thenceforward  cohabited  as  man 
and  wife  for  about  30  years,  until  the  death  of  the  faid 
Elizabeth.  The  pauper  was  born  at  Chardiand  in  1725, 
and  there  baptized,  and  his  baptifm  regiftred  as  the  fon  of 
John  and  E*izab(th  Maes.  The  faid  John  and  Eiizabetb^ 
fome  years  before  the  death  of  the  laid  Elizabetby  removed 
from  the  faid  parifh  of  Chard/and  to  the  parifli  of  Sto^Uandy 
9nd  there  acquired  a  C^ttlenaent  by  renting  a  tencnicm  of 
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50 1,  a  year.  They  carried  with  them,  From  Chardland  xa 
StoiilanJf  the  faid  pauper  their  fon^  who(e  fettlement  de* 
pcndcd  upon  this  queibon.  Whether  the  faid  JohH  and 
Elizabith^  the  father  and  mother  of  the  pauper,  were  to  be 
conGdered  as  hufband  and  wife  at  the  time  of  his  birth  i 
It  was  contended  at  the  feffions,  that  the  faid  John  and 
Eliicahetb  were  never  married  ;  or  if  they  were,  that  the 
faid  Etixabith  had  a  former  hufband  then  living.  Concern* 
ing  which,  feveral  witnefTes  having  been  examined  on  both 
fides,  the  faid  J9bn  Mot$  the  father  was  produced,  in  order 
to  prove  that  he  and  the  faid  EUzabttb  were  never  married, 
and  that  the  fuppofed  other  hufband  was  then  living. 
But  the  court  refufcd  to  receive  his  teftimony.  And  on 
confideration  of  the  evidence  before  the  cotirt,  they  were  of 
opinion  that  the  marriage  of  John  and  Elizabeth  was  fuffi-^ 
ciently  proved,  and  that  the  pauper  gained  a  fettlement  at 
Stockland^  as  part  pf  their  family,  and  difcharged  the  order 
of  the  two  juftices  for  removing  him  to  Chardland.  It  was 
moved  to  quafli  the  order  of  feffions.  The  objcdion  was, 
that  they  ought  to  have  admitted  the  father  to  give  evidence 
of  bis  nerer  having  been  lawfully  married.  But  L.  Manf- 
fiild  feemed  to  think,  that  30  years  cohabitation  as  man 
and  wifr  was  fufficient  proof  to  the  jtiflices  to  found  an 
order  of  renaoval  upon*  However,  a  rule  was  made  to 
fliew  caufe.  But  on  the  laft  day  of  the  term  the  obje£lion 
was  given  up;  and,  by  confent,  the  order  of  fe/fions 
was  affirmed,  and  the  recognizance  difcharged.  Burtm 
Sittl.  Caf.  5c8. 

E.  1  G.  3.  St.  Devirtux  and  Much  Dewchurch.  The 
queftion  before  the  feffions  was^  Whether  the  marriage  of 
JtbH  and  Sufannab  Meredith  was  fufficiently  proved  i  One 
witnefs  made  oath,  that  he  and  another  witnefs  were  pre- 
fent  on  the  7th  day  oi  February  1758,  when  a  marriage 
Was  folemntzed  in  the  parifh  church  of  St.  Devneux  bc^ 
tween  the  faid  Jehu  and  Sufannab  Miredith^  by  the  mi« 
nifter  of  the  laid  parifh  by  banns.  And  it  appearing  to 
the  faid  feffions,  that  the  entry  of  the  fiud  marriage  in 
the  regifter  book  of  the  faid  parifh  was  made  in  manner 
following,  VIZ.  ^*  1758.  Jobn  MtndHb  and  Sufannab  Jen^ 
Uns  were  married  by  banns/'  buc  neither  the  miniuer, 
parries,  nor  witoefics  figned  the  faid  entry,  and  that  no 
other  entry  of  the  faid  marriage  was  ever  made,  they 
therefore  were  of  opinion,  that  the  marriage  was  not 
legally  proved.  On  (hewing  caufe,  it  was  urged  in  fup* 
port  of  their  opinion,  that  this  appeared,  upon  the  fbte  of 
^ihe  cafe,  to  be  a  void  marriage*  For  although  the  omiffion 
of  banns  ^t%  originaily  only  an  offence  agiiait  the  eccle- 

fiafii^ai 
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fiafticai  law,  and  even  after  the  7  &  8  W.  e.  35,  /  2.  the 
mintfter  and  clerk  and  man  married  without  licence  or 
banns  were  only  fubjed  to  a  penalty ;  yet  iioce  the  z&  of 
the  26  Cr.  2.  £,  33*  an  entry  of  this,  properly  figned,  is 
become  fo  efl'ential  a  circumftance,  that  witbont  it  the 
marriage  itfelf  is  null  and  void.  But  the  couit  were  of 
a  diiFerent  opinion.  And  L.  Mansfttii  faid.  It  was  not 
incumbent  on  the  perfons  married,  to  prove  that  the  banns 
were  publifiied,  nor  doth  the  entry  directed  to  be  made  af- 
U&.  the  validity  of  the  marriage.  In  a  fuit  perhaps  in 
the  ecclefiaftical  court  for  jaditation  of  marriage,  it  may 
be  neceflary  to  prove  that  all  the  folemnities  of  the  mar- 
riage a£t  have  b€«n  pun^ually  arid  regularly  complied  with: 
But  God  forbid  that  in  other  cafes  (the  legitimacy  of  chil- 
dren and  the  like)  the  ufual  prefumptive  proofs  of  marriage 
Ihould  be  taken  away  by  this  ftatute.  It  was  canvafled  in 
parliament,  at  the  time  when  the  ad  was  made,  and  uni- 
verfally  agreed  by  all  wbofe  opinions  were  worth  having, 
that  it  would  not  become  neceflfary  to  prove  the  publication 
of  banns.  But  at  the  fame  time  he  declared,  that  it  was  a 
matter  of  great  publick  concern  for  thi  prefervation  of  pe- 
digrees (which  were  now  become  very  difficult  to  prove]  t 
And  the  entry  ought  to  have  been  made  accoiding  to  the 
diredions  of  the  zSk.  He  went  fo  far  as  to  declare,  that 
an  information  oi/ght  to  be  granted  by  the  court  againft  ibe 
miniHer  for  omitting  it,  if  it  Ihould  appear  clearly  that  it 
was  owing  to  his  negle^ ;  and  that  fucb  information  (hould 
be  profecuted  by  the  attorney  general  at  the  king's  cxpenl^e; 
which  he  did  not  doubt  Would  be  readily  direded,  upon  the 
recommendation  of  the  court.  And  he  ordered  the  faA  to 
be  further  inquired  into*  And  it  came  out  that  a  regular 
entry  had  been  made  ;  and  that  which  was  produced  to  tbe 
juftices,  was  only  a  minute  or  memorandum.  So  the  mi- 
nifter  was  juftificd.  Burr,  SatL  Caf.  506.  Biadt,  Rep.  367. 
Finally,  In  the  cafe  of  Atorris  an^  MilUr^  E.  7  G.  3. 
On  an  aAion  for  criminal  converfation  with  the  plaintiff's 
wife,  the  qu^ftion  was,  whether^  to  fupport  the  a^on, 
there  muft  not  be  proof  of  an  afiual  marriage  i  The  fad 
was,  they  were  married  at  May-fair  chapel.  .  The  regifier 
or  books  could  not  be  admitted  in  evidence.  KmK  ivbo 
married  them,  was  tranfpiorted ;  and  the  clerk,  who  was 
prefent  at  the  marriage,  was  .dead.  So  that  the  plaintiff 
coold  not  prove  the  adual  marriage  hj  any  evidence.  But 
the  counfel  for  tbe  plaintiff  proved  articles  between  the 
man  and  his  wifct  made  after  marriage,  for  fettling  of  the 
wife's  eftate,  with  the  privity  of  relations  on  both  fidci. 
They  proved  cohabitatioii*  namcj  and  reception  of  her  by 
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every  ono  as  his  wife,  and  tnfifted-that  this  evidence  19  ad« 
miffible;  and  that  lately  jn  eje£lmcnr,  before  L.  Afjw/^ 
feid^  this  fort  of  evidence  was  ofFered  and  received.  Unto 
which,  L.  Mantfield  faid,  It  certainly  may  be  done  fo^ 
in  ail  cafes  except  two :  One  is  in  profecutiona  for  bigamy  s 
and  this  cafe  (if  fuch  proof  cannot  be  here  received)  is  the 
other.  It  was  proved  further,  that  the  defendant  Millgr 
confeifed  to  the  landlord  of  the  lodgings,  that  (he  was  cap* 
tain  MorrWi  wife,  and  that  he  the  defendant  had  commit«> 
ted  adultery  with  her :  And  confeflion  is  the  ftrongeft  evi* 
dencc.— — L.  Mansfield:  I  do  not,  at  prefcot,  remem-* 
ber  any  adion  for  criminal  converfation,  when  an  a£tual 
marriage  was  not  proved.  Proof  of  adaa!  marriage  is  aU 
ways  ofed  and  underftpod  in  oppofition  to  proof  by  coha* 
bitation,  reputation,  and  other  circumftances  from  which  a 
marriage  may  be  inferred :  But  we  will  take  time  toconfider 
of  it.  Afterwards,  he  delivered  the  refolution  of  the 
court :  In  thefe  anions  there  mu((  be  proof  of  a  marriage 
in  fa^,  as  contrafled  to  cohabitation  and  reputation  of 
marriage  arifrng  from  thence.  Perhaps  there  need  not  be 
ftrid  proof  fcom  the  regifter,  or  by  a  perfon  prefent ;  but 
ftrong  evidence  muft  be  had  of  the  fa6l»  as  by  a  perfon 
prefent  at  the  wedding  dinner,  if  the  regidef  be  burned, 
and  the  minifter  and  clerk  are  dead.  The  cafe  of  bigamy 
is  ftrongcr  than  this.  And  on  an  indidlment  for  that  of« 
fence  Denifim  J.  on  the  Norfolk  circuit,  ruled,  that  though 
a  lawful  canonical  marriage  need  not  be  proved,  yet  a  mar* 
riage  in  fa£t  (whether  regular  or  not)  muft  be  ihewn.  But 
except  in  thefe  two  cafes,  1  know  of  none,  where  reputation 
is  not  a  good  proof  of  marriage.  Burrn  Mamf*  2057* 
Block*  Rjp.  631.  • 

It  feemeth  to  be  a  good  general  rule,  that  a  woman  wife  fliaii  follow 
marrying  a  hufband  who  hath  a  known  fettlcment,  (hall  thehuib«n4'i 
follow  the  hufband's  fcttlement.  And  although  in  the  ^^«'«"^"'- 
cafe  of  Upbotttry  and  Dunk/wilfj  M.  i  G.  it  was  held,  that 
the  wife  ihall  not  gain  a  fettlcment  with  the  huiband,  un* 
til  (be  hath  livei  with  him  40  days  unrenioveable  as  part  of 
his  family ;  yet  afterwards,  in  the  cafe  of  X.  and  Pince* 
bortoiif  M*  3  G.  it  was  agreed  by  the  court,  that  a  wife 
is  to  be  fent  to  her  hufband's  fettlcment,  though  (he  never 
lived,  with  him  there.  And  in  the  cafe  of  St.  Gi/ri's  and 
Everjfy  Bhckwaiir^  H.  \o  G.  the  widow  was  removed  to 
the  deceafed  hufband's  fettlement,  though  (he  had  never 
been  there ;  and  it  was  rujed  by  all  the  court,  that  the  re- 
moval was  good,  and  that  (he  muft  be  fent  to  the  !aft  legal 
fetlement  of  ber  faufband^  haying  acquired  no  other  fet- 
14  tlcmct)t 
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tlement  fioce  bis  death.    CaJ.  rf  S.  89.    i  Seffl  C  xo. 

%SifflC.  lit. 

IVtrcctngaia         It  fecocth  tlfo  to  be  agreed,  that  a  wife  can  gain  no 

^^^h^^      feitlcmcnt  fcparatc  and  diftind  from  her  huftand,  during 

lisAiiiii*  the  coverture.    As  in  the  cafe  oiAjtbrop  R/Mling  and  IVhiu 

Roding,  M.  30  G.  2.  (hereafter  following) ;  where  the 

wife.  Sifter  the  huiband  was  run  away^  went  to  live  upoa 

a  copyhold  of  her  hufl>and's»  where  her  hufliand  had  never 

refided:  it  wal  held,  that  although  {he  might  not  bere<> 

moved  from  thence,  yet  (her  hu(band  being  living)  Ihe 

could  not  thereby  gain  a  fettlement.  * 

^*^'^  u'^V       It  feemeth  alfo  to  be  agreed,  that  a  woman  marrying  a 

tfluUiMt  Mt     hu^^ixl  that  bath  no  known  fettlement,  doth  not  lofe  her 

kaowiu  former  (ettlement  which  (he  had  before  marriage.    But 

the  great  point  of  difference  hath  been,  whether  fuch 
fettlement  continues  to  her  during  the  coverture,  or  it  is 
fufpended  during  her  coverture,  and  only  revives  after  the 
hu(band*s  death.  Which  point  includes  in  it  this  qucftion, 
Whether  the  parifli  where  the  woman  was  laft  legally  fet- 
tled before  marriage,  (hall  by  barely  proving  fach  mar* 
riage,  avoid  the  fetdcment  with  them  during  the  hulband's 
life  i  or  whether,  in  order  to  avoid  fuch  fettlement,  it  11  not 
alfo  neceflary  for  them  to  prove,  that  fuch  womatt  bath 
gained  another  fettlement,  that  is  to  fay,  that  the  hufband 
bath  a  fettlement,  and  where? 

In  relation  to  which  cafe,  where  the  hufband  hath  no 
known  fettlement,  it  hath  been  adjudged  as  follows : 

E,  %  G.  St.  Gilis*i  and  St.  MargareCu  A  woman  mar* 
riea  a  foreigner  j  and  her  hu(band  dies.  By  the  court; 
She  muft  be  fent  to  the  place  of  her  fettlement  before 
marriage,     i  Sejf.  C.  97. 

H.  J  2  (7.  K.  and  CbiJingAem.  It  was  ftated,  that  a 
fingle  woman,  fettled  at  Chidlngjlom^  was  married  to  a 
man  who  is  fince  dead,  but  his  fettlement  did  not  appear* 
And  by  the  court.  Her  fettlement  before  marriage  ftaods. 
Sir.  683. 

M%  I  G.  Vpbotttry  and  DtaiifwelL  A  woman  is  fettled 
\xi  Dunk/well  I  and  afterwards  marries  a  vagrant,  wbofe 
fettlement  doth  not  appear.  But  he  goes  and  liifcs  in  Up^ 
bdiUry^  and  dies  there.  Two  juftices  remove  the  widoiv 
to  DunkfwiU^  where  (he  was  fettled  before  marriage.  And 
by  the  court :  Where  it  appears  that  the  hu(band  in  bis 
lifetime  had  n^  legal  fettlement  as  can  be  found,  there  the 
marriage  Ihall  not  put  her  in  a  worfe  condition  than  (he 
was  before,  and  is  all  oi^e  as  the  cafe  of  a  ScoUbman  and  a 
foreigner,  and  (he  (hall  not  lofe  her  former  (ettlement. 
Caf.  rfS.Sg.     I  Sif.  C.  8c«  ' 

8  Hitherto 
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Hitherto  the  cafes  frem  to  be  agreed,  being  that  the 
hufband  is  dead.  But  the  difficulty  is,  where  the  hufband 
is  fuppofed  to  be  living.  And  in  relation  to  this  poiiit, 
the  following  0roDg  cafes  have  been  adjudged. 

iW.  ii  Anm  Dwiifoid  izi^WilfboroHgh  Green.  A  v/o't^an  Hafband  living 
who  was  fettled  at  Wiljborough^  marries  Archibald  Placer,  J;'^J^;;'^;:!;"^° 
a  Sc^uhmariy  who  had  gained  no  fettlement  in  England,  mcntin£B^.flif<4 
Two  juftices  removed  her  from  Duns/old  to  IVilJboronghy 
the  place  of  her  fettlement  before  marriage.  Exception  \ 
this  is  a  married  woman,  and  by  her  marriage  (he  ought 
to  be  fettled  where  her  hiifband  was,  anJ  this  cannot  be 
right  \  for  if  the  juftices  may  fend  away  a  wife,  it  is 
making  a  divorce  between  hufband  and  wife;  and  if  he 
is  a  Scotchman^  they  ought  to  fend  her,  as  part  of  his  fa- 
mily, to  the  bordering  counties  of  Scotland^  according  to 
the  afl  of  the  39  £/.  c.  4.  f.  6.  The  court  held,  though 
fhe  was  a  married  woman,  yet  if  her  hufband  had  no  fet- 
tlement, (he  could  not  gain  any  other  fettlement  than 
(be  had  before  marriage;  and  as  for  divorce  it  was  none  ; 
for  the  hufband  might  come  to  her  as  well  at  IVilJhorough 
Green  as  at  Dumfold.     Foley,  249.     Caf.  of  S.  31. 

Note ;  the  a£t  of  the  39  EL  only  fays,  that  the  Scotch^ 
man  himfelf,  if  a  vagrant,  may  be  fo  fent ;  but  fays  no- 
thiiig  of  his  family. 

M.  3  G.  St.  Gileses  and  Si.  Margaret* 9.  Sarah  Ether ^ 
ingtoh  W2LS  fettled  at  St.  Giles's  \  and  marries  an ///y/!?/;^^^. 
By  the  court :  The  marriage  will  not  put  her  in  a  worfc 
condition  than  (he  was  before ;  and  they  held  that  (he 
continued  her  fettlement,  notwithftanding  her  marriage. 
.Gaf.  afS.  9S. 

H.  12  G.  K.  and  Wejltrham.  The  order  fpecially 
ftated  by  the  fefSons  was  this  :  Ft  appeared  to  the  courr, 
by  the  teflimony  of  Elizabeth  Pinchen^  that  flie  was,  at  the 
time  the  fdid  order  was  made,  a  married  woman,  and  that 
her  hufband  was  one  Thomas  Pinchen^  who  was  born  in 
IViltJhirey  but  in  what  place  or  parifb  he  had  a -fettlement, 
he  never  informed  her,  nor  doth- (he  knowj  but  that  he  is 
run  away,  and  (lill  living,'  for  what  (he  knows.  By  the 
court:  Whether  the  hufband  be  Jiving  or  dead,  fignifies 
nothing.-  For  unlefs  it  appears  that  he  has  a  fettlement, 
the  woman  muft  be  fent  to  the  place  of  her  fettlement  be- 
fore marriage^:  for  'fuppofing  the  hufband  was  born  upon 
the  high  fcas,  or  in  Irelandy  or  a  foreign  country,  if  the 
woman  might  not  be  fent  to  the  place  of  her  fettlement 
before  mairiage,  ihc  might  be  Itarved.  FoUy^  252,  Burr^ 
Setil.  Caf  368. 

On  the  contrary,  H  12  G.  2.  Stretford  zn^  Nsrton^  the 

cafe    was    thus  :  An  Englijh  woman  marxied  an  Irijbman 

Vol.  UK  LI  who 
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who  had  no  fettlement  in  England,    He  ran  away ;  twO 
juilices  remove  the  wife  to  the  place  of  her  fettlement  be- 
fore  marriage.    And  it  was  urged,  that  there  could  be  no 
preteilce  that  this  feparated  her  from  her  bufband  ;  and  if 
ihe  cannot  be  fent  thither,  Ihe  can  be  fent  no  where. 
But  by  La  Ch.  J.    It  is  now  a  fettled  point,  that  by  the 
marriage  the  woman's  fettlement  is  fufpended,  whether 
the  hufband  has  or  has  not  a  fettlement  i  for  otherwife 
the  juftices  might  feparate  hufhand  and  wife^  and  there- 
fore  to  make  the  order  good,  it  fhould  have  appeared  that 
the  man  was  dead.— And  the  order  was  qualhed  by  the 
whole  court.     And  there  were  cited  thefe  two  following 
cafes,  vi%.  T,  i  G»  Hanwaj  and  Mar/ion*    It  was  there 
declared  by  the  Ch.  J.  that  the  fettlement  of  a  woman, 
ilvho  married  a  vagrant,  n  fufpended  during  the  coverture ; 
and  that  as  the  hufband  cannot  be  fent  to  the  place  of  the 
wife's  fettlement,  fo  neither  can  the  wife  herfelf,  becaufe 
an  hu(band  and  wife  being  as  it  were  but  one  perfon, 
cannot  be  parted.  7*.  9  G.  ShadwiUand  St.  Jobfis  IVafping. 
'     One  Ridley^  a  vagrant,  having  no  fettlement,  married  a 
woman  who  had  a  fettlement  in  St.  John^s  ff^appingj  and 
had  four  children  by  her  born  in  Stepney.    And  it  was  held, 
that  the  children  were  not  fettled  in  the  place  where  they 
were  born,  but  where  the  wife  had  a  fettlement  s  but  that 
this  was  fufpended  during  the  coverture,  and  it  revived 
again  upon  the  death  of  the  hufband.    Jndr.  307.     2  Stjf. 
C.  185.  .  19  Finer^  vj^.    Burr.  Settl.  Caf.  122*. 

FinaHyi 


*  ^\t  James  Burronvfayz,  he  doth  not  find  the  CMttotSbfd' 
<u;#//and  St.  Jchn*s  Wapping  in  any  printed  book  or  manufcript: 
But  it  feems  (he 'fays)  to  be  the  fame  cafe  which  he  had  heard 
reported  in  the  form  of  a  catch,  to  the  following  tSxSi\ 

A  woman  having  a  fettlement 

Married  a  man  with, none: 
The  qneflion  was,  he  being  dead. 

If  that  (he  had,  was  gone  ? 
Quoth  Sir  Jehn  Pratt  f Her  fettlement 

Safpeoded  did  remain. 
Living  the  hulband :  But,  Urn  dead. 

It  doth  revive  again. 

Chorus  of  Puifne  Judges««*« 

Living  the  hofband :  Bat,  him  dead» 
it  doth  revive  again. 

t  Then  lord  thief  |oftitt. 
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Finally,  in  the  cafe  of  St.  Jobn*s  fFapplng  and  St,  Bo* 
iolph*s  Bift}9pfgatiy  H.  28  G.  2.  it  was  adjudged  as  ioU 
lows  :  Eleanor  Kivley  having  gained  a  Settlement  in  St, 
BotolpVt  parifli  by  hiring  and  fervice,  afterwards  married 
Thomas  Kinley  an  Irijhman^  who  had  no  fettlemeni  in  Eng* 
land.     About  two  years  ago,  the  hufband  entered  on  board 
a  man  of  war  bound  fur  the  If^ifl  Irniiis^  but  EUanor  zbo\xt 
two  months  ago  heard  be  was  living;  and  the  quefiion  wasj 
Whether  her  fettlement  which  (he  had  before  marriage, 
ceafed,  or  was  in  fufpeofei  during  the  coverture,  and  me 
ihould  be  looked  upon  as  a  cafual  poor ;  or  ihe  Ihould  be 
fent  to  the  place  of  her  fettlement  before  marriage  I  After 
iuU  confideration.  Rider  Ch.  J.  delivered  the  opinion  of 
the  court:  x.  It  is  certain  St.Botolpb^a  was  once  her  fet- 
tlement, and  that  is  not  difputed.  2.  That  fettlement  con- 
tinues till  Ihe  gains  a  new  one.  3.  That  (he  has  never  yet 
gainld  a  new  one.    To  the  jfecond  point  he  faid,  a  fettle- 
ment is  a  permanent  thing;  it  lafts  during  life,  or  till  a 
new  one  is  acquired ;  and  there  is  no  cafe  to  be  found, 
where  it  has  been  determined  or  ceafed  (boner.     Neither 
can  any  perfon  dlfcharge  fkh  own  fettlement  fooner,  or  by 
any  other  means*     The  queflion  is  nor.  Whether  (he 
gained  any  new  fettlement  by  marriage,  but  whether  her 
old  fettlement  was  difcontinued  by  her  marriage  with  a 
perfon  that  had  none  i  It  is  abfurd  to  fay,  ihe  (ball  lofe  her 
own,  without  getting  another.    The  objedion  that  the 
huiband  and  wife  would  be  feparated,  is  'of  no  weight  here ; 
for  they  are  feparated  already.    I  muft  own  the  above  cafe 
of  Stretford  and  Norton  is  not  to  be  diftingui(hcd  from  the 
prefent,  and  is  againft  our  pre(ent  opinioe.    To  be  fure 
we  muft  have  great  regard  to  former  refoiutions  in  this 
court ;  but  we  mull  judge  upon  (he  cafes  before  us.     How 
that  cafe  came  to  be  determined  fo,  I  do  not  know^  but 
there  are  at  leaft  four  authorities  the  other  way  (which 
perhaps  might  not  then  be  cited),  and  we  think  the  reafon 
is  with  the  old  okfes.    The  hufband  may  come  to  her  in 
one  pari(h  as  well  as  the  other,  for  he  will  be  a  vagrant  in 
both,  and  liable  to  be  treated  as  fuch.    The  wife's  fettle-* 
ment  remains;  having  never  been  determined,  but  only, ^ 
as  it  were,  fufpended  during  the  time  that  (he  continued 
under  the  power  and  protection  of  her  hufband,  and  was 
maintained  and  fupported  by  him.    Burr.  SottU  Caf.  367. 

H.  9  G.    St.  Midknts  and  Nunny.     Order  of  re-  Wfcetli«fthe 
moval,  reciting  that  the  wife  of  a  poor  perfon  who  is  now  ^ve? wiolott* 
living  had  intruded,  and  was  likely  to  become  charge*  UiehiObiiid. 
able,  and  that  the  place  of  her  fettlement  was  in  the  pa- 
liOk  of  St.  Muhaelf  (he  is  therefore  removed  thither.    It 

L  1  a  was 
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was  moved  to  qu  (h  the  order,  becaufe  it  did  not  appear 
the  hufband  was  at  the  time  of  the  removal  ir>  the  parilh 
of  St,  Michat!^  fo  that  it  may  be,  they  frnt  the*wifc  away 
from  the  hufband.  But  by  the  court :  Wc  cannot  intend 
he  was  not ;  if  be  was  in  the  parifh  from  which  (he  was 
font,  that  indeed  would  vi*iatr  the  order ;  for  the  wife 
cannot  be  removed  from  her  hufband :  but  as  neither  of 
thefe  fads  appear  againd  the  order,  to  fatisfy  us  that  it  is 
bad,  we  are  not  to  prefume  it  to  be  fo ;  and  therefore  it 
muft  be  confirmed.     Str,  544.    Burr,  SetiU  Cnj^  815. 

Al,  14  G.  2.  IranaSion  and  Painewick^  Upon  com- 
plaint made  by  the  churchwardens  and  overfeers  of  Paint- 
wick^  that  Mary  the  wife  of  fpliliam  King  had  intruded 
into  PaimwUk,  two  jullices  removed  her  to  IronaSfM^ 
which  they  adjudged  to  be  the  laft  legal  fettlement  of  the 
hufband.  Upon  appeal,  the  fef&ons  confim  that  order* 
It  Was  moved  to  quafh  thefe  orders.  The  objedlon  was, 
that  the  wife  was  removed  without  the  hufband,  and  tha: 
this  amounts  to  a  divorce  between  the  man  and  his  wife. 
But  the  court  over-ruled  the  objection  ;  for  how  doth  it 
appear  that  the  hufband  was  not  at  fronaSfen  at  that  time  ? 
The  court  will  not  fuppofe  it  to  be  wrong,  unlefs  it  ap- 
pears fo.  The  intruflon  complained  of  was  only  by  the 
wife,  and  they  could  not  remove  the  hufband  when  he  was 
not  connpliiinrd  of.     Burr,  Settl.  Ca/,  153. 

//.  14  G.  2.  K.  and  Higher  IValton.  Two  jufticcs 
make  an  order  to  remove  Mary  Bennett  wife  of  Samuel 
Bennett  to  Higher  Ualfon^  which  they  adjudge  to  be  tKc 
place  of  her  lalt  legal  fettlement.  And  the  fcfBons  con- 
firm that  order.  It  was  moved  to  quafh  thefe  orders; 
for  that  it  doth  not  appear,  whether  it  was  this  woman's 
fettlement  in  her  own  rioht,  or  in  the  right  of  her  buf- 
band.  And  nothing  (hall  be  intended.  Now,  if  it  was 
not  her  fettlement  in  right  of  her  hufband,  the  jdfticcs 
had  no  power  to  fend  her  thither.  By  the  court:  It  is 
adjudged  to  be  her  laft  legal  fettlement.  And  (he  couM 
not  be  fettled  but  where  her  hufband  was.  And  we  arc 
not  to  intend  any  ihing  to  vitiate  thfe  order.  Thercfnrc 
we  cann^^t  intend  that  the  hufband's  fettlement  was  not  at 
Higher  lVa!:on,  And  the  motibn  was  denied.  Burr. 
8f:tL  Caj:  1 12. 

T.  \^G,  3.  H:)!:TjJfur*ln  and  Carleton,  Twojuftices 
remove  "JohanrM^  wife  of  Simon  Mac  Outcn^  and  their  four 
children,  from  Hoylandfwain  to  Carleton  ;  fitting  in  their 
order,  that  complaint  was  made  to  them  by  the  church 
wardens  and  overfeers  of  the  poor  of  Hoy  Ian  dj  wain  ^  that 
Simon  Mac  Owen,  Johanna  hh  wife,  and  Mary^  M-jrg^''^ 
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MlizaketbfZndyobrrjihcir  childicn,  came  to  inhabit  in  Hffy^ 
hndjwain^  not  having  gained  a  legal  fetclemtnt  there  \  and 
that  the  faid  SimGn  Mac  Owen  is  an  Irijhman^  and  hath  done 
110  a^  in  England  whereby  to  gain  a  legal  fettlement,  and 
that  his  faid  wife  and  chldren  arc  a6iual!y  chargeable  to 
Hoylandfwain  \  which  complaint  they  adjudge  to  be  true, 
and  that  the  lad  legal  rettlcmcnt  of  the  faid  Johanna  the 
wife  of  the  faid  Simon  Mac  Ouuen  and  of  their  faid  childrer^ 
is  in  Carlttsni  and  therefore  they  remove  them  thither. 
The  feffions  upon  appeal  confirm  that  order,  and  (late  fpe- 
cialJy  :  That  John  TyaSy  father  of  the  faid  Johanna^  in  the 
year  1727^  came  with  a  certificate  from  Carleton  to  refide 
in  Hayiandjwainy  and  during  his  relidence  there,  his  daugh-> 
ter  Johanna  was  born,  and  continued  to  five  wiih  him 
there  until  (he  was  upwards  of  21  years  of  aee  :  That  (he 
afterwards  took  a  houfcat  Hoylandjivain^  and  reiided  there*- 
in  until  (be  was  married  to  the  falJ  Simon  Mac  Owen  ;  who,  * 

upon  his  marriage,  went  to  reiide  witti  the  faid  Jahanna 
his  wife  in  her  faid  hired  houfc,  and  continued  to  rcTide 
with  her  therein  from  the  time  of  their  faid  mdrriage,  which 
was  in  September  1766,  until  (he  and  the  faid  children  were 
removed  under  the  faid  order,  from  the  faid  Simon  Mac 
Oweny  and  from  his  faid  dwelling- houfe  wherein  he  theii 
lived,  and  ftill  continues  to  rclide :  That  the  faid  Simony 
from  the  time  of  his  faid  marriav^e,  followed  the  bufinefs  of 
a  cloth  drf  (Ter,  and  thereby  maintained  himfelf,  and  his  faid 
wife  and  family,  until  a  little  time  before  the  faid  order  of 
removal  was  madej  when  his  faid  wife  and  children  being 
taken  ill  of  a  kver,  (he  applied  to  the  ovtrricers  of  Hcyland" 
fwain  for  relief,  and  fhe  was  not  recovered  at  the  time  (he  • 
was  removed,  and  could  hardly  ride.  It  was  moved  to 

quafh  thefe  orders,  and  objected,  that  cr.is  would  occafion 
a  feparatioi)  between  hufband  and  wife  ;  and  amount,  m 
cdidt  to  a  divorce.  Thrc  hufband  continues  to  live  and 
refide  in  Hoylandfwainy  and  acquires  \\h  living  thc:rc  by  his 
labour  and  induftry.  His  wife  cannot  be  fent  from  the  pa-  ' 
ri(h  where  he  is  refident,  as  was  agreed  in  the  cafe  of  5^ 
Michad*%  and  Nunny^a),'^ — On  flitwing  caufe,  it  was 
argued,  that  by  the  cejtifica:e  ait,  the  parilh  granting  the 
certificate  is  bound  to  receive  the  ptrfon  certiried  for,  to- 
gether with  his  or  her  family,  whenever  they  (hall  happen 
to  become  chargeable  :  7'hat  Jo^'anna  hTis  gained  no  fettle- 
ment  fince  her  birth  ;  (he  could  gain  none,by  her  marriage, 
for  her  hufband  bad  none  himfelf.     Her  former  fetdement 

(«}  /1nte,unAtT  ihii  bead* 
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is  not  fufpended  by  her  interoiirriage  vith  t  man  who  had 
none.  It  remains,  and  ia  communicated  to  her  children. 
And  the  fending  her  to  Carkt9n  doth  not  feparate  her  from 
her  hufband  ;  for  he  may  go  fo  her  there.  He  ought  not 
to  remain  in  HsylanJ/watn.  He  hath  as  much  right  to  be 
in  one  of  thefe  places  as  in  the  other.  And  for  this  was 
cited  the  cafe  of  St.  Botolph*s  B'tjhfpfgau  [a).  But  the  court 
vrere  (tear,  that  the  removal  was  wrong.  It  is  not  like  the 
caft  of  the  hufband  being  dead,  or  having  left  his  wife. 
Here,  the  bufband  is  alive  ;  refides  at  Hoylandfwmn  ;  fol- 
lows the  bufinefs  of  a  cloth-dreflefr  there;  and  maintained 
his  family  by  it  for  many  years,  till  they  were  taken  ill  of 
this  temporary  fever,  which  obliged  them  to  apply  for  re- 
lief* The  pariih  have  had  the  benefit  of  this  labour  nine 
years.  The  man  is  fettled  in  a  houfe,  and  carries  on 
bufmefs  in  this  place.  There  may  be  no  bufinefs  for  a 
cloth-drefler  at  CarkUn  at  all.  Or  this  man  may  have  no 
acquaintance  there.  He  may  ftarve  there,  though  he 
could  maintain  his  family  at  Hoyknifwainm  It  is  a  crud 
behaviour.— And  both  orders  were  quafhed.  Bf'rr.  StttL 
Caf.  813. 

//.  18  G.  3.  Chiftmnt  and  Hinifwrth.  Two  juftices 
removed  Sarah^  calling  her  in  the  order,  the  wife  oijtfepb 
Griffin^  and  five  of  her  children,  from  Chefhunt  to  Hinckf^ 
VJvrth^  in  the  h(i(band*s  abfence,  and  without  having  ex* 
,  amined  h'm.  The  order  was  not  appealed  againft.  The 
hun)and  foon  after  went  to  his  wife  and  children  at  Hinhf* 
worthy  from  whence  they  were  all  fent  back  under  a  ne# 
order  to  Chtjbunt.  The  parifb  of  Chejhunt  appealed  againft 
this  order,  and  producing  the  former  order,  infilled  it  was 
conciufive  as  to  the  hu(band,  as  well  as  the  wife  and  cbil- 
dren.  The  fefiions  however,  after  hearing  evidence  as  to 
Griffins  fettleroent,  confirmed  the  new  order  as  to  himt 
and  quafhtd  it  as  to  the  wife  and  children.  The  wife  then 
went  back  with  her  children  to  her  hufband  at  CbiJbmU 
After  which,  a  third  order  was  made,  removing  the  children 
again  to  Chejhunt.  This  was  likewife  appealed  againft,  and 
confirmed  as  to  all  but  two  of  the  children  who  were  under 

feven  years  of  age,  as  to  whom  it  was  quaflied. By  L. 

Mansfiild :  There  is  nothing  in  this  cafe.  It  is  admitted, 
that  if  they  had  pur  into  the  nrft  order,  that  it  was  the  baf- 
band's  fettlement,  (hat  would  have  been  conclMfive ;  and 
theomiffion  makes  no  difference.  The  general  rule  is, 
ih^t  the  hufband's  fettlement  is  the  fettlement  of  the  wife. 

{f)  Ante^  va4er  thit  head. 
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There  are  fomc  fpecial  exceptions  ;  as  where  the  bi^ancj 
is  beyond  fea«.  But  the  prefumption  is  in  favour  of  the 
general  rule ;  and  if  this  had  been  the  cafe  of  an  exception, 
it  ought  to  have  been  fiated.  And  the  rule  was  made  ab* 
folate  to  quad  all  the  orders  but  the  firfi.  Douglas^  46. 
Calm  Cafm  4a. 

M.  19(7.  3.  Ewill  ztid  Leigh.  Two  juftices  removed 
a  married  woman  and  her  child,  from  Ewell  to  Leigbj  in 
the  abfence  of  the  hufband.  On  appeal  this  order  was 
qualhed.  The  hu(band  afterwards  returning  to  Ewell^  he^ 
together  with  the  wife  and  child,  were  removed  under  a 
new  order  to  Liigbi  which  lad  order  the  feffions  confirmed. 
But  upon  a  artiorari  and  a  rule  to  fliew  caufe  why  it 
ftould  not  be  quafhed,  the  counfel  gave  it  up  as  not  to 
be  fupperted  lince  the  determination  of  the  aforefaid  cafe 
pf  Chtjbunt  and  ISnciftvorth,     Douglas,  45.     Cal.  Caf. 

59- 

H.  18  G.  3.  JC.  y.Ryton.  Sarah  Kldfon  znd  her  child  were  on  nmoval  nf  • 
removed  from  Iflnlaton  to  Ryton»  The  feffions  confirmed  the  wife^it  is  fuffi- 
order,  and  ftated  the  following  cafe:— That  the  order  of  re-  f**"^  «•  «*»«  *'^ 
moval  was  in  the  words  following :  Durham^  to  wit,  to  the  I|UJaS«i«n  ftu* 
churchwardens,  &c.  Upon  the  complaint,  &c«  of  ff^niaton  tiemeiit. 
vnto  us,  &c.  that  Sarah  Kidfon  the  wife  of  Benjamm  Kidfon^ 
a  foldier  in  bis  majefty's  regiment  of  foot  called  Toung  Buffs 
now  in  America^  and  Hannab  their  daughter  aged  about  23 
weeks,  havo  come  to   inhabit,  &c.  &c.  we  ^o  adjudge 
that  the  lawful  fettlement  of  them  the  faid  Sarah  Kidfon ' 
and  her  faid  child  is  in  the  faid  townfhip  of  Ryton.   We  do 
therefore  require,  &c.     By  virtue  of  which  (aid  order  the 
paupers  were  removed  to  Ryton^  who'gave  notice  of  appeal* 
•— — /tmilir^  for  the  refpondems,  ftated,  that  Sarah  when  a 
fmglewoman  gained  a  fettlement  in  Ryton ;  that  her  faid 
hufband  is  now  in  America^  and  it  is  not  known  whether 
he  is  living  or  dead  ;  and  that  his  fettlement  is  unknown  i 
and  therefore  the  pauper  had  been  removed  to  her  fettle- 
ment before  marriage.     Gyll  and  Hopper  contra,  objefted 
to  the  order  of  removal,  and  to  the  refpon dents  going  into 
evidence  of  the  fads  ftated  by  Mr.  Ambler^  and  prayed  that 
the  order  might  be  qualhed,  as  it  was  not  therein  dated 
that  Benjamin  Kidfon  was  dead,  nor  evidence  given  that  he 
was  dead,  nor  that  the  place  of  his  feuleraent  could  not  be 
known.     But  the  court  were  of  opinion  to  admit  evidence 
of  the  fads  ftated  by  Mr.  Ambler ;  and  the  fame  being  fully 
proved,  difcharged  the  appeal.— — Chambre  was  to  have 
ftiewn  caufe  in  fupport  of  ihefe  orders,  but  the  court  called 
Upon  the  other  fide;  and  after  hearing  Davenport  in  fup- 
port of  the  rule.-— -L.  Mamfield :  The  fcQ^ons  fay,  that 
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the  evidence  laid  before  them  proved  that  which  would 
make  the  order  of  the  two  juftices  right;  and  I  think  that 
upon  the  evidence  the  court  of  quarter  fcfSoiis  did  right. 
The  other  judges  concurred. — —Rule*  difcharged,  and 
both  orders  affirmed.     Ca!d.  Caf,  39. 

And  the  fame  point  came  in  queftion  in  the  cafe  of  K, 
V.  £^//Sr/,  other  wife  HeJ/orj  M.  24  C  3.  and  was  dettr* 
mined  in  the  like  manner.     Caid.  Caf.  37 1 . 

Likewife  in  the  cafe  of  K,  v.  Wcouiford.  H.  23  C  3. 
J^ary  Pitman  widow,  and  her  4  children,  were  removed 
from  IVood^ford  to  Wimh^urne  MinjUr  in  Dorfetjhire,  The 
fefTions  quafhed  the  order,  and  ftared  the  following  c^fc: — 
That  by  rule  of  the  quarter  felfions  in  Dorftfjhire^  on  all 
appeals  againil  orders  of  removal,  the  appellants  fhould  be- 
gin, and  in  the  firft  place  fliew  foo^e  fctdenient  of  the  pau- 
per out  of  the  parifli  appeJihg.  In  purfuance  of  the  faid 
rule,  the  appellants  produced  a  copy  oi  the  regiftcr  of  the 
birth  of  Aiary  Scutt  in  AJfpuddlt^  and  (he  fwore  that  Mary 
S^utt  was  her  maiden  name.  — —The  counfel  on  the  other 
fide  objcfled  that  this  was  not  fufficient,  but  that  the  birih 
"of  Robirt  Pitman  her  hufband,  or  fome  other  fettlemcnt  of 
his^  ought  to  have  been  (hewn,  and  that  to  identify  the 
faid  Mary  it  was  necefTary  to  prove  her  marriage  with  Pit- 
^fl«,— The  court  adjjifiged,  that  the  proof  of  the  birth  of 
Mary  Scutt  was  fufficicr.t,  and  that  the  onus  probandi  of  the 
marriage  lay  upon  the  refpondenrs  in  order  to  prove  their 
cafe,  and  quafhed  the  order.  A  rule  vvas  moved  for,  to 
fhew  caufe  why  the. order  of  fefTions  (hould  not  be  quafhcd, 
Upon  the  ground,  that  the  pauper  having  been  removed  as 
a  widow,  imported,  that  it  was  a  removal  to  her  late  buf« 
band's  fcttlemenr,  and  that  her  maiden  fettlement  was  no- 
thing to  the  purpofe. But  by  the  court,  It  may  be  the 

hufband  had  no  fettlemcnt;  and  if  he  had,  till  difcovered 
her  own  \aouId  in  the  mean  time  remain.  It  is  enough  in 
the  fir  ft  inOance  :  the  fefTions  have  done  right.  Motion 
dented.     Cald.  Caf.  236. 

Although  it  is  generally  true,  that  no  fettlement  (hall 
be  good,  which  is  brought  about  by  fraud  or  practice ; 
yet  It  feemeth  that  the  rule  faileth  in  this  cafe,  and  that 
if  the  marriage  take  efTcd,  the  fettlement  is  good }  for 
the  following  cafes  do  proceed  upon  fuch  fuppofition. 

M.  1 1  G.  ^.  and  Edwards.  The  over  leers  were  iti- 
d idled  for  a  con fpi racy,  in  giving  a  fmall  fum  of  money 
to  a  poor  man  of  another  pari(h,  for  marrying  a  poor 
lame  woman  of  their  own  pari(h,  and  fo  by  this  contriv- 
ance con  fpi  ring  to  fettle  the  woman  in  the  other  parifh, 
where  the  huiband  was  fettled*    By  the  court:  If  there  "is 

a  con- 
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a  confpiracy,  to  let  lands  of  10 1,  a  year  to  a  poor  man  la 
order  to  gain  him  a  Cectlement,  or  to  make  a  certificate 
man  a  parifli  officer,  or  to  fend  a  woman  big  of  a  baftard 
child  into  another  pariQi  to  be  delivered  there,  and  (o  to 
charge  tne  parjfh  with  :he  child,  thefe  are  certainly  crimes 
indiflable.  But  vhis  indidlment  was  quafhed  for  want  of 
averment,  thiit  the  woman  was  la  (I  legally  fettled  in  the 
pari(h  relieved  by  her  marriage.  8  Mod,  321.  I  SeJ/l  Cm 
165. 

//.  6  G.  2.  K.  and  Parkins.  A  (ingle  woman  of  StudUy^ 
big  with  child  of  a  baftard,  was  fent  baclc  to  StudUy.  Par^ 
iinSi  overfeer  of  Htudley,  threatened  with  all  the  fc verity 
of  the  law,  to  force  her  to  marry  a  ftrangcr  of  another 
pariCh,  againil  both  his  and  her  confent,  he  giving  five 
guineas  to  the  bufband,  and  keeping  him  in  liquor.  By 
the  court :  Shew  caufe  why  information  (hould  not  go* 
I  Sijf,  C.  1 76. 

AL  17  G.  2.  JT.  and  TVatfon.  An  information  was 
granted  agatnft  IVatfon  and  others,  for  procuring  one  Fine 
a  foldier,  who  had  a  fertlemcnt  in  the  parifh  of  Bnil^  t^ 
marry  a  poor  woman  who  was  an  ideot,  and  chargeable  to 
the  parifh  o(  Dcrton^  by  giving  Vine  10  1.  and  a  fat  hog  for 
marrying  her,  whereby  (he  became  chargeable  to  the  faid 
parifli  o^  Brill,     1  Wilfon,  41, 

T,  7  G.  3.  K,  and  Tarrant,  On  (hewing  caufe  why  sn 
information  ihould  not  be  granted  againft  an  overfeer  of 
the  pariOi  of  Hewijh^  for  procuring  one  Richard  Few\  a 
poor  man  of  the  parifh  of  JViUot^  to  marry  Elizabeth  Swan-r 
ten  a  fingle  woman  with  child  of  a  baftard,  in  order  to  get 
the  baftard  fettled  in  the  parifh  where  the  hufband  was  fet- 
tled :  ■  The  rule  was  made  abfolute  for  an  information. 
Bur,  Mans/.  2106. 

H»  23  (5.  3,  K.  V.  Cempiton  it  a  I,  Cockell  moved  for  an 
information  againft  the  overfeers  and  inhabitants  of  Don-- 
cafier^  for  confpiring  to  prevail  upon  a  fuldier  10  marry  a 
poor  woman  of  their  parifh  then,  big  with  child,  for  the 
purpofe  of  throwing  her  upon  the  townfhip  oi  Kirkhy^ 
^here  her  hufband  the  foldier  was  fettled.  The  affidavit, 
as  ftated  by  Mr.  CockelK  very  flrongly  impeached  the 
condudlof  the  defendant  —By  L.  Mamficld  and  the  court: 
tJreat  inconvenience  has  been  felt  from  the  prac-  ^ 
tice  of  obliging  perfons  in  lowcircumftances  to  Ihew  caufe 
againft  informations,  and  to  come  afterwards  before  this 
court  from  peihaps  a  very  remote  part  of  the  country,  and 
confeque/itly  at  a  fjreat  expence,  to  receive  judgment.  .  To 
be  fure  this  appeais  to  be  a  very  fit  fubjedt  for  profecutiorf ; 
Wt  juftice  may  efFcdually  be  dune  oiherwiftf^  and  it  will  be 

more 
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more  propertn  all  iych  cafes  to  take  the  common  remedy, 
and  proceed  by  way  of  indictment.  Motion  denied.  CoL 
Caf.  24.6. 

[N.  6.  The  mayor  and  town  clerk  of  Dincajlgr  were 
included  in  this  application  \  bnt  the  court'  thought  that 
the  affidavit  did  not  fiifficiently  reach  them  t  If  it  had, 
L»  Mamfitld  faid,  the  court  would  have  granted  the  rule 
againft  tbem,] 

wV.  Of  fittkmtnt  by  ccntittutfi^  40  days  after  notice. 

By  the  13  &  14  C  2.  c.  1 2.  On  complaint  within  40 
days  a  fur  any  pirfon  Jhall  cemi  t9  fettli  in  any  timnunt  undtr 
lo/.  a  yeafy  twojuJlUts  may  remove  him  to  the  plaa  wbtn  bf 
tuas  Iqfl  Ugally  fettled  for  40  days. 

But  by  the  i  J.  2»  c.  17.  The  40  days  eontinuifnce  of  fvch 
ferfon  in  a  parijh^  intended  by  the  faid  a^  to  make  a  fettle* 
mentj  fhall  be  accounted  from  the  time  of  his  delivering  notice 
in  vjritingy  of  the  boufe  of  his  abode ^  and  the  number  of  his 
family^  if  be  have  any^  to  one  of  the  churchwardais  pr  over* 
feers  of  the  parifh  to  which  be  Jhall  remove*    f.  3. 

And  by  the  3  ^.  c.  ii.  The  faid  40  days  continuance  of 
fuch  perfon  in  a  parifh  or  tovun^  intended  by  the  faid  a£ts  ^ 
make  afettlement^  fhall  be  accounted  from  the  publication  ^  a 
notice  in  writings  which  he  fhall  deliver^  of  the  houfe  of  bit 
abodif  and  the  number  of  his  family^  if  he  have  any^  to  a 
churchwarden  or  overfeer.     Irhich  faid  notice  in  writings  the 
faid  churchwarden  or  overfeer  fhall  read^  or  caufe  to  be  read^ 
publickly^  immediately  after  ^divine  ferviccj  in  the  cbufcb  sr 
cbapelj  on  the  mestt  Lord's  day^  when  there  fhall  be  divine  fir- 
vice  in  the  fame*     And  the  faid  churchwarden  or  overfeer  fhoj^ 
regijler^  or  caufe  to  be  regtftered^  the  faid  notice  in  ivriting^  in 
the  book  kept  for  tbepoor^s  account*^    f.  3. 

And  if  any  churchwarden  or  overfeer  fhall  refufe  or  negleQ 
to  read^  or  caufe  to  be  read^  fuch  mtisce  in  writing  as  aforefaid^ 
he  fhall  {on  proof  thereof  by  the  oath  of  two  witne£i$  before  one 
jujlice)  forfeit  for  every  offence  4CJ.  to  the  party  grieved^  bj 
dijirefs^  by  warrant  directed  to  the  confiable  of  the  parijh  er 
town  where  the  offender  dzvelis;  and  for  want  of  fitffciiHi 
difirtfs^  the  faid  jufiice  fhall  commit  him  to  the  common  gaol  fit 
one  month.  And  if  any  churchwarden  or  overfeer  fhall  refufe 
Or  negleSl  to  regifler^  or  caufe  to  be  regiftered^  fuch  n^tia  in 
writing }  he  fhall^  on  the  Hie  convi^ion^  fi^feit  4OJ.  to  tbt 
ufe  of  the  poor  of  tht  parifh  or  town  where  the  offender  dwclbt 
to  he  levied  as  aforefuidi  and  fir  want  of  fuffcient  diflrfs^ 
then  the  faid  jujiice  fbaU  commit  him  as  afprefaidj  for  the  time 
aforefaidt    f.  5. 

Jfttr 
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Afiir  any  pnfin  Jhall  c$mi  t$fitfli'\  But  no  roldier^  fea-  Sol<]!€rf»  Cm. 
man,  (hipwright,  or  other  artificer,  or  workman  in  hi«  >"'»>  ^*p« 
majcfty's  fervice,  (hall  have  any  fettlement  in  any  parilh,  Hfi^ra «-" 
port  town,  or  other  town,  by  delivering  and  piiblication  ccpcc^. 
of  notice  in  writing,  unlefs  the  fame  b^  after  a  difmiffion 
out  of  the  fervice.    /  4« 

In  any  tefumiai  undir  loL  ay$ar\  But  this  hath  been  al-  A  pcrfon^Mra 
ways  underfiood  of  perfons  coming  to  fettle  upon  fuch  te«  ^^'^^^m^^ 
nemcnt,  as  farmers  thereof^  and  not  where  the  fame  is 
their  own  proper  eflate ;  and  .therefore  a  man's  coming  to 
fettle  upon  bis  own  eftate  is  not  within  the  ad, 

tVbgri  hi  was  Iqfl  ligalfy  fittUd  f$r  4,0  days]  H*  lO  G.  Forty  aaya  refi. 
Cafe  of  Cirtnceftern     It  was  held,  that  living  40  days  fuc-  ^«n^«  fucc^fiiirii* 
ceffively  was  not  ncceflary  j  and  Mr.  J.  Forte/cue  faid,  that  '^  "***  n«^««**«^r- 
living  40  days  off  and  on,  is  making  the  cafe  ftronge r  than 
living  forty  days  together  in  a  pari&«     2  Siffl  C.  40.  Str. 

579- 

And  //•  12  G.  2.  Sotvt§n  and  Sydbury.    It  was  admit-, 

ted  by  the  counfel,  and  held  by  the  court  as  a  point  indif- 

putable,  that  it  is  not  neceflary  upon  this  ftatute,  that  the 

inbaibitancy    fball    be  for  40  days  fucceffively.      Andr. 

345- 

tJotici  in  writing]  But  perfons  executing  a  publick  an-  Exceptions 
nual  office,  or  paying  pari(h  rates,  or  being  fervants  for  a  «•*>"«  »•"««  H 
year,  or  apprentices  by  indenture,  (hall  thereby  he  fettled  "^'^  °«^<^'^y- 
without  notice  in  writing.     3  ^.  r»  Ii./I  6,  7,  8. 

And  in  general,  all  perfons  not  removable  may  become 
fettled  equally  without  giving  notice;  as  with  it,  for  the  no- 
tice is  only  intdnded  where  the  perfon  is  removeable ;  for  if 
he  is  not  removeable,  (he  notice  is  to  no  purpofe. 

In  writing]  H.  3  G.  2.  Aldmbam  and  Abbots  LangUy.  Notice  muft  be 
Upon  a  fpecial  order  of  feffions,  it  was  ftated,  that  a  poor  >«  writing. 
perfon  forty  years  ago  came  into  a  pari(h  and  lived  there 
ever  fince ;  that  he  attended  the  leet,  amended  the  high- 
ways, had  a  pew  in  the  church,  five  children,  and  did 
watch  and  ward.  But  by  the  court,  Thofe  are  not  annual 
offices  in  the  parifh,  and  the  i  J.  2.  c.  1 7.  was  purpofely 
made  to  avoid  thefe  conftru£tive  notices,  and  requires  no- 
tice in  writing ;  and  therefore  they  held  it  no  fettlement« 
5/r.  853. 

/£  8  /^.  Daliyry  aod  Fojlon.  A  perfon  exercifed 
the  trade  of  a  blackfmith,  was  publickly  employed  by  the 
parifhiooers,  by  the  bailiff  of  the  lord  of  the  manor,  the 
vicar,  and  thejufiice.  The  queftion  was.  Whether  this 
publick  way  of  living  was  not  tantamount  to  notice  in 
8  writing, 
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writing*  which  was  only  defigned  to  prevent  clande&ine 
entries  and  living  ?  By  the  court :  This  might  perhapi 
have  fatifrfied  the  ftatute  of  the  i  J,  2.  but  the  3  /f".  bath 
particularized  the  notice,  apd  what  fhall  be  tancamount  to 
it|  and  what  nut;  but  this  is  not  among  the  particulars  of 
the  ftatute,  and  therefore  is  not  fuch  notice  as  the  law 
tequires.  For  this  being  an  explanatory  law,  the  court 
cannot  carry  the  explanation  farther  than  the  ftacute  itfdf 
hath  done,  though  in  an  original  law  the  court  will  make 
conftrudion  according  to  equity.  -  Carth,  369.  2  SM, 
/^j6.    FoUy^  114. 

Publication  of  the  noticf\  In  the  cafe  of  K.  and  Chtrtftj. 
Th^  banns  of  matrimuny  of  a  poor  perfon  were  pubiiJhed 
in  the  church ;  and  it  was  infifted,  that  this  was  a  notice 
fufBcient,  being  in  writing,  and  publiihed  in  the  church. 
But  by  the  court  :  This  is  not  (ufficieat ;  for  the  other 
requifices  by  the  3  IV.  muft  be  obfervcd ;  and  that  being 
an  explanatory  ac^,  cannot  be  taken  by  equity.     5  Mod* 

454. 

After  all,  this  kind  of  fettletnent,  by  continuing  40  <isys 

after  publication  of  notice  in  writings  is  very  feldom  ob* 
tained  ;  and  the  defign  of  theadls  is  not  fo  much  for  the 
gaining  of  fettlements,  -as  for  the  avoiding  of  them,  by 
perfons  coming  into  a  parilh  clandeftinely :  For  the  giving 
of  notice  is  only  putting  a  force  upon  the  parifh  to  remove. 
But  if  a  perfonN  fituation  is  fuch,  that  it  is  doubtful  whe- 
ther he  is  adlualiy  r,emoveab!e  or  not,  he  (hall  by  giving  of 
notice  compel  the  parifh  either  to  allow  him  a  fcttlement 
uncontefted,  by  fuffering  him  to  continue  40  days;  or,  by 
removing  him,  to  try  the  ri^ht. 

ix.  Of  fettlement  hy  paying  parifh  rates. 

By  the  13  {sT  14  C  2.  <:•  12.  /Vr/y  days  inhabitancy  fiaR 
gain  afettlitnent  :  }i^  the  i  J:  2.  c.  17.  Such  40  days  are 
to  be  reckoned  from  the  deliver mg  of  notice  in  writing ;  and 
by  the  3  fV,  c,  1 1 .  from  the  fublication  of  fuch  notice  in  the 
church. 

But  if  any  perfon  who  /hall  come  to  inhabit  in  any  tofi/m  or 
parijh^  Jhail  be  charged  with  and  pay  his  foare  towards  thi 
publick  tuxes  or  levies  of  the  fuid  town  or  pa'i/h\  he  Jballh 
adjudged  to  have  a  legal  fettUment  in  the  fame^  though  no  fui^ 
notice  in  writing  be  delivered  and  publijhed.     2  W.  c.  Hi 

r.  6.  ^ 

But  by  the  9  y  10  PK  c,\i.  Perfons  rifiding  underacet' 

iificate  Jhall  gain  no  frttlement  by  being  rated  to  and  paying  an) 

juch  LvieSj  toxts^  or  of}effr,^*iti* 

ShiJ 


fSiOOt^  (Settlement  by  rates.)  5 4:1 

Shall  bf  tharged  with]  Although  the  rite  be  in  form,  or  Form  of  tht 
in  the  manner  of  making  it,  not  flridly  legal,  but  void  ;  '*^* 
yet  if  the  party  be  rated  and  pay  to  fuch  a  rate,  he  fh»ll 
gain  a  fettlement :  For  it  would  be  hard,  that  ooe  of  the 
parifii  (bouid  come  and  fay,  that  it  was  a  void  rate,  being 
of  their  own  making,  and  acquiefced  under,  and  the  mo- 
ney paid  accordingly.  19  yin.  386,  St,  Giiis*s  CrippU' 
gate  and  St.  Mary  New'tngion. 

Shgll  be  €hargf4  with  ond  pay  his  Jhari  towards  the  pubEck  Poorntei 
taxis']  M,  13  C  SiaUn  Tongail  and  JVi^rpUfdm.  Thcland/ord 
was  rated  to  the  poor  for  the  tenement,  as  being  in  his 
hands,  and  the  tenaftt  paid  the  rate.  By  the  court :  The 
tenant  doth  not  gain  a  fettlement,  unlefs  he  be  both  rated 
and  pay.     Feliy^  128.    2  Seffl  C.  122. 

£.  4  G.  2.  Kingvtr  and  Kmgjwinford.  A  perfon  rented 
a  tenement  and  paid  all  parochial  taxes  for  the  fame  in  his 
own  right,  but  was  not  rated^  in  the  parifli  books  $  but  the 
^ame  of  Richard  Cotti  that  rented  the  tenement  before 
was  kept  in  the  levy  books.  By  the  court :  This  was  no 
fettlement.     F§Uj^  120. 

M.  9  (7.  2.  Sarrat  and  Bovington.  The  landlord,  who 
never  occupied  the  houfe,  was  charged  to  the  poor  rate; 
but  the  tenant,  on  demand  of  the  overfecrs,  paid  it.  By 
L.  Hardwicke  Ch.  J.  and  the  court:  The  charging  is  the 
principal  a£t,  as  it  infers  notice  to  the  parijQi ;  but  both 
areneceflary.  The  tenant  muft  both  be  charged  and  pay, 
in  order  to  gain  a  fettlement.   Burr.  SettL  Caj.  73. 

M.  10  G.  2.  K,  and  Bramjhaw.  T^he  landlord  of  the 
houfe,  who  was  alfo  overfeer  of  the  poor,  was  charged  to 
the  poor  rate  ;  but  the  tenant,  on  demand  of  the  /aid  land« 
lord,  paid  the  rate.  Ey  the  court :  It  is  a  fettled  point, 
that  a  perfon  muftbe  rated  as  well  as  pay;  otherwife  he 
gains  no  fettlement.     Burr,  SettL  Caf.  98. 

//•  10  G.  2.  Lower  Walton  and  yfppfeton.  The  father 
was  rated,  and  the  fon  who  occupied  the  tenement  paid 
the  rate.  By  the  court: 'This  gained  no  fettlement  to  the 
fon.     Burr.  Setil.  Caf,  lOO, 

But  yet  it  is  not  ncceffary  that  the  occupier  (hould  be 
rated  by  name:  As  in  the  .cafe  of  JiT.  v.  Brighimeny  E. 
8  G.  Where  a  man  lived  in  a  pUce  called  Hofcoe^s  tene- 
ment, and  paid  taxes  there  by  the  name  of  the  occupier  of 
li9fcoeh  ;  this  was  adjudged  to  be  a  fufficient  defignation  of 
the  party,  fo  as  to  gain  a  fettlement.  8  Mod.  38.  Burr. 
Maiisf.  1062. 

y.  31  G.  2.  Pain/bici  and  Cirencefter.  The  patiper, 
Ifaac  Moorman^  took  a  houfe  in  CirenceJIer^  of  one  Thomas 
Oiffird^  and  agreed  to  pay  the  land  tax,  and  poor  taxes, 

and 
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and  all  other  taxes.  Tht  rating  was  thus:  <*  Thmas 
Clifford^  Of  tenant/'  Moorman  paid  the  taxes ;  and  the 
overfters  gave  receipts  to  htm  in  his  own  name.  The 
landlord  Thomas  Clifford  lived  five  miles  off.  It  was 
urgedy  that  Ifitae  Moorman  himfelf  was  not  rated ;  being 
neither  eXj^refsly  named,  nor  even  perfonally  hinted  at. 
But  the  court  viiz&  clearly  of  opinion,  that  this  man  was 
fufficiently  charged,  to  notify  to  the  parilh  of  Circmtfto' 
that  he  was  an  inhabitant  there,  and  confcquently  gained 
at  fettlement  by  payment  of  the  rates  fo  charged.  Burr* 
Seal.  Caf.  465. 

E.  4  (r.  3.  Opinjhaw  and  Gorton.  Jamoi  Bowden^  fet- 
tled at  Oponfiawy  took  a  houfe  and  two  clofes  at  Gorton^ 
and  the  landlord  was  to  pay  all  taxes  and  levies  but  the 
window-tax.  The  rating  was  thusi  **  Bf>wdnf%.*  The 
landlord  himfelf  for  fome  time  paid  the  taxes }  but  in  the 
laft  year^  the  landlord  having  fome  difputes  with  the  over- 
feers  about  his  aileflments,  direAed  the  overfeers  to  cijl 
upon  his  tenant  Bowden  for  a  poor  rate  and  a  church  rate, 
and  tell  him  that  he  bis  landlord  ordered  him  to  pay,  and 
he  would  allow  it  to  him  out  of  his  rent.  The  tenant 
paid  the  fame,  declaring  he  paid  them  for  bis  landlord, 
and  the  overfeer  faid  he  accepted  them  accordingly.  But 
the  landlord,  not  being  a(ked  by  the  tenant  to  allow  it, 
did  not  allow  it  out  of  the  rent  till  three  quarters  of  a  year 
•  after  he  left  the  eftate  (which  was  fix  days  before  the  ocder 
of  removal),  when  he  repaid  the  money.  It  was  objefied, 
that  in  this  cafe  the  tenant  was  neither  rated  nor  paid,  fiv 
L.  Mansfield  Ch.  J.  This  was  a  tenant's  tax.  And  be  is 
afllefied  by  name,  Bowden^u  The  agreement  between 
his  landlord  and  him,  that  the  landlord  (bould  pay  it,  is 
nothing  to  the  parifb.  Burr.  Seiil  Caf.  522.  BkcJk.  Ref. 
463. 

T.  14  G.  3.  St.  Olave's  and  Warblington.  The  pauper 
WilSam  Freemantle^  being  fettled  at  Warhlingt§n^  hired  a 
houfe,  and  lived  in  St.  Olave% ;  where  a  church  rate  was 
made.in  17739  wherein  his  name  appeared  thus:  ^^fyURmn 
*^  FreemmtU  (to  bring  fecurity)  is.  6d.'*  And  the  fiid 
fum  was  received  by  the  churchwarden.  But  the  (aid 
churchwarden  (who  had  given  this  evidence)  being  cro&« 
examined,  it  appeared  that  the  rate,  when  firft  nude,  was 
caft  up,  and  no  fum  of  money  was  fet  againft  the  name  of 
IVUliam  Freemantle;  but  that  afterwards,  thechurchwardeo, 
being  continued  in  his  office  for  the  next  year,  met  the 
pauper)  who  told  him  **  he  had  got  a  certificate  from 
**  Warblingten^  and  had  delivered  it  to  the  guardians  of 
^  the  poor  hottf(?."  That  thereupon  the  laid  churchwar- 
den 
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d^  demanded  of  him,  and  received  of  him,  the  fuRli  of 
js.  6d.,  and  afterwards  (on  the  fame  day)  fee  dowtt  in 
figures  the  faid  fum  in  the  race  made  in  1773 :  But  finding 
that  the  pauper  had  00  fuch  certificate,  he  offered  to  return 
the  money,  and  the  pauper  refufed  to  accept  it.  By  the 
court:  This  is  not  an  informal  rate,  or  irregular  in  the 
manner  of  making  it.     It  is  no  rate  at  all.     Burr*  Stt$L 

Caf.  787. 

A4.  iSG.  3,  4/hlfy  and  fyal/all.  The  pauper  Jofepb 
Dean  took  a  farm  in  the  borough  of  Woljall^  and  paid  the 
poor  rates  in  his  own  right|  which  were  charged  rn  thefe 
words  only,  Latt  Lowbridf^eV  houftj  2I.  6s.  cd.— *is.  6d* 
That  various  other  tenemeiits  in  the  faid  borough  wpre 
charged  in  the  fame  manner  after  new  inhabitants  had 
come  into  them,  who  feverally  paid  the  rates  for  them: 
That  this  tenement  had  been  fo  charged  ever  fince  one 
Lowbridge  left  it.  The  queftion  was,  whether  this  form 
pf  rating  was  fufficient  to  gato  a  fettlemept,  as  there  was 
no  doubt  of  the  pauper's  having  paid  the  rate  ?-— By  Jjlon  J» 
and  the  court  (L.  Mansfield  being  abfent) ;  It  is  agreed 
that  the  perfon  muft  be  both  rated  and  pay ;  and  as  to  the 
manner  b»w  he  is  to  be  rated,  it  is  clear,  that  his  name 
oeed  not  be  inferted  in  the  rate :  If  the  parifh  have  fuffici* 
cnt  notice  of  him,  it  is  enough ;  paying  under  rating  is 
equivalent  to  notice,  and  the  officers  have  received  the 
rate  of  this  man  for  two  or  thiee  years,  and  therefore 
muft  have  known  him ;  and  it  is  flared  that  he  paid  in 
bis  6wn  right :  And  it  was  determined  ihat  he  thereby 
gained  a  fettlement.     Cai,  Caf*  35. 

//•  21  (?•  3.  Bailey  and  Hickmwdwtcke.  The  mother 
occupied  the  hou^e,  and  was  rated  and  paid  the  taxes  till 
the  time  of  her  death  ;  after  which,  her  fon  occupied  the 
houfe  and  paid  taxes,  but  the  pariih  officers  continued  her 
name  in  the  rate,  knowing  at  the  fame  time  that  fht  was 
dead.  By  L.  Mamfitld:  There  muft  be  fuch  a  rating,  and 
paying,  as  to  (hew  manifeftly  that  the  parifh  had  notice. 
Here  the  rate  was  continued  in  the  name  of  a  dead  perfon, 
whom  the  parifh  officers  knew  to  be  dead.  The  rate  ought 
to  be  made  on  the  occupier,  and  could  be  on  nobody  elfe. 
This  (he  faid)  was  determined  in  the  above  cafe  of  K* 
and  IValfifU^  where  the  rate  was  *'  LaU  Lowbridge-i, 
D§ugks^  543.    Cd.  Caf.  103. 

//•  at  G.  3*  Croydon  and  Corhampton,  The  overfeers 
made  a  rate  for  as.  in  the  pound,  in  this  form.  **  Rent  4I. 
'*  Q*  certificate.    Occupier,  Richard  Goodiff^    Sum  af- 

*^  feUed "    The  overfeers  demanded  8s.  for  the 

xate,  dedaring  he  was  ai&f&d  in  chat  fum  for  the  relief  of 

'the 
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^the  poor*  GooSffo\>]z8ttA^  alledging  that  he  was  not  i 
parifhior.er.  The  overfcer  opened  the  rate  book  and 
ihewed  hfm  his  name  therein,  and  threatened  to  diftrain 
for  the  8s.  if  he  did  not  pay  it.  Goodiff^  on  this,  paid  the 
.  money  direflly.  In  the  afternoon  of  the  fame  day,  the 
overfeer  returned,  with  the  veftry  clerk,  and  offered  to  re- 
turn the  money,  faying  he  had  taken  it  by  miftake.  Gaodiff 
'  refufed  to  receive  it.  The  overfcer  however  left  if,  and 
^went  a.way;  on  which  Geodiff  \\\xtv>  the  money  after  him* 
It  was  obje£^edy  that  here  was  no  rating.  There  was  no 
fum  put  againd  Gtod'iff's  name.  The  parifii  knew  he  oc- 
cupied the  houfe,  but  they  never  intended  to  rate  him.  The 
mifiake  of  the  overfeer  (and  corre£ted  fo  foon)  in  fuppofing 
him  rated  when  he  was  not,  could  not  be  binding  upon  the 
parifli.  But  by  L.  Mansfield:  There  is  no  queflion  in 
|he  cafe.  The  title  of  the  rate  ip,  Two  {hillings  in  the 
pound  ;  and  in  the  column  of  rent,  Gcodiff^t  rent  i8  4K 
This  fixes  his  proportion  of  the  rate.  For  what  purpofe 
was  his  name  infcrted,  if  not  to  rate  him  ?  And  befides, 
•he  has  paid  it,  and  againft  his  will  \  and  he  (hall  not  have 
it  in  his  power  to  fay,  upon  reconfidering  the  matter,  I 
have  thought  better  of  it,  ^nd  you  (hall  not  gain  a  fettle- 
ir.ent.     Douglas^  599.     Cai  Caf,  ro8. 

y.  28  G.  3.  AT.  V.  Llangammarch*  The  pauper  was  re- 
moved frorp  Llanwjlyd  to  Llangammarch^  which  removal 
was  confirmed  at  the  feffions*  to  whom  it  appeared,  that 
the  pauper  in  Alay  1778  rented  a  houfe  and  land  in  Lkn* 
gammarcb  at  5I.  per  annum.  No  agreement  was  then 
made  between  the  landlord  and  tenant  about  payment  of 
the  taxes.  The  houfe  is  called  Bryn  Frwfi^  or  fVaynOwji, 
,and  the  land  is  rated  to  the  poor  tax  in  Llangammarchy  by 
the  name  of  Waynllwyd,  I'he  pauper  lived  one  year  in 
the  houfe,  but  paid  no  taxes  for  it.  In  September  1778  the 
landlord  informed  him,  that  taxes  were  wanted  for  his 
land,  who  defired  the  landlord  to  pay  them,  and  he  would 
re(^ay  him  the  fame.  In  fadi  no  taxes  were  ever  paid  by, 
or  demanded  from,  the  tenant  -,  but  it  appeared  that  the 
landlord  paid  the  taxes,  and  that  the  pauper  allowed  tbem. 
The  overfeer  of  Llangammanb^  who  received  the  taxes 
from  the  landlord  for  this  land,  knew  nothing  of  the  pau- 
per;  nor  whether  or  not  he  refided  at. this  farm  at  the 
lime.  A  rule  was  obtained  to  (hew  caufe  why  the  order 
of  feflions  ihould  not  be  quafhed. — Bower  2T\d  Leiufif^ 
fliewed  caufe,  and  cited  the  cafcf  of  K.  v.  Pain/wiJ  (tf}t 
and  AT.  v.  ff^al/all  {h).     Caldicot,  ctntra^  was.ftopprf  ^1 

» 
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iie  c9UTU^^^4JbburJl  J.  The  circumftance  ftated  in  this  , 
cafe,  that  the  overfeer  did  not  know  the  patiper,  nor  whe« 
ther  he  refided  on  this  farm,  diftingui(be$  it  frooi  the  cafes 
cited.  The  ground  of  the  determination  in  K*  v.  Painf- 
uicij  was  the  notoriety  of  the  occupancy.  For  when  Mr. 
J.  Denni/on  thought  that  rating  the  houfe  only  might  be 
fufficient;  he  added»  *^  for  the  parifh  could  not  hue  know 
•'  who"  was  ihe  occupitr."  That,  i  no  •red,  is  the  natural 
prefumption ;  but  we  cannot  prcfume  ^gvnll  the  fa£^$  of 
the  cafe  ;  and  here  it  is  expreisly  Rated  as  a  fad,  that  the 
overfeer  knew  nothing  of  the  pauper^  or  whether  he  re- 
fided at  this  farm.  The  reaion  why  a  party  gains  a  fee- 
tlement  by  paying  taxes  is,  becaufe  it  is  an  admilllon  by 
the  parilh  that  be  is  an  inhabitant.  There  is  no  founda* 
lion  for  the  diftindion  which  h;'s  been  taken  between  the 
knowledge  of  the  overfeer,  and  tha:  of  the  parifli  at  large; 
for  the  overfeers  are  the  trufiees  fur,  and  tranfad  the  bufi- 
nefs  of,  the  parifh,  and  they  ou^c  ik-  know  the  ftate  and 
conditions  of  the  inhabitant!).  And,  indeed^  if  we  could 
prcfume  either  way,  it  would  rather  be,  that  the  pmCa 
even  did  not  know  that  the  pauper  refiued  in  this  farm. 
BulUr  anei  Grofs  J*,  of  fhe  fame  opinion.  Rule  abfoiut^. 
Durnf.  and  Eaji^  2  T.  62<>. 

£.  7  G,  2.  Oahhampton  and  Ktnton.  A  tide  vaiter  r^-  Laad  tn% 
fided  in  Kenton^  and  had  a  falary.  He  was  rated  for  this 
falary  to  the  land  tax  in  Kenton.  It  was  paid  for  fome 
time  by  himfelf,  but  repaid  10  him  by  the  collci^or  of  the 
cufioms  ;  and  afterwards  was  paid  by  the  colleflor.  It 
was  objedled,  that  a  taxation,  without  paym 'nt,  gains  no 
fettlement :  Then  the  queftion  is,  Whether  he  paid  his 
(hare  towards  the  publick  taxes  and  levies  of  the  pari(b  ? 
And  it  is  plain  that  he  has  not.  For  it  was  not  his  own 
money,  but  the  money  of  the  collei^lor.  By  L.  Hard^ 
wicke  Ch.  J.:  Suppofe  a  landlord  has  agreed  to  reimburfe 
his  tenant,  would  not  the  tenant  be  fettled?  This  colIeAor 
did  not  pay  it  to  exonerate  the  parifh,  but  to  better  the 
man's  falary.  And  by  the  court:  It  hath  been  fettled, 
that  the  land  tax  is  a  parifli  tax  wiihin  the  a£t;  and  his 
being  taxed  for  his  (alary  makes  no  difference.  Burrm 
SetiL  Oaf.  5. 

And  in  the  cafe  of  BramUy  ^nd  Armley^  H.  9  G.  2, 
yobn  Clofe,  the  pauper,  after  his  fettlement  in  Bramley^ 
removed  with  his;family,  and  inhabited  and  farmed  lands 
at  Armleyy  for  which  he  was  charged  and  paid  two  quar- 
terly payments  to  the  land  tax  only.  It  was  urged,  that  as 
the  land  tax  is  always  allowed  or  repaid  by  the  landlord^ 
the  payment  thereof  can  gain  no  fettlement  to  the  tenant. 
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By  the  court :  Ix  hath  been  a  great  doubt,  whether  in  this 
refped  the  legiflature  did  not  mean  parochial  taxes.  But 
this  hath  been  long  gotten  over ;  and  the  land  tax  has 
been  holden  to  be  within  the  adl,  from  the  notice  of  inha- 
bitancy that  arifes  by  the  party's  being  alTefled  and  paying 
it.     Burr.  SittL  Caf,  75. 

So  alfo  in  the  cafe  of  K,  and  Cbidin^cldy  H,  30  G,  2. 
It  was  moved  to  quafh  an  order  of  feffions,  not  ftating  the 
cafe,  but  merely  the  queflion,  Whether  the  tenant's  pay* 
ing  the  land  tax  (which  was  allowed  to  him  again  by  his 
landlord)  amounts  to  fuch  a  notice,  as  fliall  gain  the  te- 
nant a  fettlement  ?  Which  the  feffions  held,  that  It  did  not. 
In  fupport  of  the  motion,  was  cited  the  cafe  of  OakebamP" 
ton  and  Kentotiy  where  a  tide  waiter's  being  taxed  to  the 
land  tax  for  his  falary,  was  holden  to  be  fufficient  notice  fo 
as  thereby  to  gain  a  fettlement,  even  though  It  was  paid  by 
the  colledor*  And  th^  afiorefaid  cafe  was  cited  of  Armlty 
and  Bramley.  On  fhewl\^g  caufe,  the  counfel  oa  the  other 
fide  acknowledged,  that  they  could  not  fupport  the  order : 
the  point  being  already  fully  fettled  by  former  determina- 
tions. And  the  rule  for  quafhing  the  order  of  fef&ons  lus 
made  abfolute.     Burr.  StttL  Caf.  415. 

And  in  the  cafe  of  Fulham  and  £/.  MargartCs  ^^*J^ 
pdnfltTy  M.  33  6.  2.  The  tenant  was  afTefled  to  aod 
paid  the  land  tax ;  which  was  allowed  to  him  by  his  land- 
lord,  on  fettling  his  account  with  him  for  the  rent.  It 
was  infified,  that  it  hath  been  often  and  fully  fettled,  that 
this  will  gain  a  fettlement.  And  upon  that  ground  of 
its  being  a  fettled  point,  the  court  adjudged  accordingly. 
Burr.  Sittl.  Caf.  488. 

//•  15  G»  3.  Carfhalton  and  5/.  Magnus.  The  panper, 
Thomas  Rumnuli^  living  in  a  houfe  at  Carjhahon  belonging 
to  WiUiam  Bridga  efq.  paid  the  Und-tax  there.  TheauefF' 
ment  was,  '*  Landlord  rated,  IVUliam  Bridges  ef<].  for 
'^  lands  and  tenements  in  the  occupation  of  Thomas  Rum- 
^<  ntiis,^*  The  court  were  of  opinion,  that  the  landlord  is 
*  the  petfon  rated,  and  not  the  tenant ;  that  it  was  a  very 
hard  cafe  upon  the  poor  man  ;  but  chey  thought  the  objec- 
tion too  ftrong  to  be  got  over.     Burr.  Sitt.  Caf  809. 

E.  If  G,  3.  K.  v.  5/.  Mary  WhiuchapeL  The  pauper, 
yames  Turner ^  a  labourer  in  the  dockyard  at  Porifmouib  in 
the  parifh  of  Portfea^  was  rated  and  paid  to  the  land  tax  at 
Porifeay  and  rcfidcd' there  upwards  of  40  days.  That  all 
the  officers  in  the  faiJ  dockyard  were  rated  to  the  land  tax. 
And  it  was  adjudged  that  be  thereby  gained  a  fettlement. 
Cald*  Caf.  24. 

£.2  J 


• » 


J&OOr^  (Settlement  by  rates.)  547 

^»  23  G.  3.  K.  V,  Miuham.  John  Heard  and  his  fami- 
ly were  removed  from  Miuham  to  Moredon,  The  feflions 
quafhed  the  order,  and  ftated  the  following  cafe  :  That  the 
pauper  inhabited  for  feveral  years  a  houfe  at  Moredon  which 
he  rented  of  Mr,  Gaffsn^  who  was  alfo  an  inhabitant  there, 
at  the  yearly  rent  of  5  1.  clear  of  all  taxet,  parliamentary 
and  parochial.  That  whilft  he  fo  occupied  the  fame,  an 
aflefTment  for  the  land  tax  was  made  on  the  faid  pariflh  of 
Moredon^  the  title  of  which  was,  ^^Surry^  &c.  an  afTefTmenC 
^*  on  the  inhabitants  of  the  parifh  of  Moredon^  for  raifing  a 
**'  fum  by  a  land  tax,  &c.'*  in  the  following  forn> : 

Rent      I  Landlord's  name  I  Tenaot^a  name    I     1.     s.    ^. 
jf  5    o    o    I       Mr,  Gajjln      j    John  Heard       |     o     9     Si 

That  Heard  paid  the  faid  9  s.  9I  d.  to  the  colleAor  who  de* 
manded  the  fame.  "By  L.  Mansfield:  Thequeftion  is* 
whether  the  landlord  or  tenant  is  the  perfon  charged  \  The 
aiTeflTment  does  not  fay  who  is,  but  the  names  of  both 
landlord  and  tenant  are  ufed.  The  rate  alone  then  in  this 
cafe  is  no  charge  upon  either.  The  anfwer  to  thia  queftioa 
mud  therefore  be  gatheied  from  other  circumdances.  la  ^ 
the  firft  place,  who  ought  to  be  charged  ?  Undoubtedly  the 
occupier  ought.  The  landlord,  it  is  true,  is  the  debtor,  but 
the  rate  is  pointed  at  the  occupier.  The  parifli  cannot  tell 
who  is  the  landlord,  or  who  has  a  rent  charge.  It  is  upon 
the  occupier  that  the  officer  of  government  takes  his  re- 
medy; and  tho'  the  landlord  is  dire£led  to  allow  the  fum 
levied  out  of  the  rent,  the  parifh  have  nothing  to  do  with 
tranfactions  between  landlord  and  tenant :  This  is  a  mat- 
ter between  them ;  but  for  the  fake  of  the  publick,  the 
occupier,  the  oftcttfible  perfon,  is  to  be  confidered  as  the 
perfon  firft  liable.  The  next  confiJeration  is,  what  does 
the  afleflment  profefs  to  be  ?  It  profeflcs  to  be  an  aflefT- 
aent  on  the  inhabitants^  that  is,  the  occupiers ;  the  land'ord 
may  or  may  not  be  an  inhabiranc ;  the  tenant  mufl  be. 
Then  of  whom  is  it  demanded?  Of  the  occoDirr.  Who 
pays  it  t  The  occupier.  We  may  therefore  fupply  from 
thecircumfiances  that  which  is  omitted  in  the  rate  itfclf;  and 
intend  here,  that  which  was  exprcfTed  in  the  above  cafe  of 
A'.  V,  Catjhahon  ;  with  which  the  prefentdecifion  docs  not 
interfere.— —Order  of  feflions  qua(h:d  j  and  the  order  of 
tftctwojuftices  affirmed.     Cald,  Caf.  276. 

M  24  G.  3.  JST.  V.  Endan^  &c.  Thomas  Lowell  and  hia 
family  were  removed  from  Tittrjivnth  to  the  united  town- 
ftips  of  Endon^  Longfdony  and  Stonley,  The  feflions  con- 
iirmed  the  order,  and  ftated  the  following  cafe  :  That  the 
pauper  being  fettled  in  Endon^  rented  a  cottage   of  Lord 
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Macclesfield  ^i  Lady^day  ijj^,  in  the  hamlet  of  TittefwvrtK 
at  20  s.  a  year.  And  at  the  time  of  taking,  it  was  agreed 
that  the  pauper  fliould  pay  the  land  tax  and  all  other  taxes ; 
but  it  did  not  appear  that  this  agreement  was  known  to  the 
parifh  officerr  of  Tittefworth^  The  pauper  entered  at 
Lady-diiy  I'j'jb^  and  continued  until  he  was  removed  in 
4  December  ijSa,  all  which  time  he  paid  the  land  tax  for  the 

premifes ;  but  at  Michaelmas  1780,  being  ill  and  reduced  in 
circumflances,  he  defired  the  pariOi  officer  to  be  excufed, 
tvhich  he  promifed  to  ufe  his  endeavour  to  do»  and  he  never 
paid  the  land  tax  after  Lady^daj  178U  And  it  appeared 
from  the  rates  of  1781  and  1782,  that  neither  the  pauper*s 
name,  or  that  of  any  other  perfon  living  in  the  faid  pre- 
mifes, were  inferted  therein,  or  that  L.  Macclesfield  wzi 
rated  for  the  fame,  though  the  pauper  continued  on  the  pre- 
mifes till  December  1782  :  but  it  appeared  fome  other  pre* 
mifes  of  h  Macclesfield* s^  in  the  occupation  (A  George  Gilman, 
were  inferied  in  the  afleflment  of  1^8 1  and  1782,  in  the 
following  manner  ;  which  were  not  inferted  in  any  of  the 
fates  produced  previous  to  the  rate  of  1781. 

Namet  nf  omprirt  ri  |  K:;Tnes  of  ocrupitrt  [  Hoofct  Se  lirds  I  Som  aflV/T-d 
ILui^i Mmdesfidd    \     George  GUmau     |  Houfe  8t  land    |  o    o    5J 

The  pauper  lived  in  part  of  the  faid  cottage,  and  durinv 
fome  of  the  time  let  the  remaining  part^  together  with  half 
an  acre  of  land,  for  3 1.  10  s.  od.  a  year.  In  the  land  tax 
afleflment  of  1776  and  17791  h, Macclesfield  W99  aflefledfor 
the  faid  premifes.    In  1 780  the  form  of  the  aflefl[ment  was : 

Names  of  prof^ietors  I  Names  ofoccapicrs  \  Houfek&  Undt    \  Som  idefled 
Earl  of  MacchtfiM  \     TLomut  Lnveli     {  Houfe  &  land     [005} 

The  only  ratc!i  produced  were  thofe  for  the  faid  years  1776 
and  1779,  i78o,i78i»i782«  It  wasurgedinfupportofthefe 
orders,  inter  alia^  That  the  tenant's  name  Was  fir  (l  inferted  in 
therare^fi  1780,  the  time  when  ana<9  pafled  for  regulating 
the  right  of  voting  at  county  elections ;  which  a£t  direds 
the  very  form  of  aflTefiment  here  ufed  for  the  land  tax  rate, 
that  it  muft  therefore  be  prefumed,  that  the  tenant's  name 
was  now  introduced  merely  in  compliance  with  (hat 
a^,  and  not  with  any  view  of  making  any  aheration  in  the 
perfon  charged.— ~Thc  counfel  on  the  other  fide  w^rc 

Hopped. By  h. Mansfield:    The  queftir,n  is,  who  i$ 

rated  ?  It  is  aqueftion  of  fa£l.  Here  is  no  title  to  the  ratey 
and  upon  the  face  of  the  rate  tt  ftands  indifferent.  What 
then  are  the  ctrcumftances  f  In  the  firfl  place,  the  officers 
have  applied  to  the  tenant^  and  be  has  paid.  He  afierwardsi 
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in  confequence  of  his  poverty,  applies  to  be  exempted  from 
payment  in  future.  This  is  coipplied  with  ;  and  what  fol- 
lows ?  They  never  charge  any  body  elfe.  They  therefore 
thought  the  tenant  ought  to  pay,  or  nobody;  and  this  is 
deciiive,  that  the  landlord  was  never  intended  to  be  rated. 
No  inconveniences  need  be  incurred  from  the  provifions  of 
the  late  ad  of  parliament ;  it  does  not  prevent  the  parifli 
from  rating  any  body  by  name,  as  was  done  in  the  cafe  of 
K.  V.  CarJhalton[a)^  They  may  dill  declare  their  inten* 
tion  to  rate  the  landlord.  The  other  judices  concurred* 
Bo[h  orders  qualhed.  Cald,  Caf.  374. 
M,  25  G.  3.  K.  V.  5/.  Lawrenci  tVinchefttr*  Char  Us 
ScultarddLii^  his  family  were  removed  from  Eajimton  to  St. 
Lawrence  ff^inchejier :  The  feflions  confirmed  the  order^ 
and  ftaced  the  following  cafe;  That  the  pauper  refided  in 
PiUrsjUld  under  a  certificate  from  Su  Lawrence  IV'tncbefler  : 
That  he  removed  before  the  making  the  afieirment  afrer* 
mentioned  into  Eaftmeen^  and  occupied  a  houfe  there  till  8th 
^0)^1784,  the  day  he  was  removed  :  That  fyHliam  Clarke  vi2i% 
the  proprietor  of  the  faid  houfe  :  That  on  7th  June  1783  a 
land  tax  aflfefiment  for  the  tyihing  of  Eajimeen  was  made  in 
the  following  form:  **  County  of  Southampton^  to  wit.  For 
*'  the  ty thing  oi  Eaflnuon  in  the  faid  county,  an  afTeflrmenC 
*'  made  in  purfuance  of  an  ad  of  parliament  pafled  in  the 
(s  a3d  year  of  his  prefent  majefty's  reign,  for  granting  an 
^<  aid  to  his  majefty  by  a  land  tax  to  be  raifed  in  Great  Bri^ 
*'  tain  for  the  fervice  of  the  year  1783. 

• 

Rentals       I    Names  of  proprietors  I  Names  of  occupiers  I  Sums  iflefled 
1    o     3I    I    Mr.  IViUiamChrke     \     CbarUi  ScuUard    |  o    4    oj 

That  the  pauper  paid  Jofepb  Terrell  (who  called  at  bis 
houfe)  2S.  o^d.  being  for  one  half  year  of  the  faid  afTefT- 
ment,  and  Terrell  gave  him  the  following  receipt :  ''  OilO" 
•'  ber  20th,  1783,  received  of  Mr. Charles  Scullard  2  s.  o^  d, 
**'  for  half  a  year's  land  tax  for  Mr.  Clarie*s  houfe,  due  aC 
**  Michaelmas  laft  paft  }  per  Jofeph  Terrell^  affeflbr."  That 
Terrell  was  co'ledor  of,  as  well  as  afiefibr  to,  the  land  tax. 
-— — L.  MamfiAd  ;  It  has  been  decided  over  and  over  a- 
gain,  that  the  occupier  mufi  be  prefumed  to  be  rated,  againft 
whom  the  firit  remedy  lies  as  between  him  and  the  pubhck. 
Here  his  name  is  in  the  rate,  and  the  officer  receives  of 
him.  There  is  not  a  tittle  to  (hewxhat  the  pari(h  meant 
to  rate  the  landlord.  The  receipt  only  defcribes  the  pre* 
pifeS)  upon  which  the  afleiTment  was  made.—— j8W/^r  J. 

{a)  Antif  onder  tSii  head, 
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It  was  cxprefsly  determined  in  K.  v.  Miubam  (a),  that  the 
land  taxis  prima  facie  a  tenant's  tax.  Why  7  becaufe  all 
the  remedies  are  againft  him  ;  and  widiout  fome  new  ingre- 
dients in  the  cafe,  the  point  ought  not  to  have  been  ftirred 
again.  It  was  not  faid  there,  that  you  might  not  rate  the 
landlord.  You  may.  It  is  fo  holden  in  K.  v.  Endon  {b)y  iic, 
and  L,Mansfiild(2ii6  there,  that  **  it  is  a  queflion  of  h{k 
whether  landlord  or  tenant  is  rated,  and  the  feffions  (hould 
fiate  it :  If  they  do  not,  the  court  muft  collect  it  from  the 
circumdances  that  appear  to  them ;  and  if  nothing  appear  to 
the  contrary,  the  occupier  mufl  be  prefumed  to  be  the  perfon. 
f^/les  and  AJbhurJi  were  abfent.  Both  orders  quaflicd. 
Cald^  Caf.  379. 

M,  25  G.  3.     K.  V.  St.  Jamesy  Bury  St.  Edmunds.    5tf- 
ntuel  Cro/s  Purkls  and  his  family  were  removed  from  St. 
James  in  the  borough  of  Bury  St,  Edmunds  to  the  parifli  of 
Hopton.   The  fefltons  quafhed  the  order,  and  dated  the  fol« 
lowing  cafe  .That  the  pauper  was  fettled  at  Hopton^ 

and  afterwards  became  an  inhabitant  and  occupier  of  a 
tenement  belonging  to  Jofiua  Grigby  efq.  in  St.  James  \n 
the  town  of  Bury,  at  5  I.  a  year,  and  had,  during  his  refi« 
dence  there,  paid  the  land  tax  there,  when  demanded  of  him 
by  the  officer.  The  title  of  the  rate  was,  ^*  Borough  of 
<*  Bury  St.  Edmunds  in  the  county  of  StijffiH^  for  the  partfli 
**  of  St.  James  in  the  faid  borough.  An  aflTeflment  made 
<*  in  purUiance  of  an  26k  of  parliament  pafied  in  the  23d 
**  year  of  his  majefty's  reign,  for  granting  an  aid  to  his 
**  majefty  by  a  land  tax  to  be  raifed  in  Great  Britain  for  the 
*<  fervice  of  the  year  1783,"  and  made  in  tbp-  following,, 
manner  : 


Names  of  proprietori 
ycjhua  Grtgiy  efq. 


N.  of  occdpicn 
Eaftgate  Sir. 
Samuel  Purkis 


What  aflcOed  ft   |    Sami    |  aOe&d 
where  fituated     I  | 

Tenant  I4   o   o|o   40 


AH  the  other  afleflments  were  made  in  the  fame  jnanner  1 
and  the  colle£lors  who  were  parilhicners,  demanded  the  faid 
tax  of  the  pauper,  who  paid  the  fame,  and  they  gave  him 
a  receipt  in  the  ufual  printed  form,  as  follows  :  <*  Tbe 
*'  2Sth  December  1783,  received  of  Mr.  Samuel  Purkis  the 
**  fum  of  /^%.  fo  much  being  ajfeffed  on  the  landlord  foribe 
<(  third  quarterly  payment,  purfuant  to  an  ad  of  parlia- 
<'  ment  for  granting  an  aid  to  his  majefty  by  a  land  tax  to 
•*  be  raifed  in  Great  Britain  for  the  fervice  of  the  year  1783. 
<*  By  John  Lawrence  coIle£tor."  Whereupon  this  court 
doth  adjudge,  that  the  pauper,  by  the  above  rating  and 
payment,  has  acquired  a  fettlement  in  St.  Jamts  aforefald. 


(a)  /j&ifo  under  tbli  6  ad,  (£}  AfHt^  uadcr  thia  head. 


^Mm^ 
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*Mngay  (hewed  caufe  in  fupport  of  the  order  of  (ef* 
fions;  and  infifted,  that  thefeffions,  by  determining  the  fet- 
tlement  of  the  pauper  to  be  at  St.James^s^  had  drawn  their 
conclufion,  that  the  tenant  was  rated  and  not  the  landlord  ; 
that  it  was  decided,  that  rating  was  a  queAion  of  fa£t ;  and 
that,  where  both  landlord's  and  tenant's  names  appeared 
upon  the  rate,  it  was  the  province  of  the  fellions  to  find  this 
fad  of.  Who  was  rated  ?  That  it  was  fettled  that  the  land 
tax  was  a  tenant's  tax  $   that  therefore  at  the  time  the 
rate  was  made  the  tenant  was  the  perfon  rated  ;  that  this 
could  not  be  afFefted  or  varied  by  what  happened  afterwards 
between  the  colle£lor  and  the  pauper ;  that  the  rate  is  the 
language  of  the  aiTefTor,  (he  receipt  is  only  the  afi  of  the 
colledor  ;  that   this  fubfequent  tranfaAion  ought  not  to 
change  the  nature  of  the  fadt,  as  evidenced  by  the  mod 
authentic  in^rument  that  the  law  knows  upon  that  fubjed; 
that  if  the  receipt  be  permitted  to  zffeA  the  rate,  it  will 
put  every  fettlement  under  a  rate  in  the  power  of  the  coU 
ledorj  that  receipts  were  on  thefe  occafions  frequently 
given  to  ignorant  men ;  that  to  countenance  this  would 
open  a  door  to  great  frauds  ;  that  the  rate  itfelf  was  the 
only  fafe  guide ;  fuppofe  the  rate  had  faid  one  thing  and  the 
receipt  another  ?  that    the  rate  was  made  at  the   time 
and  made  fird,  and  was  therefore  upon  every  principle  in- 
titled  to  a  preference ;  that  the  tenant  was  fubjedted  to  all 
the  inconveniences  of  being  rated,  apd  why  ihould  he  be 
deprived  of  the  benefits  ?  that  the  co!le<S^or  was  not  war- 
ranted by  the  rate  in  giving  fuch  a  receipt ;  and  that  upon 
that  ground  the  feffions  might  have  decided  as  they  did  up- 
on it.— 'y/</<7/r  and  Li  Blanc y  on  the  other  fide,  infilled, 
that  this  was  the  reverfe  of  all  the  former  cafes,  for  that 
here  it  appeared  that  the  landlord  was  rated  and  not  the 
tenant;  that  it  was  true  that  the  rate  itfelf  was  doubtful  on 
the  face  of  it,  and  that,  if  any  principle  was  to  be  deduced 
from  the  cafes  generally  cited  upon  the  fubje£),  it  was,  that . 
where  it  was  left  uncertain  upon  the  face  of  the  rate  who 
was  rated,  this  might  be  explained  by  extrinfic  circum- 
fiances;that  the  receipt  did  here  explain  the  doubt,  and 
fiiewed  that  it  was  the  landlord  who  was  meant  to  be  aflTefiT- 
ed  $  that  in  fad  here  is  neither  a  rating  or  payment  by  the  . 
tenant ;  that  if  the  tenant  is  afleiTed  he  certainly  did  not 
pay,  for  the  receipt  exprefles  that  the  landlord  paid  ;  and 
no  pauper  can  gain  a  fettlement  without  paying  as  well  as 
being  rated.— L.  Mansfitld:  I  ftated  in  the  laft  cafe,  that 
where  it  was  uncertain  who  was  rated,  where  the  rate  is 
fiient,  and  there  is  no  other  collateral  evidence  to  fuppl]^ 
Ibis  defe^,  the  law  woiild  prefume  that  the  tenant  was  in- 
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tended  to  be  raced,  becaufe  prima  facu  it  is  a  tenant's  (ax^ 
and  he  is  confequently  firft  liable.  But  where  the  landlord 
is  exprefsly  raced,  or  where  there  is  any  collateral  matter  to 
ihew  that  he  is  intended  to  le,  thei e  the  legal  prefunnption 
may  be  rebutted.  Here  is  a  (Irong  piece  of  evidence  com- 
ing out  of  the  tenant's  hands,  to  ihew  that  the  landlord 
was  the  objedt  of  the  rate.  >  BuUer  J.  This  is  not  a  pre- 
fumptionyWij  ei  dt  jun  \  it  admits  of  contradidlion.  The 
leceipt  relates  b»ck  to  t^.e  time  of  the  rate,  and  To  it  is  not 
a  rate  of  the  tenant,  but  of  the  landlord  *,  befides,  the  receipt 
is  (Irong  evidence  as  to  the  payment,  that  he  paid  it  as  agent 
to  the  landlord,  as  well  as  that  the  officer  di^  nor  receive  it 
of  him  in  his  own  right;  fo  that  the 'tenant  does  not 
l^ppear  to  he  intitlcd  t:iiher  way.  JVilUs  and  JJbburJl  J». 
vrere  abfent.  Order  of  lelFio^s  quaihed,  and  the  order  of 
the  two  juflices  affirmed.     Cald,  Caf,  385* 

M.  30  G.  3.  Km  v.  FUkejlont.  James  King  and  his  wife 
and  family  were  removed  from  that  part  of  the  parifh  of 
Folkiftont  which  lies  within  the  cownfhip  oi Falkfi$m  in  Kentf 
to  that  part  which  lies  without.  Ttie  fcflions  quafhed  the 
order,  fubje6^  to  the  opinion  of  the  court  on  the  following 
cafe  :  On  the  loth  of  Odober  1781  the  pauper  hired  a 
houfe  in  the  pari(h  oi  Fclkeftone  in  Kint^  ot.tbe  yearly  value 
of  5  1.  5  s.  of  H.  Stldon^  in  which  he  rtfided  3  years  ;  du- 
ring which  time  he  paid  the  land  tax  for  the  houfe  :  but 
after  he  had  paid  three  quarterly  rates  in  1782,  he  com- 
plained to  his  landlord  that  his  (the  landlord's)  other  te* 
nants  did  not  pay  the  land  tax  for  their  houfes,  and  therefore 
deAred  him  to  deduct  it.  The  landlord  refufed  to  allow 
M^hat  he  had  already  paid,  but  agreed  to  dedu£l  it  in  fu« 
ture,  which  he  did.  There  was  not  any  agreement  made 
between  the  pauper  and  his  landlord  which  of  them  Ihould 
pay  the  land  tax.    The  rate  was  in  the  following  form: 


1  Proprietors  names     Occopiers  names  | 
Henry  Stidon  Jama  KtMg    \ 


Sttm  airefled  |  Proprietors  names 
10    10    o 


Occopicrs  names  |  prcmircs 
Jamei  Ktag    \    HooTe 


Qaartrrly 

IMynrient 
026 


The  feiEons  were  of  opinion  that  the  UndUrdi  were  tbtper^ 
fom  intended  to  be  rated  in  the  rate  ;  and  tnat  the  names  of 
occupiers^  inferted  in  the  fecond  column,  were  only  meant 
to  diftinguifl)  the  premifes,  and  to  direfl  the  colledors  to 
whom  they  were  to  apply  for  payment  of  the  rate.— — 
Mingay^  in  fupport  of  the  order  of  feiEons,  was  (lopped.-^ 
Robmfn^  contra^  faid  that  this  cafe  -was  determined  by  that 
of  iS^.  V.  St.  Lawrenu  fyinchefter  \a)^  where  the  fafis  wer^ 

(a)  Jlnte^  under  *his  be«d« 
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precifely  fimilar  to  tbofe  in  the  prefcot  cafe,  except  that 
here  the  juftices  have  ftated  as  their  opinion,  that  the  land- 
lords were  intended  to  be  rated  :  but  thaf  cannot  vary  ^he 
cafe  ;  for  they  have  flated  all  the  fa^s,  for  the  opinion  of 
this  court,  without  meaning  to  preclude  them  by  any 
opinion  of  their  own.  ■■  ■  L.  Kenyon  Ch.  J.  This  is  the 
landlord's  tax.  And  when  the  queftion  firft  came  before 
the  court,  it  was  doubted,  whether  a  tenant  who  was  rated 
to  and  paid  the  land  tax,  Ihould  gain  a  fettlement  by  it. 
But  in  J^.  V.  Bramley{a)  it  was  obferved,  that  *'  that  doubt 
*^  had  been  gotten  over."  But  in  this  cafe  no  queftion  can 
arife  :  on  the  rate,  there  is  one  column  of  the  proprietors^ 
and  another  of  the  tenants  ;  but  the  names  of  the  tenants 
were  only  inferred  in  order  to  fbew  for  what  property  the 
landlords  were  rated.  And  the  juftices  in  this  cafe  have 
ftated  (what  I  think  they  were  bound  to  do)  that  the  land- 
lord was  rated.— — 5a//ifr  J.  In  K.  v.  Miuham[b)^  K.  v.  Su 
Lawrenci^  and  K.  v.  £nrion  (r),  it  was  held  that,  as  between 
Che  publick  and  the  tenant,  the  land  tax  is  the  tenant's  tax^ 
tho'  as  between  the  landlord  and  the  tenant  it  Is  other  wife  $  ^ 

that,  if  it  be  doubtful  on  the  rate  itfelf,  whether  the  landlord 
or  the  tenant  be  rated,  it  mud  be  co)lc£\ed  from  other  cir- 
cumfiances ;  that'theland  tax  is  prima  facie  a  letiant'staxj 
and  that  if  nothing  appear  to  the  contrary,  the  occupier 
muft  be  prefumed  to  be  the  pcrfon  rated.  This  idea  was 
not  adopted  in  thefe  late  cafes  for  the  firft  time  ;  for  fo 
long  ago  as  in  a  cafe  in  30  G.  2.  Forjier  J.  faid,  «'  the  oc- 
*'  cupier  is  the  perfon  who  h  to  pay."  But  whether  the 
landlord  or  tenant  be  rated,  is  a  queHion  of  fad):  which 
fhould  always  be  found  by  thejuftices;  here  it  is  ftated, 
and  we  are  precluded  by  their  opinion  from  cntermg  into 
the  queftion.     Order  of  fef&ons  affirmed*  Durnf.  and  Eaji^ 

3  ^.  505. 

H^  30  G.  3.  K.  V.  Bridgewaier*  Two  juftices  remov- 
ed the  children  of  Thomas  Bejiard  (who  had  abfconded  and  • 
left  his  family)  from  St.  John  the  Baptijt  in  Cardtfflo  Bridge- 
water.  Which  was  confirmed  at  the  feffions,  fubj^'d  to 
the. opinion  of  the  court  on  the  following  cafe  :  Baftard 
(the  father)  inhabited  for  fome  time  in  a  houfe  in  Su  Jobn\ 
which  he  rented  of  fy.  Lewis  ;  while  he  fo  occupied  the 
fame,  an  afieflment  was  made  in  St.  John^s  for  the  land  taXt 
entitled,  ^*  A  rate  on  the  feveral  inhabitants,  owners^  and 
*^  occupiers  of  houfes,  lands,  &c  in  the  parifh  ;"  and  in 
this  form  * 

(a)  AnUj  nnitt  thii  >etiL         {h)  jinte^  Qiitl^r  tbii  bead. 
\€)  Antt^  aodu  tiiit  hsad*  ^ 

•   '  Land* 
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LandloHi  I        Tenanti         I      PMmifea     I     SuDaflefleJ 

J.  WilViami  and  others  |   Themat  Bafiard  \        Hoole       1069 

Thumas  Baft  or d  having  abfconded  and  left  his  boufe  and 
children,  fv.  Lewis  the  landlord,  on  the  12th  May  17899 
dcfired  the  colledors  of  the  land  tax  to  go  with  him  to 
Bafiart^  houfe  in  order  to  make  a  difttefs  on  his  goods  for 
the  6  s.  9  d.  othirwifi  htfliould  hfe  the  money ;  and  Liunsw^^ 
companled  them  to  Baftard'^  houfe,  where  they  faw  one  of 
Bqflard*s  daughters,  about  12  or  13  years  old,  of  whom 
they  enquired  for  Baftard's  goods ;  ihe,  pleading  poverty, 
faid,  (he  had  a  friend  who  would  pay  the  money ;  and  ac- 
cordingly file  went  with  the  coUeflors  and  the  hndlord  to 
one  Mrs.'Ou/rif,  who  gave  a  guinea  to  the  collefiors,  wU 
received  thereout  the  land  tax,  and  both  thecoUefiors  fign- 
ed  a  receipt  for  the  tax,  but  the  receipt  was  not  produced 
to  the  feffions.**-— -By  the  court :  We  are  clearly  of  opinion 
the  money  was  raifed  for  Bafiari^  ufe,aAd  advanced  by  a 
'  friend  in  order  to  proteA  him  from  ail iftrefs^  under  which 

hit  geodi  would  otherwife  have  been  taken,    fioth  orders 
quaibed*    Dumf.  and  Eaft^  ^K  55^* 

His  Jbare]  M.  10  G.  3.  Stapleten  and  Stoney  Siantmi 
The  fon  lived  with  his  mother,  as  part  of  her  family, 
and  was  rated  and  paid  the  tax  for  the  edate  which  (he 
occupied.  It  was  objeSed,  that  this  was  not  his  Jbare^ 
but  his  mother* sfiare  of  the  publick  taxes  or  levies  of  the 
pari(h  :  The  charge  muft  be  in  proportion  to  what  a  man 
occupies;  but  this  man  occupied  nothing.  It  was  an- 
fwered,  that  the  words  his  Jhare  mean  no  more  than  foch 
part  or  proportion  of  the  whole  tax,  as  was  charged  per- 
fonally  upon  him.— ——The  court  were  very  clear,  that  he 
gained  a  fettlement  by  having  been  thus  charged,  and  hav- 
ing paid  what  be  was  fo  charged  with.  Burr.  SdtL  Ca/n 
649. 

ftnvtofen  ind        Of  the  puilici  taxes  or  levies  of  [the  faid  town  or  parifi] 
ki|bw»>9.  gy  jj^^  g  Q^  ^  ^i    j^Jq  pp^fQj,  whofhall  be  alTefTcd  to  the 

fcavenger^s  rate,  or  to  the  repairs  of  the  highways^  and 
ihall  duly  pay  the  fame,  (hall  be  deemed  to  be  fetded 
thereby,  f  6. 
Widget.  tj-  ^  ^^^  Paying  to  the  county  bridge  gains  no  fcttlcmentt 
for  there  all  the  county  is  liable,  and  he  pays  as  one  of  the 
county,  and  not  as  an  inhabitant  of  the  pari(h  or  tova 
where  he  lives.     Cafes  of  S.  t. 

But  perhaps  the  cafe  may  be  altered  in  this  refpeft* 
fince  the  aA  of  the  12  (?.  2.  c.  29.  which  charge^  a  fum 

7  c«* 
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certain  upon  every  divifion  in  proportion  to  their  poor  rate^ 
towards  the  repair  of  bridges  and  other  county  expences, 
brought  together  by  the  faid  a£l  into  one  general  county 
rate  ^  which  before  were  collected  feparately,  and  (wi^ 
^  refped  to  bridges)  charged  by  the  juftices  upon  every  in- 
dividual. Whereas  now,  if  a  man  pays  to  the  county 
rate,  he  eafes  the  divifion,  where  he  is  aflefTed  and  pays,  of 
fo  much  as  his  aflcflment  comes  to.  And  there  is  in  this 
cafe  the  fame  notoriety  of  his  inhabitancy  as  in  the  cafe  of 
the  poor  rate* 

By  the  21  G.  2.  c.  10.    Perfons  afleflcd  to  and  paying  Pfy«CTtoftl« 
the  dutits  on  houfes  and  windows  Ihall  not  thereby  gain  a  howr*  dutt*g!««s 
fettlement.*— And  one  reafon  may  be,  becaufethey  dooorcukmgai, 
not  thereby  contribute  any  thing  to  the  publick  dock  of 
the  pari(h.     80  alfo  by  the   18  G»  3.  c.  26.  payment  of 
the  duties  granted  by  that  ad  on  houfes  worth  the  yearly 
rent  of  5 1,  and  upwards,  (hall  not  gain  a  fetttement* 

X.  Offeitkment  hyfcrving  a  parijb  office. 

By  the  13  W  14  C.  2.  r.  12.  Forly  days  inhabitancy  Jhall 
gain  a  fittltment :  By  the  i  J.  2.  r.  17.  Such  40  days  an 
to  be  reckcned  frcm  ibi  deliviring  cf  nutlet  In  writing  :  And 
by  the  3  ^.  c.li,  t/jey  an  to  be  nckomd from  the publlca^ 
tion  efjuch  notice  in  the  church.  ^ 

But  if  any  perfon  who  Jhall  come  to  inhabit  in  any  Uwn  or 
parijhy  Jhall  for  himfelfj  and  on  bis  own  account^  execute  any 
publick  and  annual  office  or  charge  in  the  faid  town  or  parijh^ 
during  one  whole  year  ;  he  Jhall  be  adjudged  to  have  a  legal 
fettlement  in  the  fame  ^  though  no  fuch  notice  in  writing  be  de* 
livered and publifhed.     3  W.  c.  ji.  C  6. 

By  the  9  ^  10  IV,  c.  ij.  No  perfon  who  Jhall  come  into 
any  parijh  by  certificate^  Jhall  be  adjudged  by  any  a£f  whatfo" 
ever^  to  have  procured  a  legal  fettlement  in  fuch  parijh^  unlefs 
he  Jhall  really  and  bona  fide  take  a  leafe  of  a  tenement  of  the 
yearly  value  of  loL  or  Jhall  execute  Jome  annual  office  infucb 
parijh  y  being  Ugally  placed  in  fuch  office. 

For  himfelfand  on  his  own  account]     Therefore  a  perfon  Deputy  confla. 
fworn  into  and  ferving  the  office  of  conftable,  as  deputy  ^le  gams  no  (cu 
to  another,  doth  not  thereby  gain  a  fettlement.     19  Finer^  ticment, 
379.     Lotbfome  and  Sheriff  Hales. 

Ji,  4  G.  3.  fVinterbourn  and  St,  Philip  and  Jacob,  The 
cuftom  was  for  the  conftable  to  be  prefented  by  the  jury  at 
the  leet.  The  jury  prefented  Richard  Bayly  efquire,  who 
procured  the  pauper  to  ferve  for  him,  in  order  to  gain  the 
pauper  a  fetilement.    The  pauper  accordingly  was  fworn 
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into  the  office  by  a  jufiice,  and  ferved  the  fame  for  a  year] 
but  was  not  pfefenced  thereto  at  the  court  leet,  ascon- 
fiable  in  his  own  right.  By  the  court  clearly  :  He  gained 
no  fettlemcnt.    Burr.  Sad.  Caf.  520.     Black.  Rep.  452, 

//.  9  G,  3.  /fUcannings  and  Patny.  The  houfe  occu- 
pied by  Mr.  Jmor  being  in  turn  to  fufnifli  a  tithing-man 
fur  the  parifli  of  Patney^  the  leet  jury  prefented  him  to  that 
ofEce.  And  he,  by  leave  of  the  court  Ieet»  put  in  his  place 
Thomas  Palmer^  a  common  labourer,  an  houfekeeper,  living 
in  the  fame  pari(h  ;  who  was  fworn  in  accordingly  at  the 
faid  leet,  and  ferved  the  faid  office  for  a  year  \  but  Mr. 
Jmor  paid  him  all  his  expences  attending  the  execution  of 
it.«  ■  By  the  court:  Palmer  gained  no  fettlement  in 
Patney ;  for,  clearly,  he  ferved  for  Amory  and  did  not  exe- 
cute the  f.flice  for  himjtlf  and  on  his  own  account.  Burr. 
Settl.  Caf.  634. 

But  in  the  cafe  of  K,  v.  Hope  ManftlU  E.  23  G.  3.  it 
was  determined,  that  a  perfon  chofen  and  fworn  into  the 
office  of  petty  conftable,  but  who  did  not  ferve  the  office 
liimfcif,  but  hired  another  perfon  to  ferve  as  bis  deputy, 
thereby  gained  a  fettlement.     Cald^  Caf.  252. 

Ptuiftderkiite      Annual  offic€\    H.  9  Ann.  Gaiten  and  Milwich.    A  per- 
•BAualoffice,      foo  being  chofen  parijh  clerk  by  the  parfon,  ferved  for  fe- 

veral  years,  and  received  his  fees  and  dues.  By  the  court : 
It  is  a  pariQi  office,  and  has  the  care  and  cuftody  of  the  or- 
naments of  the  church,  'Tis  true,  if  he  is  poor,  and  has 
a  family,  they  may  remove  him  ;  for  although  he  came  in 
by  the  parfon  only,  yet  their  not  removing  him  iropliei 
their  confent  and  approbation ;  and  by  this  confent  of 
theirs,  the  law  adjudges  him  in  by  the  concurrence  of  the 
parifh.     Cafes  of  S.  241.     2  Salk,  536.     FoUy^  123. 

And  in  the  cafe  of  K*  and  St.  Mary  Ber kbamjleaiy  En 
8  G.  2t  The  court  feemed  to  be  of  opinion,  that  the  ex- 
ecuting the  office  of  a  partjh  clerk  is  fufficient  for  a  certifi* 
cate  perfon  to  gam  a  fettlement;  for  it  is  an  annual  office 
and  more.  2  Sejf.  C.  i8z.  And  it  is  not  necefTary  for  a 
parijh  clerk  to  be  licenfed  by  the  ordinary,  in  order  to  be 
legally  placed  in  fuch  office.     5/r.  942* 

T.  13  G.  3.  Helfmgton  and  Over*  Two  julKces  by 
their  order  remove  the  reverend  John  Lan^horn  from  //#/- 
ftngion  in  the  county  of  IVeJimorlandy  to  Chnr  in  the  coun- 
ty of  Chejier.  The  feffions.  upon  appeal,  confirm  that 
order,  and  ftate  fpecially  :  That  on  the  firft  day  of  OQehtr 
1766,  the  vicarage  of  the  parifh  of  Over  was  fequeftred 
for  ihrce  years,  or  till  the  bifhop  (hould  relcafe  the  fame : 
'  '  I  '  Th« 
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That  on  the-twelfth  day  of  the  fame  O^ober,  the  faid  Jfibn 
Langhorn  was  ordained  deacon  by  the  bifhop  of  Chefier^  in 
order  to  fupply  the  cure  of  Over  during  the  fequellration  : 
That  from  the  15th  of  the  faid  month,  to  the  J5th  of 
Jum  1768,  he  by  an  exchange  with  the  curate  TxASlvn^ 
refided  and  did  duty  in  the  parifh  of  AH^n^  but  received  bis 
Alary  regularly  from  the  fequeilrators  of  Ovtr:  That  from 
the  faid  i5tb  of  Junr  1768,  to  the  firft  day  of  OSIoher 
17699  he  reiided  and  did  duty  ai  curate  at  Ovevy  when  the 
fequeftration  ended :  That  it  did  not.  appear  that  he  had 
any  licence  to  the  curacy  of  A£ion»  On  fhewing  caufe 
againft  quaihmg  thefe  orders,  it  was  argued,  that  this  office 
of  curate  or  fequeftrator  for  three  years,  or  till  the  bifhop 
Ihould  releafe  the  vicarage  from  the  fequeftration,  was  a 
publick  annual  office  or  charge  in  the  parifh,  and  was  ex- 
ecuted on  his  own  account.  It  was  conferred  upon  him 
under  his  own  qualification  of  a  deacon,  and  quite  inde- 
pendent on  the  vicar  of  Over.  And  its  being  conditional, 
if  the  biihop  fliould  releafe  the  fequeftration,  is  no  objec- 
tion ;  a  conditional  hiring  would  gain  a  fcttlement.  lllnto 
which  it  was  anfwered,  that  this  cannot  be  confidered  as 
executing  an  annual  office  or  charge  in  the  parifh  on  hia 
own  account.  It  could  not  be  annual ;  becaufe  the  feque- 
flratton  would  be  at  an  end,  the  very  moment  the  debt  had 
been  paid.  The  curate  alfo  might  have  difToIved  the  con- 
irzSt  whenever  he  pleafed.  He  had  no  freehold  in  his  of- 
fice, as  a  parijh  clerk  has,  who  is  upon  that  foot  indeed 
holden  to  be  irremoveable,  and  to  gain  a  fettlement.  By 
L.  Mansfield :  There  is  no  colour  for  confidering  this  as 
an  annual  office  :  It  is  no  office  at  all.  And  Mr.  J.  Afion 
faid.  You  cannot  call  it  an  annual  office,  when  the  feque- 
ftration may  be  determined  at  any  time.  It  is  not  like  the 
annual  office  of  a  confhibie  or  a  tithingman.  They  are 
appointed  generally,  and  to  ferve  for  a  year.  That  of  pa* 
rifh  cleric  is  a  freehold ;  and  it  is  upon  that  foot,  that  a 
parifh  clerk  gains  a  fettlement.  The  other  two  juftices 
concurred.  And  both  the  orders  were  quafhed.  Burr,  Sett. 
Caf.  746.  ^ 

H.  29  G.  3.  K.  V.  Liverpool,  Samuel  Littlemore  and  his  Sntoiit 
family  were  removed  from  Liverpool  to  Stourton,  The  fef- 
fions  reverfed  the  order,  fubjed  to  the  opinion  of  the  court 
on  the  following  cafe :  T^e  pauper  was  originally  fettled 
in  Stourton^  and  about  16  years  ago  came  to  refide  in  £/- 
VirpooL  and  while  he  refided  there  ^zitX^QoA  fexton  by  the 
proprietors  of  feats  in  the  church  or  chapel  of  St,  Jameses 
at  a  veflry  there  held  in  the  prefence  of  the  churchwardens, 
being  recommended  by  the  then  minifter  to  that  office  - 
and  executed  that  office  6  year««  lodging  all  the  while  in 

the 
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the  parifli  of  Liverp^oL  The  boundary  between  fValun 
and  LiverpBol  is  in  the  chapel  yard  of  St.  Jamis*s ;  the 
church  and  part  of  the  church  yard  flands  in  the  parifli  of 
IValton^  and  the  other  part  of  the  church  yard  is  in  the  parifli 
of  Liverpooi',  but  no  corpfe  was  ever  buried  in  that  part  whilft 
the  pauper  executed  the  office,  though  corpfes  have  been 
buried  there  fince.  The  inhabitants  of  Lrv/rpW,  feat- 
holders,  and  others,  conftantly  attend  the  church  of  St, 
yames's  in  proportion  of  50  to  i  of  any  other  parifli  or 

place. Law  was  to  have  argued  in  fupport  of  the 

order  of  feffions ;  but  the  court  deflred  Bearcroft  and  Man^ 
liyj  contra^  to  begin.     They  admitted,  that  the  office  of 
fexton  was  fuch  as  would  entitle  the  perfon  executing  it  to 
a  fettlement ;  but  contended  under  the  words  of  3  /f^.  & 
At.  c.  If.  /.  6.  that  the  office  muft  be  executed  in  the 
town  or  place  in  order  to  give  a  fettlement.     But  here  he 
was  chofen  fexton  to  the  chapel  of  St.  yames^  which  ftands 
in  the  parifh  of  Walton  \  and  it  appears  that  he  never  exe- 
cuted any  part  of  the  office  in  Liverpool.     The  executing 
of  an  annual  office  is  equal  to  giving  notice,  but  the  exe- 
cution of  this  office  in  Walton  was  no  notice  to  the  parifli 
of  LivirpooL     The  fexton  is  appointed  to  the  church,  and 
not  to  the  church  yard  ;  for  it  appears  from  the  definition  of 
a  fexton  in  Burn's  EccL  Law^  and  Chamb,  DiH.  that  he 
is  an  officer  to  take  care  of  the  veflels,  veftmentS)  &c.  be- 
longing to  the  church,  and  to  attend  the  minifter  and 
churchwardens  at  church ;  and  this  office  is  entirely  diftin£i 
from  that  of  a  grave  digger.— ^—^L.  Ktnyon  Ch.  J.    There 
is  no  doubt  but  (hat  part  of  the  office  of  fexton  confifts  in 
digging  graves :  This  is  different  fronn  that  of  the  facrift, 
which  is  an  office  fcarcely  known  fince  the  reformation, 
except  in  fome  of  (he  cathedrals  $  whofe  duty  it  is  to  take 
care  of  the  facred  veflments.     And  it  is  as  clear,  that  the 
office  of  fexton  is  a  publick  office  within  the  meaning  of  the 
2  W.  bf  M.  c,  1 1.  /  6.  In  this  cafe  the  Church  yard  lies 
in  two  pariflies,  and  the  fexton  gained  a  fettlement  in  that 
in  which  he  rcfided.— -P/r  curiam:  Order  of  feffions  con- 
firmed.    Durnf.  ^  Eaji^  3  A^.  n8. 
CoHfaoroftbe        H.  7  G.    Bi/ham  znd  Cook,     The  feffions  fctting.out  the 
duriei  on  births    fjQ  fpccially,  adjudged  the  fettlement  of  a  poor  perfon  to 
una  I.         j^^  ^^  Bijhaniy  becaufe  when  he  lived  in  that  parifli,  he 
executed  the  office  of  colleger  of  the  duties  given  by  the  6 
i^  7  fV.  c.  6.  on  births  and  burials •     It  was  moved  to 
quafli  it,  becaufe  this  was  not  a  parifli  office,  and  it  would 
be  giving  the   commiffioners  (who   are   to  appoint  the 
colledors)  a  power  to  bring  what  charge  they  would  upon 
the  parifli :  Befides,  it  was  not  flated  in  the  order,  that 
this  was  an  annual  office,  as  it  mult  be  to  give  a  feule- 

ment) 
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menty  within  the  exprefs  words  of  the  a£l.  By  the  court  i 
The  reafon  why  the  executing  offices  gives  a  fettlemenC 
without  notice  is,  becaufe  of  the  notoriety  of  the  things 
of  which  the  parliament  thought  it  icnpofSble  but  the 
parifii  fliould  have  notice :  Can  any  thing  be  more  noto* 
f  ious  than  this,  which  is  to  collect  a  duty  from  houfe  to 
faoufe?  We  cannot  fuppofe  a  frand  in  the  commiffioners, 
that  they  would  appoint  a  perfon  of  no  fubftance  to  be 
collefior,  only  (o  bring  a  charge  upon  the  pari(b.  It  needs 
not  to  be  a  parijb  officf^  but  a  publici  annual  office  in  tht 
farijb.  And  as  to  its  not  being  faid,  that  this  man  exe- 
cuted it  for  a  year,  we  pud  take  it  he  did  fo,  becaufe  ic 
appears  on  looking  into  the  ftatute,  that  the  power  given 
to  the  commiffioners  is  to  appoint  a  perfon  who  (hall  ho 
collector  of  the  duties  for  a  year,  and  then  give  in  his  ac- 
counts.  It  hath  been  held  a  fetdement  in  the  cafe  of  th« 
]and  tax,  and  why  not  in  this  ?  And  the  order  was  con- 
firmed.    S/r.  411.     Foley ^  1 24. 

H.  9  Ann.  St.  Mary  and  S/.  Laurence  in  Reading.  Mr.  Charchwardcnt 
Foley  fays,  the  qdeftion  was,  Whether  the  being  fAttrJj-  for  *  boto«i;h. 
warden  for  the  borough,  and  ferving  that  office  for  a  year 
in  the  borough,  which  extends  itfelf  into  feveraJ  pariflies, 
is  fuch  a  fervice  of  an  annnal  office  as  will  gain  a  fettle- 
ment  i  And,  by  the  court,  Jt  was  held  to  be  an  office,, 
the  ferving  of  which  for  one  whole  year  was  fufficient  to 
gain  him  a  fectlement  in  that  parifli  within  the  borough  in 
which  he  lived.  Feley^  1 21. —But  in  this  report  there 
mud  probably  have  been  fome  mi  (lake.  A  churchwarden 
is  a  parochial  officer^  and  bis  office  doth  not  extend  into 
feveral  parifhes.  Mr,  Viner^  from  a  manufcript  note  which 
he  had  of  this  cafe,  fays,  The  office  is  mentioned  there 
to  be  warden  of  the  borough  (which  is  mod  likely),  being 
in  nature  of  a  tythingman^  to  execute  the  procefs  of  the 
juftices  of  the  borough.  But  he  is  not  to  execute  hrs 
office  in  orre  pariih  only,  but  all  over  the  borough.  And 
it  was  doubted  whether  this  was  a  fettlement  or  not ;  be- 
caufe he  was  not  cledled  into  this  office  by  the  parifli,  nei- 
ther was  the  exercife  of  his  office  confined  to  the  pariHi ; 
yet  he  is  a  publick  officer,  and  his  office  is  partly  exercifed 
within  the  parifli,.  fo  that  the  parifliioners  muft  take  notice 
of  him.  And,  by  the  court,  ic  was  held  a  good  fettle* 
ment,  being  within  the  exprefs  words  gf  the  ftatuteof  exe- 
cuting an  office  in  a  town  or  parifli,      19  F^iner^  379. 

£.8  G,  2.     St.  Maurice*^  and  St.  Alary  Calendar's  in  C.nfla'olfoft 
irmchejier.      fnUiam  IVeJl^    a  certificate    man  from  St.  "^'^X^^l^^^^^^^ 
Tbomas\  came  into  the  parifli  of  St.  Mary  Calendar  in  patiftes* 
ff^in^hejier.    He  wa»  afterwaifds  chofcn  one  of  the  conjlahlei 
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for  the  city  of  Wimhefltr^  which  city  conHfts  of  feveral 
other  pariflies  befides  thac  of  St.  Mo'ry  CaUndar  j  and  was 
legally  p'aced  in  that  office,  and  executed  it  in  and  chrough 
all  pans  of  the  city  for  one  whole  year;  during  which 
lime  he  refidcd  in  the  panfli  of  St.  Mary  Calendar.  By 
the  court  unanimoufly :  He  avoided  his  certificate,  and 
conftquently  gained  a  fettlcment  \t\  St .  Mary  Calendar\ 
by  executing  this  office  in  that  parifli ;  though  chofen  by 
the  whole  city,  and  not  by  the  parifh  of  5r.  Maty  fingly; 
and  though  not  a  mere  parilh  office.  For,  in  the  words  of 
the  a(5^,  he  executed  an  annual  office  in  the  paiifli,  being 
legally  placed  in  fuch  office.     Burr.  SettU  CaJ»  27. 

//.  9  G.  Burlifcomh  and  Samford  PtvertiL  The  feffions 
on  a  fpecial  order  adjudge,  that  the  office  of  tytbingman  is 
not  fuch  an  oiffice  as  that  a  man  thereby  (hall  gain  a  fettle- 
ment.  But  by  the  court :  The  order  muft  be  quafbed ; 
for  this  is  an  annual  office  in  the  paritby  within  the  words 
and  meaning  of  the  aA.     Str*  444* 

H.  8  G*  2*  Holy  Trinity  and  Garjington.  A  certifirate 
man  was  appointed  tythingman  by  the  flew'ard  of  a  jeee. 
He  ferved  a  year ;  but  was  not  fworn  in  till  half  the  year 
was  expired.  The  court  inclined  that  it  was  a  good  fet- 
tlcment; but  being  a  new  cafe»  and  fomewhat  doubtful, 
they  ordered  a  fecond  argument  to  this  pointy  Whether  he 
was  legally  placed  in  the  office  or  not,  as  not  having  been 
fworn  till  half  the  year  was  expired.  But  the  order  was 
afterwards  quafhed  for  want  of  complaint  that  the  pauper 
was  actually  become  chargeable*  Foley f  123.  Ca/.cfS. 
72.     Burr.  SettL  Oaf.  30. 

M.  17  G»  2.  JVingham  and  SeUindge.  A  certificate 
man  was  told  by  his  wife,  that  the  borfliolder  had  left  a 
wooden  tally  at  his  houfe,  as  a  token  that  be  had  beea 
chofen  borjholder  at  a  court  leet  of  the  manor ;  but  he  did 
not  know  it  of  his  own  knowledge,  ^  nor  was  there  any  evi- 
dence of  a  prefentment  by  the  leet  jury,  or  of  bis  appoint- 
ment or  eledion,  nor  did  he  ever  take  the  oath  of  office; 
but  once  he  executed  a  warrant  of  a  jufticedireded  to  the 
borfholder,  and  for  that  whole  year  he  was  willing  and 
ready  to  execute  the  office.  By  the  court :  When  an 
order  of  feffions  ftates  the  fa£ls  fpecially,  the  court  mud 
take  it,  that  the  juftices  have  dated  alj  the  evidence  that 
appeared  to  them.  Now  the  afb  requires  a  legal  placing 
in  the  office.  But  it  is  flated  here  negatively,  that  there 
was  no  prefentment,  no  admiffion  or  fwearing.  So  that 
here  is  no  foundation  for  fupporting  a  legal  placing.  Str* 
1299.     Burr.  SettL  Caf  223. 

T.  32  C?  3.    A".  V.  IFhittlefea.  JV.  Sarcll  and  his  femily 

were 
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were  removed  from^  Crowland  to  JVhittlefea^  which  was 
quafhcd  at  the  feflions,  fubjed  to  the  opinion  of  the  court 
on  t|)e  following  cafe :-~— The  pauper  for  upwards  of  ii 
years  imroediace!y  before  his  removal  refiJed  in  Crgwland^ 
where  he  was  Ici^aUy  chjfen  an  hogringer  for  the  parifli  of 
Crowland  for  one  year,  at  a  court '  leet  for  the  manor  ot 
Crowland:  he  was  prefented  by  the  jury  for  the  faid  oillcet 
and  was  fworn  therein,  and  paid  4d,  for  the  oath,  and  be 
fcrrved  fuch  office  two  years  on  his  own  account.  The 
duty  of  fuch  office  is  to  attend  the  open  commons,  to  fe^ 
that  ail  hogs  turned  thereupon  were  rung,  and  fuch  hogs  as 
were  not  rung,  to  take  to  the  pouad,  which  he  frequently  ^ 

did,  and  he  always  received  i  d*  for  impounding,  and  6d. 
for  ringing  each  hog.  The  appointment  to  fuch  office  is 
of  great  antiquity,  and  ferviccable  to  the  inhabitants  of 
Cr^uz/a/x^.-— L»  Kinyon,  Cb.  J.  It  is  dated  in  the  cafe 
that  this  is  an  annual  office  of  great  antiquity,  and  fervice* 
able  to  the  parilh  at  large^  arid  that  there  is  an  oath  of 
office.;  therefore  it  feems  to  me,  that  it  is  a  publick  annual 
office  within  the  meaning  of  the  ad.  Kvery  employment 
in  a  pariih  is  not  indeed  equal  to  exprefs  notice^  though  \t 
be  a  matter  of  notoriety  to  the  pariih-  It  was  once  made 
a  queflion.  Whether  ibocing  the  horfes  of  the  lord  of  the 
manor  was  not  equal  to  notice  ?  but  it  was  determined 
not  to  be  equivalent.  If  this  perfon  had  been  hogringer  to 
certain  individuals  only,  he  would  not  have  thereby  gained 
a  fettlement ;  but  he  was  not  merely  an  officer  of  A,  B,  or 
C,  but  of  all  the  inhabitants  of  the  pari(h.  It  has  been 
held,  that  a  tithingman,  a  borOioldcr,  an  aletafier,  or  a 
bay  ward,  may  gam  a  fettlement  by  ferving  either  of  thofo 
offices;  and  the  latter,  whofe  duty  it  is  merely  to  take  care 
of  the  fences  within  his  di(lri£^,  cannot  be  diftinguiibed 
from  this  cale.—— Order  of  feffions  confirmed*  Durnfm 
fcr  Eafty  4  V.  807, 

H.  31  G.  2.     Cold  jfjhun  and  Woodcheflir.    There  was  Smiflgforliiir 
a  cufiom  to  fcrve  the  office  of  tithingman,  for  half  a  year  *  y"' « •t»n5« 
only  at  a  time,     fly  L,  Mansfield  Ch.  J.     This  cannot  be  *  '' 
an  annual  office  to  gain  a  fettlerpent.— In   this  cafe  the 
pauper  had  ferved  the  office  of  tithingman  \nCold  jfjhton 
for  half  a  year,  and  20  years,  after  for  another  half  yeaF« 
Burr*  Mamf.  502. 

M.  18  G.  2.    FitiUworth  and  Pulhrougb.     A  certificate  ScrTiof  iptrt 
man  was  eledied  and  fworn  a  tithingman  for  a  tithing  o^il^ey«arwiIyt 
which  did  not  extend  through  all  the  p^rifh, of  Fitrhworth^ 
but  comprehended  that  part  of  it  where  he  refidcd.     He 
executed  the  office  a  little  more  than  five  months,  and  then 
became,  actually  chargeable,  and  a(ked  relief.     Where- 
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iit)On  two  juftices  removed  hioit  and  their  order  opon  a(r« 
ral  was  difcharged.  And  by  the  court:  The  juftices 
lad  jurifdidUon  to  remove  binit  though  in  execution  of  the 
officet  he  being  become  adualty  chargeable*  It  is  not  ne« 
ceflary  that  the  office  (hould  extend  throughout  all  the 
pari(h ;  the  ad  only  requires  executing  fome  annual  office 
in  the  pari(h«  But  it  muft  be  executed  for  the  f^ace  of  a 
tvhole  year.  Ahd  the  prefent  cafe  being  an  execution  for 
lefs  than  a  whole  yeart  it  did  not  avoid  his  certificate^  and 
tonfequtntfy  did  not  gain  him  a  feulement  at  Fittlemrtk 
Burr.  Settl.  Caf.  t^S. 
B>)iiffo»«lc^  r.  27  tf  28  G.2.    Wbitcburcb  and  Owrtm.    It  was 

tift«-ferabo-    ({ated)  that  the  pauper  was  nominated  at  the  court  leer, 

ahd  f#om  into  the  office  of  bailiff  or  ofr  to/ler  for  the 
borough :  That  he  executed  the  office  in  the  borough  for 
a  year :  That  the  faid  office  confifts  in  in^ding  weights 
and  meafures  within  the  borough,  and  in  warning  the  jury 
to  ferv^  at  the  court  leet  there:  That  the  borough -b  not 
'  one  fifth  part  of  the  pariih  t  That  the  bailiffii  have  never 
executed  any  authority  over  the  pariih  at  large :  That  great 
part  of  the  parifli  knew  nothing  of  fudi  office :  And  diat 
new  married  meUf  and  new  comers,  were  frequently  no- 
minated for  the  fake  of  coIt*ale,  On  the  authority  of  the 
cafe  of  FittUworthf  this  was  held  to  be  a  good  fetdement. 
Burr^  SettL  Caf.  365. 
Hchoolmtair,  £.  18  G.  2«    Shtipjheai  and  Melhrm,    A  perfon  was 

tertificated  from  Shnpfitad  to  Atithmt^  and  ftaid  there 
ten  years,  during  which  time  the  lady  Elizahetb  Hafliagt 
cx)nveycd  lands  to  truftees  for  feveral  charities  out  of  the 
profits,  and  amongft  others,  the  fum  of  10 1,  a  year  to  the 
charity  fchool  at  AUWorm^  to  be  paid  to  the  vicar  there  for 
the  time  being*  In  the  fpecial  order  of  feffions  it  was 
Kated,  that  the  certificate  man  officiated  as  fchoolmafler 
feveral  years,  and  received  the  10  K  a  year  from  the  vicar: 
and  this  the  feffions  held,  gained  him  a  fettlement  in  Mel-' 
tirney  where  they  declare  he  had  a  freehold  eftate ;  and  fo 
had  both  the  requifites  to  obtain  a  fettlement  to  a  certifi- 
cate perfon,  namely,  a  tenement  of  10 1.  a  year,  and  exe- 
cuting an  aimual  office.  But  by  the  court :  The  order 
muft  be  quafhed ;  for  it  doth  not  appear  how  he  came  into 
this  employment,  and  the  legal  right  to  receive  the  falary 
is  in  the  vicar,  who  not  caring  to  officiate  himfelf,  has 
therefore  paid  it  over  to  this  man  as  his  deputy,  wbicb 
could  never  give  any  perfon  a  fettlement,  much  lefs  10  a 
certificate  man«    S/r.  1 225.  Burr.  SktL  Off,  244. 

Note,  hfchodm^ftir  is  not  Ugalfy  placed  m  ibt  fffki  tiil 
Ibe  hath  ftibfcribed  before  the  bmopHhe  dcdaration  of  coo- 
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fonhity  to  the  liturgy  of  the  church  of  England^  and  is  li* 
cenfed  by  him  :  And  hy^  the  13  &  14  C.  at  r.  4.  /•  io«  if 
he  fhall  execute  the  c^ec  without  havine  fo  fubfcribed  ; 
he  fiiall  be  utterly  difabled,  and  ipfofa^^  deprived  thereof^ 
and  Use  fame  Ihall  be  ?oid  2s  if  he  were  naturally  dead.-*^ 
Unlefs  he  is  a  proceftanc  dilTentcr :  In  which  cafe»  in  order 
to  be  legally  qualified)  he  muft  at  the  feffions  where  he 
refides  take  the  oaths  and  make  the  Aibfcripciona  in  like 
manner  as  proteftant  difienting  minifteri  are  required  by 
(he  19  G.  3.  c.  44^  whereof  the  clerk  of  the  peace's  cer<* 
tificata  is  this  proper  evidence.     For  which  fee  Title 

J^f(letiter0v 

xu  Of  fettletmni  iy  renting  10  U  a  year. 

By  thd  13  (^  14  C*  2.  r.  12.    On  esmfJaint  within  40 
^ys  afiir  any  p^rfon  JhaU  C9mi  tc  fettle  in  any  ienemeni  under 
iht  yearly  vatut  ef  toL  two  jftflices  may  nnuvi  him  U  wbtn  • 
bi  Wat  lafiUgoMy fettUi fer  40  days. 

By  the  9  tf  10  ^.  c*\  i*  II9  perfen  wh9  Jbcil  ionu  ima 
aiity  parijb  by  artijkati^  /baU  he  adjudged  iy  «lfy  aSf  tubatfo" 
over  ie  bavg  gain^  a  legal  fettkm$nt  in  fuch  parifi^  unlefs  hi 
JbaH  really  and  bona  fide  take  a  leafe  ef  a  tenement  of  tie 
yeaBrJy  vnbie  ^  ioL  er  JbaU  execute  an  annual  efice  in  fucb 
farijb, 

jyitbin  40  dt^s]  Lcrs  than  40  days  refidence  upon  a  f "'*^^*''*'jf * 
tenement  of  idl.  a  year  will  not  gain  a  fettlement.  Ai  ^ 
in  the  cafe  of  Dilwn  and  Uminftir^  T.  8  (sT  9  G.  2. 
fyiUiamSmitb^  the  pauper^  agreed  for  a  form  in  the  parifh 
of  Ear£Jland^  to  hold  from  CaUdlemaSj  at  44  K  yearly  rent ; 
and  in  jtpril  following  he  fowed  about  15  acres  of  the 
land  with  grain  i  and  in  May  following  he  cime  to  live 
on  the  farm,  and  inhabited  there  about  three  weeks ;  and 
then  the  greateft  part  of  his  ftock  of  cattle  was  feized  and 
driven  away^  for  rent  due  to  his  former  landlord  at  Les* 
minfterm  Whereupon  the  faid  Smith  then  came  to  a. new 
agreement  with  his  landlord  in  Eardijland^  and  agreed  to 
quit  that  farm,  and  to  continue  in  the  farm  houfe  and 
garden,  and  to  have  a  fmall  parcel  of  pafture  with  it,  ac 
the  rent  of  31. 10  s«  and  he  continued  thereupon  in  the  faid 
parifli  of  Eardj/land  till  Michaelmas  following.  By  L. 
Harduficii  Ch.  J.  There  was  no  inhabitancy  for  40  daya 
in  Eardijland  under  the  leafe  of  44 1,  a  year  ^  and  therefore 
there  can  be  no  fettlement  gaiiied  under  it.  And  the  next 
agreeincnt  with  his  landlord  in  Eardijland  was  quite  a  fe-  ' 

parate  cotntrad,  and  cannot  be  tacked  to  the  former.    It 
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did  not  take  efitd  till  the  other  was  finilhed.    Burr.  SittU 
Caf.  54. 

J/ter  any  perfo/i  Jball  ccme  to  feftlg']  For  taking  land  in 
the  parish*  of  whatever  value  it  (hall  be,  wichout 'coming 
to  refide  there,  will  not  gain  a  iettlemen(. 

But  if  a  man's  family  refidc  there,  although  he  doth  not 
refide  there  himfclf,  it  may  in  fome  infiances  be  fuScieot. 
As  in  the  cafe  of  St,  MarganCi  IVtflminfltr^  and  Ludgait^ 
i/L  S  (?.  2.  T^wo  jpftices  remove  Elizabtth  Conytrs  frotn 
the  parifh  of  5/,  Margaret^z  to  the  pari(h  of  Ludgate.  The 
fefTions  Aate  the  cafe  fpecially,  that  James  Conytrsy  father 
of  the  faid  Elizabeth^  rented  a  houfe  in  Ludgate  parifh  tf 
^5 1.  a  year,  and  paid  to  the  rates  of  the  church  and  poor; 
but  that  he  was  a  prifoner  in  the  Fleet  at  the  time  he  did 
fo;  and  th'at  £/r%tf^</£  gained  no  fcttlemeat  for  herlelf. 
Upon  which  the  fcflions  adjudged  that  he  gained  no  fettle- 
fxient  by  this.  But  the  court  quaflied  the  order  of  feffions, 
and  confirmed  the  order  of  the  two  jullices.  i  Bamar" 
dift.  76.  For  in  this  .cafe  he  was  in  cuftody  of  the  law, 
and  \^  np  capacity  of  gaining  a  fettlement  elfewbere; 
'  though  pccafionally  abfent,  yet  he  might  be  looked  upon 
as  virtually  refident  at  Ludgate^  which  was  the  place  where 
be  catnt  tsjettle. 

T.  27  0.  3.  Knighton  and  St.  Morgaret^t  fn  LeUefier. 
Robert  Hardy  and  his  three  children  were  removed  from  Knlgh- 
ion  to  St,  Margaret.  The  feilions  quaflied  the  order,  and 
ftated  the  fallowing  cafe :— The  pauper  being  fettled  in 
Si*  Margaret^  took  a  wlnJmill  in  that  parilh  of  ten  guineas 
a  year,  at  Lady-day  1778,  and  occupied  it  for  one  ycar«  On 
30th  of  /ipril  following  he  married  Anne  the  daughter  of 
Samuel  Ward^  of  Knighton^  which  is  a  townfbip  in  the 
parifli  of  St.  Margaret^  bat  diflinS  as  to  the  maintenance 
of  the  poor.  Before  the  marriage,  IFard  faid  he  would 
give  him  houfe-room  till  he  could  proviJe  himfelf;  and  on 
his  marriage,  hi  went  accordingly  to  refide  with  his  father- 
in-law  at  Knightony  whofe  houfc  was  about  a  quarter  of  a 
mile  diftant  from  the  faid  mill,  and  he  continued  there 
until  the  death  oi  If^ard  in  1786.  During  the  time  he  oc- 
cupied the  faid  mill,  or  afterwards,  he  neither  rented  nor 
occupied  any  land  in  Knighton,  During  the  Lft  half  ye^r 
he  rented  the  faid  mil),  he  kept  a  fervanr,  who  refided  wiib 
bim  in  IVard^  houfe  as  part  of  his  (the  pauper's)  family* 
7'he  pauper  believed  it  was  known  to  the  townfhip  of 
Knighton  that  he  rented  the  mil),  becaufc  he  fervcd  iba>c 
of  the  inhabitants  thele  with  grift,  and  they  knew  hioi  to 
be  a  miller.— This  cafe  was  argued  by  Bcarcroft  ^  DajuU 
ia  i^pport  of  the  order  of  feffions  3  and  by  Galley^  ecntra, 
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^^AJhhurfi  J.  delivered  the  opinion  of  the  court  (after  tak* 
ing  time  to  confiuer).  l^he  <)ueft>on  in  this  cafe  is,  Whe* 
ther  the  pauper  gained  a  fectlement  in  the  parifb  where  ht 
rented  a  tenement  of  the  yearly  value  of  10I.9  or  in  the 
parilh  where  he  refided,  occupying  at  (he  fame  time  a  tene- 
ment in  another  parilh  ?  And  we  are  all  .cff  opinion  that 
he  did  not  gain  a  fetdement  in  Knighton^  becaufe,  in  order 
to  gain  a  fectlement  by  renting  lol.  pr  annum^  there  muft 
be  a  rcfidence  either  on  the  premifes,  or  at  lead  in  the  pa« 
rifli  where  fome  part  of  che  premifes  lies.  The  cafe  of  K.  v. 
Topcroft  is  decifive  of  the  quefiion ;  and  there  are  two  or 
three  other  cafes  which  confirm  this  dodrine,  where  it  has 
been  taken  for  granted  that  there  muft  be  a  refidence. 
Older  ol  fei&ons  quafheJ.     Dumf,  and  Eaft^  2  F^  48. 

In  any  ttntmint]  Heie  it  occurs  to  be  confidered,  what  whstAanbc 
fhall  hezUnemint  within  this  ad,  fo  as  to  gain  a  fettle-  <ieemcd  •  tcAc* 
ment.     Concerning  which  it  haih  ^een  adjudged  as  fol-  ^^^^ 
Jows: 

//•  10  Ann.  Evelin  and  Retcomht.  An  order  was  drawn  A  mill  is  a  te* 
up  fpecially  to  have  the  opinion  of  the  court.  Whether  ^^^^^* 
renting  cf  a  watermill  of  lol.  a  year,  would  make  a  fettle- 
ment  i  And  by  the  whole  court  clearly :  A  mill  is  a  tenem 
fnmt^  and  the  renting  thereof  muft  gain  a  fettlement  within 
the  ftatute.  %  Salk,  536.  That  is,  if  the  party  lives  therein^ 
or  within  the  pari(h. 

T,  10  (?•  2.  Butley  and  BenbalL  The  queftion  was» 
^'hether  renting  a  fc/fl^miV/ at  14I.  a  year,  gained  a  fet* 
tiement  ?  it  having  been  determined  that  a  watermill  did. 
It  was  faid,  thofe  are  always  habitable,  but  the  others  often 
are  not.  But  by  the  court :  It  is  the  fame  as  if  he  had 
rented  laud  of  that  value,  i  Sejf^  C.  320.  Burr*  StUL 
Caf^  107. 

Hm   1 2  (j.  Stem  and  Knivir.    Upon  a  fpccial  order  of  Reming  1  ca^ 
fcffion?,  it  was  ftated,  that  the  pauper  rented  a  ^^n^y  war-  r,Yn^j7eult. 
ren   and  a  cottage  upon  it  at  lol.  a  year,  which  the  juf*  aeou 
tices  were  of  opinion  did  not  gain  him  a  fettlcment«     But 
by  the  court :  A  mill  hath  been  held  to  be  a  tenement 
within  the  ftatute,  and  why  not  this  ?  It  is  his  ability  to 
pay  loL  a  year,  that  is  the  foundation  of  the  fettlement; 
and  whether  he  pays  it  for  a  boufe  of  habitation,  or  for  a 
warren  which  brings  him  in  a  profit,  is  nut  material ;  the 
order  of  ieffions  muft  be  quaftied.     Str.  678*     2  Sejf,  6\ 

Alfo  in  the  cafe  of  K.  v.  PiddUtrtnthiJe  {a)^  it  was  de* 
(«]  Sec  this  Cife  irorc  it  lu(C|  ^^  this  fane  t!tlc» 
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tertnined,  that  renting  a  rabbit  warren,  though  the  party 

taking  it  have  no  intereft  in  the  foil,  ei^cept  that  of  entcf^ 

ing  upon  the  warren  to  kill  rabbits,  will  give  a  (ettleincnc. 

Durnf.  sind  Eaft^  3.  Y*  77a. 

Rfntlfig •  fifii.        7-/26  G.  J.  Old  Alnshrd and  Chilton  Candover.    Two 

ul^eTur^m  J"*'^^*  removed  Jolm  D$rej  and  hit  viKfe  and  children 

a  fetiUoKAt*       from  Old  Alresfirdio  Chilton  Candover,  The  fcffions  quaflied 

the  order,  and  dated  the  following  cafe:  That  the  pauper 
and  his  father  refided  in  Old  Alnsford  under  a  certificate 
from  Cbiltm  Candovtr ;  that  the  father  rented  a  houfe  ao^ 
piece  of  land  for  feveral  years  at  3K  a  year  in  Old  Jk^^ 
ford^  and  during  two  years  he  held,  under  ^i  parol  agree- 
ment,  tbifijhery  of  Jimford  pond^  with  the  grates^  &r.  con- 
taining about  60  acres,  and  alfo  the  fpoar-fidgi^  fi^V%  ^ 
ryjbii  growing  in  and  about  the  faid  pond,  and  tbo  rigbt 
of  cutting  thi  fedgo  growing  on  a  piece  of  rough  meadow 
containing  feven  acres,  not  being  part  of  the  faid  pond, 
for  which  the  father  paid  to  Mr»  Edwards  lol.  a  yeai, 
and  was  to  fupply  his  houfe  with  fifli :  That  during  the 
time  the  father  held  the  faid  premifes  of  Mr.  Eduuxrds^  he 
fented  under  a  parol  demife  ibefijhiry  of  Cauftway  rinat  in 
NtU)  Alrtiford  with  thi  grates  to  a  fijb^houfi  then  at  3/.  a 
year  :  That  the  faid  houfe  and  piece  of  ianc}  firft  meor 
tioned,  and  the  right  of  cutting  fedge,  &c«  on  the  faid 
feven  acres  of  rough  meadow  ground,  and  the  faid  fifhery, 
&c.  iaft  mentioned,  were  together  of  the  annual  value  cf 
jcl.  without  taking  the  faid  pond,  or  any  thing  thereto 
belonging,  into  the  acconnt.— — •The  counfel  for  Oti 
Jlnsford  offered  to  prove  that  Mr.  Edwards  had  no  right 
fo  demife  the  fiQiery  of  the  faid  pond,  but  the  court 
thought  fuch  evidence  was  loadmiiTtble,  and   refufed  to 

hear  the  fame. L.  Mamfeld:  Upon  this  ftdte  of  the 

cafe  the  court  will  confidcr  that  the  fi(hery  and  the  foil 
pailed  together;  therefore  the  pauper  took  a  tenement 
within  the  Azi^Xc.^'-'^JJbhurft  ].  There  is  no  doubt 
but  that  a  fifiiery  is  a  tenement :  Trefpafs  will  lie  for  an 

injury  to  it ;  and  it  may  be  recovered  in  ejedment. 

^ulUr  J.  The  court  go  upon  this  ground,  that  the  feffions 
have  no  occafion  to  go  into  the  title  of  the  leflbr  at  all; 
the  hSt  of  letting  a  iiihery  is  fufficienr,  and  we  muft  pre- 
fume  that  the  foil  pafied  along  with  it ;  though  1  am  by 
1)0  means  ready  to  allow  that  if  it  had  been  any  other  kind 
of  fifhery,  it  would  not  have  given  a  fcttlemcnt :  The  fef- 
fiotis  however  ought  only  to  admit  evidence  to  controvert 
the  fack  of  the  pauper's  talcing  the  tenement.— Order  of 
fcipuns  affirmed.    Caf  by  Durnf  and  EaJI^  358^ 
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£•  3  6.  2.  Mhuhingbomptm  and  Btfiey.  Order  fpc-  Taking  ptftur- 
ciaUy  fiated  x  Tfcc  pauper  rented,  in  the  par|(h  of  Biflif^  "Skt^  '  ou 
lands  of  tbe  yearly  value  of  81.  from  bis  father^  an  houfe  ^^  "^'^ 
of  tbe  yearly  rent  of  il.  los.  from  his  unde,  tftnl  the  fame 
year  ink  ibepafiure  of  a  piece  of  land  in  the  faid  parilh  from 
jIU  Saints  day  to  CandUmas^  and  paid  izs.  for  the  famCf 
which  piece  of  land  was  worth  (A.  a  year.  It  was  urged, 
that  ibis  was  a  good  fettiement;  becaufe  during  thoTe  three 
months  the  man  was  not  removeable.  But  in  this  cafe, 
tbe  court  held,  that  toUt^  thift^wi^fa  pUa  «/*  land  was 
not  more  than  taking  tbe  lierbaget  or  than  taking  the  com- 
mon»  which  oould  not  beefteemed  part  of  a  Umwunt  with- 
in the  meaning  of  the  ftatute;  but  Teemed  to  think,  that  if 
the  words  had  been,  that  he  bad  taien  a  pajbirg  ground  foe 
three  montbt,  that  would  have  made  a  good  fettlement. 
But  the  cafe  went  off  upon  another  point,  namely  for 
want  of  an  adjudication.  %  SiJf.C.  132.  Sir.  £74.  Burr^ 
SitiL  Caf.  31(1 

//.  26  C  3.  JT.  V.  Whinlty.  Two  jufticcs  remove  7^5-  Re«iJ/igotffc. 
masPmerztd  bis  wife  and  four  children  irom  JVhixley  to  f,*\".*'^* 
Hgabugb.  The  feffions  difcharge  the  order,  fubjedl  to  the 
opinion  of  tbe  oourt  on  the  following  cafe :  That  the 
pauper  ferved  an  apprenticefliip  to  Richard  Potter  in  /A^/a* 
igy^  who  was  then  reiiding  there  under  a  certificate  from 
Biciirton.  That  in  the  two  laft  years  of  the  pauper's  ap- 
prenticefliip, his  mafter  rented  a  dwelling  houfc,  garden, 
i^c»  of  the  value  of  il.  lis.  6d.  a  year,  and  alfo  a  meadow 
of  7K  I  OS.  a  year,  and  alfo  at  the  fame  time,  namely  for 
tbe  two  laft  years  of  the  faid  apprenticefliip,  occupied  two 
cattle*gatcs  of  tbe  value  of  iK  4s.  a  year  m  a  flinted  paf« 
ture,  on  condition  that  the  faid  Richard  Potiir  (being  a 
carpenter)  fliould  keep  in  repair  three  common  highway 
gates,  which  the  perfons  having  a  fight  to  the  cattle-gates 
^ere  bound  to  fuftain.  ■  ■  ■  The  queflion  for  the  opinion  of 
the  court  was.  Whether  the  faid  cattle-gates  were  a  /;»#- 
nuni  within  the  ftatute  i In  fupport  of  the  order  of  fef- 
fions it  was  urged,  That  thefe  cattle-  gates  are  not  Rice 
commons :  They  are  conveyed  by  leafe  and  releafe  :  The 
owners  of  them  are  tenants  in  common  $  they  have  a  joint 
pofleflion,  and  feveral  inberiunce,  and  are  as  much  de- 
mifeable  as  any  feveral  tenement  whatfoever.  It  was  an- 
fwered.  That  he  occupied  thefe  cattle-gates  on  condition  of 
keeping  the  highway  gates  in  repair,  and  that  this  was 
only  a  licence  to  depafture  bis  cattle  in  coniideration  of 
his  keeping  the  faid  gates  in  repair ;  and  it  was  infifted 
4tiat  the  K,  V.  LockerUj  {a)  could  not  be  diftinguiflicd  from 
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^  the  prefent  cafe,  and  alfo  that  the  cafe  of  Lindwo&dj  in  Boiu 
348.  was  in  point.— L.  MamfiiU  faid,  Tbefe  cattle-gates 
pafs  by  leafe  and  releafe^  and  cannot  bie  devifed  but  accord- 
ing to  the  ftatute  of  frauds.  7  hey  are  therefore  to  be 
coofidered^as  a  tenement  within  the  ftatute.««-52(2br  J. 
faid,  That  the  cafe  of  Locker  ley  was  better  reported  by  Bitr^ 
row  than  by  Bott.  In  the  latter  the  cafe  was  untnteiligible. 
The  court  fn  that  dccifion  feems  to  have  gone  a  great 
way ;  for  they  rcjccl  the  words  **  let  and  demife,**  and 
*^  dairy  ;"  and  fay  that  the  contrad  related  to  cows,  fiut 
the  beft  reafon  for  that  decifion  feems  to  be  that  part  of  ft 
where  they  held,  that  it  was  not  a  leafe  cf  land  9r  of  cry 
thing  out  of  landf  for  it  was  only  a  right  to  the  niilk  of 
the  cows.— Order  of  feffions  affirmed.  Caf  by  Dumf. 
and  Eaft^  I  V^  1 37. 

E*  28  G.  3.  Jf.  V.  Stole.     TTie  pauper  rented  a  houfe 

*  and  land  of  the  yearly  value  of  81.  us.  6d.  in  theparifli  of 
Barlaflon^  where  he  then  refided;  and  for  ten  months  of 
the  fame  time,  he  cook  the  hay-grafs  and  aftermath  of  a 
meadow.in  the  fame  pariih,  for  2I.  5s.  6d.  He  paid  no  taxes, 
hut  he  fenced  the  meadow,  and  fpread  the  hilKcks  himfelf. 
He  was  removed  from  Stcke  to  Barlafion^  which  was 
quafiied  on  appeal ;  and  a  rule  having  been  obtained  to 
ihew  caufe  why  the  order  of  feffionN  fhould  nor  be  quaihed, 
JLiyciJier  ftewed  caufe,  infixing  that  the  agreement  for  the 
hay  grafs  and  aftermath  did  not  convey  to  the  pauper  any 
intereft  in'the  fuil,  and  that  that  intereft  which  did  pafs 
was  not  a  tenement  within  the  flatute  fo  as  to  give  the 
pauper  a  fettlement.— -Su/i/i/r/^ff,  centra^  was  flopped  by 
the  court*— ?i^/?ttr//  J.  It  is  clear  from  the  dating  of  the 
cafe,  that  the  land  was  intended  to  pafs;  it  ftates,  '^  that 
^^  for  tea  months  the  paupft-  took  the  hay-grafs  and  after* 
*>  math  of  the  meadows."  Now  why  fbould  he  have 
taken  it  for  ten  months  if  the  foil  was  not  intended  to  be 
conveyed  i  1  here  could  be  no  other  profits  of  this  ground 
but  the  hay-grafs  and  aftermath;  and  if  a  man  grant  all 
the  profvs  of  the  ground,  he  grants  the  land  itfelf. — Bul» 
ler  J.  This  ib  like  the  cafe  put  In  Co.  Lit.  where  paflures 

'  carries  the  land  itfelf*.  The  pauper  was  to  have  the  hay 
am!  aftermath,  which  was  ail  the  produce  of  the  foil. 
This  is  not  like  taking  hay-grafs  after  feverance,^for  that 
is  only  a  chattel ;  but  h(re  the  contract  was>  that  the  pau- 
per (kould  take  all  the  grafs  which  Ibould  grow ;  he  was 
to  cut  itj  and  make  it  into  hay  himfelf;  and  after  that,  he 
was  to  have  every  thing  that  grew  on  the  land  for  ten 
months.— GVr/^  J.  r»f  the  fame  opinion.— Rule  abfolute. 
Purnf.  aiid  if.v//,  2  f^.  45 1 . 
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71  31  G.  3.  JET.  V.  Brampun.    The  pauper  7*.  CaiU  Rentijig  fogg  m 
rented  certain  premifes  in  Brampton  in  Cumberland^  of  the  •f««-cr»^M*«* 
yearly  value  of  9I.  and  during  part  of  the  time  took  the  *  «^^«**'« 
fogg,  or  after-  grafs  of  two  fields,  the  one  for  30s.  the 
other  for  a  guinea  a  year  \  the  whole  of  which  together  he 
occupied  for  more  than  40  days.      The  feffiuns  confirmed 
the  order,  by  which  he  was  removed  from  Penrith  to 
Brampton.    On  a  rule  to  (hew  caufe  why  the  order  of 
feffions  fihould  not  be  qua(hed,  the  coutt  were  clearly  of 
opinion 'that  the  pauper  gained  a  fettlement  in  ^r^OT^-* 
Un\  znA  that  this  could  not  he  diftinguilbed  from  the 
above  cafe  of  K,  v.  Stoke.     And  chey  added,  that  taking 
land  for  a  particular  purpofe,  fuch  as  that  of  fecting  pota- 
toes, was  fufficicnt  to  confer  a  fettlcmrntt  '  Order  of  fef- 
fions  confirmed.     Durnf.  and  Eajl,,  4  V*  348, 

In  the  cafe  of  Locker Uy  v.   ^hinfield  Englijb^  H.  2$   Renting a^aify 
G.  2.  it  was  determined,  chat  renting  a  dairy  and  the  ufe  >nd  the  ofeof 
of  fixteen  cows  at  3I.  58.  for  every  cow  did  not  gain  a  fet*  J^^^^JIJ** 
tlement ;  becaufe,  as  the  court  faid,  a  tenement  muft  lie 
in  tenure,  and  relate  to  land ;  whereas  this  was  a  mere 
perfonal  contra£l  for  the  ufe  and  feeding  of  cows.     Burr* 
SettL  Cfif,  315. 

But  in  the  following  cares  of  JT.  v.  PiddUtrenthide^  and 
K*  v«  Tolpuddliy  it  hath  been  determined  other  wife, 

T,  30  G.  3.  K.  v.  PiddUtnntbidi.  John  Belly  and  his 
wife  and  family  were  removed  from  ChaUon  Herring  to 
Piddletrenthide^  hoth  in  Dorfetjhire*  The  feflions  confirmed 
the  order,  fubjt£t  to  the  opinion  of  the  court  on  the  foU 
lowing  cafe  :  That  for  two  or  three  years,  while  the  paupet 
Jived  in  Chaldon  Herrings  he  rented  in  that  parifh  a  dairy 
of  thirty  cows,  fonne  at  5I.  los.'^and  others  at  5I.  per  cow, 
with  liberty  to  cut  furze  on  Grange  IVarren^  and  on  other 
parts  of  the  farm,  for  the  ufe  of  the  dairy  only ;  and  a 
warren  to  kill  rabbits  for  his  profir,  called  Grange  Wamn^ 
with  a  fmall  houfe  on  it  to  keep  nets,  in  the  fame  parifli, 
of  the  f<ime  man,  at  30I.  per  annum ;  and  alfo  another 
rabbit  wanen  in  the  neighbourhood  for  the  fame  purpofe, 
at  t  )1.  per  annum.  The  cows  were  to  feed  in  particular 
grounds  at  particular  fcafona  of  the  year,  as  is  ufual  in  the 
Jetting  of  dairies.  The  pauper  and  his  man  fometimes 
flept  in  the  houfe  in  Grange  IV arr en.  The  pauper  had  no 
right  in  the  foil  of  eiiher  of  the  faid  warrens,  except  that 
of  eniring  upon  and  killing  rabbits  there ;  the  perfons  of 
whom  he  rented  the  warrens  conftantly  depafiuring  the 
fame,  and  plowing  fome  part  thereof. — L,  Kenyon  Ch;  J. 
If  we  were  now  called  upon  for  the  firft  time  to  make  a  de- 
ciiion  on  this  flatute^  perhaps  I  (hould  have  fome  difficulty 
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on  the  fubjed ;  but  the  courts  have  put  a  liberal  coQ(lruc« 
tion  on  it.  I  cannot  quite  agree  with  the  above  determi- 
nation of  K.  V.  LotkirUy\  becaufe  after  it  had  l)cen  decided 
in  fo  many  cafes  that  in  incnrporeal  hereditament  would 
give  a  fettleoaent,  I  Ihould  have  thought  that  that  cafe 
wrould  have  received  a  different  determination.  But  with- 
out confidering  that  cafe,  1  think  that  the  piuper  took  a  te» 
nement  in  Cbaldon  Herrings  both  by  renting  the  darry  and 
'  the  warren.  L.  Coke  (ays,  that  prima  ionfura  is  a  tene« 
ment :  then  the  dairy  was  a  tenement.  The  other  taking 
was  atfo  fufficient;  for  it  was,  if  I  may  ufe  the  expreflioo» 
'  a  pernancy  of  the  profits  of  the  land  by  the  mouths  of 
^he  rabbits.  A  free  warren  is  the  fubje£l  of  a  family  fet- 
ilement;  a  precipe  will  lie  for  it;  and  the  renting  of 
at  is  fufficient  to  give  a  fettlement.  If  this  cafe  bad  been 
precifely  ftmilar  to  that  of  the  K.  v»  Lochrley^  perhaps 
I  (hould  have  hefitated  before  I  agreed  to  overturn  that 
jdecifion ;  but  as  this  is  diftinguifhable  from  that  cafe 
(though  the  diftin£tion  is  nice)  1  think  that  the  pauper 
gained  a  fettlement  in  Chaldon  Htfrin^.^-^AJkhurft.].  It 
f  eems  difficult  to  reconcile  all  the  cafes  on  this  fubje2h  If 
the  j^.  V.  Lsckerliy  be  law,  I  do  not  fee  how  this  pauper 
can  have  gained  a  fettlement  in  Chaldon  Hening ;  but  as 
there  are  authorities  both  ways,  I  am  inclined  to  think 
that  a  fettlement  was  gained  in  CbaUon  Herring  ^  the  crit^" 
rioni  ]by  which  the  queflion  is  to  be  decided,  being  the  abi- 
lity of  the  perfon  talking  the  tenement. — BulUr  J.  In  all 
lloubtful  cafes  one  leading  ground  is,  the  ability  of  the 
pauper  to  pay  the  lOl.  pn  annum.  But  on  the  fads  here 
flatedy  I  think  this  perfon  rented  a  tenement  within 
the  cbp(lru£tion  oE.  the  fiatute  of  C  I  cannot  agree 
with  the  determination  of  the  JT.  v.  LockerUy :  That 
was  c6nGdered  as  a  perfonal  contrafi ;  but  all  contrafis 
are  in  foo^e  fefpt^ls  perfonaU  The  quefiion  in  fuch  cafes 
really  ought  to  be,  whether  or  not  it  be  a  contraG  U  n* 
ttivt  projiti  nit  of  land* .  The  prefent  I  confider  as  fucb; 
9nd  fo  was  that  in  iT.  y.  tpckfrliy*  I  am  therefore  of  opi* 
Dion,  that  the  concTufion  drawn  in  that  cafe  was  wrong. 
fi%  to  the  other  point,  1  do'  isot  confider  this  merely  as  a 
privilege  to  kill  rabbits'when  the  pauper  could  find  tbeo^ 
and  that  the  landlord  might  take  theip  all  if  he  cbofe  it; 
but  the  warren  was  to  be  kept  in  the  farfic  ftate  as  it  was 
iyhen.it  was  let  \  otherwife  (tit  contrad  between  the  landlord 
9nd  the  tenant  would  be  deflroyed.  In  that  refpe£t  then 
the  pauper  had  an  interefl  in  the  land.  Befides  he  took  a 
boufe  with  the  warren. — Gr$fe  J.  It  is  impofSble  to  recop- 
tile  all  the  cafes  on  the  fubjed  $  and  I  do  not  undcrSand 
tbe  ground  on  which  that  of  iC»  vi  Lnhrlev  \fa9  decided, 
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In  Ihefe  cares  I  think,  that  if  the  pauper  bad  credit  to  rent 
|ol.  per  annum^  he  gains  a  retcleinent«     Tl^  cafe  of  KniviV    . 
V.  Sunt  {a)  decides  the  pre^en^^T•Both  orders  guatbed. 
Durnf.  and  Eafl^  3  ^*  77*- 

And  alfo  in  the  cafe  of  4^  v,  Pifldlftri.thicli^  E.  3a 
G.  3.  G.  Hill  and  his  wife  and  family  were  remove^ 
from  Fuddlitmxm  to  Tolpuddli  in  D^rfitjhire^  w^ich  was 
confirmed  at  the  feffions,  fubjedi  to  the  opiujoi?  of  the 
court  on  the  following  cafe :  J*  Chapman  was  i\\t  tenant 
and  occupier  of  a  farm  in  Tclpuddh^  part  of  the  (lock  of 
wbi^h  hifn  xon&lted  of  cows,  which  according  to  the 
ofual  conrfe  of  huf^andry  in  that  county  had  been  con- 
flantly  let  to  fopie  dairy  man*  The  pauper  rented^  under 
g  ▼crbal  agreement,  twenty  of  thefe  cows  of  Chapman  at 
31.  109.  pir  cow  per  anmim  i  it  was  alfo  agreed  between 
tjiem  (as  is  ufual  there)  that  the  owner  of  the  cows  fliould 
feed  and  fupport  them,  and  that  they  (hould  depafture  in 
certain  lands  called  the  Cotv-Uazg  Grounds  from  May-day 
till  the  1 8th  September^  and  afterwards  in  certain  meadow 
grounds  which  are  kept  for  that  purpofe  from  the  time  the 
|kme  are  mowed ;  both  which  grounds  were  part  of  the 
faid  farm,  and  then  in  the  ozcw^zixon  o{  Chapman  i  and 
when  the  paflure  of  the  meadow  grounds  was  confumed, 
that  the  cows  fhould  be  kept  by  Chapman  in  fome  other  of 
the  farm  grounds  with  his  other  cattle,  or  be  foddered  in 
the  farm  yard  with  hay  by  him.  The  Cow  leaze  was  not  to 
be  fed  upon  by  Chapman's  cattle  from  Lady-day  till  May-day^ 
por  was  he  to  feed  any  other  cattle  either  in  the  C^tc/* 
lfcz$  or  meadow  ground  whilft  the  fame  were  fed  by  the 
cows  fo  rented.  But  the  hay  of  the  mradbw  ground  was 
cut  and  taken  away  by  Chapman^  i^d  the  Cow-ieaze  was 
fjcd  by  him  after  the  cows  had  quitted  it,  and  he  was  to 
repair  th(e  fences.  In  cafe  any  cow  did  not  calve  before 
May-day^  or  afcerwafds,  if  any  of  them  died  or  became 
barren,  an  allowance  was  to  oe  made  to  the  pauper ;  and 
in  cafe  of  ficknefs  amongft  the  cattle.  Chapman  was  to  de- 
fray all  expences*  The  pauper  was  alfo  co  have  a  dwel- 
ling houfe,  and  a  right  of  feoling  a  mare  on  the  farm,  and 
keeping  his  pigs  in  the  yard,  and  of  cucting  tuel,  for  the 
ufe  of  the  dairy;  but  he  had  no  other  right  whatevrtr. 
Thp  pailper  had  this  farrh  for  5  years,  and  redded  during 
the  whole  time  in  the  faid  houfe  in  Totpudale.  The  above 
are  the  ufual  terms  of  letting  fuch  Uxm^  in  that  county, 
and  is  called  a  letting  of  a  dairy.-^L.  Kenyon  Ch.  J.  It  is 
certainly  very  much  tobe  wilhed  tnac  the  deciiions'of  the 
magiftraites  bejow  (hould,  on  examination  here,  be  found  ta 
be  confonant  fo  the  laws  of  the'Jand.     And  I  am  happy  to 
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£tid  that  we  are  relieved  from  the  fuppofed  incoDvenieiicc 
of  fending  down  a  new  code  of  laws  Co  the  country .whcie 
this  queilion  arofe  ;  becaufe  our  opinion  concurs  with  iha 
formed  by  the  juftices  in  their  feifions,  as  well  as  that  of  the 
juflices  who  made  the  original  order.  From  the  paffing  of 
the  ftatute  of  C  2.  to  the  prefer.t  time  the  conftrudion  put 
on  it  has  been  (what  is  called)  a  liberal  conftrudion,  ia 
order  to  confer  a  fettlement  on  (hofe  perfons  who  have  the 
ability  to  take  a  tenement  which  the  ftatute  has  eftablilhed 
as  the  criterion*  I  confefs,  it  feems  to  me  impoiBUe  to 
reconcile  the  deciGon  in  the  above  cafe  of  K»  v.  LukerUf 
with  our  determination  in  this  cafe  that  the  pauper  gaioed 
a  fettlement  in  TolpuddU ;  but  if  we  are  of  opinion  that 
that  cafe  cannot  be  fupported,  it  will  be  more  manly  to  fay 
fo  in  exprefs  terms,  than  by  endeavouring  to  make  nice  dif- 
tindlions,  to  induce  the  magiftrates  below  to  confider  it  as 
an  authority  hereafter.  When  the  above  cafe  of  K*  v. 
PiddUtnnthid^  came  before  us,  we  all  doubted  of  the  deci- 
fion  of  K*  v.  Locktrley ;  but  there  being  another  difiiDd 
ground  upon  which  we  were  warranted  in  fupporting  the 
iettlementy  we  were  not  diredly  called  upon  to  over-rule 
that  cafe.  But  now  it  being  impoffible  to  difttnguifli  be* 
twcen  this  cafe  and  that,  I  think  we  are  bound  to  deny 
the  authority  of  that  cafe,  and  to  fubftitute  in  its  room  a 
better  expoUtion  of  the  ilatute  C  7..  It  has  been  argued, 
that  if  we  decide  this  to  be  a  tenement,  we  Hiall  depart 
from  the  words  of  the  ftatute  :  but  in  this  cafe  the  pauper 
took  a  tenement,  emphatically  a  tenement.  Any  thing  is 
a  tenement,  which  is  a  profit  out  of  land.  In  order  to  take 
ia  tenement,  it  is  not  neceffiry  the  party  fiiould  have  the  fee 
fimple  or  fee  tail ;  any  minute  intereit  in  land  is  parcel  of 
a  tenement^  fuch  minute  interefl:,  indeed^  cannot  be  en- 
tailed ;  but  all  the  parcels  when  confolidated  together  may, 
A  bead  gate  has  been  held  to  be  a  tenement  \  and  yet  that 
is  not  the  whole  land,  but  the  profits  of  the  land  to  a  cer- 
tain amount.  So  here  the  profits  of  thefe  lands  are  to  be 
taken  exclufively  by  the  cows  which  the  pauper  rented.  If 
the  cattle  had  been  his  own,  and  he  had  rented  the  feeding 
of  them,  that  would  have  Seen  unqueflionably  a  tene- 
ment, like  ti>e  taking  of  the  pafture,  the  hay,  and  after- 
math :  And  I  think  that  thefe  cows  were  the  paper's  for 
a  certain  period ;  they  were  not  fo  far  his  own  that  be 
could  have  fold  them,  but  they  were  his,  that  he  might 
ufe  them  under  the  contract  for  a  limited  time.  And 
this  was  not  the  lefs  a  taking  of  a  tenement,  becaufe 
the  pauper  could  only  enjoy  the  land    in   a   paiticulir 

mode  \  for  in  many  farms  the  tenant  flipulates  that  he  will 

not 
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not  depafture  (beep  or  horres  on  particular  grounds.  I  do 
not  fee  therefore  why  this  is  not,  (Iridtly  fpeaking,  a  tene* 
ment ;  for  the  pauper  had  for  a  certain  part  of  the  year  th« 
cxclufive  right  to  the  pafturage  of  thefe  grounds,  to  b« 
taken  by  the  mouths  of  the  cattle.  The  other  judges  dc» 
livered  their  opinions  at  confiderable  length  to  the  fame  ef- 
k£t. — Both  orders  confirmed.  Dumf,  and  Eafi,  4  F, 
671.  •     • 

By  the  13  G.  3.  c.  84.      A  pcrfon  renting  tarnpiii  tolls  Jk"'l^i.^i 
and  refidtng  in  the  toll  boufei  fhall  not  thereby  gain  a  fet*  no  fettiemeiiu 
tlemenC.    7.46. 

As  to,  mcthiritJhaUUoneintintinemtn^?  Ithathbecn  in",e'I^,iL^ 
adjudged  as  follows : 

M,  I  G.  I^ortb'  Nthley  and  Wotton  under  Edge.  A  pcr- 
fon rented  an  alehoufe  at  5 1,  a  year,  at  Lady^day^  for  61.  a 
year ;  and  in  May  followmg  rented  a  piece  of  land  for  6i« 
a  year ;  held  the  fame  for  two  months,  and  ran  away.  Ic 
was  held/  that  it  was  not  neceflary  the  mcfTuage  or  tenc-» 
oient  fbould  be  rented  of  one  per  Ton;  though  it  be  rented 
of  feveral,  yet  in  him  it  is  but  one*  and  the  ftatttte  is  fa- 
tisfied,  he  being  of  ability  to  be  trufted  with  a  tenemeat  - 
of  xoL  a  year.    Cafes  of  S.  86.  i  Se£l  C.  73.  FoL  79. 

Furthermore:  It  is  to  be  confidered.  How  hv  the  fame  Samctenennv 
tenement^  but  lying  in  different  parifhes^  (hall  gain  a  fettle-  but  lying  in  d»f. 
ment :  As  to  which  it  hath  been  adjudged  as  follows :         '"'"  «^*"^*'- 

T.  3  G,  South  Sydenham  and  Lamerton.  A  perfon  retited 
a  tenement  of  lol.  a  year,  being  one  iniire  tenement,  but 
lying  in  two  parifbes.  The  queftion  was,  Whether  this 
gained  a  fettlemenc  ?  By  the  court:  If  the  tenement  be 
intire,  though  the  lands  be  in  different  parifbes,  it  feems 
to  be  a  fettlement  in  that  parifli  where  the  houfc  is;  other* 
wife,  where  the  tenements  are  diftindt,  and  lie  in  different 
parifbes,  as  if  a  tenement  of  Z\.  lie  in  one  parifli,  and  a  te- 
nement of  3I.  in  another.  Str,  57.  i  Se£',  C*  115. 
Fc/ey^  8l« 

But  the  quefiion  in  this  cafe  only  was.  Whether  one 
and  the  fame  tenement,  and  not  whether  two  di(lin£^  te* 
nements,  of  the  yearly  value  of  lol.  but  lying  in  different 
pariflies,  (hall  gain  a  fettlement  ?  So  that  the  determina- 
tion in  this  cafe,  as  to  this  latter  point,  was  extrajudicial. 
And  the  reafon  given  by  the  court  in  this  cafe  doth  ex« 
tend  as  well  to  different  tenements,  as  to  one  intire  tene« 
meiit,  viz.  The  mlfchLef  recited  by  the  flatuce,  and  in* 
tended  to  be  prevented,  is  the  vagrancy  of  poor  pcrfon  % 
who  nfed  to  come  into  parifti>s  where  there  was  the  bcli 
fioclc  j  and  the  fiatute  defcribes  who  are  intended  by  thofe^ 
poorj  namely,  fucb  perfgns  Who  are  not  capable  of  hiring  a 

fene- 
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tenement  of  lOl.  a  year;  no#  tbc  man's  fuflki^oqr  is 
not  the  lefs,  becaufe  6l.  a  year,  part  of  the  teoement,  b  in 
a  difFerent  pafifli.  There  are  cdnfiderable  farmers  who  do 
not  rent  rol.  a  yeai*  in  any  one  parifbt  and  it  would  he 
bard  to  adjudge  that  therefore  ibey  gain  no  fcttlement. 
£rr.  c8.    Folij^Zu 

M.%G.%.  Elftid  and  HoUihourm.   The  Cafe  wa^  thia : 

A  perfon  rented  a  tenement,  confiding  of  a  farm  houfe  and 

lands  of  nh  los»  a  year ;  which  houfe  and  land  lud  con^ 

tiguous,  and  had  been  ufoalty  letteh  together,  and  occupied 

by  the  fame  perfon,  but  tHe  houfe  lind  fa  mndi  of  the  lahd 

as  together  amounted  fo  9!.  ^car^  lay  in  one  partfli,  and 

3!.  I  OS.  in  another  parifh,    oy  the  court*  Thb  was  hdd 

to  be  a  fettlement*  on  the  authoricv  of  Suitb  Sydmkam  and 

Lameri&n.     %  SefH  C.  13O.  3tr«  849. 

t>;A'«reot  tf.ne.       Further  yet  *,  it  remains  to  be  cohfiderdi,  hoUr  far  Mo 

»ent*»n4  ly«<*g  diftin£i tenehtentSf  om bang  in  one pari/h^  and anStlur  Mng in 

IukIL.    "^  ^*~    anctbtr  parijby  fhall  be  deemed  a  fufficient  tenement  within 

the  ad,  whereby  to  gain  a  fettlenlent :  For  although  io 
the  cafe  of  South  Sydenham,  and  Lafherion  aforefaid,  the 
court  feemed  to  be  of  opinion  that  two  fuch  tenements 
would  not  gain  a  fettledient;  yet  that  (as  hath  been  ob- 
ferved)  was  not  the  point  iti  queflioA.  And  in  the  cafe  of 
Sandwich  and  Stadiandf  £•  8  Gr.  a.  it  was  refolved  as  fol« 
lows :  A  perfon  rented  a  houfe  in  Studland  at  30s.  a  year. 
After  he  had  lived  in  it  about  two  years,  he  took  lands  in 
LangtoH  of  12L  a  year,  on  which  there  was  no  boufes 
and  occupied  the  faid  lands  two  years :  All  which  time  he 
inhabited  in  and  tented  alfo  the  faid  houfe  in  Simdlandm 
By  the  court :  It  bath  been  a  queftion.  Whether  two  dif- 
"  tinSt  tenements  taken  at  different  times  f  where  neither  of 

them  alone  amounted  to  lol*  a  year  in  value]  fhould  make 
a  fettlement  i  But  it  is  now  fettled  that  it  does«  And  it  is 
the  fame  thing  whether  the  taking  was  diftind  or  entire,  or 
in  one  parifh  or  two  parifhes.  The  fettlement  ta  in  the 
parifh  where  he  lives.  The  ground  of  thefe  refolutions  is, 
the  ability  to  rent  a  tenement  of  fuch  a  value ;  which  ex- 
cludes the  prefumption  of  his .  being  likely  to  become 
chargeable  to  the  parifh.^    Burr.  Settl.  Caf.  44. 

E.  8  G.  3.  St.  Lawrence  and  St.  Mauriee  both  10  Ifin- 
Aefier.  Richard  Gradidge^  hufband  of  the  )>auper»  rented 
a  tenement  of  one  Henry  H^arne  in  the  parilh  of  Hurfiey 
for  a  year  from  Lady- day  at  3I.  I  OS.  a  year^  but  refided 
therein  five  or  fix  weeks  only,  and  thenquitted  it,  and  tendred 
the  key  to  the  faid  Henry  IVarne^  which  tyenrm  refufed  to 
accept  \  whereupon  Gradidgelith  it  with  a  nefohbour,  be* 
fore  Mid/ummir-day  then  next,  for  tbc  ikld  fnoin  to  ttkc 
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it  when  be  thought  prppen  On  the  fatd  Miifummirmday^ 
Gradi^i  took  a  tenement  in  the  pirtih  of  St.  Mattrint  at 
the  rent  of  9I.  year ;  and  on  the  fame  day  entered  tnt» 
pdTelEofi  thereof,  and  reftded  thereon  above  forty  diya» 
before  the  key  in  UurJUy  was  received  by  the  faid  fFarm^ 
who  did  not  accept  it. till  the  16th  of  Auguft  following.  It 
was  objedled,  that  although  it  be  fettled,  that  if  a  perfon 
rents  a  tenement  in  twa  different  parifhes,  amounting  to 
lol.  a  year  in  the  whole,  he  (hall  gain  a  fetilement  in  that 
of  the  two  pariihes  in  which  he  refidesj  yet  ftill,  in  order 
to  gain  a  fettleinent,  he  ought  to  be  the  joint  occupier  of 
both  tenements  within  the  fame  period:  Whereat  bere» 
the  iirft  cootraA  was  diiTolved  from  Midfummtr  at  leaft,  if 
not  fooner.  The  landlord  took  back  the  key  on  the  i6tb 
of  Augujl^  which  relates  back  to  the  abandonment  fome 
time  \itiox^  Midfumfmr.  But  by  the  court:  Here  is  a 
contra^  for  a  year  in  HurJIey  not  difTolved ;  nor  could  it 
be  dillblved:  I'he  landlord  refufed  to  accept  the  key: 
And  he  did  not  receive  it  at  laft  till  the  middle  of  AuguJI^ 
which  was  more  than  forty  days  after  hiring  the  fecood  te* 
nement.     Butt.  SittL  Caf.  588. 

IJndir  thi  yearly  value  ^  i  o/.]  If  the  tenant  is  under  lo!«  Of  the  yurlf 
a  y<ar,  the  jufUces  upon  complaint  within  40  days  have  '»J««ofw^» 
power  to  remove  the  perfon  coming  there  to  refide ;   if  it 
is  not  under  lol.  a  year,  they  have  no  power  to  remove 
him;  and  continuing  upon  the  fame  unremovable  for  40 
day^t  he  thereby  gains  a  fettlement. 

Upon  which  it  is  obfervable,  that  the  payment  of  the 
rent  can  be  no  matter  of  confideration  with  regard  to  the 
fettlement ;  for  the  fettlement  is  obtained  before  the  rei)C 
becomes  due.  For  the  fettlement  is  not  fiifpended,  as  ia 
the  cafe  of  a  hired  fervant*  until  he  hath  ended  his  year  | 
but  fo  foon  as  he  hath  reiided  40  days,  he  is  fettled  with- 
out  moie;  even  as  a  fervant  hired  fot  a  year,  became  fet- 
tied  in  40  days,  before  the  ftatute  of  8  £^  9  ff^»  and  as 
apprentices  are  fiill  fettled  in  40  days,  without  any  regard 
to  ferving  out  their  time.  And  with  refped  to  what  &ali 
be  deemed  a  tenement  of  xol,  a  year,  fufEcient  to  gain  a 
iiettlement,  it  hath  been  adjudged  as  follows : 

7*.  3  (?.  South  Sydenham  and  Lamertm.    Order  fpecially  Tht  rentisutt 
fiated  :  A  perfon  took  a  leafe  of  a  tenement  for  99  years,  '"•(•"•v  '^^^ 
determinable  on  three  lives,  and  paid  his  fine,  and  the  rent  t'hV^^^taf  ul 
referved  was  but  7I.  but  the  r<eal  value  was  13I.    By  the  « ye«r. 
court:  The  quantity  of  the  rent  is  not  material,  but  the 
jvalue  of  the  tenement.    If  there  be  a  leafe  of  lands  worth 
jiqI.  a  year,  and  a  fine  be'paid,  and  2as.  only  referved,  it 

makes 
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makes  a  fettlemeat ;  fo  if  no  iine  be  paid,  or  no  rent  re* 
ferTcd,  yet  if  the:  tenenr^ent  is  worth.  lol.  a  year,  it  makes 
a  rettlement  $  for  tho  fettlement  depends  on  the.  value  of 
the  tenement)  and  not  on  the  rent*  2  S^^ff.  C.  198. 
Str.  57. 

H.  130.  2.  Southwold  and  Toketford.  A  perfon  took 
ah  houfe  at  the  yearly  rent  of  10  1.  The  landlord  agreed 
to  make  new  bvildinga  ;  which  improvements  were  never 
made.  The  houle,  without  the  improvements,  was  worth 
only  6K  los.  a  year.  By  the  court:  The  feffions  muft 
judge  upon  the  fads  \  they  have  ft^ited  that  the  agreement 
was  for  10  1.  a  year  ;  this  is  evidence  ufthe  value  :  but  the 
jufiices  have  a  right  to  enquire  into  the  real  value ;  and  they 
have  exprefsly  Itated  as  a  fa6i,  that  this  houfe  was  only 
of  the  value  of  6  L  10  s.  a  year ;  and  the  mere  covenant  t* 
build,  which  covenant  was  never  performed,  cannot  alter 
the  cafe.  Therefore  it  was  adjudged  that  this  was  nofet* 
tlement.  2  Seff.  C.  198.  S/r.  57.   Burr.  Settl  Caf.  140. 

T,  14  far  15  G.  2.  H^tJIon  and  Kirton.  Cafe  fpecially 
ftated :  A  perlon  took  a  farm  at  iiT/r/^n  of  lol.  a  year, 
which  had  been  let  at  that  rent  for  five  or  fix  years  then 
lad  paft,  but  before  that  time  was  let  at  7  K  a  year  only. 
When  he  fird  took  and  entered  thereon,  he  was  not  of 
ability  to  flock  the  fame.  Before  his  entry,  be  was  told 
by  the  former  tenant,  that  his  farm  was  too  dear*  '  To 
which  he  anfwered,  That  he  did  not  regard  the  dearnefs  ; 
for  as  it  was  10 1,  a  year  it  wpu)d  gain  him  a  fettlement^ 
and'  put  an  end  to  a  difpute  there  was  between  two  towns 
about  his  fecilement  i  but  defired  the  faid  former  tenant 
to  take  no  notice  thereof  to  any  body.  By  the  court : 
We  are  not  to  determine  the  matter  upon  the  evidence 
given  to  the  feffions,  but  upon  facSls  flaied  and  adjudica- 
tions made  by  them.  Here  they  have  flated  circumftances  ; 
but  they  have  not  ex]»licitly  flatcd  the  real  value,  nor  have 
they  adjudged  any  fraud.  The  z(k  requires  the  renting  a 
tenement  of  che  yearly  value  of  10 1.  They  ftate,  that 
be  did  takf  a  tenement  of  10 1.  a  year  at  Kuton.  In* 
deed  they  add,  that  it  had  been  let  at  7  i.  a  year  formerly* 
But  it  might  be  then  worth  more,  or  might  have  beea 
afterwards  improved  i  and  it  had  for  five  or  fix  years  lafl 
been  let  at  10  1.  a  year.  And  the  quantity  or  value  of  hit 
fiock  doth  not  alter  the  value  of  the  tenement.  They  alfo 
flatea  converfation  between  him  and  the  former  tenant, 
who  told  him  it  was  too  dear  j  to  which  he  anfwered.  That 
he  did  it  to  gain  a  fettlement.  Yet  they  do  not  adjudge 
that  there  was  any  fraud ;  nor  do  they  ftate  that  it  was 
under  the  value  of  10  1«  a  year,  and  the  evidence  rather 
13  proves 
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proves  it  to  be  of  that  value.  They  muft  exprcfsljr  fta|e 
that  it  is  fraudulent,  or  elfe  sve  cannot  take  it  to4>c  (p« 
And  we  muft  take  the  cafe  fiated  to  be  the  whole  ca(e. 
Thererore  it  was  adjudged,  thai  hereby  be  gained  a  fet- 
tlcment  at  Kirton.  2  SelH  C.  141.  Scr.  1.1 56.  Burr. 
Seitl.  Caf.  166. 

f/.  ib  G»  3.  K.  and  Bllfjiah  Kiriham  in  the  north  ridiqg 
0/  the  county  of  Tori.  Thomas  If'ilfon  went  fiom  the  pi- 
rilh  of  Bilfdali  Kirkham  to  Bilfdale  JVeJlftde,  and  there 
married  ^urah  the  pauper,  who  then  rented  a  tenement  of 
4 1,  a  year,  and  he  occupied  the  faid  tenement  with  her 
duiing  his  life.  He  afterwards  died,  leaving  the  faid  Sarah 
the  pauper.  Evidence  was  offered  to  prove  ihi$  tenement 
at  the  time  the  man  occupied  it  with  his  wife  was  worth 
15  1.  a  year,  thoMet  at  no  more  than  4  1.  But  the  fciSons 
rtjeded  this  evidence,  and  determined  on  the  rent  adually 
rcferved  ;  which  being  under  10 1,  a  year,  they  adjudged  that 
the  pauper  was  not  fettled  in  the  parifh  of  Bilfdali  IViJlfidt^^ 
by  renting  fucb  tenement*  By  L.  Mansfield:  The  juftices' 
have  done  wrong,  in  not  receiving  the  evidence  of  the  va- 
lue of  the  tenement  beyond  the  rent  paid.  Every  leafe 
from  year  to  year  begins  afrefli  every  year,  and  is  in  poiiit 
of  law  a  new  demife.  If  the  tenement  was  of  the  value  Qf 
,10  L  a  year  any  year  during  the  man*s  occupation  of  it,  he 
will  thereby  gain  a  fettlement.  The  cafe  was  fent  back  to 
the  feffioQs  to  receive  evidence  of  the  value.  Which  being 
certified  as  above,  thecourt  held  it  a  good  fettlement.  M,S* 

£.  26  G.  3.     JJhbuTUn  and  Woodland.     Two  juftices  *^*J|^'-  * 
removed  Thomas  Gufwell  and  his  wife  and  children  from  fttl^klLgit  ^ 
AJbhurt9n  to  Wooilaind.  The  feflions  confirmed  the  order,  deemed  franda* 
and  fiatcd  the  following  cafe :  That  the  pauper  was  a  day-  ^* 
labourer  and  fettled  in  Woodland,    That  he  rented  a  cot«> 
houfe  at  I  1.  I2S.  ftr  ann.  in  AJbhurton  where  be  refided  : 
That  while  he  fo  rented  it,  about  Goober  1782,  he  took  a 
meadow  for  one  year  in  Woodland^  at  thi  nnt  of  ten  gui^ 
mas^  of  one  Nortbcoti^  who  rented  the  fame,  together  with 
other  lands  of  Mrs.  Taylor.     That  the  pauper  did  not  flock 
it  aifiU^  hut  at  Cbri/lmas  let  the  grafs  for  three  guineas  to 
Ed»  Barter   (without   the  privity   of  the   faid    Northcote) 
until  LMdyday  following,  who  ftocked  it  and  paid  the  rent 
to  the  pauper.    That  the  pauper  after  that  (but  not  on 
the  fame  day}  paid  Northcote  five  gnineas  for  half  a  year's 
rent*    That  there    were  feveral   perfons  who  ofiVred  to 
take  the  grafs  of  the  pauper  before  he  let  it  to  Barter^' 
That  the  pauper  let  the  (bred  or  mow  to  the  faid  North* 
ffl// for  five  gutncast  and  the  after-grafs  for  two  guineas. 
Vol.  III.  O  o  Xh*t 
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That  at  the  end,  when  they  fettled  accouuts,  the  pauper 
received  two  guineas,  the  balance  between  them  after  allow- 
'  ing  five  guinea*:  for  the  half  year's  rent  then  due.     North- 
£otid\d  not  9p^ly  to  the  pauper  to  take  the.  ground,  but 
the  pauper  to  him,  and  he  readily  trufted  him,  affigning 
as  reaf6n«,  that  he  believed  him  to  be  an  honeft  man,  the' 
a  day-labourer  ;  and  that  he  had  heard  juft  before  he  let 
him  the  ground,  that,  the  pauper  had  received    a  legacy 
equAJ  to  the  year's  rent.     That  Ncrthcste  frequently  made 
a  praSice  to  take  ground  and  let  it  out  again  in  parcels. 
That  three  )ears  previous  to  the  taking  the  faid  ground, 
the  pauper  received  relief  from   Jf^codland  on  account  of 
,        ficknefs ;  and  about  half  a  year  after  the  expiration  of  the 
term  for  which  he  took  this  ground,  his  wife  received  rt^ 
lief  f rem  IVoodland^  he  being  fick  in  Exeter  hofpita^     That 
he  made   a  frefli  agreement  for  taking  another  field  of 
Northcote  of  1 3 1.  per  ann.  on  the  morning  of  the  day  he 
was  examined  before  the  juftices  touching  his  fettlemcm. 
The  feffions  were  unanimoufly  of  opinion.  That  the  fald 
taking  cf  the  faid  f  eld  was  fraudulent •     Clapp^  in  fupport 
of  the  order,  faid.  That  fraud  is  a  fad,  and  not  an  infer- 
ence of  law  ;  and  where  the  feffions  have  exprefsly  found 
fraud  from  the  evidence,' this  court  will  not  draw  a  dif- 
ferent conclufion,  even  tho'  the   cafe  ftate  all  the  fa<3s 
particularly  ;  and  cited  K.  and  St,  Nicholas  in  Harwich\  and 
he.  faid  there  was  a  di(lin<5lion  between  this  cafe  and  K*  f» 
^edfcrd^  which  was  merely  a  connru£lion  under  the  9(7.  i# 
whether  the  purchafe  was  fraudulently  made  to  defeat  the 
ai^  ;  that  was  held  not  to  be  z  fraud  in  point  of  law  ;  but 
here,  if  the  court  overrule  the  decifion  of  the  jutticcf, 
they  muft  find  no  fraud  in  point  of  faSfm     Here  the  onlf 
part  of  the  cafe  on  which  the  other  fide  can  rely,  is  the 
evidence  oi Northcote  :  The  juftices  could  never  intend  to 
ftate  Northccte^s  reafont  for  letting  this  tenement,  as  fads ; 
for   they  could  not  adjudge  it  to  he  a  fraudulent  takir^g, 
when  the  reafons  aflBgned  for  fuch  taking,  admitting  them 
to  be  faAs,  w^outd  negative  it.     This  therefore  being  only 
evidence  muft  be  rejeAed  ;  and  on  the  reft  of  the  cafe  the 
court  will  fee  no  reafon  to  overthrow  the  decifion  of  the 

fefijons. Fanflyaw^  contra^  contended,  that  where  fhefcf- 

fions  only  find  fraud  gemraUy,  this  court  is  bound  by  fuch 
finding ;  but  whenever  the  fcffions  ftate  faAs  fully  and 
particularly  from  whence  they  infer  fraud,  it  is  the  pro- 
vince of  this  court  to  draw'  their  own  conclufipns  from 
ihofe  faits,   VI  iibout  having  regard  to  the  adjudication  of 
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the  court  belowr  ;  and  cited  K,  v.  Tedford  {a\  The  only 
quellion  then  is,  whether  all  the  fadia  are  fully  before 
the  court  ?  which  muft  be  taken  for  granted  \  and  if  ibf 
whether  the  court  will  not  fay,  that  the  conclufion  whicb 
the  feffions  have  drawn  is  wrong  ?  Whatever  might  have 
formerly  been  the  cuftom,  it  is  the  pradice  of  the  feffions 
now  to  (late  evidtnct  as  well  ai  foHi^  and  this  court  will 
form  their  judgment  from  both.  Then  taking  the  whole 
of  this  cafe  together,  ic  is  impoHible  to  fupport  the  de- 
cifion  of  the  feiFions.  It  is  ftated  that  this  man  had  ere* 
die  io  the  parilh  for  ten  guineas  a  year  ;  it  was  fo  notorious 
that  he  was  tbe  real  tenant,  that  feveral  perfons  applied 
to  him  to  take  the  winter  grafs,  and  one  adually  took  it 
of  him.  Th6  evidence  does  not  ft  ate  any  confpiracy  ;  it 
was  a  fair  under-letting,  and  tbe  mere  circumftance  of  its 
being  under  kt  affords  no  prefumption  of  fraud.  K.  ^. 
Liandvenai  {h),-^-fyillis  J.  delivered  the  opinion  of  the 
cpurt  :  That  they  did  not  think  it  necefiary  in  this  cafe  to 
give  an  abfolute  opinion  upon  the  general  queftion,  whe- 
ibery  when  the  feilions  have  ftated  all  the  (uSts  particu* 
larly,  and  drawn  a  conclufion  of  fraud  from  thofe  fads, 
%hh  court  have  a  right  to  examine  into  the  propri- 
ety  of  fuch  conclufion  >  becaufe  they  uere  all  of  opinion, 
that  the  concluiion  of  «he  jultices  upon  the  fa^s  dated, 
thai  it  WAS  afrauduUnt  takings  was  n^ht.  Order  of  fef- 
iions  affirmed,     CaJ\  by  Durnf,  and  Eaji^  261. 

Ai*  3^  ^-  3"    ^*  V-  Llanvuinio  in  Car  marl  hen fi/tre.     The  where  tJi<fef* 
court  faid,  that  when  the  fei&ons  draw  (he  conclufion,  and  fions  Aatethe 
cxprefbly  ftate  r^tf/  the  taking  wai  fraudulent^  \l  is  deciiive.  '■'''"Mo^  . 

rk         -r        J    I.'    /J  !•  fraudulent,  im 

Durnf.znd  Eaji^  4  K   437.  c.ncluG,,. 

M.  27  G.  3.     Bedwdr th  znd  FilUngley.     Two  juftices  Living  upon  « 
removed  Mary  IVatjon  widow,  and  her  live  children,  from  terer.entof  ihi 
Bedworth  to  FiUongley.     The  feilions  conBrmed  the  order,  *•*"«  ot'iol.  « 
and  ftated  the  following  cafe  :    Thnjchn  IVatfon^  late  ^p*;[', hereof*.* 
hu(band  of  the  pauper,  rented  a  farm  of  40  1.  a  year  at  given  out  of 
FiLongUy^   and  being  djltrain^d   on  for  reut,  his  brother  ch*ri?y,  g^mia 
purchafed  for  him  out  of  the  diftrefs.two  cows  and  three  *^"**°**"*' 
Iheep,  with  which  he  came  to  Bedworth  about  Lady^day 
1783,  where  he  took  a  houfe  and  land  of  8  I.  a  year  rent, 
and  rtftded  thereon  about  three  years ;  during  which  time 
the  rent   was  paid  thus,  (viz.)  the  firft  half  year  by  him- 
ielf,  the  fecond   half  year  by  the  par.A^x  of  Ftiiongley^  the 
third  half  ye^ir  by  himfelf,  and  the  fourth  by  a  diftrefs  : 
Thac  about  the  faid  Lady-day  1783,  Thsmas  Jf^atfen,  in  a 
coi^vtfrfation  with   his  brother  John  If^atftn^  concerning 

(«)  P^^xitlt  SetOcment  by  rAate.        (I)  P^fi,  thic title. 
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bis  familr  and  porertf f  ftid,  **  I  am  (any  for  your  fantilf, 
and  therefore  I  will  ^ive  you  a  clofe  in  Afilty  (an  adjoin- 
ing fiarifh)  containing  about  four  acres,  to  enjoy  as  long 
9s  I  pleafcy  and  to   take  afgain  when  I  pleafe,  and  you 
ftMtt  pay  nothtnt;  for  it:"  y»kn  enjoyed  the  Oiid  clofe, 
which  wai  worth  2  1.  ids.  a  year,  for  three ^ears,  during 
which  ttoic  his  brother  Tinman  paid  both  the  land  tax  and 
poor  rates  for  the  httit  \  and  all  the  tillage  waa  dene  by 
fhe  fisrvants  and  horfes  of  Thdmaf^  and  thty  alfo  got  xn 
ihe  hanrcff :  Tbtf  one  year  the  faid  clofe  was  fown  with 
y#&ji*a  wheat  procared  by  the  gleaninga  of  his  family; 
and  Id  the  hft  year  the  fame  was  ibwn  with    Thomais 
corn^at  whofcexpcnce  the  crops  of  the  faid  corn  were 
carried  lo  Joim^s  houfe:  That  the  cattle  of*  Thomas  were 
never  ptit  into  the  faid  clofe,  except  for  ttUing  the  land  i 
but  that  the  cattle  of  JAn  were  upon  the  faid  elofedur- 
Hig  the  time  ht  fo  enjoyed  iL'^^^-^k/bhurft  J.     In  alt  cafes 
upon  fettlement  law,  it  is  the  fafeft  way  to  adhere  ta  the 
w^rds  of  the  ad  ;  nowuking  it  upon  the  words,  nothing 
can  be  more  clear  ;  chey  are  *^  that  it  &ill  and   may  be 
lawful  upon  complains  made  by  the  churchwardens,  &c« 
within  40  days  after  any  perfon  or  pirfws  coming  t^ftttU  m 
eforijaid  in  any  timnumfmndtr  tifjearfy  valmof  10 1.  for  any 
two  juftices,  &c  of  the  divifion  where  any  perfon  or  perfons 
that  ar«  likely  to  be  chargeable  to  the  parifli  fliaH  come  to 
fnhabic,  by  warrant  to  remove,  &c/'     The  a£l  does  not 
fey  any  thing  about  aUlitj  \   that  is   not  the  critirion. 
And  if  the  party  comes  to  peMe  upon  a  teivement  of  sol. 
a  year,  he  cannot  be  reiiiovfd,  and  then  tie  gains  a  fettle- 
ment by  40  days  refidence.     But  if  ability,  or  rather  con«' 
fidroce,  were  to  be  taken  into  COnMeration,  according  to 
ihe^cafe  reported  in  Strange ;  yet  if  a  man  his  fufikient 
credit  and  confidence  rcpofed  \n  bim  by  another,  as  to  be 
truAed  with  a  tenement  of  10 1.  a  year  value,  even  out  of 
charity,  it  i^  fufficicot  to  anfwer  Ihe  intent  of  the  flatute, 
bjcaufe  fuch  an  one   n  not  likely  to  become  chargeable. 
I'herefpre  neither  upon  the  words,  nor  the  meaning  of 
the  ad,  was  this  man  removeable,  and  f<}  he  gained  a  iti^ 
tlemenc.-— £<r//(fr  J.     It  is  admitted  that  this  is  the  firft 
cafe  which  has  come  dirediy  before  the  court  for  a  coft* 
ftrudi-^n  On  this  part  of  the  ftatute.     Now  the  words  of 
the  a£k  cannot  adSiit  of  a  cbubt.     They  only  fpeak  of 
perfons  coming  to  fitth  in  a  tenememof  10  I.  a  year,  who 
oannot  be  removed.    As  to  the  queAion  of  fraud,  I  feet 
no  Atrce  in  that,  becaufe  that  queftion  is  open  to  the  kS* 
iions  in  every  cafe  as  it  arifes  :  Befides,  it  is  the  peculiar 
juri^Iidian  of  the  juAices,  and  not  of  this  cottrt>  to  ft/t 
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whether  the  particular  cafe  be  fraudulent  or  not ;  if  thef 
do  not  adjudge  it  to  be  fraudulent,  it  is  not  competent 
for  this  court  to  (uy  that  it  is.  I  doubt  whether  in  this 
cafe  the  order  of  feiSons  might  not  be  founded  on  the 
fdea  tkai  it  was  fraydulgmt  •  If  they  had  faid  fo«  we 
Aiould  not  have  differed  from  tjbem,  but  they  have  not 
found  it  fo.  Next,  as  to  the  qeeHion  <jf  ability  :  It  feems 
to  me  that  this  idea  is  founded  chiefly  on  the  words  of 
Scutb  Sydenham  and  Lamirton  {a)  \  but  the  words,  if  attcn- 
lively  conftdered,  will  not  warrant  the  conftru£lion  p«t 
upon  them  }  for  the  credit  which  he  has  is  only  for  the 
?ent  he  has  to  pay,  but  that  is  only  as  between  him  and 
the  landlord  ;  the  credit  is  given  by  the  landlord.  L«  Ch« 
J.  Parttr  firft  fays,  *^  If  a  man  hires  a  houfe  at  a  fmaU 
rent,  and  pays  a  fine,  yet  if  the  houfe  is  worth  lol  ^ 
cnn.  it  makes  a  fettlement,  for  the  fettlement  depends  on 
Che  valae  of  the  tenement,  not  on  the  r/«/.*^  Then  in- 
deed he  ufes  thefe  words,  **  the  reafon  of  this  ftatute  is 
this ;  that  the  man  who  is  intruded  with  a  tenement 
worth  10  I.  a  year,  is  of  fuch  credit,  and  mull  have  fuch 
a  ftock,  as  makes  him  not  likely  to  become  chargeable  to 
the  parUh."— — £yr#  J.  took  it  to  be  within  the  letter 
aad  intent  of  the  law,  "  that  a  man  who  is  capable  of  rent- 
ing a  tenement  of  10 1,  a  year  ihould  be  fealed  in  that 
parifli."  It  is  clear  that  they  applied  this  reafoning  to 
the  perfons  mentioned  in  the  former  part  of  the  ad,  to 
ihew  that  that  cafe  did  not  come  within  the  defcription  : 
And  this  is  put  out  of  doubt  by  what  Pratt  J.  fays  j  **  The 
mifchief  recited  by  the  flatute,  and  intended  to  be  prevent- 
ed, is  vagrancy  of  poor  for  Jons  who  ufed  to  come  into  pa- 
riihes  where  there  was  the  bed  ftock  ;  and  the  fl'atute  de- 
fcribes  who  are  intended  by  thofe  poor,  (v/s,)  fuA  pgrfons 
as  art  not  tapabU  ofhhing  a  tonemont  of  lO  L  a  yoar^  Now 
it  is  material  to  condder,  what  was  the  cafe  on  which  the 
court  were  then  fpeaking ;  they  were  fpeaking  of  a  cafe 
where  the  taking  was  of  more  than  i  o  I.  por  ann.  therefore 
thefe  expreffions  only  relate  to  cafes  of  above  loi.  por 
anWm  and  are  to  be  applied  to  the  cafe  then  before  them^ 
and  are  not  applicable  to  any  cafe  where  the  renting  is  not 
more  than  lo  I.  prr  ann.  This  is  more  decilive  on  account 
of  what  is  faid  in  the  conclufion  of  the  cafe  ;  where  de- 
fcribing  the  poor  perfons  whom  the  ad  intended  to  ex- 
clude from  gaining  fettlements,  Pratt  J.  fays,  **  fuch  per- 
fons as  are  not  capable  of  hiring  a  tenement  of  lol.  a 
year.*'    There  are  no  fuch  words  in  the  ad  j  but  if  we 

(#)  jhie,  this  Cimc  ttllc 
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bave  recourfe  to  the  preamble,  it  fpeaks  of  rogues  and  vi* 

grants,  and  perfons.who  are  bunhenfome  to  the  parifh: 
Thefe  therefore  arc  the  perfons  of  whcm  the  ftatutc  fpeaks 
aa  likely  to  become  chargeable,  and  tb.ercfnre  the  exprtf- 
iions  in  that  eafe  are  only  to  be  confidered  as  particular 
inftancit  of  perfons  who  from  their  fituation  in  life  wvemt 
likely  io  fall  >M\ih\n  the  defcription  of  perfons  in  the  pre- 
amble of  the  a£t.  But  one  who  is  fettled  on  a  tenement 
of  I Q  1.  a  year  is  not  within  the  a£t.  It  has  bcren  contend* 
ed  that  the  pauper  never  had  the  tenement  ;  but  it  is  im* 
podible  for  us  to  Uy  fo,  after  the  juftices  havi;  iiateJ  that 
he  had  it  under  an  agreement,  which  made  bim  tenant  ac 
will ;  for  what  is  to  become  of  the  eUate  after  he  had  fcwa 
it  with  corn  ?  (ts  being  gained  by  gleaning  is  not  material; 
for  fuppoUng  he  had  Itolen  it.  it  would  have  been  juft  the 
fame,  he  would  have  been  cnitil-d  to  the  growing  crop: 
He  was  then  in  pofleflion  of  a  tenement  of  lol.  a  yejr, 
and  could  not  have  been  turned  cui  by  his  brother,  there- 
fore this  is  a  fufficient  taking  of  a  tenement  within  the 
Aatute.— ^-Order  of  ftffious  quafhed.     Off.  by  Durnf  aad 

With  fefpe£l   to  the  taking  or  occupying  a  tenement 
jointly,  it  has  been  dt^termined  as  follows  : 
Rentlfiir  i61  a        -M.  25  G.  2.  Mardtn  and  Barham,     Two  perfons  joint- 
ure*'fs'niygom  ly  hiied  a  houfc  and  land  at  MarcUn  for  16  I    a  year,  and 
fto  r<ttUmcjic.     jointly  occtipicd  the  houfe  and  tilled  the  land  for  the  faid 

year,  and  jointly  paid  the  rent,  that  is,  each  the  like  fum. 
it  was  urged  that  this  gained  no  fcttieme'nt  to  either  of 
them.  And  a  cafe  was  cited,  i>etween  Crojt  and  GuU- 
ford  at  Durham  affizes  I733»  which  was  ajoiqt  taking  of 
14 1.  a  year,  each  paying  feparatcly,  ihe  landlord  r\v\  car- 
ing to  let  to  either  lingly.  And  the  two  judges  (L.  Ch.  J» 
E\re  and  Reeves)  to  whom  it  was  referred,  held  it  no 
fettlement ;  bacaufe  the  fijtute  requires  ihe  perfon*s 
taking  a  tenement  of  10  I.  a  year  value:  Whereas  this 
prat^lice  of  calling  in  a  partner  in  the  taking,  would,  if 
admitted  equivalent  to  a  fole  taking,  evade  and  frui^r^ie 
the  (latute,  and  let  in  an  indefinite  nnmber  of  families  ail 
to  be  iiettled  upon  one  tenement  of  lo  1.  a  year  v^lue.  Oa 
the  contrary  it  was  argued,  that  each  was  legally  tenant 
of  the  whole,  both  bting  liable  to  the  landlord  for  the 
whole  rent.  By  the  court:  Thi*  was  not  fufficient  to 
gain  a  fetilement.  Whatever  remedy  the  landlord  might 
have  againft  the  cccoplers  of  the  land  for  his  rent,  the  ad 
of  parliament  in  the  prefcnt  cafe  confiders  only  the  right ; 
ivhich  clearly  is  but  to  otic  half,  and  that  half  doth  not 

amoaot 


^DOf^  (Settlement  by  lo  I.  a  year.)  583 

amoont  to  tbe  value  of  lol.  a  year.     Burr,  Setth  Caf,' 
311. 

y.  29  W  30  G,  2.  Littli  Tew  and  Duns  Tew,     Richard  Renfing  jwintly . 
Gujfkyns  the  pauper,  logeihcr  with  John  Goodunn  his  fa-  5»*'»  ye»f 
thcr  in  law,  rented  a  tenement  at    Duns  Ttw  at  8i  1.  a  Sent*  "' 
year,  as  partners  ;  and  lived  there  12  years.     And   being 
about  to  leave  Duns  Tewj  Goodwin  alone  went  to  Mr, 
Ke€k*%  agent  at  Little  TeWy  and  cook  a  farm  of  52  i.  a 
year,  for  4  years.     After  the  fa  id  taking,  and  before  the 
farm  was   rntcred    upon,   Guffkyns  inquired  of  Goodwin^ 
whether  he  depended  upon   his  going  with  him  to   Little 
Tew?  To  which  Gocdwln  replied,    that   he  didj  for  he 
could    not  go  without  him.     They   both  removed  from 
Dum  Ttw  to  Little  TetVy  with  their  whole  joint  (lock,    to 
the  value  of  more  than   100  1;  and    managed    the  farm| 
together  for  7  years,  both  of  them  refiiJing  (hereon.     Mr. 
Kuk  gave  his  receipts  for  the  rent  to  Gficdwin  only  ;  aaid 
once,  when  Mr.  Keci  diftrained   for  rent,  the  diftrefs  was 
made   upon  the  Clock,   which    Mr.  Ke.it  fuppofed  to  be 
Goodwins  only  $  and  Goodwin  alone  gave  a  bill  of  fale  of 
the  ftock ;    and  Guffkyns    then   (tood  by  without  inter- ' 
pofing.     At  the  end  of  7  years,   juft  before  the  order  of 
removal    was   made,    Guffkyns  went  ofF  from  the  farm, 
and  Gt^dw'm  took  the  whole  ftock,  allowing  Guffkyns  62 1, 
for  his  moiety  thereofi     It  was  adjudged   by  the  juftices, 
that  this  beine  not  a  joint  hiring,  but  a  taking  by  Govd* 
win  only,  Guffkyns  the  pauper  did  not  hereby  gain  a  fettle- 
reent*     On  removal  of  this  caufe  into  the  court  of  kind's 
bench,  it  was  obfcrved  by  the  court,  that  the  words  of  the 
ftatuce  are,  coming  to  fettle  in  any  tenement  unrler  the  yearly 
value  of  10  L  That  the  agreerr^ent  between  the  two  farmers 
was,  to  occupy  jointly,  with  a  joint    Oock  :    T  hat   the 
cafe  doth  not  turn  only  upon  the  credit  given  to  the  tenant 
by  the  landlord,  but'  apon  the  credit  given  by  tie  legif- 
lature  to  a  man  able  to  ftock  a  farm  of  fuch  a  value  :  A 
tenant  may  let  the  whote^  or  even  fubdivide  it  out  to  un- 
der* tenantt,  who  may  thereby  gain  a  fettiement,   if  the  te- 
nement be  above  10 1.  a  year :  And  where  is  the  difFerence, 
between  the  original  tenant's    letting  out  part,   and  his 
taking  in  a  partner  i — — >And  after  having  taken  lime  ro 
confider  of  it,  the  refolution  of  the  court  was,  that  Guff'' 
kyns  gained  a  Settlement  in  Little  Tew.     For,  being  taken 
in  partner  by  Goodwin^  he  is  to  be  coniidered  as  having  an 
intereft  in  the- farm,  at  leaft  as  tenant  at  will  to  Goodwtn  of 
the  moiety  of  a  farm  worth  52  L  a  year  for  the  whole  of  it, 
and  confequeAciy  his  moiety  above  10  I.  a  year.     A  tenancy 
at  will»  eveiKin  the  cafe  of  a  certificate  perfon,  is  fufficient 
:   :  O  o  4  to 
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to  ggin  a  fctrletnrn^  as  was  dettrmiMMl'  ki  the  oaf«  tt 
Cranliy  aid  £/.  il/tfrj'i  Guildford^  H.  8  6.  Burr.  StttU 
Caf.  398. 
Rrntin?  one  ea-  £,  j  j  (p.  j.  Knivaon  and  Tiftfigi99i.  The  pauper  iSitff 
•»5'jo?nil/H«t  ^f^iif^i^hf  being  fctded  at  Tijfington^  took  a  form  at  i!jifv#« 
•f  MMCitcr.  r^n  of  8  L  a  y^ar ;  and  alfo  ai  the  fame  placc^  jointly  wUk 
CT\tThamas  Hilly  took  another  farm  of.  3 K  1.5  $•  a  year, 
and  at  the  taking  of  the  faid  farm  0/31.  i  ss.  it  was  agreed 
hetween  the  faiJ  Iiaae  WihherUy  and  Thomas  Hill^  that 
^homai  Hill  (hould  have  and  take  one  haif  of  the  corn  and 
hay  of  the  faid  3 1  158.  farm }  and  that  the  faid  l/aac  iVib* 
birley^  after  that  the  faid  Thomas  Hill  had  taken  and  carried 
away  his  half  part  of  the  faid  torn  and  hay,  (houid  have  the 
whole  farm  of  3I.  153.  till  Lady  day  rollowtncr,  paying  to 
the  faid  Thoma  Hill  4  s.  for  the  faid  /£//'$  fl^r«  of  tbe 
faid  farm.  The  qucilion  was,.  Whether  this  was  a  tcne- 
naent  of  the  yearly  value  of  10  1.  ?  The  counfel  for  the  pa- 
rtili  of  Tiffingion  argued,  that  WibhtrUy  the  pauper  was  liable 
(as  being  joint  tenant  with  Hiil)  to  anfwer  for  and  pay  the 
v^hole  3  1.  15  5  ;  and  mor-eover^  that  he  was  fole  tenant  of 
that  farm  for  ?.nc)  during  the  laft  half  year  \  er,  erea  tak* 
ing  it  at  ih;r  firi&eft^  that  he  was  really  and  properly  to  pay 
10  L  IS.  6  d.  a  year  9  for  he  is  to  pay  8  L  and  half  of  }i. 
155.  (which,  is  1 1.  17  s.  6 d. ),  and  4 s«  mone  for  the  lail 
half  year,  which  is  in  all  10 1,  1  s.  6d«  But  the  court  en* 
animoufly  helJ,  That  this  teoement,  thus  rented  in  Knivt^ 
totif  was  under  the  yearly  value  of  iO  !•  The  a£i  fixes  the 
value  «t  10  I.  And  the  value  muft  be  eftimaced  by  the  reot^ 
and  always  is  taken  to  be  according  to  the  rent*  And  here 
the  rent  is  8  I.  a  year,  and  the  half  of  3 1.  158^  which  two 
rents  taken  together  do  not  adiount  to  10  L  Indeed,  he  wag 
to  pay  Hill  4:S.  for  the  advantage  he  was  to  bave»  after  the 
crop  was  oft* :  But  an  agreement  of  this  fori,  betcwceo  the 
two  joint  tenants/  cannot  be  cooiidered  as  a  rent*  Burp^ 
SfttL  Caf^  499* 
Fuming «ftrin  T*-  >  3  ^*  >  ^u/r/  ^xi^  Niwnham*  Theptuper  /Atr&e- 
ofiil.  ly^ar,  u^tfjf  Denton^  and  one  Richard  Matm  his  wLfe*»  f«<ber» 
am  aftciwac<is  jomtly  rented  and  occupied  an  efUte  at  Ntwuhim  of  80 1,  a 
j^s'imljwitbano.  y^»^  fer  t^rec  years.  The  faid  Richards  Mmm  dying 
thcT  pc/fon^doct  about  the  end  of  that  time,  the  faid  D4M0ff  fooo  afterwards 

w  *  riTllJweir'  ^"''  •'®"^*  '"^^  *  ^^^^  ^^  ^"*  Richard  miii  at  Jwn 
ifl^^a  ctticmenr.  ^^  ^j^  ycai|y  rent  of  3 1.  artd  another  eftato  coofiftiog 

of  bods  of  one  J^fm  Sifjeant  at  A^^e  aforef^i^*  ac  the 
yearly  rent  of  8  I.  The  fvid  Richard  A4aim  leaving  a  wi« 
dow,  and  ihe  and  the  f^id  Dgfiiw  being  upoo  the  death  of 
fhe  faid  Richard  ^airv  jointly  pofTtfTed  of  tbo lemaioder  of 

(he  fiock  which  had  be^n  oo  the  eftato  »l  Nmmbmmp  ttaej 
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the  raid  Haihaumf  Dintm  and  the  faid  widow  went  and 
lived  at  the  (aid  houfe  at  Awn^  and  jointly  occupied  thai 
houfe  and  the  faid  eftace  of  8 1  a  year,  for  one  yrar,  th^ 
flock  on  the  faid  houfe  and  eftate  being  partly  ihe  pro« . 
perty  of  the  faid  Dent§n^  and  the  other  part  the  property 
of  the  faid  widow }  and  fometimes  one  oJFiheoi'  Ibid  fome 
part, of  the  faid  flock*  and  received  the  moneir  for  the 
fame ;  and  at  other  times,  the  other  of  them  fold  other 
parrs  of  the  faid  flock,  and  received,  the  mM9y  for  dtt' 
fame  :  And  at  the  time  erf*  t^ing  the  fiiid  tenements  by  / 

Denttn^  neither  the  faid  Richard  ^M#  nor  the  faid  JJm^ 
Serjeofit  knew  of  any  connexion  fubfifling  between  the  faid 
DehUm  and  the  faid  widow.  A  moiety  of  the  flock  was 
more  than  fufficient  to  flock  the  faid  honfe  and  farrn.-^— It 
was  argued,  that  DeirttM  did  not  gain*a  fettlement  in  Aiorg  i 
for  though  he  had  taken  1 1 1.  a  year,  yet  be  came  to  fettle 
upon  only  the  half  of  j  1  K  a  year.  And  it  appears  upon  the 
whole  that  he  never  took  1 1  h  a  year  for  himfelf»  It  was 
admitted,  that  if  the  whole  taking  had  been  20  K  a  year  or 
upwards,  then  indeed  each  joint  taker  woaM  hafe  gain- 
ed a  fettlrment:  But  as  the  whole  in  the  prefent  cafe 
amounted  only  to  1 1 1.  each  muft  be  confidered  as  coming 
to  fettle  upon  only  the  half  of  1 1 L  Confrqoently,  this 
man's  fettlement  in  Ntumbam  remained,  as  he  gained  none 
in  jfwre  by  coming  to  fettle  on  a  tenement  under  the 
yearly  value  of  lO  K— Unto  which  it  was  anfwered,  that 
the  criterion  of  being  likely  or  not  likefy  to  become 
chargeable  is,  the  having  credit  to  take  a  leafe  of  a  ie« 
nemtnt  of  that  value.  A  perfon  fit  to  be  trufled  wkh  rent- 
ing a  tenement  of  tol.  a  year,  is  fuppofed  not  likely  to  be* 
come  chargeable  to  the  pariOi*  Here  the  pauper  alone 
made  the  application  to  take  the  tenements}  and  he  alone 
was  perfonallyrefponfible  for  the  rent. -*-*(L.A/i7ffi///^  was 
not  in  court* )  The  other  three  judges  declared  themfel  ves 
all  thoroughly  fatisfied,  that  the  fettlement  was  in  Awre^ 
Mr.  J.  jf/^stt  obferved,  that  if  two  perfons  jointly  take  a 
tenement  of  kfe  annual  value  than  aol.  this  will  not  gain 
a  fettlement  to  either  of  them.  But  a  man  who  takes 
more  than  xol.  in  yearly  value,  may  let  part  of  tt  to  under- 
tenants :  And  this  will  not  defiroy  his  fettlement,  tho'  it 
will  not  gain  one  to  fuch  under-tenants,  who  pay  him  lefs 
than  lo  I.  a  year,  as  was  determined  in  the  following  cafe 
of  UamherrMt.  This  woipan,  the  widow  Mann^  was  in 
the  nature  of  an  undertenant  to  the  pauper.  The  pauper 
bad  the  credit  of  taking  the  tenement.  He  alone  took  the 
houfe,  and  likewife  the  lands.  Neither  of  the  landlords 
knew  of  any  connedion  between  the  widow  and  htm  i  and 
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he  only  was  perfanally  refportfible  for  i\tt  rent.  Tliey  were 
not  partners  in  raking  the  (enemenc,  tho*  they  were  joint 
occupiers  of  it.  She  would  gain  no  fcttlement  by  merely 
being  a  joint  occupies  >¥iC)iout  having  been  concerned  rn 
taking  it*  Nor  (ball  the  prrfon  who  alone  took  it  lofe  his 
fettlement  by  letting  in  a  joint  occupier.  BHrr.  SmL  Caf. 
756. 

M.  7  G.  3.  Llandverrai  and  N^nhop,  Evan  Hughes, 
father  of  the  pauper,  rented  a  tenectimit  of  10)  »  year, 
and  paid  the  rent  to  the  landlord.  He  lived  for  al^Dre  40 
days  iiva  part  of  it,  which  pirt  was  of  the  value  of  405. 
only.  And  imcnediately  after  his  taking  the  tenement,  he 
let  the  refidue  thereof  to  under-tenants,  without  refiding 
thereupon  at  all  hiatlelf*  it  was  argued,  that  beini;  liable 
only  to  the  rent  did  not  gain  hrtn  a  fccslement.  He  mud 
occupy  as  well  as  take  a  tenement  uf  10  1.  a  year  value, 
and  he  ought  to  occupy  the  whole  10  1.  a  year;  other- 
wife,  many  different  poor  ^milies  mi|2.ht  be  introduced  int» 
9  parifli  upon  one  fucb  taking.  It  wouU  quite  evade  the 
aA  if  the  mere  taking  of  a  tenement  would  do;  ,for  ibro 
one  would  gain  a  fettlement  by  taking,  and  another  by  oc- 
cupying Hie  fame  tenement.-; — By  l^e  court ;  In  cafe  of 
a  grofs  fraud,  the  feflions  no  doubt  would  find  it  fo,  and 
the  fettlement  would  be  void.  But  no  fraud  being  fotjnd, 
there  is  no  doubt  upon  the  law  of  the  c^fe,  but  that  Hu^ha 
was  the  tenant  ax^d  liable  to  the  rent,  and  had  credit  for  the 
whole;  and  therefore  he  is  as  much  fettled  as  if  he  had 
rented  a  tenement  of  10 1.  a  year,  and  lei  ludging^s.  1  he 
z£k  doth  no(  require  .a.  peri*>n  renting,  a  tenement  of 
10 1,  a  year  to  occupy  it ;  it  is  enough  if  he  rents  it,  and 
lefides  40  days  in*  the  pariQi.  I  he  ground  the  ad  goes 
upon,  is  a  perfon*a  having  credit  fuffictent  to  hire  a  tene« 
ment  of  that  value.  This  man  appear:!  to«have  hid  fmh 
credit.  The  under-tenants  do  not  t«ke  a,  tenement  ofibe 
yearly -value  of  10 1.  ;  therefore  ihey  do  not  hereby  gain  a 
feulcment.     Burw^  SittL  Cof*  571.    ^iWi.  Rtp.  603. 

But  if  a  leafe  or  imereft  in  a  tenement  under  toKa 
year,  devolves  upon  a  perfon  by  cxecutor&ip  or  other  a^t 
of  law  ;  this  is  not  within  the  (latute,  as  taking  a  leafe  of 
a  tenement ;  but  fucb  perfon  continuing  upon  the  tene* 
ment  40  days  irremoyeablie,  thereby  gains  a  fettlement. 
As  in  the  cafe  of  UttoxiUr  and  Marching:^  JVo^dlands^  T. 
5  (?.  3.  The  pauper,, JViUiafn  Giitirt^  was  fctjled  «  UtUX' 
tUtM  His  pother  lented^and  redded  upon  a  farm  of  22 1, 
a  year  at  AlarcbingUn  fl^oodlands ;  which  (he  devtfed  tober 
fit/e  children,  and  made  thelpauper  and  her  ihree  otbec  Ions 
executors  of  ber  mW^  and  died.    The  pauptf  alone  proved. 

ibc 
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the  will,  and  entered  as  her  executor,  and  refided  upon  tbe 
farm  x 2  or  1 3  weeks. ,  He  afterwards  returned  toUitoxeUr ; 
but  continued  to  go  over  to  Manhlngion  JVaodlands  to  give 
diredions  from  time  to  time,  and  had  a  fervant  upon  the 
farm  till  the  Lady-day  following.  Thequeflion  was.  Whe- 
ther he  hereby  f.iined  ^  fettlement  at  il/jri:A/;i^/9ii  ^W- 
Jands  f  It  was  objcfied,  that  a  perfon  ought  to  come  to  the 
tenement  by  a  leafe  or  fome  contra^  with  the  owner.  But 
ao  executor  is  not  anfwerable  perfonally  and  in  his  own 
property  to  the  landlord;  he  is  under  no  contradl  with 
him.  Nor  is  here  a  fufficient  refidence.  He  ftayed  no 
longer  than  his  tr^ift  of  executorlhip  required.  He  never 
meant  it  for  a  refidence.  It  is  like  the  Scarborough  cafe 
between  Elvetham  and  Jlfu'^  which  was  only  a  cafual  refi- 
dence. Befides  the  value  is  not  fufficient ;  for  he  was  only 
entitled  to  a  joint  imere(t  in  22 1,  a  year,  with  three  or  four 
other  perfons.  So  that  hts-(hare  is  nothing  like  10 1.  a  year* 
And  his  proving  the  will  makrs  no  diiFerence  j  for  the  other 
three  executors  are  equally  entitled,  and  may  prove  the  will 
as  well  as  him. — By  the  court :  It  is  very  true,  that  a  (hare 
not  amounting  to  10  K  a  year,  of  a  tenement  of  above  10  L 
a  ye4r  in  value,  will  not  do.  But  here  he  has  a  right  as  exe- 
cutor. The  value  thereof  is  totally  immaterial  {  becaufe,  by 
common  law,  no  perfon  can  be  removed  from  hb  own.  And, 
one  who  has  a  right  to  reGde  irremoveably,  doth  thereby 
o;aiji  a  fettlement  if  he  lefides  40  days.  Burr.  SiitL 
la/  538. 

£.  31  G.  3.  K.  V.  Nether/tai.  ThmasTayhr  zndWisvfUc  ^^^}^^l'^^^ 
znd  children  Wcreremovcd horn  Findirni  10  Niibgr/ial  The  "ut^'ft-p/a^ 
felEons confirmed  the  order,  and  ftated  the  following  cafe:  rcfidios thereon 
-^That  the  pauper  being  fettled  in  Nahirfialj  married  the  ^^'^•^•j!^^ 
daughter  of  J*  Shipman  of  Findirne^  who  rented  and  lived  proJ^^^im* 
upon  a  tenement  there  of  the  yearly  value  of  ill.     The  ftttlemcAt. 
pauper  and  bis  wife  continued  to  live  in  the  family  of  Ship* 
man  until  his  death,  which  happened  about  2  years  after 
the  pauper's  marriage.     Shipman  made  a  will,  and,  after 
bequeathing  to  his  foa  and  an  unmarried  daughter,  5  z. 
each,  gave  the  pauper's  wife  all  the  reft  of  his  property  and 
fiock  upon  his  tenement,  of  the  value  of  upwards  of  40  i. 
and  appointed  her  executrix  of  his  will.     The  pauper  pof- 
(tiled  himfelf  qf  this  property,  and  paid  the  above  legacies 
^bout  a  year  after  Shipman*%  death.     The  pauper's  children 
got  the  will  out  of  a  box  and  tore  it  to  pieces.     The  pauper 
never  proved  the  will  on  account  of  the  expence,  but  cou- 
linucd  with  his  wife  the  executrix  to  occupy  the  tenement 
in  Finder ne^  from  the  deceafe  of  Shipman  on  the  9th  of  Nov. 
1774,  until  the  Zi0^-ii!drf  following,  aad  paid  |hc  rent  for 

be 
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the  fame. h.Kenyon  Ch.  J.  thought  if  tbe  queftion 

had  depended  on  the  title,  the  pauper  claimed  under  the 
win,it  would  not  have  been  fufficienttogiveafettlement(tf}. 
Hut  ic  being  fbted  that  the  pauper  reftded  for  more  than 
40  day«  on  a  tenement  of  more  than  the  yearly  value  of 
lOK  for  which  he  paid  rent;  although  it  was  faid  that  he 
might  have  been  turned  out  of  pofieffion  by  fome  other 
petfon  having  a  Aiperior  right;  but  it  waa  not  fuggefied 
who  had  any  better  title ;  and  the  landlord  wba  received 
the  rent  could  not  turn  him  out.— — /{lihftfrf^  J.  In  order 
to  acquire  a  fettlement  by '  taking  sr  tenement  of  iol.a 
.  year,  it  is  not  abfolucely  neceflary  that  there  (hould  be  an 
exprefs  contrad  for  the  tenement ;  it  is  fiifficient  if  the 
tenant  refide  40  dayr  on  a  tenement  of  Arch  a  value  with 
the  permilHon  and  confent  of  the  landlord;  for  tfi  fuch  cafe 

the  law  inrplies  a  eontra£l. Buller  J.    Suppofing  there 

were  no  wfll  in  this  cafe,  the  onfy  perfons  entitled  to  the 
property  of  the  pauper's  wife's  father,  were  the  pauper's 
wife  and  her  brother  and  filler  |  and  if  it  were  neceflary 
to  go  beyond  the  implied  contrad'  between  the  landlord 
and  the  pauper,  here  19  fufficient  evidence  to  fhew  that 
all  the  parties  interefted  confentcd  to  the  pauper's  con- 
tinuing in  pofleffion  of  thefe  premifes  ;  for  the  other  foit 
and  daughter  received  5  s.  each,  iit  Keu  of  all  their  right 
and  claim  to  their  father's  property.  Therefore  all  the 
partier  intereded  agreed  to  this  occupation-  by  the  pauper  j 
and  confequently  there  is  no  pretence  to  fay  that  this  was 
a  holding  by  wrong.— Gr^  J*  of  the  fame  opinion. 
Both  orders  quaflied.  Durnf.  bf  Ea/l^  4  F.  258. 
^tiflf  frtcns.  h  is  obfervablb,  that  the  ftatute  doth  not  fay  for  what 
.  <..  ^.  /rW  he  (ball  rent  the*  tenement,  bdi  only  of  wluit  value  it 
fhall  be  by  tile  year.  And  in  the  cafe  of  Grattmtb  and 
ShenJIone^  E.  32  (?•  2»  a  perfon  took  an  Iioafe  of  30  s.  a 
year,  in  the  pariA  of  Gratwkh  ;  and  zf  acres  of  land  in 
the  partih  of  King's  Brsmiefj  for  the  growing  of  potatoes^ 
from  Candlemn  to  MichadmaSy  being  8  months,' for  ii  f. ; 
ami  lodged  the  laft  40  days  before  Micbeebnas  in  the  parifli 
of  Ki^*g^s  Bromley.  \t  appe;ired  that  he  took  them  hMaJide^ 
and  wfthout  any  defign  of  fraudulently  obtaining  a  fettte- 
ment  in  the  parifli;  and  it  was  adjudged  that  he  gained  ^■ 
fcttlement  thereby  in  the  feid  partOi  of  KiMg*s  Srsmljm 
Burr.  Setll.  Caf,  474. 

H.  6  G.  3.  Stauntm  wider  Bardon  and  VUfcr9fi.  Tha 
pauper  ffiHiam  Harri/on  took  a  tenement  from  xft  yufu  till 
Lady-day  following,  for  26  guineas^  which  b^  occupied  ac- 

U)  See  ihii  past  of  the  caS  pofi^  t'tk  SeltlMMM  la  ell »«•» 

•  *  faff 

cordiogiyi 


]^00t«  (Settlement  by  lo  I.  a  year.)  589 
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cordingly,  and  paid  the  rent.  Theqaeftion  was.  Whether 
by  continuing  upon  this  tenement  forr  40  days  unremove« 
ahlc,  be  thereby  gained  a  fettlement  ?  And  by  the  court, 
clearly,  he  did.    Burr.  SittL  CaJ.  558. 

H.  7  G.  3*  Ru  Matthew^s  Bubnal  Gnen  zxiA  St.Bo* 
tclph*s  Aidgau.  John  FelU  the  hnfband  of  the  pauper* 
hired  a  houfe  for  5  months,  for  which  be  agreed  to  pay 
4  L  He  came  and  refided  with  his  family  there,  during  the 
faid  5  months.  .  And  the  houfe,  at  the  time  of  hiring  and 
entering  upon  the  fame,  was  worth,  to  be  let,  10 1.  by  the 
year.  It  was  argued,  that  this  could  not  gain  a  fettle- 
ment.  The  criterion,  which  is  the  ability  of  a  perfon  to 
hire  a  tenement  of  10  1.  a  year  value,  fails  in  this  cafe. 
For  it  doth  not  appear  that  this  man  had  fuch  a  degree  of 
credit  as  the  ilatute  requires.  Befides  that  the  proportion 
of  4 1.  for  K  months  falls  fliort  of  10 1,  a  year  by  about 
8  d.  a  montn.  But  by  L.  Mansfield  and  the  court :  The 
rent  is  not  material,  but  the  value.  And  we  are  concluded 
from  treating  this  tenement  as  under  10  1.  a  year,  by  the 
finding  of  the  juftices,  who  have  dated  it  as  a  fa£},  that  at 
the  time  when  he  took  it,  it  was  of  the  value  of  10 1,  a  year 
fo  be  let.  And  it  was  adjudged  that  he  thereby  gained  a 
fettlement.     Binr.  SettL  Caf.  574. 

Unk/s  hi  (the  certificate  perbn)  Jball  rtalfy  and  bona  fide  Certificate perfim 
tah  a  Uofi]  //•  8  G.  Cranky  and  &.  Mary  Guildford. M^'"^^^^^^^"^ 
Upon  a  fpecial  order  of  iefiions  it  was  ftated,  that  a  certifi- 
cate m^n  agreed  with  the  lefiee  of  a  mill»  that  he  ibould 
occupy  the  mill,  and  pay  i2l.  a  year;  that  there  was  no 
under^leafe  or  affignment ;  but  in  purfuance  of  that  agree- 
ment the  certificate  man  occupied  the  mill  2  years,  and 
paid  the  rent.  The  feffioos  adjudged  it  no  lectlement. 
But  by  the  court:  The  order  muft  be  quaOied  ;  for  if  this 
be  not  an  abfolute  leafe  for  a  year  (as  Eyre  J.  faid  it  was, 
the  leot  being  referved  as  rent  for  a  year),  yet  it  is  un- 
doubtedly a  leafe  at  will,  which  is  fufficient  to  gain  a  fet- 
tlement.   Str.  502. 

jt  leafe  of  a  tenement'\  M.  9  G.  St.  JoWs  Hertford  "Sini 
AnwilL  A  certificate  man  took,  a  farm  of  lol.  a  year^ 
part  of  which  was  in  St,  John^s  and  part  in  Amwelli  but 
the  greateft  part,  together  with  the  houfe,  being  fiated  to  . 
^ie  in  the  parith  that  received  his  certificate,  the  court  held 
it  a  certificate  there.     Str.  529.    Caf  ofS.  148. 

H.  8  G.  2.  Si^.Mary  Callendrd  and  St.  Thomas.  It  was 
i^id,  that  thefe  a£ts  have  been  liberally  expounded,  and  that 
renting  lo  I.  a  year  in  different  pariihcs  will  avoid  a  certi- 
ficate.    i^{^C.  jij*. 
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£«  4  G.  2.  Care  of  Stapkfori  in  Likifltr/hirt.  A  per^ 
fon  took  3K  a  year  in  the  place  be  was  certificated  to,  and 
40 1.  a  year  io  the  next  parifli,  but  lived  where  the  ^l. 
was ;  and  it  was  held  a  fettlement  thei e.     Str.  849. 

£»  1 5  ,G.  2.  Bttvling  and  Bradford,  A  certificate  per*^ 
fon  rented  and  rtfided  upon  a  tenement  of  9  f.  a  year  in 
Bcwlhg^  and  at  the  fame  time,  rented  lands  of  1  L  iss« 
a  year  in  another  parifb.  ic  was  obje£ted,  that  in  order  10 
avoid  a  certificate^  it  is  neceflary  to  rent  10  l.a  year  in  the 
parifh  where  the  cei tificate  perfoo  inhabits ;  for  the  zSl 
lays,  tbat  no  perfon  coming  into  any  paiilh  by  certificate 
ihall  gain  a  fettlement  in  fuch  parifb,  unlefs  he  (hall  take 
«  leafe  of  a  tenement  uf  10  1.  a  year,  or  execute  ao  annual 
office  in  fuch  par ijh.  By  the  court:  Renting  10 1.  a  year 
is  only  required  in  general,  and  is  not  confined  to  the  par* 
ticular  parifh  :  The  words  in  fuch  parijh  relate  only  to  exe- 
cuting  an  annual  ofEce.  And  it  is  within  the  fame  rcafoa 
(namely,  the  fubflance  and  credit  of  the  man}  whether  he 
rents  that  value  in  one  parifh,  or  in  different  parifhes. 
Burr^  SeitL  Cof.  177- 

Upon  the  whole,  notwithflanding  what  bath  been  fa 
often  mentioned  above,  as  to  the  (uppokd  fitfffcieney  of  the 
tenant  to  (lock  the  tenement  upon  which  he  comes  to  re- 
fide,  yet  the  flatute  takes  no  notice  of  that ;  and  therefore, 
although  it  may  be  a  good  general  reafon  to  fuppofe  that  a 
perfon  of  fuch  ability  is  not  likely  to  become  chargeable, 
yet  fuch  ability  doth  not  feem  to  enter  as  any  necelTary  in- 
gredient into  the  fettlement ;  and  if  the  landlord  will  trufl 
the  tenant,  it  feemeth  that  the  parifb  hatb  no  remedy,  un- 
lefs the  juftices  .fliall  adjudge  it  a  fr;iud.     And  in  the  cafe 
of  giving  ficurity  for  the  rent,  it  hath  been  determined  at 
follows : 
Oiiint  fecuifty        7*.  10  <r.  2.    Builtf  and  BenhalL     A  perfon  rented  a 
fdrtberenu        windmill  at  14 1,  a  year;  but  gave  fecurity  for  the  rent: 

It  was  objei5)ed,  that  this. was  no  fettlement,  for  tbat  the 
foundation  thereof  is  the  credit  of  the  party,  which  fails  io 
this  cafe.  But  by  the  court :  Giving  fecurity  for  tbe  rent 
doth  not  alter  the  cafe ;  for  he  that  has  credit  to  give  fe- 
curity, has  credit  to  pay  rent*  i  Srffl  C*  320*  Andr*  3* 
Burr.  Siitl.  Caf  107. 

And  it  may  be  obferved  upon  this  cafe,  that  it  fequiica 
00  great  ab/Uiy  to  flock  a  windmill. 

9ciL  Offettkment  by  a  perfoiCs  mm  eftate. 

By  the  13  b*  14  C  2,  c.  12.  On  complaint  tuiibim  40 
days  afiir  any  perfon  /hall  come  t9  fettle  in  any  tenenteni  under 
40  /«  a  year,  twsjuftices  wtay  remove  bim. 

AbA 
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And  by  the  9  &  .10  W.  r.  ii«  Nq  cinifieau pgrfm Jholl 
gain  a  fettlemtnty  but  by  nniing  10./.  a  yttir^  ^r*exe£Utmg  an 
annual  office^ 

Upon  wbichiwo  ftatutes  the  foDewingcaiesareeon&derale: 
I.   How  far  a  pirfen^  having  an  ejlaii  9f  bis  oum^"  though  PerfoofetiM 
uader  10  /.  a  ytar^  fi>all  gain  a  /^ttUmtnt  tbenky^  svitbrn  tbe  ^  *»'»•«« 
Jaidjlatuie  ©/  the  13  and  14  C*.a.  ? 

£.  II  An,  Harrow  and  Edgtware,  A  pcribn  fettled  at 
Harrofv,  went  into  tbe  pariih  of  Edgtwariy  and  purchafed 
a  copyhold  eOate  for  lifcy  and  livtti  therein  four  or  fitre 
years,  and  died.  And  as  this  wai  a  tenement  under  lol. 
a  yc.^r,  theqweftion  was,  upon  thc.43  &r  j^.  C?.  2.*  Whether 
xhis  gained  him  a  fettlemenc  at  £Jgewar«?  It  was:argtre()9 
that  the  iliUuce  haih  been  always  held  to  mean  an  eftate 
which  a  man  takes  to  farm,  and  iiot  an  eflace  of -his  own  ; 
for  if  a  perfon  has  a  freehold,  be  cannot  be  removed  from 
it,  though  not  worth  10. 1»  a  year*  And  by  Parker  Ch.  J. 
and  the  court :  Where  a  perfoa  has  aa  eftate  for  life»  or  an 
eftate  of  inheritance  of  his  ow4i,  that  gains  him  a  fettle* 
jnent,  though  lef^i  than  10  I.  a  year ;  for  he  cannot  be  re- 
Amoved,  and  if  he  cannot  be  removed,  he  certainly  gains  a 
fettiemert.     Folry^  257* 

£.  1 3  G.  2.  Hasfiild  and  7/V/ry,  On  a  fpectal  order  of 
feflions,  relating  to  the  fetdement  of  a  boy  of  eight  years 
and  a  girl  of  fix,  it  was  ftated,  that  the  mother  of  thefe 
children  had  an  eftate  of  4 1,  a  yeiir  in  Tirley^  where  flie 
and  her  huft)and  lived  and  had  thefe  children  :  That  flie 
dyiig,  the  hufband  became  tenant  by  the  curtefy  ;  and 
whillt  fach,  he  took  30!.  a  year  at  Hasfield^  and  lived 
one  year  there  with  his  two  children,  and  then  died  :  That 
the  children  being  found  with  their  grandmother  at  Tirleym 
were  both  removed  \o  Haifield^  which  order  the  (ieifioat 
Confirmed.  And  now  the  court,  upon  argument,  con« 
filmed  tbe  orders  as  to  the  girl,  but  quafhcd  them  as  to  the 
boy.  For  as  to  the  boy,  be  was  tenant  in  fee  of  the  4 1.  a 
y«ar.  And  though  it  was  ffK)t  ft^ted,  that  he  was  adually 
upon  that  fput,  yet  it  wa<i  enough  chat  he  had  fuch  an 
eftate  in  the  parifb.  from  which  he  could  not  be  removed. 
But  as  to  the  daughter,  it  is  otherwife ;  flie  could  demand 
no  maintenance  out  of  her  brother's  eftate;  and  it  wat 
never  yet  determined,  that  children  fliould  go  to  a  grand* 
mother  for  nurture.  She  may  indee4i  be  charged  to  con* 
tribute  to  their  relief  in  the  parilh  where  they  are  fettled* 
5rr,  1131.     Burr,  Seal.  Caf.  147. 

.  7*.  7  C  2.     Sundrijh  and  Hever.     Thomas  Percbj  by  in*       , 
denture,  demifed  10  Tbpmas  Qatts  the  fa^ber  a^cottage  at 
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j;  I.  ft  jt^Tf  wbidi  was  the  fall  valae9  for  99  years.    The 

leflee  held  it  till  bis  dcftth,  and  devifed  it  to  Tioaua  Gain 

his  foil.    Aad  the  queftion  was.  Whether  the  fon,  as  ex- 

ecutolr^  being  iMitled  to  the  term,  fhali  gain  a  fettleiRent 

by  tnhabitffig  10  fiich  cottage  f  By  the  court :  Where  a 

mail  lii«B  iipM  his  own,  is  a  caie  of  a  very  tender  nature, 

and  the  law  will  not  unlettle  hpn :  Perfons  to  be  removed 

under  the  flatute  of  C  %.  are  thofe  that  wander  from  place 

to  pla€e»  and  not  thofe  who  live  uppn  their  own  eRate : 

Aad  adjudged  that  he  gained  a  fetilement.    i  Seff.  C.  2CO» 

Str*  983.     Burr.  Settl  C^f.  7. 

No  risbt  ii  Tef-       £•  3  </•   S»tak  SydftUktm  and  Lamtrtfn.    A  perfon  pof- 

tcd  ootii  ktittt   JHKd  of  41  leafe  i^  years  dies  inteftate  i  if  the  next  of  kin 

^^t^^utoT    ^^^  be  faid  in  bw  to  be  lettkd  there  was  the  queftion  : 

eat.  It  was  held  not ;  he  has  only  a  right,  which  be  muft  pur* 

iW  by  taking  out  letters  of  adminiftration,  and  no  right  ia 
veAed  io  him  till  that  is  done.    Caf.  of  S.  103. 

71  JO  6;  2.  Farringdm  and  tyUworthy.  The  pauper 
being  fettled  at  Fmringdm^  removed  to  ff^dw^rifyy  and 
Fived  there  with  his  fether  in  a  cottage  houfe  of  30  s.  a 
year^  working  as  a  day  labourer.  The  father  died  in- 
teftate, pofleffed  of  the  feid  cottage  for  the  rcfidue  of  a 
term,  determinable  on  lives,  leaving  the  pauper  and  ano- 
ther fon.  The  pauper's  brother  took  his  diftrtbutive  (hare 
of  his  father^s  eftate  in  goods,  and  the  pauper  bimfelf,  after 
the  fetfaer's  death,  continued  in  the  cottsge  for  five  or  fix 
years,  until  the  leafe  was  determined :  After  which,  and 
ftnce.the  making  out  the  order  for  his  removal,  he  took 
out  adminiftration  to  his  father.  And  the  feffions  qualhed 
the  faid  order,  adjudging  him  to  be  fettled  at  fyiiworibj^ 
But  by  the  court :  At  the  time  of  making  the  firft  order» 
he  bad  guned  no  fettlement  at#7^iaor/iiy ;  becaufe  nothing 
veflod  in  him  before  adminiftration  was  granted  to  him. 
If  fo,  then  that  order  for  removing  him  was  a  good  order 
when  made.  And  the  felBons  ought  not  to  have  qualhed 
it  $  though  adminiftration  had  been  aftervi^ards  taken  out. 
For  they  could  not  quafli  a  good  order*  upon  a  matter 
which  happened  ^jr  poftfaHi.  If  this  adminiftration  really 
gained  him  a  fettlement,  there  ought  to  have  been  a  new 
order  of  two  juftices  to  remove  him  again  to  ffiiumrtbf. 
But  taking  out  adminiftration  after  the  term  was  expired, 
.  could  never  give  hmi  an  intereft  in  the  expired  term. 
And  whiift  the  term  fubfifted,  not  having  taken  out  ad« 
niinidrationy  he  was  in  pofleffion  merely  as  a  tenant  at 
will.  He  was  lemoveable  by  the  pariOi ;  and  hb  right 
would  have  been  without  foundation  if  admiotftrition  bad 
4  been 
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hten  granted  to  any  one  elfe.  Jndn  4.  Burr*  Sitih 
Caf  109. 

M.  21  G.  3.  Nertb  Cwrry  and  Ryi/hton,  BeUy  WtnUt\ 
iviiiow,  and  her  four  children,  were  removed  from  North 
Curry  to  Rutjktcn,  The  fcflfions  quaflied  the  order,  and  da- 
ted rpccialiy  :  That  'J^hn  Winter^  late  hulband  of  the  pau- 
per, was  before  marria|f  fettled  at  Rwjhton  \  that  foon 
after  their  marriage  he  purchafed  a  cottage  and  garden  ia 
North  Curry^  of  the  yearly  value  of  20  s.  for  14  guineas^ 
which  was  demifed  to  him,  his  executors,  adminiftrators^ 
and  affigns,  for  99  years,  or  three  lives,  at  the  vearly  renC 
of  ft  s.  That  he  and  his  wife  rcfidsd  in  the  (aid  cottage 
for  feveral  years  until  his  death ;  Betty  his  widow,  and 
thdr  faid  children,  foon  after  became  chargeable  to  Ncrth 
Cmtryy  but  were  refufed  relief  unlefs  they  would  go  into 
the  workhoufe,  which  they  did,  and  quilted  pofTeifion  of 
rhe  (aid  cottage  and  garden,  where  they  were  relieved 
until  they  were  removed  to  Rui/hton  in  Ftbruary  1781* 
Rui/ht9n  appealed  at  the  Eafter  feffions  24th  April  178X9 
which  feffions  was  adjourned,  and  the  faid  Betty  foon  after 
returned  to  the  faid  cottage,  and  refided  there  till  2Sth  April 
17819  when  (he  fold  the  faid  cottage  and  garden  for  fix 
guineas  for  the  refidue  of  the  term,  and  by  indenture  dated 
28th  jd^rtV  1781  aifigned  the  faid  term.  That  on  irth 
ymly  lySf,  being  the  day  after  the  I  ft  day  of  the  prefent 
feIfioni»  the  faid  Betty  fued  out  lefters  of  adminiftrjtion  of 
her  late  hu(band*s  efFeSs.— G^a/</,  in  fupport  of  the  or- 
der  of  feffioiu,  Rated  the  queftion  to  be,  whether  a  perfon, 
having  a  fole  rigbt  to  adminii^rarion,  could  by  a  refiJence 
•f  40  days  acquire  a  fettiemenr  before  ndminif^ ration  ac- 
tually taken  out,  and  argued  that  they  might :  fiur  being 
called  upon  by  £u//^r  J.  to  diflinguifh  this  cafe  from  the 
above  cafe  cf  the  K,  v.  fVidworthx^  he  cn^^cavoured  to  (hew 
that  there  was  a  difference  between  a  Lie  next  of  kfn,  and 
where  feveral  perfons  in  equal  degree  have  an  equ.il  right  \ 
here,  the  widow  having  before  aHminidration  a  fpecifiC 
right  in  the  thing,  could  not  be  rcmoveablc  ;  that  there  was 
only  a  ceremony  neceffary  to  male:  the  aflignmcnt  by  her 
indefeafibie;  that  in  the  cafe  of  IFidvjjithj  the  pauper 
was  ni»t  foldy  entitled  to  adminlftraticn,  but  jointly  with 
hia  brother.— L.  iI/<i»j/^/i  faiJ,  th'.t  this  csfe  did  not 
c:i(iterially  differ  from  the  cafe  of  IVidivcrthy  ;  as  the  chil* 
drcn  were  entitled  to  two  thirds  of  the  eff.riSls,  the  widowr 
19  not  properly,  and  in  the  fcnfe  of  the  cafes,  the  fole  next 
of  kin.     Order  of  fe/Bons  quafhed.     CaL  Caf.  1 27. 

Alfo  in  the  cafe  of  the  K.  v.  NetherfeaL  7  he  paufcr 
married  the  daughter  of  a  perfon  who  occupied  a  ^nemeoc 
of  above  1  oh  a  year,  and  died  Icavrng  three  children,  to  two 

Vo^.  III.  Pp  of 
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of  whom  he  bequeathed  5  s.  each,  and  the  third  (the  pau- 
per's wife)  he  made  executrix  ;  to  whom  he  gave  the  re- 
fidue  of  his  property 9  who  refided  thereon  above  40  days, 
but  the  wife  never  proved  the  will.— — «L.  Ken^en  Ch.}. 
faid,  If  the  queftion  bad  depended  on  the  title  which  tbe 
t»auper  claimed  under  the  wiU  in  right  of  bis  wife,  I  ihiak 
the  faAs  flated  in  the  cafe  would  not  warrant  us  in  de- 
ciding that  they  could  enforce  *any  right  under  the  fup- 
pofed  will}  becaufe  the  h&  of  there  beine  a  will  ftould 
have  been  proved  in  a  different  manner.     We  csnnot  re- 
ceive any  other  evidence  of  there  beirig  a  will  in  this 
cafe,  than  fuch  as  would  be  fufficient  in  all  other  cafes 
where  titks  are  derived  under  a  will ;  and  nothing  bur  the 
probate,  or  letters  of  adminifiration  with  tbe  will  annexed, 
are  legal  evidence  of  (he  will  in  all  quelAoos  refpediog 
perfonalty.     Caf^  by  Durnf.  ^  Ecjlj  4  A'.  253  (u). 
Th«  hnftina  of        J/  ^  Q^  Murpy  and  GrondiorQUgh.    Sir  John  Ftrttftm 
trlx'totiticd  to     dcmifed  a  cottage  of  .20  s.  a  year  to  one,  £4^1  for  99  years, 
thecruftofa      referving  12  d.  rent :  Eden  afligns  the  .term  to  one  G^din 
term  only,  glint  jn  truft  for  his  wife  Tor  life,  and  then  in  truft  fox  bis  foil, 
a  ty,  cmeac.       junng  the  remainder  <if  the  term :  The  wife  dies.    After- 
wards the  fon  dies,  leaving  a  wife,  who,  as  adminiftratrix 
to  her  hufband,  became  entitled  to  this,  term,  and  (be 
grants  this  cottage  fpr  24  ye^irs,  excepting  two  rooms, 
in  which  two  rooms  (he  fives,  and  marries  one  ^nhn  Cha^ 
peK     The  que()ion  was.  Whether  Cbappel^  as  hufband  of 
an  adminiftratrix,  who  was  entitled  touhe  truft  of  a  term 
only,  and  being  entitled  to  a  chattel  in  another's  right 
only,  was  removeable  by  the  13  &  14  C.  2«?   And  by  tbe 
court,  he  is  not ;  this  is  not  a  taking  of  a  tenement  under 
10  K  for  the  lad.  is  not  referved  as  a  rent,  but  only  an 
acknowledgment  ufually  paid  on   long  Icafes.     The  cafe 
of  a  copyhold  is.flronger  than  this,  for  that  is  but  an  eftatc 
at  will.     To  ftrip  the  man  of  his  own,  is  the  way  to  make 
him  chargeable,  for  he  may  not  be  able  to  let  it.     There- 
fore  the  orders  which  adjudged  this  to  be  no  fettlemeflt 
werequafhed.     Srr.  97.      i  Siff,  C.  122. 
V^Jr^n%\n^ttxu        j^^  ,  |  (J.     /Jhbrtttle  and  fFyley.     A  poor  man  built  a 
t^thT  paopwlby  cottage  upon  the  wafte  belongini|  to  nxy  loid  Pemhihi 
defcent,  gaini      without  hi9  licence,  who  never  offered  to  difturb  the  man 
■  rcuicmenu       jj,  \^\^  poflfffion,  and  he  lived  in  this  cottage  fpr  30  years, 

and  by  his  will  left  three  guineas  in  the  hands  of  his  exe- 
cutors to  purrbafe  this  cottage  of  my  lord  Pgmbnii* 
Upon  his  death,  Elizabeth  his  only  child,  and  heir  at  law, 
entred  into  the  cottage,  and  after  married  one^rrct;;,  and 

*  (tf)  K.  B.  Thiff  caff  wat  i)eterm:r.ed  upoA  i»ther  grouads  j  for  which  kt  wk 
JkmUmm  h^  rtttt'iKg  go/«  Aj^^r. 
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lived  in  the  cottage^  and  they  were  in  quiet  pofleffion  fpr 
three  quarters  of  a  year,  and  then  fold  it.     The  quellion 
was.  Whether  thedaughter,  and  her  huiband  Barrcw^  oad 
gai   CT'I  a  fetflement  by  virtue  of  this  inhabitancy,  in  the 
p<^rf{h  of   fVyleyy  in  which  their  cottage  was?  Mr  Retvi 
argued^  that  this  inhabitancy -gained  no  fetdemeni  :    I  he 
cottager  was  a  difleifor,  and  had  no  right  to  build  up  )n  the 
^  wafte,  and  was  at  any  tirhe  removeabie  by  the  lord  of  the 
wafte  ;  and  if  he  niii^ht  have  been  removed  within  40  days* 
his  lo-^g  pofleiTion  (hal)  give  no  title ;  for  he  muft  only  be 
confidercd  as  a  tenant  at  will,  and  confequently  his  conti* 
nuance  upon  the  cottage,  though  never  fo  long^  could  give 
him  no  feidement :  And  if  the  cottager  had   no  right  of 
fettlemenr,  none  claiming  under  him  (ball  be  in  a  better 
condition.     Theftatute  of  31  EU  prohibi  s  the  building;  of 
cottages,  therefore  the  erediion  of  one  is  unlawful,  and  fhali 
have  no  privilege  or  encouragement.     I  admit  if  one  inha- 
bits by  virtue  of  a  leafe,  or  other  good  title,  for  40  days, 
he  gains  a  fettlcmeot.     But  tne  inhabitancy  in  this  cafe 
was  without  any  good  title,  and  confequently  can  gain  no 
ri^ht  of  fettlement.     Thrfe  objediions  were  anfwered  by 
the  court,  who  held   it  clearly   to  be  a  good  fettlement. 
And  though  it  was  further  obje£led,  that  the  cottager  him- 
felf  was  fenfible  he  had  no  right,  by' his  devifing  money 
for  the  purcbafe  of  a  term  under  the  lord  of  the  wade,  yet 
it  was  over-ruled.     And  by  all  the  court  it  was  held,  that 
when  a  man  hath  fuch  a  pofleffion  as  he  cannot  be  re- 
moved from,  and  hath  enjoyed  that  poiTeilion  40  days,  he 
thereby  gains  a  fettlement ;  and  that  is  the  reafon  why  a 
copyholder  or  leflee  for  years  gains  a  fettlement  by  an  in- 
habiuncy  for  40  days  ;  for  in  thofe  cafes,  the  juftices  of  the 
peace  cannot  determine  his  right.  This  prefent  cafe  is  very 
firong;  for  the  30  years  poflelfion  of  (he  cottager,  with-    -^ 
out  interruption,  would  have  been  a  good  title  in  an  eject- 
ment;  and  for  that  reafon  the  jjftiees  of  the  peace  can- 
not determine  his  title.     It  appears  upon  the  face  of  the 
order  that  the  cottager  had  a  good  title  in  ejeftmenr,  and 
in    any  cafe  but  in  a  real   adion.      L,  Ch.  J.  Raymotd 
(aid,  he  bad  known  recoveries  upon  a  20  years  quiet  pof- 
feflion,  and  20  years  pofleffion  is  a  title  to  a  plaintiff  ia 
ejedment  as  well  as  to  a  defendant.     After  fo  long  a  pof« 
feiSon  as  this,  it  fliall  be  prefumed  that  the  cottager  had  a 
licence  to  ered  the  cottage ;  but  this  cafe  goes  further,  for 
beiides  the  30  years  quiet  pofl'edion  of  the  cottage,  hrrc 
is  a  defcent  caft  upon  the  daughter,  who  was  heir  to   the 
cottager,  and  prima  facn  it  is  an  inheritance  in  the  daugh- 
ter I  and  an  eftate  by  dificifin  is  in  law  a  good  cflate,  and 

P  p  2  a  f ff 


596  I^OOr^  (Settlement  by  cftatc.) 

a  fee  fimple,  till  it  be  defeated*  Wherefore  all  the  eourt 
held,  that  the  juftices  had  no  jurifcfi^ion  in  this  cafe;  for 
theyr  could  not  examine  into  the  title  to  the  (and.  And 
the  fettlrment  in  the  parifli  of  pyylej  was  adjudged  to  be 
good.  2  Sijf,  C.  115,  Str.  608. 
LWing  in  t  c©N        ^.  g  Q.  ^.  B'ltton  and  St,  Philip  and  Jacob.    The  pan- 

l!lft%*!l'conTent"  P^^«  ^'^i'  Batttmn,  built  a  cottage  upon  the  wafte,  with-  ^ 
ef  the  lord  of      out  leave  of  the  lady  of  the  manor;  was  not  rated,  nor 
tbe  nanor, j^ini  paid  any  taxes;  but  continued  nineteen  years  and  an  half 
AMtucmenu       j^  poflcflSon,     About  20  years  ago,  the  pauper  fifl/zmffw 

was  turned  out  of  poffeffion  of  the  (aid  cottage,  by  anejed- 
merit  brought  by  a  per  Ton  clainilng  the  fame  under  a  mort- 
gage therecrf  made  by  the  faid  Battman  for  the  fum  of  15I. 
And  Tome  time  after  that  (which  was  more  than  20  years 
ago),  the  faid  Rattman  and  the  mortgagee  fold  the  faid  cot- 
tage to  one  IVili'tams  f^r  28I. ;  and  the  faid  Battman  had 
5I.  part  of  ihe  purch^re  money.— It  was  urged,  that  this 
l>amed  no  fettlement  to  Battman  the  pauper :  That  he  had 
no  ri^ht  to  this  cottage,  either  legal  or  equitably.  He  had 
no  l?rave  from  the  owner  of  the  foil  to  ereft  it.  He  never 
was  rated,  nor  paid  any  taxes  for  it.  The  value  of  this 
Cottage  is  not  dated.  If  he  h»d  purchafed  ir,  for  acon- 
fiJcration  under  30I.  it  would  not  have  given  him  a  fettle- 
ment  aftt;r  he  ceaCed  to  inhabit  it.  But  here  he  has  only 
floien  it :  And  furely  he  ought  not  to  be  in  a  better  cod- 
dirion  as  a  thief,  than  he  would  have  been  as  a  purchafer. 
If  it  were  admirted*,  that  20  years  poiTeflion  would  make  a 
title,  yet  no  pofflfiion  is  here  ftated.  And  the  court  can- 
not prefiime  it.  The  pofteffion  cxprefsly  here  ftated  falls 
fliort  of  20  years :  It  is  on^y  nineteen  and  an  half.— But 
the  ccur:  were  all  (  f  opinion,  that  it  appeared  to  be  a  pof- 
ff  jfio:)  of  mcfc  than  20  years.  He  was  himfelf  in^  poffef* 
fion  nio^'teen  yfars  ar^d  an  half:  And  the  mortgagee's 
pciireOion  muil  be  aifo  confidered  as  his  pofleflioD.  And 
it  was  adjucleed  a  good  fettlement.  Burr.  SettL  Cof,  by* 
l.^vipr  i»f»or>  ?n  //.    I  4  G,    3.    Stcckley  Pomrey   and   Cherium  FitxpayKt, 

e(>.re  out  nf^^  y)^^  pfandmother  of  John  IVKitten  the  pauper,  being  pof- 
<on  ha«a  rrlt '  ^^  '^'^  ^^  ^^  ^ftate  in  the  parifli  of  Chtruon  Fttxpayfii  for  a 
charge  rf.i),  torni  of  vcAis  determinable  on  the  death  of  Sarah  fybitifti 
gi^nsa  (oitic-       m^)thcr  of  the  faiJ  piuper,  devifed  to  him  lol.  a  year  out 

of  her  eitatc  during  his  faid  mother's  l»fe.  The  teftalrix 
died,  leaving  at  her  deceafe  the  faid  leafehold  eftatc,  aini 
efi'ecls  to  the  amount  of  about  32!.  The  pauper,  being 
ronfiderably  in  debt,  in  order  to  avoid  his  creditors,  #ecit 
to  refiJe  in  the  faid  parifli  of  Cherhon  fitzpaym^  and  Aere 
refided  with  his  mother  on  the  fiiid  le^fehoid  el) are,  and 
carried  on  the  bufinefs  of  a  jobber  of  cattle,  during  the 
comii^uance  of  ;hc  annuity,  and  h bile  the  fame  wft»  due 
I  arxi 
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and  payable,  for  the  Tpace  of  43  days  and  upwards,  ft 
was  argued,  chat  hereby  the  pauper  gained  a  fettlcmcnt : 
That  it  was  a  rent  charge  upon  this  leafehold  eftate ;  a 
fpecific  charge,  and  gave  a  fufficicnt  property  to  gain  a  fer- 
tlement :  He  had  a  right  to  come  upon  it  to  diUr^in,  and 
the  removal  of  him  from  it  would  amount  to  a  diflciiip  ; 
and  was  in  a  much  better  condition  than  a  perfon  who 
has  only  credit  enough  to  rent  ic\,  a  yeir.  But  by  L. 
Mamfield:  There  is  no  colour  for  adjudging  the  pauper  to 
have  gained  a  fettlcment  in  Cheriton  Fitzpa^ne.  He  did  not 
go  thither  to  refide  upon  his  own  :  He  abfconded  therrf 
to  avoid  his  creditors:  This  was  no  fpecific  I.gacy,  it  iaf 
payable  out  of  the  whole  pcrfonal  tftn^e.  Hut  if  it  were  a* 
fptcific  legacy,  a  fpecific  legatee  has  no  right  to  go  and 
live  upon  the  eftate.  If  it  had  been  a  rent  charge  out  of  » 
freehold,  it  would  not  give  a  right  to  live  u|K>n  fuch  Uc^-* 
hold*  But  this  man  had  only  a  pecuniary  demand  :  There 
was  no  colour  for  his  going  to  live  upon  this  leafehold  ef- 
tate as  hts  own.    Bfitr,  Seiti,  Caf.  762. 

E*  14  G*  ?.  S^uth  Stoke  and  l^ainfwich.  The  widow  of  widow  htvingi 
a  man  who  died  feifcd  of  ^  haufe  and  orchard  in  Sovth  light  ©fdnupr. 
Sloh^  cntred  and  rcfided  therein  for  feven  years,  without'  •'^J^^''»«:*'  "'^J  ['^ 
any  aflignment  of  dower;  and  then  married  a  fecond  huf-  tif mmt  by  reid- 
band,  who  refided  in  this  houfe  with  her  about  two  years,  i"8  "P'^"  theef- 
and  then  died.     It  was  argued,  that  (he  gained  no  fettle-  fecond'hufta'nd 
ment  hereby,  and  confequently  communicated  none  to  her  gaiai  none, 
fecond  hufband.     It  is  like  the  cafe  of  a  next  of  kin,  who 
cannot  acquires  fettlement  before  adminiftration  panted.. 
A  right  of  dower  is  no  eftate  at  all ;  nor  is  it  like  to  an 
equitable  eftate  ;  it  is  like  a  title  to  an  a6^ion.    By  L. 
Mnmfitld  and  the  court :  The  merc^rrght  of  dower  g.uneJ 
a  fettlement  to  herfelf,   (he  having  by  Magna  Charta  % 
right  to  remain  forty  days  in  the  houfe ;  and  being  irre- 
moveable  for  forty  days,  (he  thereby  gained  a  fettlement.- 
But  (be  could  not  communicate  it  to  her  fecond  hufband  ; 
as  a  tenant  in  dower  has  no  right  to  enter  till  dower  is 
affigned.     Burr.  Settl,  Caf.  783. 

T.  14  C  3.  hlailand  and  Stainton.     Two  juftices  re-  Eflate  devifed  t# 
move  Thomas  Gib/on  and  Hannah  his  wife  from  Nat  land  to  a  *irerfur;ng 
Stainton  in  the  county  of  ll'ejimorland.     The  fcffions  upon   i^!:  ^^'/^r^^^"*' 

I  n_jt_j         Lj'fiiL  /•  .        .^  Which  being:  !€• 

appeal  quaihed  the  order,  but  diredted  the  cafe  to  be  drawn  ferred  fron  the 
up  for  the  opinion  of  the  judce  of  afTize,  and  a-^reed  to  be  ^'fl^f^n'  'o  »^c 
determined  by  his  opinion.  The  cafe  was,  Alan  Court  by  '\tlVl^1!!lV' 
his  will  dcvifed  his  elate  at  Natland  to  his  wife  daring  her  mintdbyhim, 
widowhood ;  and  after  the  determination  thereof,  to  ^^^  f"""  ^''^ 
truftees  to  fell  and  divide  the  money  equally  among  his  »<»^  *'^*"^«'«' 
chitdreni  of  whom  the  (aid  Hannah  wife  of  the  pauper  was 
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ohe.  The  tefiator  died.  The  widow  cntred;  and  Id 
part  of  the  eSace  to  firm,  referving  to  herfelf  a  dwelling- 
hnufe,  wh'cb  was  worth  about  20s.  a  year.  7'he  pauper 
Gibfifi^  being  reduced  in  his  circumftances,  came  with  his 
wife  to  live  with  her  mother  the  widow  in  part  of  the  fiid 
dwelling  boufe.  The  widow  died  in  yum  17699  the  faid 
.  pauper  and  his  wife  continuing  in  poflciHon  of  that  part  of 
the  d welling* hoafe  aforefaid.  In  about  a  month  after  tfie 
death  of  the  wido\A'9  the  truftees  contraAed  for  the  fale  of 
the  cftate,  and  in  February  following  a  conveyance  was  ex- 
ecuted, the  children  of  t^e  faid  devifor  being  no  parties 
thereto.  The  pauper  paid  no  rent  to  the  widow,  but  from 

^  her  death  he  paid  rent  to  the  purch a fer  until  Ad^y'day  fol* 

lowing,  when  he  quitted  the  premtfes.  Upon  this  it  was 
infiAtdy  that  as  the  pauper  and  his  wife  inhabited  in  .V^r- 
land  in  part  of  the  houle  deviled  as  aforefaid,  from  her 
mother's  death  in  yum  till  the  fame  was  conveyed  in 
Ftbrua^y  folio «4ing,  and  (he  being  entitled  to  a  diftributive 
(hare  of  the  m^ney  to  be  raifed  by  fale  of  the  faid  deviled 
premifes«  the  pauper  was  not  lemoveable  during  that  time, 
and  consequently  gained  a  fettlement  in  NxiHaud.  The 
opinion  of  the  judge  was  given  in  writing  in  thefe  words : 
^'  I  have  heard  counfel  on  both  fides,  and  am  of  opinion 
**  the  fettlement  is  in  NatLnd,  H.  G^uLL"  Afterwards  a 
rule  was  obtained  in  the  court  of  king*8  bench,  to  (hew 
caufe,  why  the  order  of  fefiions  aforefaid  ihould  not  be 
quafiied.  But  the  counfel,  infttad  of  (hewing  caufe,  ob« 
je£led  againft  the  court's  entring  at  all  into  the  matter; 
for  the  ju^ge  having  heard  couniei,  and  given  his  opinion 
in  writing*  this  ought  to  be  fioat :  otberwife  no  judge  of 
aflize  will  ever  hereafter  accept  a  reference  of  this  kind. 
The  court  faw  it  in  the  fame  light.  And  L.  MamfiiU 
obferve  ^  that  here  was  a  manifeft  confent  of  the  parties  to 
this  reference  to  the  judge,  and  therefore  it  was  like  all 
other  references  by  confent.  He  intimated  that,  as  at  pre- 
fent  adviftd,  he  was  of  opinion  with  (he  judge.  However, 
after  this  con^int,  he  thought  it  very  improper  to  take  the 
matter  up  again.     Burr,  S.tti,  Caf.  793. 

Aneftatecon.        £,  21  G.  3.  lyalcott  and  St.  Michael's  Bath.    The  pau* 

teufud '"'"**  P^^  ^^'"2  \eg^\\y  fettled  in  St.  M^itf#7's,  and  refiding  there, 

conveytd  two  houfes,  whereor  he  was  feifed  in  fee  at  IVal' 
eoit,  totruflecs;  in  iruft  to  fell  and  pay  mortgages  and 
other  debts.,  and  to  pay  the  fu^plus  money,  if  a*  y.  to  the 
pauper.  SoniL  Ihort  time  after,  ore  of  thefe  houfes  be- 
coming void,  the  tr  fttes,  havirvg  poiTeffion  there^'f,  ero- 
ployeJ  a  w.>man  to  c!c<.n  and  air  the  houfe,  and  delivered 
to  her  the  key  for  that  purpoi'e  -,  which  having  done,  (be 
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placed  the  key  among  fotnc  things  of  her  own,  intendinj^ 
afterwards  to  re-deliver  it  to  the  truRccs.  But  the  pauper's 
wife  took  it  from  thence,  and  took  poilefTion  of  the  vacant 
houfe,  and  (he  and  her  hufband  went  and  lived  there  about  t 
year  and  three  quarters.  One  of  the  trwHees,  feeing  her  con* 
veying  her  goods  thither,  gave  her  notice  that  (he  was  do- 
ing wrortg,  not  having  the  confent  of  either  the  tf  uRces  or 
creditors.     But  the  fai4  houfe  ftill  remained  unfold,  and  it  ^ 

was  ftated  that  the  value  of  the  premifes  was  650I.  and  the 
debts  K80K  it  was  argued,  that  the  beneficial  intereft  in 
thceftate  remained  in  the  pauper  till  fold  ;  and  for  this  was 
cited  thecareof  A^^//<7n<y.*  And  rcfiding  upon  itashr^  own, 
he  was  not  removable' from  it,  and  confcquenily  gained  a 
fettiement.  .And  it  was  likened  to  the  ca(e  of  a  mortgage* 
— By  L.  Mansfield  (unto  which  the  reft  of  the  court  af- 
iented) :  If  the  eflate  on  which  a  pauper  refides  is  fubftan- 
tially  his  property^  this  is  fufficient,  whatever  form  of  con- 
veyance  there  may  he ;  and  therefore  a  mortgagor  in  pof-  - 
feffion  gains  a  fettiement,  becaufe  the  mortgagee,  not^ 
wttbdanding  the  form,  has  but  a  chattel,  and  the  mortgage 
is  only  a  fecurity.  It  is  an  afFront  to  common  fenfe  to  fay  * 
the  mortgagor  is  not  the  real  owner.  But  here,  What 
intereft  had  the  pauper  in  this  eftate?  He  made  an  imme* 
diate  conveyance  to  truftees,  not  a  mortgage,  to  fell  and 
pay  off  two  mortgages  and  other  debts ;  and  when  this 
conveyance  was  made,  it  was  fo  doubtful  whether  therfc 
would  be  any  furpius,  that  the  deed  fay.«,  he  (ball  have  the 
furplus,  if  any%  He  had  only  a  chince  of  a  refidue,  and 
had  not  a  right  to  continue  a  moment  in  pofleiTion.  A 
mortgagor  has  a  right  to  the  poffeflion,  till  the  mortgagee 
brings  an  ejefiment.  After  the  mortgagee  has  got  into 
pofleffion,  he  (the  mortgagee)  might  gp.in  a  fettiement. 
There  is  flill  another,  and  a  ftronger  ground,  in  this  cafe; 
for  the  pofleifion  was  gained  by  fraud.  Douglas^  6c8.  C^/. 
Caf.  no. 

//.  29  G.  3.  K.  V.  Offchunh,    Hinry  Weft  ^nd  his  wife  An  eftate  vef!e4 
were  removed  from  Thurlafton  to  Offchurch^  which  was  af-  in  tmftew  for 
firmed  at  the  feffioas,  fubjeS  to  the  opinion  of  the  court  on  ^\^J^^^^  °* 
a  cafe  refcrvcd.     J.  Weji^  the  father  of  the  pauper,  wasfet-  ^ 
tied  at  Offihurch.      In  January  1767,  his  wife,  who  was 
mother  of  the  pauper^  died;  ^nd   ifl  June  I767,  J,  IVeft 
married  again  with  one  ^ant  Lcckiey^  with  whom  he  lived 
in  Offchurcb  until  1770,  when  they  both  went  to  Southam^ 
where  they  reftded  3  years  without  doing  any  aft  to  gain  a 
fettiement  there.     In  1773  they  removed  xoLa^ihroke  to  a 
houfe  there,  held  under  the  following  title  :  (The  cafe  then 
ftued  that  this  houfe  was  veiled  by  a  fettiement  in  truftees 
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to  the  feparate  ufe  of  the  wife  ;  with  the  ufual  claufe  that 
her  receipt  fl^ould  be  a  difcharge  lo  the  truflecs  for  the 
rents  and  profits,  and  that  the  rents  (hould  not  be  kxhytSi  to 
the  hufbojod's  debts,  &c.)  ffyi  and  hia  wife  lived  in  the 

houfe  ever  fir^ce  1 77 3. L.  Kenyan  faid,  the  queftion  had 

fome  rvovelcy  in  it.  Where  a  perfon  reiides  on  his  own 
property,  he  gains  a  fettleineni  by  it ;  it  having  been  coaii- 
dered  as  ao  excepted  cafe  out  of  the  ads  of  par) foment.*- 
jL.  MaccUifi^ld  &tft  held,  that  as  a  man  caiinot  be  difleifed 
of  his  freehold,  he  is  irremoveabie  from  it,  and  tefidiog 
40  days  on  an  eftate  of  his  ovirn,  irrenaoveable  and  gain« 
)nga  feitleraeat  are  fynonimous  terms.  That  indeed  does 
bot  hold  in  all  cafes  now,  for  by  9  (?•  c.  7.  a  purchaier 
of  an  efts^tc  for  Jefs  than  30I.  {ball  not  acquire  a  fettlcoient 
for  any  longer  time  than  he  lefides  upon  it.  Then  here,  if 
this  had  been  the  father's  own  estate  the  fettlement  would 
clearly  have  devolved  on  the  fon.  But  it  is  faid  ;hat  this 
h  onjy  the:  equitahU  eflate  oi  the  wife*  Now  fuppofing  it 
)iad  been  the  viife's  legal  eflate/ the  hufband  would  have 
beeafelfed  yj^r^  uxoris^  and  by.  lefiding  upun  it  would  have 
gained  a  fedeiuenr.  Then  muit  it  be  a  legal  eflate,  in  or- 
der to  confer  a  fettlement?  Ce/taiulv  not.  1  hat  xas  pot 
doubti^d  ia  Siouih  Sydenham  and  Lao.ertcn^  or  in  any  of  the 
pther  c^fe^.  The  quelUon  in  that  wav^.  Whether  the  next 
1^  kin  without  adminiflration  had  any  eflate  whatever? 
^nd  it.  was  held  that  he  had  not.  In  K.  v.  Cold 
jyion  adoubt'Was  made,  \\  beuiex  a  next  of  kin  having 
t^e  /oA  right  of  aJniii.iilratiun  cculd  not  gain  a  fettlement 
without  taking  cut  letters  of  ad  nun iii ration.  That  fliews 
%\\iii  '^^dquiiable  efla:c  is  fuf&cicnt  to  give  a  f4.tllt'0'em. 
And  indeed  this  pofuiun  is  confirmed;  by  many  other 
cafes,  and  there  are  none  in  oppofition  to  it.  Then  it  \% 
faid  that  this  is  going  ilill  further,  bccaufe  this  is  only  the 
equitable  eflate  of  the  wife;  and  that  even  the  wife  herCelf 
bad  no  right  to  refide  upon  it  without  the  confent  of  (be 
truAces.  But  (he  might  beyond  all  doubt,  if  flie  had 
chofcn,  have  eletSted  to  take  the  efpUes  with  her  own 
hands,  and  that  the  trudees  could  not  have  prevented. 
The  objc£lion  then  againft  the  hufband's  gaining  a  fettle- 
ment here  is  too  refined  \  for  the  wife  had  aright  to  rcfide 
on  her  property,  and  to  communicate  it  to  the  hufbaod* 
And  althougli  there  is  no  cafe  dire<^ly  like  the  prefent,  yet 
the  principles  of  the  decided  cafes  go  the  lengdi  of  deter- 
mining this.  The  other  judges  afTenting.  Both  orders 
^  .       qualhed.    Durnf.  and  Eafi^  3  V.  Ii4. 

Jf^ilf  "!ISSm*      5^-  .3^  ^-  3-    ^^  ^-  Cathifingm.    William  B^tr  aod 
non|l|«d,  but    his  wilc  and  family  were  removed  from  C^mpOu  tp  C^fbir-^ 
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iugton*  The  fellions  confirmed  the  order,  fubjcft  lo  the  opi-  not  in  p^ffcm^a 
nion  of  the  courc,  on  a  cafe,  ftating,  That  the  pauper  had  a  •^ownrr.gaio. 
icttlecnent  in Cathfrtngtotipncr  to  AJtcbaelmas  1 709',  <)nu  was 
entitled  to  the  equity  of  redemption  of  a  freehold  eibte  in 
Compioriy  confifting  of  feveral  dwelling  houfes  of  the  annual 
value  of  J  3I.  5s.  which  had  been  mortgaged  by  his  father 
to^  EUz,  Morey,  which  mortgage  was  afterwaros  alTigned  to 
one  Aylis.  In  Michaelmas  term  1788,  /fylts  delivered  de- 
clarations  in  ejectment  to  the  pauper  as  landlord,  and  to  th< 
feveral  tenants  in  pciieirion  of  the  edate  in  C^mpten^  and 
thereupon  the  tenants  attorned  to  Jyles.  About  MtchatU 
mas  1789,  the  pauper  afked  permiflion  of  Mr.  NewlanJ^ 
the  agent  for  Ayles^  to  inhabit  one  of  the  houfes  part  of  the 
mortgaged  cflate,  and  which  w<.s  then  untenanted,  /cr  the 
purftpfi  of  ovir locking  fome  repairs^  which  he  pro(X>fed  to  do 
upon  the  eftate,  with  an  intent  to  fell  the  fame,  and  pay 
the  mortgage  money ;  in  confequence  of  which  he  inha- 
bited one  of  tile  houles  upwards  of  3  months,  when  he  was 
removed  by  rhe  pre.ent  order.  He  did  nothing  towards 
the  repair  of  the  houfcs,  or  fale  of  the  eftate.  No^gree* 
ment  was  made  betvyeen  him  and  Mr.  Nowland  with  re- 
fpefi  to  any  rent  to  be  paid  for  fuch  houfe.^-L.  Kgny&»' 
Ch.  J*  It  has  been  long  eftablifhed  that  an  equitable  title 
is  fufticient  to  give  a  fettlement^  but  in  the  cafe  alluded  to, 
the  mortgagor  was  in  poflefHoru  So,  by  the  act  for  regu- 
'  lating  votes  of  county  ele£tions,  cither  the  mortgagor  or 
mortgagee  in  podelHon  may  vote.  But  in  this  cafe  the 
party  had  neither  jus  in  n,  or  ad  rem* — BulUr  J,  in  the 
cafe  of  K,  v.  St.  Michael*i  Bath^  it  was  faid,  that  either  a 
mortgagor  or  mortgagee  ihight  gain  a  fettlement  according 
to  ctrcumjiances ;  one  of  thefe  c  ire  um  ft  antes  is  pofpjfion  : 
And  upon  pofTeflion  all  the  queftions  have  turned.  Both 
orders  conf.rmed.     Durnf,  and  Eafi^  3^^.  771. 

7 -hut  a  put  chafe  under  the  value  of  30/.  Jball  mt  gain  a  pur:hafc  «naer 
ftttUmcnt,  30U 

By.  the  9  G.  c.  7.  Jffter  March  25,  1723,  No  perfon 
Oali  be  deemed  to  acquire  any  fettlement  in  any  farijh  or  plaee^ 
ly  virtue  c/  any  purchaje  of  any  ejlate  or  intereft  in  Juch  parijh 

place^  whereof  the  coufideration  for  fuch  purehofe  doth  Hot 
amount  to  the  Jum  of  ^ol.  bona  fide  paid^  for  any  longer  or 
further  timij  than  fuch  perfon  jhail  inhabit  in  fuch  eftate^  and 
(ball  then  be  liable  t^  be  removed  to  fitch  pari/h  or  place  where 
be  was  loft  legally  jettltd  before  the  Jaid  purchafe  and  iiibabit^ 
aniy  therein. 

No  perfon'^  And  ars  this  (ball  not  fettle  the  perfon  pur-  cbtidren  xtM- 
cbaikig  for  longer  time  than  he  continues  in>  the  purchafed  ^^k  with  iheit 
^  crates  ^*'**«'*^t 
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cftate,  fo  it  (hall  not  fettle  any  of  hts  children,  by  any  de* 
fivative  fettlement  from  hinrt.  As  in  the  cafe  of  Salfvri 
and  Ovir^Norion^  //.  4  G.  3.  Pettr  Whitt  l\it  younger 
and  Mary  his  wife  were  removed  from  Saiford  to  Over* 
Norton^  as  likely  to  become  chargeable  to  Saiford^  and  as 
being  jaft  legally  fettled  in  Over-Nortcn.  On  appeal,  the 
feflions  difcharge  thb  order,  and  ftatc  fpecially,  That  Ptter 
JVhite  the  pauper's  father,  being  fectled  in  Ovir^Noricny  in 
the  year  1726,  for  the  confideration  of  29I.,  purchafed  a 
tenement  in  the  pariQi  of  Saiford.  His  fon  the  pauper  was 
born  there  in  the- year  1730,  and  lived  with  his  father 
therein  till  about  1754,  when  he  married  and  lefj^  his  fa-> 
ther's  family,  and  lived  in  a  feparate  tenement  at  Saiford^ 
without  having  gained  any  fettlement,  but  what  he  derived 
from  his  father.  On  (hewing  caufe,  it  was  urged  in  fup- 
port  of  the  order  of  feffiuns,  that  here  was  a  derivative  fet- 
tlement of  the  fon  at  Saiford^  and  he  muft  be  fent  to  that 
piace  which  was  the  place  of  his  father's  fettlement  at  the 
time  of  the  fon*s  removal,  fitfore  this  fiatute,  any  pur- 
chafe  would  have  made  a  fettlement ;  and  this  is  a  fettte- 
tnent  to  the  father,  whilA  he  inhabits  on  the  eftate ;  and 
the  fon's  derivative  fettlement  muft  be  the  fame  place,  as 
his  father  was  irremoveable  from  it,  at  the  time  when  the 
(on  was  born.  The  father's  fettlement  at  Over-N^ton  may 
indeed  poflibly  revive,  if  he  quits  his  eftate  at  Sal/ord: 
But  it  doth  not  appear  that  he  ever  will  quit  it,  and  Saiford 
is  bis  prefent  fettlement.  He  cannot  have  two  at  once; 
nor  can  he  be  removed  from  his  own  againft  his  will. 
And  the  fon  could  have  no  fettlement  at  Ovir-Nortoni 
for  the  father  never  had  any  there  fince  the  fon  was  born. 
On  the  other  hand,  it  was  argued,  that  the  father*s  fettle- 
ment is  at  Over- Norton^  and  is  only  fufpended  during  his 
inhabitancy  upon  the  purchafe  at  Saiford:  And  if  the  foa 
leaves  the  father,  and  gains  no  fectlen^ent  for  himfelf,  he 
muft  be  fent  to  the  place  which  was  the  father's  fettlement 
at  the  time  v/hea  the  fon  left  him.  The  fon  is  become 
emancipated  from  the  father ;  and  the  father  himfelf  Is  lia- 
ble to  be  removed,  as  foon  as  he  leaves  the  veiy  fpoc 
which  he  purchafed.  L.  Mansfield  delivered  the  refolotion 
of  the  court :  The  quefiion  is.  Whether  the  pauper  ought 
to  have  remained  in  the  parifti  of  Saford^  or  have  been  re- 
moved ffom  thence  to  tlie  hamlet  of  Over-N^rt^n  as  his 
laft  legal  fettlement  ?  And  we  are  of  opinion,  that  no  fettle- 
ment of  the  father  was  gained  in  Saiford  by  the  purchafe, 
but  only  during  the  time  of  his  inhahitmg  in  the  purchafed 
premifes.  And  this  would  have  been  equally  the  cafe,  if 
the  a6t  bad  never  been  made :  For  be  could  not  l^ave 
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been  removed  from  hts  own  eftate,  though  he  had  no  fet* 
tiemcnt  in  the  partfh  where  it  Uy.  So  chat  the  father's 
ieiclement  (if  it  may  he  fo  called)  in  Sa/fcrd  was  onljf 
temporary,  and  did  not  extingixiflihis  rertlemcnt  at  Ovir- 
Nort9m.  And  the  only  fettlemcnt  which  the  Ton  could  de- 
rive from  his  father  was  at  Over- Norton  ;  for  there  could 
be  no  derivative  fcttlement  from  the  father  at  Saiford^  the 
father  himfclf  having  no  fettlement  there,  but  being  only 
irremoveable  from  his  own  eilate.  And  this  may  be  il- 
ludrated  by  a  fuppufition,  that  the  fon  had  not  refided  in 
Saiford^  but  had  gone  to  live  in  a  third  parifh,  and  had 
there  been  likely  to  become  chargeable ;  and  the  queftion 
had  arifen,  Whether  he  ought  to  be  removed  to  Satford  or 
Over" Norton  ?  He  could  not  poffibly  in  fuch  cafe  have 
been  removed  to  Saiford^  becaufc  fuch  removal  would  have 
been  conclufive  upon  Satford^  and  he  would  remain  fettled 
there  for  ever:  Confequently,  he  mufl  have  been  removed 
to  Ovtr-Norton,  Which  (Iiews,  that  he  can  have  acquired 
no  fettlement  in  Salfordj  by  virtue  of  hisfaher's  purchafe, 
even  during  the  time  of  his  father's  refidence  upon  it. 
Burr*  Sei:L  Caf.  516.     Black.  Rep.  433. 

By  virtue  of  any  purchaje\  7*.  30  f^  31  G.  2.     Vffculme  A  tenement  pvr. 
and  St.  SidwiU's,     John  hffne,  the  pauper,  purchafcd  a  te-  [^'0*30?.' it[L 
nement  in  5/.  Sidwelfs  for  12I.      He  lived  there  with  his*  a  fettlement*  if 
family ;  and  was  rated  to  the  land  tax  and  to  the  poor  rate,  ^k^  p"^"***  <• 
thus,  ••  Occupier,  late  widow  Hooper's,  now  John  Hint's  Sl7u«l^*' 
**  tenement,"     He  paid  the  rates.     Afterwards,  he  fold 
the  faid  tenement,  and  went,  with  his  family,  to  the  pari(h 
of  Uffculnu ;  from  whence  they  were  removed  to  the  pa* 
rifh  of  &t.  SidwetL     The  fefBons,  bting  of  opinion  that 
the  faid  John  Hine  did  not  gain  a  fettlement  in  St.  Sid* 
WiW%  by  being  rated  and  paying  as  aforefaid,  the  conflder- 
ration  of  the  faid  purchafe  being  under  30I.  did  therefore 
vacate  the  faid  order.     It  was  moved  to  quafh  the  order  of. 
feflions.     L.  Mansfield  Ch.  J.  delivered  the  refolution  of 
the  court :  It  will  iirft  be  necefiary  to  confider,  how  the 
law  llood  before  the  making  of  the  ftatute  of  the  9  (?• 
Now  before  that  aft,  no  man  was  removeabie  from   his 
own  ;  be  the  value  of  the  purchafe  of  it  never  fo  fmall  and 
inconfiderable.     And  there  were  then  other  ways  alfo  of 
gaining  fettlements,  as  by  ferving  a  publiclc  annual  ofBce, 
and  being  charged  with  and  payir'g   a  (hare  towards  the 
publiclc  taxes  or  levies  and  burdens  of  the  parifh.  But  this 
aft  was  levelled  only  a^ainft  fraudulent  purchafes  of  fmall ^ 
value,  made  in  order  to  gain  fcttlementb*     And  it  declares, 
that  purchafes  of  lefs  than  30I.  value,  bona  fide  paid,  (hall 

noc 


6o4  {D00t«  (Settlement  by  eftatc.) 

not  gain  a  fettlement  for  any  longer  time  than  the  inhabi- 
tancy thereupon  fhall  continue.  After  whtch^  the'  pur« 
chafer  ihall  be  liable  to  be  removed  to  his  former  legal  fet- 
tlement, prior  to  fuch  purchafe  and  inhabitancy  upon  it. 
And  the  edabliflied  conftrudion  of  this  a£i  hath  been,  par* 
fuant  to  the  intention  of  the  legiflature,  to  prevent  fraudu- 
lent purchafes.  And  therefore  it  hath  been  confidered 
not  to  extend  to  what  are  called  purchafes  in  law,  asdcvifes 
or  other  fuch  methods  of  coming  to  eftates  $  becaufe  they 
are  not  fraudulent.  Whereas  the  prefent  fettlement  is 
claimed,  by  being  rated  and  having  paid  towards  thepublick 
taxes  of  the  fpariih  ;  which  is  quite  a  different  method  of 
gaining  a  fettlement.  The  map  himfelf  is  here  perfonally 
rated.  The  tax  is  laid  upon  a  tenement,  ^*  late  Hcaper'si 
*•  now  John  Hine*s,*'  But  if  he  bad  been  only  rated  as 
ezcypiiTj  without  adding  his  name,  yet  furely  that  would 
imply  notice  of  the  man*s  being  an  inhabitant.  And  we 
sre  all  clear,  that  this  a<^  only  means  to  put  a  negative 
upon  a  perfon's  gaining  a  fettlement  by  making  a  fmall 
purchafe,  with  a  fraudulent  intention  to  gain  a  fettlement 
thereby,  in  the  pari (h  where  fuch  p\irchafe  is  madej  and 
that  it  doth  not  affe£l  any  other  method  of  gaining  a  fettle- 
ment. And  indeed  it  is  but  reafonable,  that  perfons  who 
have  been  rated  and  have  paid  towards  the  publick  taxes 
and  levies  of  aparifh  (bou!d  receive  allidance  from  that  pa- 
ri(b,  when  they  become  necei&tous  themfelves.  Bun^ 
Sittl.  Caf,  430. 

^atliet  fonen-  Purchafe]   //.  3  (?.  2    SahldgiWorth  and  Aldhufj*     Ei'* 

d^riBg  a  tene-  fjt}ard  Zhtfhord^  the  pauper,  was  born  at  Sabridgitvsrtb. 
^lueto  hU  uToi  And  his  father  being  feifed  in  fee  of  a  copyhold  cottage  in 
he  gains  no  fee-  J/dturyy  which  ufcd  to  be  let  at  25s.  a  year,  did,  about  a 
fid""h*''^"'  year  and  a  half  before  the  removal,  Surrender  the  faid 
^mg  I  cie-       copyhold  cottage  to  his  faid  fon  Edward  Shephard  and  his 

heirs,  who  were  thereupon  admitted,  and  lived  upon  iht 
fame  about  a  year  and  a  half,  and  then  fold  the  fame  for 
14.1.  2s.  6d.,  being  the  full  value  thereof.  The  two  juf- 
tices,  and  alfo  the  feffions,  were  of  opinion,  that  this  gained 
no  fettlement,  being  not  fuch  a  purchafe  as  the  ad  intended 
for  30I.  hmafide  paid.  It  was  moved  to  quafh  the  orders 
of  the  juftices  \  for  that  this  eftate  in  Aldhury  was  the  pau- 
per's own  by  a  furrender  from  his  father,  and  there  was  no 
difference  between  a  furrender  from  a  father  and  a  defccnt. 
But  the  court  denied  the  motion,  without  fo  much  as  mak- 
ing a  rule  to  fhew  caufe.  For  they  not  only  thought  that 
the  furrender  looked  fraudulent,  but  they  faid  that  the 
intent  of  the  (^atute  was^    to    prevent   perfons  gaining 
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fettlements  who  were  any  ways  likely  to  be  charge- 
able, and  therefore  provided  that  they  (hould  be  able  to  lay 
out  30I.  in  a  purchafe.  And  both  the  orders  were  cod* 
firmed.  %SfifflC,ibu  i  Barnardifi.  297.  Buru  SittL 
Cef.  56. 

But  in  the  cafe  of  Marwood  znd  Kenttfbury^  H.  29  G,  2.  Aconveyanct 
On  a  nrtofion  to  quafh  an  order  of  two  juftices,  and  an  or-  ^^?'^  *  ^jf'^*'.  *• 
der  of  feilions  confirming  the  fame,  for  the  removal  of  confijcmioVof 
Thomas  Conibiar  and  Mary  his    wife   from  Kent^Jhury  to  natural  ioveand 
Marwood:  The  cafe  was;  The  faid  Mary  had  conveyed  ■ffe^'oof  wjth- 
to  her  by  her  father,  in  confideration  of  natural  love  and  J^j  confuiTr"-  ' 
affeflion,  a  cottage,  garden,  and  plat  of  ground  at  Ken^  «ion  being  paid, 
tijburyy  for  the  rcfidue  of  a  term  of  99  years  then  determi-  *\f^^herTuJ- 
nable  on  the  death  of  one  Joan  Slocombe^  the  confideration  bandafciUc-" 
of  which  purchafe  originally  in  the  year  1689,  amounted  menu 
only  to  twenty  (hillings.     Mary  and  her  hufband  entred 
upon    the   premifes,    and    continued   thereon    for   feveral 
years,  until  the  leafe  determined  by  the  death  of  the  faid 
Joan.     Upon  which  they  were   removed  from  Kentijbury 
to  Marwood,     It  was  urged,  that  the  original  confidera- 
tion money  not  being  30I.  nor  any  confideration  paid  on 
the  fubfequent  conveyance  to  the  daughter,  it  was  fuch  a 
purchafe  as  the  ftatute  intended  (hould  not  gain  a  fettle* 
ment.     Unto  which  it  was  anfwered,  that  the  intention  of 
the  legiflature  was  not  10  extend  the  law  to  every  kind  of 
purchafe,  according  to  the  extenfive  legal  fenfe  of  the  word 
purchafe  ;  for  the  very  words  import,  that  it  is  to  be  a  pe* 
cuniary  purchafe,  or  where  an  equivalent  is  paid   for  an 
eftate,  and  not  where  a  man  comes  to  an  eflate  by  wilU 
donation,  fettlement  on  marriage,  or  the  like.     But  if  the 
word  purchafe  were  to  be  taken  in  that  extenfive  legal 
fenfe,  yet  there  is  a  dfiFerence  in  the  prefent  cafe ;  and  the 
true  queftion  will  be,  what  edate  the  hujband  had  :  For  if 
the  hufband  did  not  take  by  purchafe,  it  will  be  of  no  con- 
fcquence  how  the  wife  took ;  be^aufe  he  will  gain  a  fettle- 
ment by  the  inhabitancy,  and  (he  cannot  be  feparated  from 
him«     He  is  in  by  a£t  of  law,  in  the  right  of  his  wife} 
and  not  by  any  aft,  confent,  or  traffick  of  his  ^wn.     By 
Rydir  Ch.  J.     If  i  had  any  doubt,  I  would  noi  give  art 
opinion  now.    This  is  not  a  purchafe  within  the  meaning 
of  ihe  ad.     The  word  purchafe  is  not  to  be  taken  in  the 
largcft  extent  of  it,  but  is  confined  to  cafes  where  a  pecu* 
niary  confideration  is  paid.     Otherwife,  no  devife,  or  gift, 
or  fetilcment  on  marriage,  would  gain  a  fetlement,  unlefa 
there  were  a  pecuniary  confideration  paid.     The  intention 
oi  the  7i&  was,  to  prevent  fettlements  by  purchafes  for 
(^  all  money  confideratrons.     In  the  prefent  cafe,  the  huf- 
band is  not  Co  be  confideied  as  a  purchafer,  and  therefore 

he 


^o6 


from  f»ib^r  to  - 
fop  in  ccnfiiiera* 
tion  of  natural 
love  and  a  (fee. 
tion,  and  of  lo1« 
faint  •  feitlt* 
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he  acquired  a  fettlement  in  Ki-niifiury.  And  t>^  the  court 
unanimoufly,  the  orders  of  the  juftices  were  quaflied.  Burr* 
Sitti:  Caf.  386. 

And  in  the  cafe  of  IngUton  and  AJhalck^  E.  ,6  (7.  3.  Ri'^ 
chard  Sptddy  and  Rofe  his  wif«,  rtfiding  under  a  certifi- 
cate at  Ajiwuky  the  father  of  the  faid  Roft  conveyed  to  her^ 
in  confiJeration  of  natural  love  and  afFedion^  a  cuftomary 
cottage  at  AJiwick^  to  the  ufe  of  herfelf  for  life,  and  after 
her  deceafe  to  the  ufe  of  Jane  her  daughter  and  her  heirs. 
The  faid  Richgrd  and  Rcfi  his  wife  entred  upon  and  con- 
tinued in  poflefison  of  the  cottage  for  16  years,  and  then 
purchafed  of  their  daughter  Jane  her  remainder  in  fee  of 
the  premifes  fot  5I.9  and  afterwards  fold  the  whole  for  20 
guineas.  Afterwards,  the  faid  Richard  Speddy  and  RsJ'g  his 
wife  hecoming  adualiy  chargeable,  were  removed  by  order 
of  two  juftices  to  Ingliton  which  gave  the  certificate.  And 
the  feffions  being^cf  opinion  that  the  faid  Richard  and  bis 
wife  gained  no  Settlement  in  Ajmick^  confirmed  that  order* 
It  was  moved  to  quaOi  thefe  orders.  And  on  (hewing 
caufe,  they  were  given  up  by  the  counfel  as  indefenfible, 
on  the  authority  of  the  cafe  of  Marw99d\  this  being  a  vo- 
luntary fetilement,  and  not  a  purchafe  within  the  intent  of 
the  ftatute.     Burr.  Sittl,  Caf.  560. 

£\  29  G.  3.  K.  y.  U/ton.     John  Henwod  and  his  family 
were  removed  from  U/tonio Mortimer.  The  fefHons quafbed 
theorcier,  fubje A  to  the  opinion  of  the  court  on  the  following 
cafe :  That  the  pauper  was  originally  fettled  at  Ufun^  and 
caroe  torefiJe  with  his  father  about  23  years  years  ago  on  a 
cdrtage  and  premifes  at  Mortimer^  which,  in  0^$btr  1766, 
the  father  duly  conveyed  to  him  in  fee,  in conjideration  of  na* 
tural  iovi  and  affMion^  and  of  loL  to  him  paid  by  the  pauper. 
About  3  years  after  the  pauper  obtained  a  certificate  from 
Ufton^  6 Sited  ifl  January  1770,   and  afterward  occaiionaliy 
received  relief  from  Ufton  during  his  refidence  in  the  cot« 
tage  at  Afortimer ;  his  father  lived  with  him  on  the  pre- 
mifes until  his  death  about  8  years  ago.      The  pauper  was 
his  eldtfl  fon  and  heir  at  law,  and  continued  to  refideupoo 
the  premifes  until  1788,  vvhen  he  fold   the  fame  for  50^ 
and  returned  to  L^/<?n.— -By  the  court  :  This  conveyance 
was  in  confideration  of  natural  hve  and  effe&ion  as  well  as 
lol.,    and   we  cannc^t   fuppofe   that   loU   was   the  real 
value  of  the  eflate,  for  there  are  circumflances  to  fheiir 
the  contrary,  having  been  afterwards  fold  for  50I.    Thii 
btipg  a  donation  from   a  father  to  a  fon,  is  clearly  not 
a  purchafe  within  9    G.    c.  7.  notwithflanding  part  of 
the  confideration  was  in  money.     And  though  the  cer* 
rificate  was  conclufive    at  the  time,    it   was   afterwards 
done  away  by  the  pauperis  refidence  on  bis  own  property  at 
13  Mo*ti» 
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Ahrtimir.     Order  of  fci&ons  reverfed.     Durnf,  and  Eaji^ 
3^.251- 

And  in  the  cafe  of  Umlngton  and  Mlckleton^  T.  6  G,  3.  Apn»eh«fcbjra 
EUzabitb  Stanley  purchafcd  a  leafcholcl  tenement  in  the  pa-  ''^*"'?*'  ^""'"^ 

•  /I       rf-   a^-  »•<•         I        r  f   ^  \    r        t  ••/•   »n«rnige  under 

rim  of  Micktit$n^  for  the  fum  of  61.  for  the  remainder  uf  joi.  win  gaia 
a  term  of  1000  years.  S^he  refided  upon  the  fame  about  9  berhbibinda 
years,  and  then  was  married  10  Theophilus  Evans^  who  re-  fid|I*"*orthc  *** 
Tided  with  her  upon  the  faid  tenement  about  1 6  years ;  pitmirct. 
then  he  died;  and  after  his  deceafr,  {he  continued  upon 
the  prcmires  for  feverai  years,  and  at  lafl  fold  the  fame  for 
the  Aim  of  6  L ;  and  after  fuch  fate  was  removed  by  order 
of  two  juftices  to  Ilmingtpn^  the  place  of  her  hufband*s 
fetilemeot  before  their  interrfiarrtage.  And  the  felHons, 
upon  appeal,  confirmed  chat  order.  It  was  moved  to  quaOi 
thefe  orders.  On  (hewing  caufe,  it  was  u^ged  in  fupporc 
of  the  orders,  that  this  was  a  purchafe  by  the  wife,  clearly 
within  the  words  of  the  ftatuce,  uuder.the  value  of  30  L 
and  the  hufband  had  no  claim  to  it,  but  by  virtue  of  that 
purchafi:.  The  term  furvived  to  the  wife,  on  her  hufl>and*a 
death.  And  if  he  had  furvived  her,  he  could  not  have  had 
it  without  taking  out  ad minifi ration  to  his  wife.  On  the 
contrary,  it  was  anfwered,  chat  this,  though  a  new  cafe, 
yet  was  within  the  reafon  of  the  former  cafes.  In  cafes 
of  defcenr,  a  fettlement  is  gained,  though  the  original  pur- 
chafe be  under  30  I.  value  :  And  there  is  as  much  reafon 
why  a  fettlement  (hauld  be  gained  in  the  prefent  cafe. 
This  woman  bad  an  eftate  vefted  in  her,  when  Evant 
married  her ;  ivhich,  upon  the  marriage,  veiled  in  him. 
The  hufband  gained  a  fettlement  in  MickUtan^  by  40  days 
refidence  upon  his  own  edate ;  and  his  fettlement  com- 
municated itfelf  to  the  wife.  And  of  this  opinion  was  the 
court.  And  both  the  orders  were  quafhed.  Burr^  SittL 
Car.  566.     Black.  Rep.  598. 

£,  26  (r   3.     Havant  2in6  ff^arhUngton.     Two  juftices   A|rintofw»fle 
removed  John  Bridger  and  his  wife  and  fix  children  from  i*^'',J;,Vn°^^,'^ 
Havant  to  ff^arbiingtonm  The  fefljons  confirnicd  the  order,   30I.  vilue  win 
and*  flated   the  following  cafe :     That  /^fWam  Drid^er^  not  tain  a  (tuic^ 
(ather  of  the  pauper,  came  to  Havant  witn  a  ceriificdtc  "*"*• 
from   IVarblirigton :   That  John  Mody^  efcj.  lor  J  of   the 
manor  of //tft/d/7/y  by  copy  of  court-roll,  granted  to  the 
faid  IVdiiam  and  his  heirs,  one  parcel  of  wafte  ground 
called  the  Gravel  Pit ;  and   which  did  not  appear  ever  to 
have  been  granted  before.    lP''^tlliam  buiit  a  houie  thereon, 
and  lived  therein  for  feverai  years  as  owner  thereiT ;  he 
afterwards  borrowed    100 1.  tA  Alary  Roper^   and  furrcn- 
dered  the  premifes  for  fecuring    the  fame;    and    on    the 
noney  not  being  paid^  £he  was  admitted.     She  a^terwarHs 

fold 
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fold  her  interefl  to  John  Hamm^nd^  who  was  thcrcopoci 
admitted.  After  the  death  o(  fVUliam'B''idger^  his  heir  at 
kw  fdd  his  equity  of  redemption  to  faid  Hammcnd  foe 
20  !•  17  s.  and  furrendered  the  fame  accordingly.  It  ap- 
peared  by  the  court  books  that  lyilliam  Bridger  vras  ad- 
mitted, on  the  lord's  grant,  to  one  parcel  of  land  caHed 
the  Gravel' land^  and  in  the  copy  of  bis  admiiHon  were 
thefe  words,  ^-^fine  one  Jhiltiitgj  heriet  one  JbUling^  qnk^rent 
one /hilling**  That  Moody  z  (Reward  proved  that  he  was 
u fed  to  grant  fmall  parcels  of  the  waftes  of  the  faid 
manor  for  fmall  pecuniary  coniiderations,  but  he  never 
knew  him  make  fuch  grants  without.  That  the  value 
of  the  faid  parcel  of  land  at  the  time  of  the  faid  grant  did 
not  exceed  30  s.  or  40  s.  and  William  Bridger  was  at  that 
time  a  very  poor  man.  It  did  not  appear  whether  any  pe« 
cuniary  consideration  was  given  for  the  f^d  grant,  or  it  was 
voluntary  and  without  any  confideration.— — The  court 
feemed  to  referve  their  opinion,  whether  fuppofing  this  to 
have  been  a  voluntary  grant,  it  would  have  difcharged  the 
terti/icate,  fo  as  that  the  pauper  would  have  gained  a  ku 
tlement.  But  they  were  of  opinion,  that  it  was  incumbent 
on  the  appellants  10  have  fatisfied  the  feffions  that  this  was 
a  voluntary  grant ;  and  they,  not  having  done  fo,  cannot 
now  impeach  the  order ;  for  as  it  does  not  appear  upon  the 
.  face  of  it  to  be  wrong,  the  court  mud  take  it  for  granted 
that  it  is  right.  And  they  were  of  opinion,  that  there  ap- 
peared fuificient  in  this  cafe  to  (hew  that  this  was  a  pwrcbafe. 
Both  orders  affirmed.  *  Caf^  by  Durnf^  (^  £^,  i  V.  241* 
[L.  Mansfield  was  abfent  ] 

AfHHthtfefoi'         Thefum  of  30  k  bona  fide  paidl    ^'  ^3  G,     St.PauTs 
sol.  p.rt of        jyaldm  and  Kimpfton.     There  was  a  fpccial  order  ftatcd at 

wnien  wis  paid  y  rz-i  t_ij  •     o 

by  the  panib  «.f.   fewons.     A  perfon  purchaled  a  copyhold  tenement  in  0/. 

ficers.  Paulas  If^aLun^  which,  with  the  fine  and  fees  paid  to  the 

court,  amounted  to  30 1.;  and  it  appe3red  by  the  fame 
order,  that  the  officers  of  the  pari(h  of  Kempflon  had  given 
him  40  s.  towards  paying  his  fine  and  fees.  Therefore  it 
was  inlifted,  that  this  was  fraudulent,  and  not  a  good  pur* 
chdfe  v/ithin  the  ftatute,  fufficienc  to  gain  a  fettlemenr. 
But  bv  the  whole  court :  We  cannot  take  notice  of  its 
being  fraudulent,  unlcfs  the  juftices  had  ai^judged  it  fo*  And 
the  order  was  confirmed.     Foley^  238. 

Porchife  fr.i  39\       7".  8  ^  9  G\  2,  l^tdford  ^t\^  IVad'di'^gham.  Two  jufticci 

bai  30I.  ihcr.t,f    ^gn^ove  f lands  GUI  from  IVaddingbam  to  Tedford.     Upon 

w»fc  borrowed  on  ,        ,        -   ,,  «         x  r        •    1 1  r  i      1    •  «   t   / 

montage  of  the    appeal,  the  felhons  Itated  ipeciallv  a  cafe  to  belaid  before 
p/eoi:ie».  ihc  judgc  cf  affizc ;  viz.  That  Francis  Gill  being  ftltlcd 

at  Tid/ord^  contra<3ed  with  Jobn  /ftkin/on  for  a  houfeajid 
curtildg«  in  ff^addingham  for  39  1.  which  was  conrey^  to 
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Gill  and  his  heirs  accordingly,  GUI  paid  9!.  and  I/aac 
Briftol  paid  ihc  remaining  30 1.  to  Atkinfon  by  G///'s  order. 
About  a  month  after  the  cxecutinn  of  the  conveyance,  Gill 
mortgaged  ihe  premifes  to  the  faid  Ifaac  BnJlcL  GUI  con- 
tinoed  in  poiTeffion  about  four  year-;  after  the  mortgage. 
Then  Briftol  entred,  by  virtue  of  the  faid  mortgage  and 
releafe  of  the  equity  of  redemption.  Then  the  inhat^itants 
of  JVaddingbam  procured  G/V/,  being  out  of  poffeffion,  to 
be  removed  to  Tedfard^  The  order  of  feflions  recites^ 
that  whereas  the  judges  of  affize  had  not  time  to  hear  and 
determine  it,  and  whereas  the  parties  agreed  this  to  be  the 
(rue  ftateof  the  cafe  ;  therefore,  upon  hearing  counfel  and 
further  evidence  on  both  fides,  this  court  doth  declare  and 
adjudge,  that  the  purchafe  made  by  Gill  was  fraudulent, 
and  that  the  fettlement  of  Francis  Gill  is  at  Tedford-,  but 
that  the  pariffaioners  of  Tidford  are  no  ways  concerned  in 
the  faid  fraud.— —It  was  moved  to  qua(h  thefe orders;  and 
urged,  that  the  jufticfs  in  their  adjudicatit  n  depart  from 
their  premifes.  For  the  a£l  doth  not  extend  to  any  cafe 
where  the  conftderation  exceeds  30 1.  But  here  the  con- 
iideration  is  above  30 1.  And  it  appears  to  have  been 
bona  fidt  paid  by  Gtll\  p^ri  by  himfelf,  and  part  by  his. 
crtler  (though  by  the  hands  of  Briftol),  It  doth  not  even 
appear  that  Briftol  had  lent  it  t6  him  \  therefore  it  (hall 
be  taken  that  it  was  G///'s  own  money..  And  no  circum- 
ftances  of  fraud  are  ftatcd  :  And  therefore  if  this  conclu- 
fion  of  the  justices  at  ftflions  be  drawn  from  the  premiies 
ilated,  it  is  a  conclufton  contrary  both  to  the  law  and  to 
the  fa^ ;  and  the  court  will  themfelves  judge  of  it  and 

fct  it  right. On  the  other  fide  it  was  argued,  whether 

the  fum  paid  as  condderation  money  was  greater  or  icfs; 
if  there  be  fraud,  it  poif jns  the  whole.  Thcjuftices  are 
the  proper  judges  of  fraud ;  and  they  have  adjudged  that 
it  was  a  fraudulent  purchafe.  And  it  appears  upon  the 
face  of  the  cafe,  as  dated  for  the  judge, of  aflizc,  that  it 
was  fo.  But  that  is  not  all :  They  are  not  confined  to 
this  ibte  of  the  fads.  For  they  heard  further  evidence  on 
both  (ides,  before  they  adjudged  the  purchalie  to  be  frau- 
dulent.—-By  L.  Hardwicke  Ch.  J,  It  muft  be  further 
evidence  of  the  fame  fa6t:  For  the  (lace  of  the  cafe  made 
for  the  judge  of  aflize  was  before  agreed  between  the  par- 
ties  to  be  the  true  ftate  of  it*  This  cafe  doth  not  appear 
to  be  within  the  ad;  for  the  ad  is  confined  to  purchafes 
under  30  K  Now  in  the  prefent  cafe,  the  consideration 
was  39 1,  and  was  bona  fide  paid  to  the  vendor.  And  it 
would  be  pretty  hard  to  fay,  that  the  juftices  had  a  power 
upon  this  act  to  eii4uire,  whether  i)r  no  the  purchafer  bor*- 
Vol.  III.  Q,q  rowed 
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rowed  the  money.  It  is  a  common  cafe  to  borrow  moncfi 
to  make  up  the  price.  And  as  to  the  fraud,  it  is  true,  that 
the  jufliccs  are  the  proper  judges  of  fraud.  But  fraud  is  a 
fadl  which  mud  be  found.  It  muft  be  fo  by  a  jary  upon  a 
fpecial  verdia.  The  juftices  arc  judges  of  the  fad  ;  and 
they  may  judge  of  the  fraud  arifing  from  the  hSt.  If  ihty 
haJ  generally  found  the  fraud,  we  might  have  been  bound 
by  fuch  general  finding :  But  when  they  ftate  the  fafis 
particularly,  the  matter  is  as  much  open  for  our  determi- 
nation upon  it,  as  it  was  for  theirs.  And  the  whole  court 
was  of  opinion,  that  from  the  faf^s  dated,  here  is  no  fuffi* 
cient  evidence  of  fraud.  And  both  the  orders  were  quaih* 
ed.  Burr,  SettL  Caf,  57. 
Mort„g.een.  ^         Q    ^       Q^.j-fj  ^„j  Stochland.     John  Spiller,  the 

If  inp  as  princi-  •>  °  ^  riJ 

pAicisiJitorabcve  p'^upf^r,  wa?  3  mortgagee  or  a  term  tor  151.;  and  30s. 
50I.  were  due  to  him  for  interefl,  and  18  I.  10  s.  more  on  bond 

and  fimple  contraft.     The  mortgagor,  died.     SpilUr  took 

out  sdminiftraiion,  as  principal  creditor ;  entered  and  was 

pofFcffed  ;  and  fo  continued,  till  removed  by  the  original 

o.der.     By  the  court:  Splllcr  gained  a  fettlcment,  as  a 

purchafcr  for  a  conficferation  of  more  than  30 1,  bona  fid* 

paid.     Str.  1162.     Burr^  SettLCaf,  it(). 

Acottapcdeviffd       E,  14  G.  3.  Everjhylt  and  IVohurn.     The  paupers  (two 

to  the  pauper       fidcrs)  rcfided  at  Everjbdt  under  a  certificate  from  fVoburn, 

hViTCgai'nT^    A  perlon  intitled  to  a  lor«^  term  of  years  in  a  cottage  in 

a  fc.t!c!nen:.       Evcrfiolt^  afrer  having  dcvifed  \i  to  jndriw  P swell,  fun  of 

their  father  PFilliam  Powell,  adds,  that  *^  it  is  alfo  my  wlH 
*'  and  pleafure,  that  the  faid  If^ilUam  Powell  (their  father} 
"  and  his  wife  and  children  fliall  have  free  liberty  and 
**  power  during  their  natural  life  to  dwell  in  it."  And 
accordingly,  lVill:afn  Powell  and  his  wife,  and  their  faid 
i.in  Ar.be-Ms  snd  the  two  daughters  (the  paupers)  rcfidcd 
in  it  till  iV'xdlam  PoweWs  death.  By  the  court  clearly: 
The  fciikment  cf  the  daughters  (the  two  paupers)  is  ia 

Lv.rjlyAi.     Burr.  Setil.  Caf.  851. 
L^ylr*(»  ont  mo-    '     //,  5  Q^    j^,    Dumhurch  and   South  Kllworth.     Edward 

T'ln-^lVmZi'ft  T'tf^v^'^'t  a  certificate  man  from  Dunchurch,  together  with 
4.n!i"r7oi'.''«iir  his  wife  EU^abiiby  were  joint  purchafcrs  of  a  houfe,  yard, 
notg*.„afci-  and  garden  at  Scuth  Kilwortb^  and  paid  for  the  purchafc 
*  thereof  19  I.   and  upwards.     He  laid  out  about  15  1.  more 

m  lepiirs,  and  built  a  new  (hop  on  part  of  the  prcmifcsj 
and  was  taxed  afrer  the  rate  of  a  tenement  of  30 1-  value, 
and  refided  in  the  fame  till  his  death.  After  his  death,  bis 
widow  the  pauper  Elizabeth  continued  in  poffcffioii  for  10 
months  and  more;  afterwards  fold  part  of  the  prcmifcs  for 
upwards  of  30 1,  and  referved  part  to  herfelf  i  but  removing 
cut  y[  the  fame  into  another  houfe  in  ihc  famcparifli,  and 

•  •  bccoffling 
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becoming  afliially  chargeable,  (he  was  removed  by  order 
of  two  juftices  to  Dutuhurch  which  gave  the  ccnificate, 
and  the  kfllons  confirmtd  that  oxdcr.  Jt  was  moved  to 
quaih  thefe  orders  ;  for  that  the  p3L'per  on  this  ftate  of  the 
cafe  had  gained  a  fettlement  at  South  Kilwcrtb.  By  the 
court :  The  whole  qucfiion  is,  Whether  this  woman  was  a 
hona  fidt  purchafer  of"  an  efiate  of  30  K  value?  She  cannot 
be  prefumcd  to  have  come  to  it  by  defcent,  or  executor- 
fliip,  or  any  fuch  lilcc  a<^  of  law,  becaufe  the  contrary  ap* 
pears.  She  and  her  hufband  were  joint  purchafers.  They 
took  jointly  and  by  cntierty,  and  not  by  moieties.  If  {o^ 
fhe  can  only  ftand  in  the  fame  fituation  as  her  hufband  did  ; 
which  is  that  of  a  purchafer.  And  as  to  (he  value,  the  a<£t 
takes  it  according  to  the  purchafe  money  a^ually  paid; 
and  no  money  afterwards  laid  out,  can  mitke  the  prior  pur- 
chafe  of  a  greater  value  than  it  really  was  at  the  time  of 
making  it*  Therefore  (he  gained  no  fettlement  by  this 
purchafc.  And  the  orders  were  confirmed.  Burr*  SeUU 
CaJ.  553.     Black,  Rep,  596. 

7*.   27  G,  3.     MattiniUy  and  Ihchjidd.     IV,  JVheailey  I^u^hirefor  39I. 
and  his  wife  and  fon  were  removed   from  A'fattin^Ly  to   17  s- 6dthcpie- 
Hecifield.     The  feffions  quaflied  the  order,  fubje^  to  the  "^11'^^^%^.^ 
cpinioa  of  the  court  on  the  following  cafe.— —On  18th   forjsL  wricji 
June  1769,  the  pauper  came  to  Muttinglty  w\i\\  a  ccriiri-   va?  never  paid, 
cate  of  that  date  from  Hcckjieldy  and  continued  to  live  at  o^V^cr^ 7^*171 
AfatilngUy  until  the  time  of  the  removal  :  Whilft  the  pau-   6d  bonafiJi 
per  continued  fo  to  refide,  and  previous  to  the  3d  oi  Augufl  F*-^' 
1780,  he  contrafied  with  ^John  Irnmonger  for  the  purch,ifc 
of  a  copyhold  tenement  at  MattingUy^  which  had  been, 
previous  to  fuch  contrad,  mortgaged  to  one  T.  BaiUy  for 
32  L  which  money  was  unpaid  at  the  time  of  makinjr  the 
contrad^;  which  contrafl  wa?,  that  the  pauper  (hould  [^^y 
39I.  17  s.  6d.  for  the  faid  tenement,  which  fum  was  inclu- 
five  of  the  32  1.  due  on  the  faid  mortizgc,  and  the  pauper 
paid  10  Ironmonger  7  1.   17  s.  6d.  which,  wiih  32  1.  to  be 
paid  toBai/ey,  mz^c  the   aforefaid  fum  of  39  1.  17  s.  6?, 
On  the  3d  Augufl  1780,  the  pauper  was  admiticd  to  the 
faid  premifes  on  the  furrender  of  Ironmonger,  fubjedl  to  a 
morrgage  furrender  for  the  32  I. .to  Bai'ey^  anH  the  pauper 
afterwards  entered  jnro  pofieffion  of  the  premifes,  and  con- 
tinued poffeflcd  thereof  for  four  years,  during  which  he  paid 
to  the  faid  BaiUy  two  yesrs  intereft,  which  was  all  the  In- 
tercfl  BaiUy  received  after  the  purchafe.     He  never  paid 
off  the  faid  mortgage  money  ;  and  in  'he  year  1784  he  de- 
livered  up  the  pofleflion  of  the  faid   premifes  to  the  faid 

Bailey, MilUi  argued,  that  the  value  of  the  eftatc  pur- 

chafed  by  the  pauper  was  more  than  fufficient  to  fatisfy  the 

Q^q  2  words 
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words  of  the  ftarute  9  G.  i.  c.  7.  for  it  is  ftated,  that  ite 
pauper  contraded  for  the  purchafe  of  the  eftate  for  39 1. 
The  value  then  being  fufficient,  and  the  mo'ntj  bmafide 
paid  to  the  vendor,  it  is  fufficient  if  he  be  fatis(ied»  whether 
by  payment  at  the  time  by  a  debt  liquidated,  or  by  any 
other  mode ;  the  manner  in  which  the  money  is  paid,  is 
perfectly  immaterial.  And  he  cited  the  above  cafes  of  K, 
V.  Slockland^  K*,  v,  Tedford^  and  K.  v.  Dunchurcb.^^Bur^ 
rough  contra  was  ftopped  by  the  courts  who  faid  the  only 
queftion  was.  Whether  the  purchafe  made  by  the  panper 
was  in  h&.  of  the  value  of  30 1,  bonafidt  paid  ?  It  is  not 
even  pretended  that  the  Turn  of  30 1.  has  been  paid  at  all, 
but  on  the  contrary  no  more  than  7L  17  s.  6 d.  for  the 
pauper  only  purchafed  the  intered  of  the  mortgagor  fubjeft 
to  the  mortgage.  Now  the  eftate  was  mortgaged  for  32  L 
therefore  the  mo/tgagor's  intereft  fubjeft  to  that  was  only 
7 1.  17  s.  6  d.  which  was  the  whole  of  the  pauper's  pur« 
chafe.  The  eftate  having  been  mortgaged  for  321,  the 
inftant  the  mortgagee  got  into  poflei&on,  he  might  have 
gained  a  fettlement  upon  it ;  if  fo^  the  mortgagee  was  a 
purchafer  for  32  I.  and  the  pauper  only  pt^chafed  fubjed 
to  that  charge }  had  the  purchafe  money  been  bonajidt 
paid,  the  court  would  not  have  enquired  how  the  pur* 
chafer  came  by  the  money,  nor  whether  he  mortgaged  the 
-  eftate  for  the  payment  of  it ;  that  mighjt  be  a  quefiion  of 
fraud  for  the  confideration  of  the  feffiona  ;  bujt  in  order  to 
conftitute  a  purchafe  within  9  G.  i.  the  fum  of  30 1.  muft 
not  only  be  paid  in  point  of  fa£l,  but  muft  be  alfo  bona  fide 
paid.— -Order  of  fei&oos  quaflied.  Caf.  by  Durif.  and 
Eaft^  2  V.  12. 
Where  the  per-  M*  30  G.  3.  K,  V.  Scammondin*  C.  BotUmley  and  his 
^■^*."***"*7  .  wife  were  removed  from  Scammandin  to  Soyland  both  in  the 
deeds  was  i%u  ^  ^^^  Riding  of  Torijhiri.  The  feffions  difcharged  the 
hot  the  fum  i:na  Order,  fubje£t  to  the  opinion  of  the  court  on  the  following 
/^ir  paid  irai  30I.  ^afe.     The  pauper  being  legally  fettled  in  Sojtamk  made 

an  agreement  with  one  Harrifon  for  the  purchafe  of  an 
eftate  in  Rijhworth  for  28  1.  and  the  confideration  men- 
tioned in  the  deeds,  and  in  the  receipt  indorfed,  was  281.  but 
the  appellants  produced  parol  evidence  to  prove,  that,  before 
the  deeds  were  executed,  the  vendor  declared  that  as  the  agree- 
ment was  not  in  writing  be  was  not  bound  by  it,  and  having 
fmce  had  30).  offered  for  the  eftate,  he  would  not  takelefs, 
nor  would  he  execute  the  deeds  unlefs  the  purchafe  money 
were  made  up  that  fum.  Upon  which  the  pauper  ad- 
vanced 1 1.  13  s.  more,  which  with  5  s.  owing  from  /izr- 
rifon  (othe  pauper,  was  infifted  made  uptheitim  of  30  !• 
but  the  ^^t^^  were  not  altered,  and  the  confideration  there- 
19  mentioned  was  left  according  to  the  original'  agree- 
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ment,  viz.  i8 1.  The  counfcl  for  the  appellants  contended 
that  this  was  a  hcna  fidi  purchafe  for  30  !•  But  the  court 
were  of  opinion  that  no  parol  evidence  could  be  given  to 
contradift  the  conftderation  mentioned  in  the  deeds.  The 
eftate  purchafed  was  the  eftate  of  Httrrijarf^  wife  }  and  in 
the  deed  there  was  a  covenant  from  Harrifon  that  he  and 
his  wife  would  levy  a  fine  unto  C,  Bottomhy  in  fee,  of  the 
premifes,  at  the  coft  of  Botumley ;  towards  the  expence  of 
which  fine  C.  BottomUy  left  in  the  hands  of  his  attorney  4 
guineas.  The  pauper  refided  above  three  months  upon  the 
premifes,  and  afterwards  fold  them  to  his  brother,  J,  Bot^ 
torn  ley.  To  this  conveyance  Harrifon  and  his  wife  were 
parties ;  and  it  recited  HarrifQn\  covenant  in  the  former 
deed  to  levy  a  fine ;  but  as  fuch  a  fine  had  not  then  bcea 
levied,  it  was  agreed  that  inftead  thereof,  Harrifon  and  his 
wife  fliould  acknowledge  and  levy  a  fine  of  (he  premifes 
untoBoiiomliy  in  fee,  which  was  in  //.  term  1787  levied 
accordingly  ;  part  of  the  expence  thereof  was  difchargcd 
by  the  4  guineas,  fo  left  in  the  hands  of  the  attorney  by 
the  pauper,  and  the  other  part  was  paid  by  Bottomhy,  And 
the  feffions  being  of  opinion  that  the  4  guineas  was  to  be 
confidered  as  part  of  the  conftderation  under  the  z&,  of  par- 
liament, and  that  C  Bottomley  by  fuch  purchafe  gained  a 

fettlement  in  Rijbworthj  difcharged  the  order. L.  Kmyon 

Ch,  J.  faid,  it  was  clear  that  the  party  might  prove  other 
confiderations  than  thofe  exprefTed  in  the  deed.  It  is  per- 
mitted in  all  cafes  of  covenants  to  ftand  fcifcd  to  ufes. 
And  in  Filmer  v.  Gott^  where  the  confiderations  mentioned 
in  the  deed  were  10,000  I.  afid natural  love  andaffe^iion^  the 
Lords  Commiinoners  of  the  Great  Seal  dire<Sted  an  ifTue  to 
try,  whether  natural  love  and  afFedlion  formed  »ny  part  of 
the  conftderation,  the  eflates  being  worth  near  30,0001. 
On  an  appeal  to  the  Houfe  of  Lords  this  was  confirmed  $ 
and  the  jury  on  the  trial  of  the  iflue  finding  that  natural 
love  and  affe^ion  conftituted  no  part  of  the  confideraiiony  the 
deed  was  afterwards  fet  afide  by  the  Lord  Chancellor* 
Afhburft  ].  concurred.  (Buller  and  Grofe  ]*.  abfent.)  Or- 
der of  fefficns  affirmed.     Durnf,  and  Eaft^  3  V.  474. 

That  a  ptrjon  may  not  bi  removed  from  his  oivn^  although  „  , 
Mtfittfed  thereby.  mom"  lelr^ 

M.  30  G.  2.  ^ythrop  Rooding  and  IVhite  Rooding.  ff^il-  his  own. 
Kam  Gates^  hufband  of  the  pauper  Sufanrah  Gates^  being 
fettled  at  IVhite  Rooding^  went  away  and  left  his  wife  and 
children.  Whereupon  (be  and  her  children  went  and  lived 
for  the  fpace  of  40  days,  without  her  hufband,  in  a  copy, 
hold  tenement  of  her  hu(band*s  ac  Aythrop  Rooding,  Two 
juftices  iemo\'e  her  to  fVhite  Rooding^  as  the  place  of  her 

(iq  3  hufband'i 
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hufband*s  fettlement.     The  fe/IiDns,  upon  appeal,  quafli 
that  order.     It  was  moved  to  quafh  the  order  of  fcflions  ; 
and  argued,  that  though  this  was  the  hufband's  own  eftate, 
yet    his    wife    and    children  might  be  removed  from  it  ; 
that  he  himfelf  could  not  have  gained  a  fettlement  upon 
the  faid  eftave  without  refidence  upon  it,  for  otherwife  z 
man  who  had  property  in  divers  pariihes  might  have  dif- 
ferent fcttlements  at  the  fame  time.     On  the  other  hand,* 
it  was  admitted,  that  neither  the  wife  and  children,    nor 
even  the  hufband  himfelf,  could  have  been  removed  to  this 
place,  where  the  hufband  had  never  refided ;  but  it  was  in- 
lifted,  that  they  were  irremovcablc  from  it,  as  they  were 
inhabiting  upon  their  own  eftate.     For  they  did  not  come 
to  inha' it  there  as  intruders  or  vagrants,  but  to  refide  upon 
their  own;  and  no  pcifons  can   be  removed  from  their 
own,  be  the  value  ever  fo  fmall,   or  let  them  come  to  it  ia 
v.hat  manner  foever.     By  the  court:  There  doth  not  ap- 
pear any  difl'cnC  of  her  hufband  from  her  going  there,  and 
therefore  it  is  rather  to  be  prcfumed  that  ilie  went  wiih  his 
confcnt.     The  hufband*s  fetilement  remains  as  it  was,  but 
neverthelefs  the  y/ife  v;as  not   removeable  from  his  cUate. 
It  is  one  thin;^  to  fay,  that  a  perfon  may  not  be  removed  j 
snd  another,  that  fuch  perfon  doth  not  giin  a  fettlement. 
The  hi^fi^snd  himfelf   would  not  have  been  leaoveable 
from  his  own  if  lie  had  gone  thither.     A  man'i  right  to 
rcHde   upon  his  own  err  ale  is  founded  on  Magna  charta, 
which  fays  that  a  man  Hull  not  be  difleifed  of  his  freehold. 
A  wife  hath  a  natural  ri<;ht  to  go  and  refide  upon  her  hiif- 
band's  ellate.     If  fijs  had  gone  a^ainft  her  hufband's  con- 
fent,  it  would  have  made  an  alteration.     And  the  court 
were  unanimous,  that  the  juftices  could  not  remove  her, 
from  her  hufband's  property.     Bum  SettL  Caf.  412. 

E.  ^  G,  3.  Lt'tvis  and  Blackfordhy.  Jojtph  //ci<//,  huf- 
band  of  J;jne  Ihvje  the  pauper,  took  a  tenement  of  10  K 
31  year  at  Blackfordhy^  and  refided  there  above  40  days. 
Afierv.'arJs  he  took  a  tenement  at  L^^<// of  above  10  La 
year,  and  went  and  refided  therefor  above  40  days,  leaving 
his  wife  at  Bkckfordby,  Then  he  returned  to  Blackfird^^ 
and  flayed  with  his  wife  there  27  days.  And  on  his 
leaving  her,  and  going  away  to  Lecds^  twojuftices  remove 
her  from  Blacifordby  to  Leeds^  as  to  her  place  of  fettle- 
ment. It  was  agreed,  that  her  fettlement  muft  follow 
that  of  her  hufband  :  But  the  court  were  of  opinion,  that 
the  juftices  had  no  power  to  remove  her  from  Blackfirdhyy 
vihili^  her  hufband's  intereft  there  fubfifted.  The  hufband 
himfelf  could  not  have  been  removed  from  his  own  tene- 
ment zi  B  ad'fcrdhy^   the  Icafc    whereof  wag    unexpired. 

And 
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And  if  they  could  not  have  removeJ  the  man  himfclf  frorn 
bis  own,  it  follows  that  they  could  not  remove  his  wife  To 
long  as  it  remained  hi'.  Burr,  Settl.  Cuf,  524.  Black.  Rep. 
466. 

How  far  a  certificate  perf on  fl)  all  gam  a  fettlement  by  an  whfthpra  cir- 
ijlatg  of  his  ovjrty  notwitt)Jianding  thg  abcve-jaidjiaiute  cf  the  tificarr  rerfon 

E.  5  G,  Burclear  and  Eaftwoodha^,  Abraham  Hicket  filing  on  hit 
comes  with  a  certificate  into  the  parifh  of  Ea/ivjocabayy  •wneaate. 
and  afterwards  marries  one  Sarah  Smith,  Her  father  fur- 
renders  to  her  a  copyhold  eftate  of  20  s,  a  year,  and  {q  the 
hiifband  had  it  in  her  right.  By  the  cojrt  :  The  nnan 
has  gained  a  fettlement  in  Eajlwoodhay  \  for  a  man  carinut 
be  turned  out  of  his  own,  be  it  never  fo  fmall.  And  by 
FortefcueJ.  The  party  here  could  not  be  removed  :  And 
not  removeable,  tand  gaining  a  fettlement,  are  the  fame 
thing.  Then  it  was  objeded,  that  the  perfon  being  a 
certificate  perfon,  he  gains  no  fettlement,  unlcfs  he  rents 
a  tenement  of  10  K  a  year,  or  exercifeth  an  annual  ofHre  ; 
and  that  llatute  being  an  explanatory  adt,  is  not  itfelf  to 
be  explained,  and  confequently  cannot  be  taken  farther 
than  the  words.  But  by  the  court :  This  is  not  an  ex- 
planatory adt,  but  a  new  law,  and  mud  therefore  receive 
a  liberal  conftrudticn.  The  exceptions  in  the  flatutc 
prove  this  cafe,  being  a  cafe  more  reafonable  than  cither  • 
that  are  there  mentioned  \  and  the  parliament  never  in- 
tended to  put  a  certificate  man  in  a  worfe  condition  than 
anftther  perfoa.  CaJ.ofS.  i2i,  5/r.  163.  Burr.  S^ttL 
Caf,  221. 

[Note,  Where  it  is  faid  all  along  throughout  this  courfc; 
of  fettlements,  that  a  perfon  not  removeable  for  40  days 
thereby  gains  a  fettlement;  this  is  to  be  underflood  with  . 
refpcft  to  the  particular  inftancc  only  then  fpoken  of  :  For 
it  is  by  no  means  univerfally  true,  that  every  perfon,  who 
refides  40  days  unremoveable  doth  become  thereby  legally 
fettled.  A  yiri;a«/ not  removeable  for  40  days,  gains  no 
fettlement  unlefs  he  ferves  out  his  year  :  A  bajlard,  with 
its  mother  for  nuture  for  40  days,  doth  not  thereby  ac- 
quire any  new  fettlement :  So  a  wife  refiding  upon  the 
bufband's  eftate  :  So  si  certificate  ferjhn,  or  one  reddiir.g  on 
a  purchafe  under  the  value  of  y^  1.  and  not  adiually  charge- 
able, though  they  are  irremovcable,  yet  by  fuch  refiJence 
they  acquire  no  fettlement.] 

H,  6  G,  Ivinghoe  and  Stontbridge,  A  certificate  man 
made  a  purchafe  in  Stonebridge^  and  his  apprentice  lived 
with  him  for  above    40  days   upon  the  purchafeJ  cilatc 

Q,  q  4  there  ; 
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there  :  And  by  the  court.  The  apprentice  thereby  gained 
a  fettlement ;  for  when  a  certificate  man  makeih  a  pur- 
chafe,  he  immediately  ceafeth  to  be  there  in  nature  of  a 
certificate  man,  and  becomes  a  fettled  inhabitant,  and  con- 
fequently  his  apprentice  with  him.     Str.  266. 

E»i6G,2*  StamfildsLtidSpotlaflJ.  If  zt\  cAztt  Jefiinds 
to  a  certificate  perfon,  it  gains  him  a  fettlement,  becaufe 
it  is  by  operation  of  law,  and  not  by  an  zGt  of  his  own  ; 
and  as  the  ftatute  hath  been  laid  open  in  cafes  of  defcents, 
it  ought  to  be  fo  in  cafes  of  purchafes.  And  by  LeeCb,  J« 
the  ftatute  of  the  8  &^  9  /K  hath  received  a  liberal  con- 
firudion ;  and  hath  been  held  to  gain  a  fettlement,  both 
in  defcents  and  devifes,  and  purchafes.  On  the  13  ^ 
14  C,  2.  the  conftrudion  has  been,  that  let  the  value  be 
what  it  will,  a  perfon  cannot  be  removed  from  his  own ; 
and  it  feems  to  be  the  fame  upon  the  certificate  ad;  for  if 
he  is  not  removeable  within  the  13  Cs^  14^-2.  be  is  not 
removeable  on  the  certificate  zEt,  1  StJf.C,  316.  Burr. 
SetiU  Caf.  205. 

T*  \b  G.  2.  Deddlngton  and  Durb  Tew.  A  certificate 
man  purchafed  a  houfe  for  42 1,  lived  in  it  many  years, 
then  fold  it,  and  becoming  chargeable  was  fent  back.  It 
was  infifted,  that  the  9^  10  IV.  c.  11.  faying,  tf  f/r///- 
caU  manjball  gain  afettUment  by  no  ail  wbatjoever^  unlifi  tbi 
taking  10  I.  i  year^  er  ferving  an  annual  office^  this  man, 
not^hhftanding  the  purchale,  might  be  fent  back  :  and  it 
was  faid  to  differ  from  the  cafe  of  BurcUar  and  Eaftwoi- 
hay^  where  the  furrender  of  a  copyhold  to  the  certificate 
man's  wife  was  held  to  gain  him  a  fettlement }  becaufe 
there  it  was  not  his  own  a6\  (as  this  purchafe  is)  but  it 
came  to  him  by  operation  of  the  law.  But  the  court  ^^id 
not  thipk  tliis  a  fufBcient  diftindion,  and  faid  a  purchafe 
was  in  its  nature  an  excepted  cafe  :  and  his  felling  it 
afterwards  made  no  alteration.  Str,  1193.  Burr.SettL 
Caf,  220. 

H.  iiG.  2.  Cold  Ajhton  and  Woodchiftir.'  Cafe  ftatcd 
for  the  opinion  of  thecoiirt;  In  July  1725,  Daniel  Har- 
rifon  and  Mary  his  wife,  and  fViUiam  their  fon,  ^^ent  with 
a  certific  ate  from  IVcodcbefter  to  Cold  Ajbton.  They  all 
lived  in  the  parifh  of  Cold  /tjhton  from  July  1725,  till 
about  C/>rj^mtfr  1:28,  at  which  time  tViUiam  Fiao  iVt 
father  of  the  faid  Mary  died  inteftate,  leaving  the  (aid 
Mary  his  daughter  and  five  other  children,  and  being  at 
the  time  of  his  death  poflefled  of  and  intitled  to  a  teoe- 
tiient  and  two  acres  and  an  half  of  land  of  the  yearly 
value  of  61.  178.  in  Cold  AJht^n^  for  the  remainder  of  a 

term 
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term  of  82  years,  determinable  on  the  death  of  himfelf 
and  Che  faid  Mary  his  daughter.  Upon  the  death  of  IViU 
Ham  FidQ^i  Daniel  Harrifun  and  Mary  his  wife,  and  William 
their  fon,  who  was  then  about  five  years  old,  entred 
upon  and  took  pofleiBon  of  the  faid  tenement  and  land, 
and  Daniel  Harrifon  and  Mary  his  wife  have  lived  in  and 
occupied  the  iame  ever  fince,  till  the  removal  by  the  or- 
der now  appealed  againft.  But  no  adminiftration  of  the 
goods  or  perfona)  efFe£ts  of  If^illiam  Fido  was  ever  granted 
to  the  faid  Daniel  Harrifon  and  Mary  his  wife,  or  either 
of  them,  or  to  any  other  perfon*  William  Harrifen  lived 
with  his  parents  Danul  and  Mary  Harrifon  in  the  faid 
tenement  till  about  1748,,  when  he  married  the  pauper 
Mary  (by  whom  he  bad  the  four  children  removed)  ; 
and  after  bis  marriage,  be  and  bis  wife  Mary  lived  in 
the  parifli  of  Cold  AJhton  feparate  and  apart  from  the  faid 
Daniel  Harrifon^  until  the  time  of  the  death  of  the  faid 
Jf^illiantj  which  was  in  the  year  175s*  Alary  the  widow 
oi  ff^iliam  Harrifon^  2it\A  her  four  children,  having  after 
the  death  of  the  faid  William  become  a£)ua)Iy  chargeable 
to  the  parifli  of  Cold  Afhton^  were  removed  by  order  of 
two  juft ices  to  /A^W^/&//?/r  which  had  granted  the  certifi- 
cate. Upon  appeal,  the  feflions  quafhed  the  order,  and 
fiated  the  above  cafe;  which  being  removed  by  certiorari^ 
it  was  moved  that  the  order  of  feffions  might  be  quafhed. 
There  were  two  queftions  ;  i.  Whether  Daniel  Harrifon 
the  father  acquired  any  fettlement  different  from  that  to 
which  be  was  intitled  by  the  certificate  ?     2.  Whether 

if  fo,  the  fon  gained  a  derivative  one  ? L.  Mansfield 

Ch.  J.  As  to  the  firfl;  queftion,  the  cafe  of  a  certificate 
man's  gaining  a  fettlement  by  refiding  on  his  own  eftate, 
is  precifely  the  fame  as  that  of  a  common  perfon  not  un-» 
der  a  certificate,  and  arifes  by  conSrudion ;  for  it  is  not 
within  the  words  of  the  8  &  9  W,  which  fpeaks  only  of 
ferving  an  annual  office,  and  renting  10  I.  a  year,  fiut 
reflding  on  a  man^s  own  eflate  was  confidered  as  a  fironger 
cafe  than  the  cafual  propeity  acquired  by  renting,  becaufe 
be  has  a  fettlement  on  the  (latute  uf  the  13  ^  14  C.  2. 
not  by  4he  words,  but  on  the  principle  that  he  cannot  be 
removed.  This  confliudlion  being  made  upon  the  reafon« 
gives  a  greater  latitude  to  the  principle  on  which  the  con- 
ftru^lion  is  founded  ;  and  therefore  a  man  who  refides  on 
his  own  eiiate,  though  of  ever  fo  fmall  a  value,  is  irre* 
moveable ;  And  this  hoId<i  equafly  in  the  cafe  of  a  certificate 
perfon,  who  gains  a  fettlement  if  after  he  comes  in  by  cer- 
tificate he  is  under  fucb  circumftances  as  by  his  property 

he 
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he  cannot  be  removed.  Whether  in  this  cafe  DanidHarm 
r'tfon  had  fuch  a  property  in  this  leafehold  eftate  when  he  firft 
cntred  upon  it,  it  is  a  queftion  that  need  not  noiw  be  deter- 
mined. What  I  ground  my  opinion  upon  is,  thst  he  h2S 
acquired  by  the  length  of  pofielfion  fuch  a  right  as  he  was 
not  rcmoveable  from.  For  the  ftaiute  of  limitations  doih 
not  operate  by  way  of  barring  the  remedy  only,  but  it  gives 
a  right.  He  may  bring  an  ejed^rnent  after  20  years  pof- 
fefiion  ;  and  no  perfon  could  have  recovered  againft  him, 
bccaufc  fuch  perfon  was  out  of  pcfl&ffion  all  the  time.  I 
except  the  cafe  of  landlord  and  tenant ;  for  there,  the 
poflenfion  of  the  tenant  is  that  of  the  landlord.  Th:s  pof- 
feffion  gives  a  title  from  which  the  parifli  officers  could  not 
remove  him,  nor  the  next  of  kin.  {v\  the  cafe  cited.  Far* 
rlndon  and  ff^idzusrthy^  they  hac(  been  fatisficd  their  (hares ; 
and  here,  if  they  have  not  controverted  it  for  fuch  a  length 
of  time,  it  is  to  be  fuppofed  they  have  given  up  t!iat  rij.bt. 
If  the  cafe  had  turned  on  the  general  queftion.  Whether  the 
next  of  kin  gains  a  fettlement  without  adminiaraiiun  ?  I 
fliould  have  dedred  time  to  confider  of  it,  and  the  cafes 
cited.  There  is  a  material  difference  between  the  party's 
being  fole  next  of  kin,  and  where  in  common  with  other?, 
as  in  this  cafe  ;  for  where  one  is  the  fole  next  cf  kin,  he 
has  the  undoubted  right  to  adminiftration.  In  genera),  it 
is  of  more  confcquence,  that  the  law  with  regard  to  the 
poor's  fettlements  ihould  be  certain,  than  what  the  deter- 
mination is  as  to  the  particular  cafe  in  queftion.  As  to  the 
fecond  point,  of  a  derivative  fettlement  to  the  fon  ;— the 
word  emancipation  is  a  loofe  term  in  our  law,  efpecially  in 
the  matter  of  fettlements,  and  is  ufed  in  the  books  without 
affixing  any  precife  idea.  Indeed  it  is  a  term  bo:'ro«red 
from  another  law,  and  net  properly  applicable  to  ours. 
The  rule  I  take  to  be  this :  Children  are  intitled  to  the 
fettlement  of  their  father,  till  they  have  acquired  another. 
As  to  the  diftindlion  made  at  the  bar,  that  the  fen  (hall 
not  derive  a  new  fettlement  from  his  father,  becaufe  it  was 
acquired  by  the  father  himfelf  afier  the  fon  had  left  him; 
this  might  be  material  were  the  h&  fo,  but  it  is  not 
ftated  here  to  fay  that  was  the  cafe,  or  that  he  left  his 
father  fo  as  to  change  his  derivative  fettlement.  It  is 
ftated,  that  he  lived  20  }ears  with  his  father  in  this  tene- 
ment, or  at  leaft  very  near  it,  and  we  cannot  intend  that 
be  did  not. — Mr.  J.  Dinifon   was  of  the  fame  opinion, 

(Mr.  J.  Filler   abfcnt.) Mr.  J.  PViiwot :    As  to  the 

father;  I  do  not  think  it  material  to  fay  any  thing  about 
^  adminiftrationf     Had  the  cafe  turned  upon  that,  \t 
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would  have  dcTervecl  confileraJon.  If  it  be  a  matter 
already  fettlifd,  I  (hall  be  far  adhering  to  the  rule  {Stare 
decifis)^  which  is  a  right  rule,  and  more  cfpeciajly  in  the 
poor  law.— — Poflciliori  by  wrong  gives  a  title  upon  an 
cjc£lmcnt  againft  the  legal  owner.  Here  is  a  let:al  title, 
without  adminiftraiion  :  After  fuch  a  length  of  poflVfTion 
one  would  he  inclined  to  prcfame  as  much  as  pojible. 
Now  here  it  is  pofTible  that  Daniel  Harrifon  and  his  wife 
might  have  fome  grant  or  afTignment  from  IVilluun  Fido  \a 
his  lifetime;  or  fonis  other  rcgubr  and  rightful  title  to 
the  poffeffion  which  they  took  of  this  tenement.  So  that 
their  pofleflion  might  poHibly  have  been  a  rightful  one.— ^ 
It  would  be  too  nice  to  be  computing  days,  to  fee  whciher 
the  Ton  was  wiih  his  father  a  day  over  or  uuder  20  years. 
—And  the  order  of  fsffions  was  afSrmcd.  Burr.  ScttU 
Cdf.  444. 

M,  32  G.  2.  Shertjlon  and  Aldrldge.  The  wife  of  Ifjac 
GreiTiy  a  certificate  man,  had  an  ^{{sLtc  devifed  to  her  for  life 
by  her  father  ;  upon  which  flie  and  her  hufband  entred, 
and  lived  thereupon  for  above  fix  months.  JBy  the  court  j 
J/aac  hereby  gained  a  fetdement,  notwithfianding  the  cer- 
tificate.    Burr,  S'ttl.  Ca/,  468. 

7*.  2  I  G,  3.  Hadenham  and  JrivcUngham.  Rohrt  Bii^ 
tanyj  late  hufband  of  the  pauper  Mary  Bittany^  carne  with 
a  certificate  from  Hadenham  to  ll^ivelingham^  where  one 
Elizabeth  Bittany  by  her  will  devifcd  her  eftate  at  lyiviUng' 
ham  to  truflces  to  be  fold,  and  the  money  arifing  from  the 
falc  thereof  to  be  divided  between  the  faid  Robert  Bittany 
and  three  daughters  of  jyUiam  Bittany,  They  all  agreed 
among  themf^ives,  that  Robert  fiiould  have  the  real  eftale, 
and  the  three  daughters  of  fyHiiam  the  perfonalty  amongft 
them,  whereupon  the  iruftees  conveyed  the  faid  real  eftate 
to  Robtrt  \  who  entred,  and  refidcd  thereupon  fevcral  years. 
The  queftion  vias,  whether  this  rcfidcnce  of  Robtrt  wz^ 
fuch  a  refidence  upon  his  ov^n  property  as  would  difcharge 
the  certificate,  and  gain  a  fettlement.  It  was  admitted, 
that  refidence  on  an  eftate  in  which  a  man  has  only  an 
equitable  intereft  is  fufticient  ;  but  it  was  infifted,  that 
Rohtrt  had  taken  no  intereft  of  any  kind  in  the  lands  by  th« 
wiP,  neither  legal  nor  equitable.  He  had  only  a  right  to 
call  upon  the  truftees  to  fell  the  eftate,  and  dttribute  the 
money  arifing  from  the  fale.  On  the  other  hand  it  w<)s 
argued,  i^tlX  Robert  had  clearly  an  equitable  title  under  the 
will  ;  all  the  parties  had  agreed  that  the  truftees  (hould 
not  fell  ;  and  that  it  is  clearly  fettled,  that  a  refidence  on 
one's  own  eftate,  coming  cither  by  defcent  or  devifc, 
whether  the  legal  intereft  is  coupled  with  the  equitable  or 
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not)  and  whatever  the  value  is,  will  gain  a  fettlement,  and 
difcharge  a  cerrificate.  L.  Mamfield  mentioned  the  caie 
of  Roper  and  Radclyff'e^  to  (hew,  that  a  devifee  of  the 
furplus  arifing  from  the  fale  of  lands  after  payment  of  debts 
and  legacies,  has  an  equitable  intereft  in  the  lands  them* 
felves,  it  being  in  his  option  to  pay  the  debts  agd  legacies^ 
and  keep  the  land.  IVilUs  J.  faid,  the  fame  queftion  as  in 
this  cafe  had  occuritd  in  the  cafe  of  Natland  {a}^  which 
was  referred  to  Mr,  J,  Gould  on  the  circuit,  who  decided 
that  a  fettlement  was  gained  %  and  that  his  opinion  had 
been  afterwards  recognized  by  the  court.  And  in  the 
prefent  cafe,  the  court  were  unanimous,  that  Rabert  here* 
by  vacated  the  certificate,  and  confequently  gained  a  fet* 
llcment.     Douglas^  738.     CaL  Caf.  lai. 

RefJ^eoce  ne-  fj^u  far  rejfidinci  upon  a  marCi  ^wn  eftati  is  necejfarj  t9 

^"^'^  gain  htm  a  fiitUment. 

H.  8  W.  RifiUp  and  Harrow.  By  H4b  Ch.  J.  Having 
land  in  a  pari(h  will  not  make  a  fettlement,  but  living  in 
a  parifh  where  one  has  land,  will  gain  a  fettlement  with- 
out notice  ;  for  the  ad  never  meant  to  baniih  men  froon 
the  enjoyment  of  their  own  lands.     2  S<Uk.  524* 

M.  8  G.  fyokey  and  Hinton  Blewet,  A  perfon  fettled 
at  Hinton  Bliwet  had  an  eftate  defcended  to  him  in  IVokeji 
whereupon  the  jufiices  fend  him  thither  as  to  the  place  of 
his  laft  fettlement.  But  by  the  court :  The  order  muft 
be  quafhed ;  for  it  is  no  fettlement  nor  inhabitation, 
though  if  he  fhould  go  thither  he  could  not  be  removed : 
it  may  be  a  great  injury  to  fend  him  away  from  a  good 
trade  at  Hinton  Blewetj  to  perhaps  half  an  acre  of  land, 
wherein  he  has  but  a  term.     Str,  476. 

E.Z  G.  2.  K.  and  St.  Alary  Berkbamftead.  The  huf- 
band  ran  away,  and  it  was  not  known  whether  he  was 
alive  or  dead  ;  in  the  mean  time  the  wife  had  a  houfe  de- 
vifed  to  her  in  Northchurch^  and  (he  and  her  children  went 
to  live  there.  The  queftion  was.  Whether  by  continuing 
therein  40  days,  they  gained  a  fettlement?  The  court  feem- 
ed  to  be  of  opinion,  fmce  it  was  not  known  that  .the 
hufbMid  was  dead,  he  muft  be  fuppofed  to  be  alive,  and  in 
that  cafe  thd:  the  wife  could  not  gain  a  fettlement  for  her- 
felf,  but  muft  follow  the  hun)and's  fettlement ;  and  that 
the  huft)and  having  not  refided  40  days  at  Nortbchurcb^  in 
the  faid  houfe  unremoveable,  he  hath  gained  do  fettlement 
there.     2  Seff.  C.  182. 

M.  25  G.  2.  Pf^eft  Sheffird  and  Baydon.  John  Bird 
came  into  //^^  Sbefford  with   a  certificate  from   Beydin. 

(a)  i^«*,  ttiis  title, 

.  ij  During 
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During  bb  ftay  at  Weft  Shefford^  he  became  beneiiciallf 
iotitled  to  a  leafehold  efiate  of  14 1.  a  year  there,  determin- 
able upon  his  own  life.  Upon  which  he  entred  on  Nov* 
^^\hJ  and  continued  in  poficffion  till  the  15th  of  Z>^- 
umbtr  following,  being  28  days  only,  when  he  died.  By 
the  court :  In  all  cafes,  whether  of  owneribip  of  land» 
or  renting  ic  I.  a  year,  a  rcfidence  of  40  days  is  necef* 
fary.  And  the  cafe  of  Murfley  and  (Srandborgugh  was 
cited  as  a  cafe  in  point  $  in  which  it  was  holden  by  the 
court,  that  any  perfon  who  has  an  efiate  of  his  own, 
cither  freehold,  copyhold,  or  a  beneficial  term  for  years,  by 
aA  of  law  (as  by  defcent,  marriage,  executorfhip,  or  ad** 
miniftration)  may  dwell  upon  it  as  his  own,  and  he  is  not 
removeable ;  and  gains  a  fettlement  if  he  continue  40 
days,  though  under  lol.  a  year.  But  hemuft  abide  4odays« 
And  neither  he  nor  his  can  be  removed  to  it  from  any 
other  place,  unlefs  he  ihall  have  reilded  40  days.  Burr, 
SiUU  Caf.  307. 

But  refidence  upon  the  fame  ejlait  is  not  necefiary,  pro-  But  reHdence 
vidcd  the  refidence  be  within  the  pa'rifh.     As  in  the  cafe  Xr.;?ni""* 
of  ootuton  and  Sydbury^  £.  1.2  G.  2.     A  perfon  who  lived  cerrary.prMrid^^ 
with   his  family  at  Sowton^  having  an  efiate  at  j>y^/^«ry,  it  ^  ia  the  pa- 
which  the  tenant  gave  up,  went  thither  and  lodged  in  an  "^* 
alehoufe  as  a  gucft,  without  having  any  certain  room  there, 
and  flaid  from  November  till  Jlprily  but  fometimes  went  to 
SowUn^  where  his  children  and  family   vvere,  and  to  other 
places  as  bis  occafions  required,  poffedcd  and  managed  his 
eftate,  by  repairing  fences,  hoeing  turnips,  and  the  like. 
The  queftion  was,  Whether  fuch  inhabiting,  and  not  upon 
the  efiate,  would  gain  a  fettlement  ?  And  the  court  were 
of  opinion  it  would,  and  that  it  made  no  difference  whether 
it  were  in  his  own  houfe  or  in  an  alehoufe  ;  for  being  in 
the  fame  pariQi  he  could  not  be  removed.     2  Sejf.  C  150* 
jgViner^  374.     Burr.  Settl.  Caf.  125. 

Alfo  it  is  not  ncceflary  that  foch  refidence  (bould  bey^r  Refidence  ne(>d 
40  days  together.     Thus  in  the  fame  cafe  of  Sowtm  and  not  be  for  40 
Sydbury^  the  quefiion  was  moved,  Whether,  (ince  he  did    *'*  ^**   "" 
not  refide   there  for  40  days  together,   but  for  more  than 
4.0  days  in  the  whole,  fuch  refidence  ftiould  gain  a  fectle- 
ment  ?  And  by  the  whole  court  :  Ic  is  not  necefiary  upon 
the  fiatute,  that  the  refidence  (hould  be  40  days  fuccefTive- 
ly.     iSeJf.  C.  150.     Atidr.  345.     19  A/«.  374.     Burr. 
SeitL  Caf  125. 

And,  T.  13  G.  2.     St.  Nyotfi  and  St.  Cleere.     Nicholas 
Penquite  the  pauper  was  born  at  St,  Cieere  ;  afterwards  he 
gained  a  fettlement  at  St,  Ny9ti'$  j  and    from  thence  re- 
turned 
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turned  to  St,  Cken^  and  lived  there  whh  his  mothsr,  on  a 
tenement)  in  part  of  which  he  had  an  eftate  of  freehold 
and  inheritance,  and  of  Which  he  was  feifed  in  common 
together  with  his  mother  and  fiilers.  He  worked  there 
as  a  day  labourer,  and  lodged  fometimes  on  his  own  eftate 
and  fometimes  in  other  places  where  he  worked  in  the  faid 
pariih  of  St,  Cleerey  and  at  other  times  in  other  pariOies 
adjoining  ;  but  did  not  live  and  refide  on  his  faid  eftate  in 
St,  Clurty  or  in  the  parifh  of  St,  Cieere^  by  the  fpace  of  4.0 
days  together  at  any  one  time,  between  his  leaving  St. 
Nyoti^s  and  felling  his  eftate  in  St.Cieen  (which  was 
about  three  years  aifter  his  returning  to  St.  CUere).  By  the 
court :  This  depends  on  the  flatute  of  the  13  ^  14  6\  a. 
which  diredls  the  fending  a  pauper  to  'the  place  where  be 
was  lad  legally  fettled  for  the  fpace  of  40  days.  But  this 
man  continued,  oft  and  on,  for  more  than  40  days.  And 
it  is  not  necefTary  chat  he  ibould  have  redded  there  40 
days  together.  He  was  irremoveable  from  St,  Cieere  for 
above  40  days  \  and  that  is  fufficient.     Burr.  Settl,  Caf, 

132. 

CoocUfioa*  AND  now  upon  the  whole,  having  gone  through  this 

fubjetSl  of  fcttlements,  and  I  hope  with  fome  pcrfpicuiiy 
and  exav^h.efs  ;  the  firfl  reflection  which  will  arife  in  the 
mind  of  every  reuder,  I  think,  will  be,  to  admire  the  fub- 
tilty  of  human  wit.  It  was  the  obfervation  of  a  wife  h^^ 
oi  Ifrafl  long  ago,  that  God  made  man  upright,  but  ihcjr 
have  fought  out  many  inventions.  A  ftranger  to  our  laws 
would  not  readily  conjedlure,  how  many  doubts  and  knotty 
difficulties  have  been  formed  upon  the  conftruflion  of  one 
ftiort  adVof  parliament,  and  one  fmgle  claufe  of  that  one 
ihort  adl)  and  which  upon  the  face  ot  it  doth  not  appear  to 
carry  any  confiderable  difficulty. 

The  next  thing  that  occurs,  is  to  reverence  the  wifdom 
cfthe  court  of  king's  bench,  in  clearing  up  thofc  difficul- 
ties, and  eftablifhing  the  fcnfe  of  the  law  upon  folid  and 
firm  grounds  ;  whofe  determinations,  although  they  ar: 
not  a  law  in  themfelves,  yet  they  arc  the  bcfl  and  fureft  ex- 
pofition  of  the  law  ;  being  made  by  perfons  of  diftinguifli- 
ed  abilities,  educated  and  exercifed  in  the  profcfllon  of  the 
law,  after  argument  by  able  counfet.  Which  advantages 
are  not  ordinarily  to  be  expeAed  at  a  quarter  fcllions.  So 
that  the  l.iw  feems  now  to  bje  well  fettled  as  10  ihefeoiat* 
ters  ;  and  confequently  the  difputes  about  fettl c men ts  can- 
not fo  much  arife  from  the  uncertainty  of  the  law,  as  from 
the  uncertainty  of  the  fa£h  upon  that  law :  And  this, 
from  the  naiurc  of  the  thijij,  tnuft  always  be  uocenain,  as 

depcfld* 


r 
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fjepending  upon  the  teflimony  of  witncfles,  and  thofe  alfq 
for  the  moft  part  of  the  meaneft  of  the  people. 

There  hath  been  alfo  another  caufe  (f  much  altercation, 
upon  appeals  againft  orders  of  removal,  which  arifes  from 
fome  defrcl  in  thofe  orders  themfelvcs  ;  or  from  fome  er- 
ror in  the  method  of  proceeding  in  relation  thcre:o  :  Which 
C'w'iQe&  ni'At  to  be  confidercd* 


III.  Of  removals. 

/.    Ordtr  of  removal  in  general. 

is.  Order  of  removal  of  a  certificate  per  fan. 

Hi.  Appeal  againji  the  order  of  removal. 

i.  Order  of  removal  in  general. 

The  fiatutc  of  the  13^14(7.  i.  f.  12.  which  hath 
been  fo  often  canvaflcd  in  treating  concerning  fetilements, 
is  pot  yet  to  be  difmiiTed  by  us,  but  will  appear  again  un- 
der this  heaJ,  in  a  new  and  quite  difFcrcni  light;  as  being 
that  upon  which  all  the  orders  of  removal  arc  or  ought  to 
be  eflabhrned.  And  in  this  view,  there  have  been  as  many 
cafes  adjudged  upon  it,  as  in  the  other,  although  not  a!ta* 
^ether  in  fo  great  a  variety. 

Id  treating  of  this  fubje£^,  we  will  firft  fet  forth  the  fla- 
tutes  :  Then  ihe  eftabliflied  form  of  aii  order  of  removal 
thereupon  :  And  then  take  the  fame  in  pieces  orderly  and 
diflindily,  thereby  to  difcover  the  feveral  (helves  and  rocks 
upon  which  nurribeilefs  orders  have  been  {hipwrecked. 

It  is  true,  the  flatute  of  the  5  G.  2.  whereby  errors  in 
point  of  form  may  be  amended  at  the  fefHons,  hath  in  fome 
fort  remedied  tbefe  defeats  ;  but  that  it  may  appear  hovir 
fuch  errors  are  to  be  amended,  and  as  it  will  be  better  if 
the  order  be  fuch  as  ihall  need  no  amendment,  and  as  it  flill 
remains  a  doubt  upon  that  flatute,  what  (hall  be  deemed 
matter  of  forrp,  and  what  (ball  be  deemed  of  the  fubftance 
of  the  order>  this  method  is  not  the  iefs  to  be  purfued  upon 
that  account. 

By  the  13  Iff  14  C  2.  c,  12.  it  is  enacted  as  follows : 
IVhtreai  by  reafon  of  form  dift^s  in  thg  laWy  poor  peot'U  are 
not  rtjirainidfrcm  going  from  one  pari^  to  anoiher^  and  there  ~ 
J  ere  endcazour  to  fettle  therrf elves  in  thofe  parij]jes  where  there 
is  the  bijl  fiocky  the  largtfl  commons  or  ivajits  to  build  cottages^ 
an  J  tie  moji  wood  for  them  to  burn  or  dejhoyy  end  when  they 

have 
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baVi  confumtd  it^  then  to  another  parijh^  and  at  Uft  bicmi 
>  rogues  and  vagabonds  y»it  is  enaited^  Tbaf  it  Jhall  ke  lawful^ 
upon  complaint  made  by  tlje  churchwardens  or  ovorfeers  of  the 
poor  of  any  parijh^  to  any  juftia  of  the  peace,  within  40  days 
after  any  fuch  perfon  coming f 9  to  fettle  in  any  tenttnent  under 
yearly  value  of  10  \^  for  any  two  juftices  of  the  peact  (cne 
whereof  is  of  the  quorum)  of  the  divijion  where  any  perfon  that 
is  likely  to  become  chargeable  to  the  parijhjhall  come  to  inhabit^ 
by  their  warrant  to  remove  and  convey  fuch  perfon  to  fuch  pa* 
rifh  where  he  was  lafl  legally  fettled,  unlefs  he  give  fufficUnt 
fecurity  for  the  dif charge  of  the  faid  parijh,  to  be  allowed  by 
the  f aid  ju/f ices.     U  i. 

And  if  fuch  perfon  fhall  refufe  to  gOy  or  fhall  not  remain  in 

fuch  parijh  where  he  ought  to  be  fettled^  but  Jhall  return  of  bis 

own  accord  to  the  parijh  from  whence  he  was  removed^  one 

juflice  may  fend  him  to  the  boufe  of  corre^ion^  there  to  be  pu' 

wfbed  as  a  vagabond*     f.   3.     And  by  tlw  17  G.  2.  c.  $* 

AUperfons  who  fliall  unlawfully  rctw^n  to  fuch  parijh  or  ^aa 

from  whence  they  have  been  legally  removed  by  order  of  two 

juflices,  without  bringing  a  certificate  from  the  parijh  or  place 

whereunto  they  belongs  Jhall  be  deemed  idle  and  diforderly  per^ 

Jons  ;  and  any  one  juflice  may  commit  them  (being  thereof  con* 

vlHed  bifore  him^  by  his  own  vieWy  or  by  their  own  confeffient 

er  by  the  oath  of  one  credible  wit  nefs)  to  the  boufe  of  correhioo% 

there  to  be  kept  to  hard  labour  for  any  time  not  exceeding  one 

month,     f.  I. 

And  if  the  churchwardens  and  everfiers  of  the  parijh  ts 
which  he  Jhall  be  removed^  ^^f^fi  '^  receive  fuch  perfon^  and 
to  provide  work  for  him^  as  other  inhabitants  ofthe.parijb; 
anyjujlice  of  that  divifion  fball  bind  any  fuch  officer  in  tubm 
there  fhall  be  default  to  the  ajftzes  orfeJJions^  there  to  bt  in* 
dieted  for  bis  contempt  in  that  behalf.     X3  &  14  C.  2»  c.  12. 

And  by  the  3  /K  c,  1 1 .  Jfany  perfon  he  removed  by  vir- 
tue  of  this  a^y  from  one  county^  tidings  city^  town  corporate^ 
or  liber  ty^  to  another^  by  warrant  of  two  juflices  5  the  church' 
wardens  cr  overfeers  of  the  poor  of  the  parijh  or  town  to  wbicb 
the  faid  perfon  Jhall  be  fo  removed,  are  required  to  receive  tbe 
faid  perfon  :  And  if  be  or  they  Jhall  refufe  fo  to  dotfuchperfm 
fo  offending  Jhall  (on  proof  thereof  by  the  oath  of  two  witmjis 
before  one  juflice  of  the  place  to  which  the  per/on  Jhall  be  rs* 
moved)  forfeit  for  each  offence  5  /.  to  the  ufe  of  the  poor  eftke 
parijh  or  town  from  which  fuch  perfon  was  removed,  to  be  levied 
by  diflrefs,  by  warrant  to  the  conflable  of  the  parifb  or  town 
where  fuch  offender  dwells ;  and  for  want  offufficient  dj/lrrfjf 
the  Jaid  juflice  Jhall  commit  the  offender  to  the  common  gaelftr 
40  days.    f.  10. 
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Upon  e^mplaint  made  by  the  churchwardens  or  everfcers  $f  On*  juftice  may 
the  p'9r  of  any  farijh  id  any  jvjl ice  of  the  peace]   By  thefe  ""^'^  •  i**""^'' 
words  one  jufticc  alone  hath  cognizance  of  the  matter,  fo  hee«m?nfd!S 
far  as  conccrneth  the  complaint  only  ;  and  by  virtue  there-  hii  ((Ktlement 
of  may  iffue  his  warrant  to  bring  the  party  before  him  in 
order  to  his  examination  ;  or  he  may  jiFae  his  warrant,  to       ' 
bring  the  party  before  himfelf  and  another  Juftice,  in  order 
to  hearing  and  determining  the  complaint  ;  for  he  hinifelf 
alone  cannot  hear  and  determine,  but  only  bring  the  mat- 
ter into  the  courfeof  being  heard  and  determined   by  two 
juftices:  And   therefore  it  is  moft   tafual    for    the   two 
juftices  originally  to  ifliic  their  joint  precept  to  bring  the 
party  before  them  for  that  purpofe.     Neverthelefs,  if  the 
party  is  willing,  he  may  go  voluntarily  before  the  juflices, 
at  the  requeft  of  the  overfeers,  without  any  warrant  at 
all. 

The  form  of  which  warrants  or  precepts  aforefaid,  where 
they  are  requifite,  may  be  to  this  efftft  : 

Warrant  of  one  jufticc  for  a  perfon  to  be  examined 

concerning  his  fcttlcment, 

Weftmorland.  |  To  the  conftablc  of 


pORASMUCH  tfj  complaint  hath  leerP  made  before  me 

■  «ff^  rf  his  majejiy's  juflices  of  the  peace  in  and 

for  the  fatd  county^  by  the  churchwardens  and  overfetrs  of  the 

p9r  of  the  parifb  of in  the  county  eforefaid,  that  A. 

y.  both  come  to  inhabit  inthffaidpcrlf:^  not  having  gained  any 
legal  fettlement  therein^  ^^^^^  produced  any  certifcate  owning  him 
to  be  fettled  elfewhere,  and  that  the  (aid  A.  P.  //  likely  to  be- 

csme  chargeable  to  the  Jaid  pari fl^  of ^h(Je  are  there^ 

fore  to  require  you  to  bring  the  f aid  A.  P.  before  me,  to  be  ex^ 
amned  concerning  the  place  of  his  lajl  legal  /ettlement.     Here^ 

in  fail  you  not.     Given  under  my  band  aud  feal  the  « 

day  of . 1 

* 

Warrant  of  two  juftices  in  order  to  the  adjudication. 
Weftmorland.  J  To » 

pORASMUCH  as  complaint  hath  hen    made   btfori  us 

f  ',,._,      '""*  ^'"^  majefty's  iuflicts  tflht  ftaee  in  and 

pr  thtfatdcmniy,  andonecfus  j^Z/t^^quorum,  by  thtckunh- 

Kardins  andrntrftirs  of  tht  p^tr  eftbt  parijh  of 

Vol.   III.  R  r         '     ^    J 
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in  ihefaid  eeunty^  that  A.  P.  hath  €9m€  te  inhabit  in  thtfeij 
parijhy  not  having  gained  any  legal  fettUmtnt  therein^  nvrfrt- 
iluced  any  certificate  owning  him  to  be  fettled  elfewhtre^  and  that 
he  the /aid  A,  P.  «  likely  ts  become  chargeable  to  tbefaidporijb 
rf  >     7hefe  are  therefore  to  require  you  to  bring  tbs 

Jaid  A.  P.  before  usy  at  the  houfeof in in  tk 

f aid  county^  on  ■   i  the .  day  of  at  the  btur 

of  •  in  the  afternoon  of  the  fame  day^  to  hi  txammd 

concerning  the  place  of  hiilafl  legal  fettlement^  and  to  be  further 
dealt  withal  according  to  law*  Given  under  our  hands  and 
fcali  the  ■    .         day  />/" 

It  may  alfo  not  be  unfitting,  efpecially  in  cafes  of  doubt 
or  difficulty,  to  give  notice  (if  it  may  be)  to  the  overfeer» 
of  the  parith  or  place  where  the  fettlement  is  fuppofed  to 
be,  that  they  may  attend,  if  they  think  proper,  when  the 
adjudication  is  made ;  which  probably  might  prevent  >p« 
peals  oftentimes  from  fudi  adjudications  and  orders.  Whicii 
notice  may  be  to  the  eftedl  following  : 

Summons  to  (hew  caufe  againft  an  order  for  re* 

moval. 


Wcftmorland.'T^O  the  churchwardens  and  overfeers  of  the 

^^  poor  of  the  parifb  o/*"  in  the  ccuntj 

of  s  and  to  every  of  them. 

This  is  to  fummon  yau^  or  fomi  ofyou^  to  appear  (ifpn  fiall 
fo  think  proper)  before  ,  and  fu^h  other  his  majeflyt 

jttfiices  of  the  peace  for  the  faid  county  of  W.  asfball  be  at  tkt 

hm/e  of in  in  the  faid  county  of  W.  w 

__  the  —  day  of  ■        at  the  hour  of*  ■  in  the  of- 

ttrnoon  of  the  fame  dcy^  tofhiw  ca^fe  why  A.  P.fiouldn^iU 
removed  from  the  parijh  ef  in  the  faid  count j  of  W. 

to  your  faid  parifb  of  '  Given  under hand 

andje.al,  tb:s  —  day  of*  in  the  year  of  our  Ltrd 


And  then  the  general  form  of  an  order  of  removal,  a} 
grounded  upon  the  flatuteof  the  13  &  14  C.  2.  above  re- 
cite ',  may  be  thus  : 

The  foriii  of  a  general  order  of  removal. 

WeOmorland.  nrO/A^  churchwardens  and  overfeers  ef  tbt 

*    poor  of  the  parifb 'efOxtoii  in  the  Joid 
eounty  cf  Wc(lmor!and,  Mud  to  the  churchwardens  and  owt' 

4  J^' 
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fetrs  of  the  poor  pfibeparijb  «/"  Penrith  in  the  county  vf  Cum- 
berland, and  io  each  and  every  of  them. 

Upon  the  complaint  of  the  churchwardens  and  overfeers  of 
the  poor  of  the  parijb  of  Orcon  afortfaii  in  the  /aid  county  of 
Weftxnorland,  unto  us  whofe  namts  are  hereunto  fet  and  ftals 
affixed,^  being  two  of  bis  majefly  s  jujiices  of  the  peace  in  and 
for  the  f aid  county^  Wei^mor  land,  and  one  of  us  of  the  quo- 
rum, that  John  Tbomfbit,  and  Mary  his  xvife^  Thomas 
their  fen  aged  eight  years  ^  and  Agnes  their  daughter  aged  four 
yearsy  have  come  to  inhabit  in  the  Jaid  farifh  of  Orton,  not 
having  gained  a  legal  fettlement  there^  ncr  produced  any  certifi-* 
cote  owning  them  or  any  of  them  to  be  Jettled  elfewhere^  and 
that  the  /aid  John  Thomfon,  Mary  his  wifcy  and  I'homas 
and  Agnes  their  children ^  are  likely  to  be  chargeable  to  the  faid 
pari/h  of  Orton  :  fVe  the  faid  jujiices^  upon  due  prooj  made 
thereof  as  tueU  upon  the  examination  of  the  faid  jotivi  Thorn* 
foQ  upon  oathf  as  otherwifej  and  liketvife  upon  due  corftdera* 
iion  had  of  the  premifes^  do  adjudge  the  fame  to  be  true\  and 
we  do  likewi/e  adjudge^  that  the  lawful  fettlement  of  thim  the 
faid  John  Thomion,  Mary  his  wije^  and  Thomas  and 
Agnes  their  children^  is  in  the  faid  par i/b  of  Penrith  in  the 
/aid  county  of  Cumberland  :  if^e  do  therefore  require  you  the 
faid  churchwardens  and  overfeers  of  the  poor  of  the  faid  par  ifo 
of  Orton,  or  fome  or  one  of  you^  to  convey  the  faid  John 
Thomfon,  Mary  bis  wife^  and  Thomas  and  Agnes  iheir 
children,  from  and  out  of  the  faid  pari/h  of  Orton,  to  the  faid 
pari/h  of  Penrith,  and  them  to  deliver  to  the  churchwardens 
and  overfeers  of  the  poor  there^  or  to  fome  or  one  of  tbem^  tO'^ 
gether  with  this  our  order^  or  a  true  copy  thereof  at  the  famt 
time  /hewing  to  them  the  original ;  and  we  do  alfo  hereby  re* 
quire  you  the  faid  oburcbwardens  and  over/eers  of  the  poor  of 
the /aid  parijb  of  Penrith,  to  receive  and  provide  for  them  as 
inhabitants  of  your  pari/b^  Given  under  our  bands  andfeals  • 
the  '         day  of  ■  in  the         *     year  ofthf  reign  of  bis 

faid  majefly  king  George  the  third* 

To  the  churcbwjsrdens  and  overfeers  of  the  poor  of  the  pari/b  RtmoTili  from 
fff  Orton]  If  a  place  is  extraparochial,  and  hath  no  over-  "^j"Vi«!" 
feers,  the  jufiices  cannot  remove  from  thence,  becaufe  there 
are  none  neither  to  complain  nor  to  convey  ;  but  the  juf- 
tices  ought  firft  to  appoint  overfeers,  and  then  to  remove, 
tSalk.  ^Z'j.  Foley^  97,  98. 

And  as  xhe  juitices  cannot  fend  from  an  extraparochial 
pUce,  unlefs  they  have  overfeers,  fo  neither  can  they  fend 
to  an  extraparochial  place,  which  hath  no  overfeers,  be- 
caufe there  are  none  to  receive  them.  2  Salk.  487.  Foley ^ 

97*  98, 

R  r  a  In 
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Whether  tU^^  /„  ff^g  f^j  county  of  Weftmorland]  Tbe  county  in  the 
ffcmiined'in  *  margin  IS  not  fnfEcicnt,  but  it  muft  appear  in  the  body  of 
ch?  body  of  the  the  order  that  the  place  is  in  fuch  county,  either  exprefsly, 
iii^tu  Qr  by  fojnc  words  of  reference,  as  in  tbt  /aid  county^  or  in 

^      the  county  of  or  tf aid.     Caf.  of  S.  15 1.     2  Seff.  C,  18 1. 

T*.  2  G,  2.  K.  and  the  parifli  of  St.  Suphinfon.  There 
was  an  order  of  removal  by  the  juftices  of  tbe  town  of 
Bedford^  from  the  parifti  of  St.  Piter* z  in  Bedford^  to  the 
parifli  of  St.  Stepbinfon  in  the  county  of  Bedford^  and  it 
was  only  faid  in  the  margin  the  town  of  Bidford\  without 
mcntioninsr  in  what  county.  I:  was  moved  to  quaih  this 
order ;  and  infifted,  that  it  was  neceflary  to  mention  what 
county  this  Bedford  lay  in,  becaufe  the  appeal  muft 
be  to  the  juflices  of  that  county  where  it  lies.  And  of 
this  opinion  was  the  courr;  but  did  not  quafh  the  order, 
by  reafon  of  a  flaw  in  the  certiorari  by  which  it  was  re« 
moved,     l  Barnard^Ji.  177.  196, 

In  the  cafe  of  Holbeck  and  Gilderfin,  M.  16  G,  2.  Tht 
ho^ough  of  Leeds  was  in  the  margin,  and  the  direction  was, 
To  the  churchwardens  and  ovcrfeers  of  the  poor  of  the 
townfaip   of  Holbeck  in   the  faid  borough.     And   by  the 
courr.  That  is  well  enough.     And  the  diflinfiton  is,  be- 
twixt orders  and  indidments.      In  orders,  the  margin  is 
to  be  confidered  as  part  of  the  order,  and  a  clear  plain  re- 
ference to  the  county  in  the  margin  is  fufficient :  But  in 
indit^menrs,  the  county  muft  be  expreffed  in  the  body,  and 
a  reference  to  the  county  in  the  margin  is  not  fufficient. 
Burr.  Sett  I.  Caf  198. 
OrAtTtti  he  exe.       j^j  ^^  ^^^  cburcbward/ens  and  over  furs  9f  tbe  poor  of  tie 
i{  ^  ofTicert  le-     par/Jh  of  r  en  nth  tn  the  county  of  Cumberland  J  jB.  i  An,  St» 
wovi/ig,  Q  crge's  and  S/.  Olavi^s.     The  order  was  to  convey  one 

Ibyrnas  Gill  to  the  parifh  of  St.  Olave^  and  it  was  direSed, 
I'o  the  churchwardens  and  overfeers  of  the  poor  of  tbe 
parifli  of  St.  Olave.  Quafhed  ;  for  they  ought  and  can 
only  order  the  parifh  officers  where  rhe  intrufion  is  madet 
,  to  make  the  removal.     2  Salk,  493. 

pJa«r which           ^'  '  7  ^-  3-  ^-  ^'  ^^^'^9rth.    Two  juftices  removed 
hafcootfver.     Thomas  Golf  ^i\A   his  wife  and   family,  from  the  hamlet 
*"■•                of  Bolehole  and  Glafcote^  to  the  parifh  of  Tamwvrtb^  adjudg- 
ing their  fettlement  to  be  at  Sirefcoti^  in  the  faid  parifli  of 
Tamworth^  and  ordering  the  overfeers  of  Tamwortb  to  re- 
ceive and  provide  for  them. The  feflionB  coofirmed  the 

order,  and  flated  fpecially :  That  the  pauper  was  legally 
fettled  at  Bolehole  and  Glafcote^  and  was  afterwards  hired  for 
a  year,  and  ferved  that  year  at  Sirefcote^  which  is  a  hamlet 
confifling  of  one  houfe  only,  and  between  three  and  four 
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hundred  acres  of  land ;  but  had  never  contributed  to  the 
poor  of  the  faid  parifli  of  Tamworth^  nor  had  ever  been  af- 
felTed  thereto  ;  but  had  always  been  aflefled  and  paid  to  the 
fupporcofthe  church  of  Tamwerth:  That  no  overfccrs 
have  ever  been  appointed  for  the  faid  hamlet  of  Sire/cote: 
That   the  pauper  and  his  family  were  delivered  to  the 

churchwardens  of  the  faid  parifli  of  Tamwortb. In  fup- 

port  of  thefe  orders  it  viras  infified,  that  the  circumfiance 
of  the  hamlet  never  having  contributed  towards  thofe  bur» 
thens  which  the  law  threw  upon  the  whole  parifli,  was 
perfeAIy  immaterial,  and  that  this  place  could  never  be 
confidered  as  a  vlll,  within  the  meaning  of  13  (5^  14  C.  2. 
r.  12.  there  being  here  only  one  houfe,  and  no  ovcr- 
feers;  and  that  this  was  clearly*  a  part  of  the  parifli  of 
Tamworth, — -'On  the  other  fide  it  was  contended,  that  this 
was  a  diflind  vill  independent  of  the  parifli  of  Tamwonh, 
and  to  which  no  pauper  could  be  fent  until  it  had  ofEcers 
duly  appointed  :  That  the  juftices  had  ftatcd  this  to  be  a 
hamlet,  and  adjudged,  that  the  pauper  had  therein  gained  a 
fealement:  That  overfeers  ought  to  have  been  firft  ap- 
pointed for  this  place,  and  then  the  pauper  removed 
there,  and  not  to  the  parifli  at  large. — By  L.  Mansfield: 
There  is  no  doubt  at  all :  The  place  is  averred  to  be  with- 
in the  paiifli  where  the  hiring  and  fervice  were  hid  and 
performed,  and  it  is  no  townOiip  or  vill  within  the  flat,  of 
Car^  2.  where  oflScers  are  appointed,  and  therefore  the  juf- 
tices  could  not  remove  the  pauper  there:  Here  are  no 
overfeers,  no  feparate  oeconomy  :  The  adjudication  is  to 
Sinfcott^  as  part  of  the  parifli  of  Tamwerth.  The  other 
judges  cc/ncurred.    Both  orders  affirmed.     CaL  Caf.  28. 

In  the  cafe  of  JiT.  v.  Ronton  Abbey^  H,  28  G,  3.     It  was  Seffion  not  f 
determined,  that  where  the  fefTxons  adjudged  as  a  faet  a  <*««  cf^««  f«' 
place  to  be  a  vill  by  reputation,  the  court  of  king's  bench  the  coITA^oa 
were  precluded  from  going  into  that  queflion.     On  which  i^s^u 
the  counfel  on  both  fidos  faid,  it  was  intended  to  be  argued 
as  if  the  feflions  had  adjudged  it  a  vill  by  reputation  on 
the  evidence  Jlated  in  the  cafe.     But  the  court  obferved,  that 
the  feflions  were  not  to  flate  cafes  for  the  purpofe  of  taking 
the  opinion  of  the  court  onfaGs ;  and  in  this  cafe  they  had 
diftindly  adjudged  this  place  to  be  a  vilL     Therefore, 
without  argument,  the  rule  for  quafliing  the  order  of  fef-     * 
fions  was  difcharged.     Caf,  by  Durnf.  and  Eajl^  2  F.  207. 

Of  the  parifb  of  Penrith]    E.  ii  Ann,  Spittlefields  and  Remonltot 
Bromley.     A  perfon  was  fent  to  the  parifh  of  Stepney,  who  PV;^**"***** 

J. J        ^  ,        r^  iriT         J'  I  which  there 

Old  not  appeal.     Un  removal  of  the  order  into  the  court  .re  fcverai 
of  king's  bench,  exception  was  takeo^  that  the  removal  townfhipi  which 
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ought  to  have  bern  to  the  townihip  of  Spit  fief eUt^,  for 
Stepney  is  divided  into  four  townfbipSy  and  the  poor  have 
been  removed  from  one  townfhip  to  another  lathe  fame 
parifb,  and  the  ftatute  takes  notice  of  townfhips  as  well  as 
pari(bes,  and  Sfittlefelds  is  a  hamlet  of  Stepney.  By  the 
court:  If  a  perfon  is  removed  to  a  wrong  place,  that  place 
ought  to  appeal,  and  fo  Stepney  ought  to  have  done  if  it 
were  a  wrong  place,  or  elfe  the  order  will  be  conclufive 
upon  them  $  but  this  is  a  matter  here  out  of  the  record. 
Juftices  o/  the  peace  are  not  obliged  to  take  notice  of  the 
divifion  of  parifbes  into  townfhips  and  vilhge«,  which  main- 
tain their  own  poor  feverally  and  diflin£lly ;  and  Stefntj 
here  upon  an  appeal  might  have  (hewn  that  the  perfon  did 
belong  to  the  townQiip  of  Spittlefields^  which  might  have 
been  a  reafonable  caufe  to  difcharge  the  order.  Two 
townfhips  within  a  pariih  are  the  fame  as  two  parifbet; 
'  yet  churchwardens  arc  overfeers  of  the  poor  of  the  whole 
parifli  (though  fo  dividet}},  and  have  a  fu peri ntendency  over 
the  whole  villages  and  town(hips.     i8  t^iner^  468. 

T.  10  G,  3.  Kirkby  Stephen  and  fFharfm.  The  parifli  of 
Kirkby  Stephen  is  a  large  parifli  confi fling  of  ten  different 
townfliips,  who  maintain  their  refpeSive  poor,  and  have 
feparate  overfeers.  The  townfliip  of  Kirkby  Stephen  and 
the  tov^nfl)ip  of  lHjarton  are  two  of  thefe  ten  towoQiips. 
The  pauper  If^iiliam  Greer  was  removed  from  Newpert  by 
an  original  order  dire<Sled  to  the  officers  of  the  parijh  of 
Kirkby  Stephen^  and' adjudging  his  fettlement  to  be  in  that 
'farijh^  and  removing  him  to  that  parijh  \  and  was  brought, 
together  with  this  order,  by  the  overfeers  of  Newpvrt^  and 
delivered  to  the  overfeer  of  the  tiwn/Lip  of  Kirkby  Stephen, 
But  neither  the  parijh  of  Kirkby  Stephen  nor  the  teumfiip  of 
Kirkby  Sephen  appealed  from  the  order;  arid  the  pauper 
remained  in  Kirkby  Stephlsn^  and  was  maintained  by  a  fiflcr 
in  the  townfhip  of  Kirkby  Stephen^  for  near  a  year  and  an 
half;  when,  his  fifler  dying,  he  afked  relief  of  the  town- 
(hip  of  Kirkby  Stephen  j  who  thereupon  got  him  removed 
by  an  order  of  twoju(iices  to  the  townihip  of  tVh^ton, 
Which  order  was  quafhed  upon  appeal,  fubje£l  to  the  opi- 
nion of  the  court  of  king's  bench,  upon  the  above  recited 
(late  of  the  cafe.  It  was  moved  to  quaOi  the  order  of  fef- 
fions,  and  urged  that  the  townfliip  of  Kirkby  Stephen  Vl^s 
not  precluded  from  difputing  the  fettlement  with  another 
townfliip  in  the  fame  pari(h.  The  firft  ord^r  of  the  two 
juftices  removes  {romNeuport  to  the  pari/b  of  KirklySte- 
•  fhen  :  And  the  parijh^  'tis  true,  have  not  appealed  agi^iaft 
it.  But  the  pari(h  at  large  confifts  of  feveral  townships: 
Wbkb  fpveral  (own(bips  afe  not  affirScdi  ay  between  oot 
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fui  another  of  thefe  particular  townfhips,  by  the  non  ap- 
pealing of  the  pariQi  at  large.  That  if  they  had  appealed, 
the  determination  inuA  have  been  zgainft  them  :  For  the 
order  removed  the  pauper  to  the  pnrifl)  of  Kirkby  Stephen  ; 
and  it  is  agreed  on  all  hands,  that  hi/fettlement  was  with* 

in  the  parifli On  the  other  hand,  it  was  inrided,  that 

the  town(hip  of  Kirkby  Stephen  was  bound  and  concluded 
by  the  order  of  removal  from  Newport  to  Kirkby  Stephen^ 
unappealed  from.  The  original  order  calls  Kirkby  Stephen 
a  pirifli,  though  it  is  only  a  townfbip:  But  that  miftake 
\*'ill  not  vary  the  law.  They  ought  to  have  appealed : 
And  upon  an  appeal,  they  might  have  availed  themfelves 
of  that  tnifiake  ;  or  of  the  merits,  if  they  had  any.  But 
not  having  appealed,  they  are  concluded  againft  all  the 

world. By  L.  Mansfield  and'the  court:  The  original 

order,  made  for  the  removal  from  Newport  to  the  parijh  of 
Kirkby  Stephen ^  muft  mean  the  iownfr'ip  of  Kirkby  Stephen, 
The  townihip  waa  as  a  parilb  for  this  purpofc*,  of  a  re- 
moval to  it ;  the  poor  within  the  parifh  not  being  main- 
tained by  the  whole  pariOi,  but  by  the  particular  townfhips 
to  which  they  refpedively  belong.  The  townfliip  of  Kirk* 
by  St^phefi  ought,  in  this  cafe,  to  have  appealed.  They 
could  tiot  get  rid  of  this  order,  but  by  appealing.  And  if 
they  had  appealed,  the  truth  might  have  appeared.  And 
when  the  fa6)s  had  appeared  to  the  juftices,  upon  the  whole 
truth  being  difclofed,  the  pauper  might,  in  the  end  of  the 
inqciiry,  have  been  fent  to  Wharton. — And  the  order  of 
feffions  was  affirmed.     Burr.  Settl.  Caf.  664..  . 

But  in  the  cafe  of  K.  v.  SwalecUffe^'  it  was  determined,  RemoTaltoi 
that  the  removal  of  a  pauper  to  Akott^  a  large,  populous  v'>ii«8'>  •  p«rt«f 
village,  part  of  the  parifh  oi  Whtchfard^  but  maintaining  *'^*"  »"^**** 
its  poor  in  common  with  IVhichford^  was  a  mere  nullity, 
and  not    conclufive   although   unappealed   from.      Caid. 
Caf.  248. 

Upon  the  compldint'}     //•  12  C  2    K,  znA  Hanby.     It  Compfaiot  to  be 
was  moved  to  quafh  an  order  of  removal,  becaufe  it  did  ^^*^» 
not  fet  forth  any  complaint  made :  And  by  the  coutt.  The 
oSje£iion  is  fatal,  for  the  complaint  is  the  foundation  of  the 
julticcs  jurifdiAion.    Andr.  361. 

Upon  the  complaint  of  the  churchw  srdins  and  tnarftirs  ofthi  By  the  diowh^ 
poor]    E.  I  4n.  Wtflin  Rivers  and  St.  Peter's.     Exception  warden*  w  •¥«• 
to  an  order  of  removal,  in  that  it  was  faid  to  be  upon  com-       ** 
plaint  only,  and  not  of  the  churchwardens  or  overfeers. 
By  the  court :  This  exception  is  fatal ;  for  no  one  can 
difiurb  a  man  coming  into  a  parifli,  but  they  that  have 
authority  to  do  it:  A  complaint  from  one  not  concerned 
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is  nothing ;  it  may  be  the  parifh  is  willing  to  keep  bim. 
2  Salk.  492. 

Upon  the  complaint  of  the  churchwardem  and  overftm  9f 
the  poor  of  the  paiifh  cfOnow  cfrtfaid]  M.  9  An.  Spalding 
and  St,  John  Bopti/i,  The  order  was,  To  the  church- 
wardens and  overfeers  of  the  poor  of  thepariih  o{  Spalding^ 
and  to  the  churchwardens  and  overfeers  of  the  pool"  of  the 
parifh  of  St.  John  Baptijl :  Whereas  complaint  haih  been 
made  by  you  — ,  It  was  moved  to  quafb  the  fame  for 
the  uncertainty,  becaufe  it  did  not  fay,  by  which  :  But  by 
Parker  Ch.  J.  Sure  that  is  well  enough,  for  it  is  upon 
complaint  of  the  right,  if  both  complain.     Foley^  ib]. 

Unto  us  whofe  names  are  hereunto  fet  andfeals  offixed^  htimg 
two  of  his  majejiys  jufiices  of  the  peace"]  An  order  was  quafli- 
ed,  becaufe  it  did  not  appear  that  it  was  made  by  two 
juflices  :  It  was  only,  Whereas  complaint  hath  been  made 
unto  us  ;  without  reciting  their  authority  as  juftices. 
5  Mod.  z%i. 

Two  of  his  myef}y*s  juflkes  of  the  peace]  M.  4  G.  K,  and 
Wtflwoodhay,  On  complaint  to  one  jufticc,  two  juftices 
adjudge  and  remove,  and  it  was  held  to  he  well :  Other- 
wife,  where  one  juftice  fets  his  hand  to  the  ordei:  in  theab- 
fence  of  the  other.     Cafes  ofS,  107.     Str,  73. 

T.  II  (?•  2.  K.  a;id  Wykes.  It  was  held,  chat  though 
the  complaint  may  be  to  one  juftice,  yet  the  cxanjination 
ought  to  be  by  two,  and  thofe  the  fame  who  fign  the  order 
of  removal.     Str.  1C92. 

And,  mod  undoubtedly,  the  juftices  ought  to  be  both 
together  at  the  hearing  and  determining ;  thgugh  the  prac- 
tice in  many  places  is  otherwife. 

But  in  the  cafe  of  K.  v.  Stotford^  E.  3a  G.  3.  it  was  de- 
termined, that  an  order  of  removal  figned  by  two  juftices 
feparatelyisnot  abfolutely  void,  but  only  voidable  if  appeal- 
ed againft  in  a  regular  way.    Durnf.  and  Eaft^  4  V^  596. 

Juflices  of  the  peace  in  and  for  thefaxd  county]  M*  \l  An* 
^  and  Uplin,  I'he  order  was  quafhed,  becaufe  it  did  not 
fay  that  they  were  juftices  of  the  peacej  but  only  juflices  of 
the  county.     Cafis  of  S,  27. 

In  and  fr  the  faid  county]    M.  13  G.  K.  and  OwAm. 

Exception  was  taken  to  an  order  for  faying unto  us 

two  of  his  majefty's  juftices  of  the  peace  in  the  county 
aforefaid  ;  for  that  by  this  it  appears  only  that  they  lived 
in  the  county,  and  not  that  they  were  juftices  for  that 
county  ;  And  the  court  held  this  to  be  a  fatal  exception» 
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and   qualhed  the  order  for  that  caufe.      2  Seffl  C.  76. 
2  Snlk.  474. 

T.  23  G.  3«  K.  V.  And&ver»     Exception  was  taken  to  an 
order  of  removal*  That  the  magiQrates  dated  themfelvet 
to  be  *^  two  of  his  oiajefty's  juAices  6f  peace  for  the  bo« 
rough  or  town  and  pariih  oi  Andjver^^  &c.     Which  or^ 
was  quaflied  at  the  feffions  for  imguiarity  upon  thifact  o^U 
In  fupport  of  the  order  of  feffions  it  was  contended, 
that  the  form  in  which  the  order  of  removal  was  drawn* 
was  equivocal  and  uncertain;    that  if '*  tfifi"  had  been    ' 
fubflituted  for  ^^  or^*  an  intelligible  meaning  had  been  con- 
veyed 9  but  that  as  it  (lands,  they  may  be  juftices  for  the' 
town  and  not  for  the  borough,  or  for  the  borough  and  not 
for  «che  town ;   but  certaioly  not  for  both,  nor  does  it 
appear  for  which.— fii///^r  J.    Whether  for  one  or  the 
other,  enough  appears  to  fupport  the  order;  for  both  towa 
and  borough  are  coupled  with  parifli.     And  they  fuflici- 
ently  appear  to  be  juftices  of  either  of  thofe  places,  for 
which  they  were  empowered  to  make  this  order.— L. 
Mansfield  and  If^Wes].  concurring,  (AJhburfi],  abfent.) 
Order  of  fcfSons  qualhed,  and  the  original  order  affirmed. 
Cal.  Co/.  373. 

Tbt  faid  county]  M.  8  W.  It  was  objected  to  an  order» 
that  it  did  not  appear  thereby  that  the  jufiices  were  of  the 
divifan,  which  is  required  by  the  ftatate:  But  this  objec- 
tion was  over*ruled,  for  that  the  ftatute  therein  is  only  di« 
leflory.     2  Salk.  473. 

Tbi  fold  county  ^  Weftmorland]  Where  two  counties  whereiwocwm- 
are  mentioned  before,  the  county  afonfaid  is  bad  for  the  ud-  **!*.*"i."**"^"* 
certainty.  As  in  the  cafe  of  Stopmy  and  Cbtlham^  E.  8  G.  2t 
The  order  was  direded  to  the  churchwardens  and  overfeers 
of  the  poor  of  two  pariflies  in  two  different  countie9»  and 
the  jjOices  call  themfelves  juftices  of  the  peace  for  the 
county  aforefatd.  And  the  order  was  qualhed  \  becaufe  it 
did  not  appear  for  which  county  they  were  juftices.  And 
the  court  can  intend  nothing.  For  thofe  who  ad  under  a 
jurifdidion  given  by  ai^  of  parliament,  muft  (hew  their  ju- 
rifdiflion.     Burr.  SttH.  Caf,  23. 

jtnd  one  of  us  of  the  quorum]  Abundance  of  orders  for-  oneof  the 
merly  have  been  quafhed,  for  not  fetting  forth,  that  one  r««. 
of  the  juflices  was  of  the  quorum ;  but  now  by  the  26  G,  2. 
r.  27.  no  order  fhall  be  fct  afide  for  that  defed  only. 

But  if  in  h&,  neither  of  the  juftices  (hall  be  of  the  quo* 
rum^  it  feemeth  neverthelefs  (except  in  the  cafe  hereafter 
mentioned,  7  G.  3.  c.  21.)  that  fuch  order  (hall  not  be 
good  i  for  although  the  ftatute  doth  not  require  that  the 
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orJei  {hall  fet  forth  one  of  the  ju dices  fo  be  of  the  qaertm^ 
yet  it  doth  require  that  one  of  them  (halt  afiually  be  fo. 
And  there  are  many  towns  corporate  whofe  charters  have 
no  quorum^  but  only  conftitute  certain  of  the  chief  officers 
juftices  to  keep  the  peace,  without  giving  them  power  to 
hear  and  determine  felonies,  trefpaflcs,  and  other  mifde- 
rneanors.  That  is  to  fay,  they  have  the  power  which  the 
jultices  of  the  C(.unty  at  large  have  by  the  firft  affignment 
in  the  commiffion  of  the  peace,  which  is  ihe  fame  that  the 
confervators  of  the  peace  had  by  the  common  law,  and  is 
•  «ll  that  the  juftices  of  the  p«ace  had  at  firft  by  their  com- 
mifllon.  The  power  of  hearing  and  determining,  which 
they  have  now  by  the  fecond  adignmen*  in  the  commiflSon, 
and  which  only  implies  a  quorum^  is  a  feparate  anddiftinfi 
authority,  and  was  fuperadded  to  the  former  fome  years 
after  the  inftitution  of  the  office  of  juftices  of  the  peace  j 
and  this  power  the  juftices  in  divers  towns  corporate  have 
not,  and  confequentiy  can  have  no  quarttm, 

£.  6  G.  Albright  and  Skipfon,  Upon  an  appeal  from  an 
order  of  removal  made  by  two  juftices  one  of  the  quorum)  i 
the  feflions,  reciting  that  thfv  had  peru fed  the  charter  of 
yf.bright,  and  it  rot  appearing  tnereby  that  the  two  juftices 
were  cither  of  them  of  the  quorum,  therefore  they  quaflied 
the  order  of  removal.  But  by  the  court:  The  order  of 
feiLons  mufl  be  quafhed  i  not  for  want  of  any  power  in  the 
felEons  to  look  into  the  jurifdi£tion  of  the  two  juftices,  for 
that  they  certainly  have;  but  becaufe  that  wantof  jurif- 
dif^ion  is  not  fufficiently  alledged  ;  fince  they  might  have 
a  jurifdlfiion  though  it  need  n6t  appear  upon  the  charter 
of  Albright,  The  (eflions  fliould  have  faid  in  general,  that 
it  appeared  to  them,  that  the  two  juftices  were  neither  of 
them  of  the  qwirum^  and  that  would  have  been  good  ciufc 
to  quaOi  the  order  of  the  two  juflices.     Sir.  300. 

Bu<  now  by  the  7  G.  3.  c.  21-  This  is  in  part  reme- 
died :  For  if  in  any  city,  borough,  town  corporate,  fran- 
chife,  or  liberty,  they  have  one  (and  no  more  than  one) 
juftice  adiuaily  of  the  quorum  y  M  afis,  orders,  adjucii- 
cations,  ciarranrs,  indentures  of  apprenticefhtp,  or  other 
inftrumcntf,  done  or  excecutcd  by^two  or  more  juflices 
qualified  to  zi\  within  fuch  city  cr  other  place,  fliall  be 
valid,  although  neither  of  the  (aid  juftices  fiiall  be  of  the 
qu:rum. 

fiurertobe  That  John  Thomfon]    M.  11  Jn>  SoutbxviU  and  Nttd* 

uamrdi/known.  ^y//.     Whereas  a  certain  woman  hath  intruded,  Thcfcare 

thereftire  to  require  you  to  convey :  Objedlion,  It  is  not 
If  unknown.       faid  who  ihis  woman  waj,     Andv.by  Parktr  Cb.  J.  You 
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inuft  cither  name  her,  or  fay  a  certain  woman  unknown. 
Caf.  of  S.  57« 

y,  io  yfn.  Cafe  of  Newingtofi.  Whereas  fuch  a  per- 
ibn  hath  intruded  i<ito  the  pariih,  and  is  likely  to  become 
chargeable ;  Thefe  are  therefore  to  require  you  to  remove 
him  with  three  children,  Quaflied  as  to  the  children,  for 
they  have  removed  more  than  ii  complained  of,  Caf 
•f  S.  45- 

Mary  hts  wife^  Thomas  their  fon]  //.  10  W*  Johnfin^s  cMiarfntoV* 
cafe.     Order  to  remove  a  man  and  bis  family^  not  good ;  ntmed* 
becaufe  too  general  \  for  fome  of  the  family  might  not  be 
removeable.     2  Salkn  485. 

M.  5  C  Beaton  and  Sijim,  Order  for  removal  of 
TTbo^ias  Block  znd  his  family  :  Upon  the  fir(}  reading  quaih- 
ed  as  to  the  family,  becaufe  too  general.     Str,  114. 

y.  9  f/^,  f\ixtin  and  R^y/lon,  Order  to  remove  Jam 
Smith  and  her  five  children  :  Quafhed  as  to  the  children, 
for  the  uncertainty ,  becaufe  it  neither  tells  the  rumes  nor 
ages  of  the  children ;  for  (he  might  have  more  children 
than  five,  and  fome  of  tbofe  five  might  have  gained  fettle- 
ments.     i  Sejf.  C.  11.     F^^  278. 

7*.  8  G.  Hobey  and  Klngjbury.  Two  joflices  adjudging 
the  fettlement  of  the  huiband  to  be  at  Kiftgfbury^  and  that 
he  is  likely  to  become  chargeable  to  Hebey^  fend  him,  his 
wife,  and  fon  of  one  year  old,  to  Kingfoury ;  and  whether 
this  was  good  as  to  the  wife  and  child,  was  the  quellion: 
And  it  was  held  to  be  well  enou^i  and  the  order  was 
confirmed.     S/r.  527. 

Thomas  their  fon  aged  eight  yearSy  and  Agnes  their  daugh'  hti\  their  sje^ 
ier  aged  four  year  s^  M.  9  An,  ^  and  Middlehim.  Order 
to  remove  a  chijd,  of  the  age  ot  ten  years,  to  Middleham^ 
bccziife  Middle  ham  was  the  place  where  his  father  was  laft 
legally  fettled.  Quafhed  by  the  court;  for  that  there  was 
no  adjudication  that  Middtebam  was  the  place  of  the  child's 
laft  legal  fettlement,  and  at  that  age  it  might  have  gained 
a  fettlement.     Foley ^  271. 

Tm  10  An.  Ringmore  9nd  Petwo^tb.  The  order  was. 
Whereas  fuch  a  perfon  and  his  three  chileren  are  likely  to 
become  chargeable,  and  their  laft  legal  fettlement  was  at 
Ringm9re,  it  was  moved  to  quafii  the  fame,  becaufe  the 
children's  ages  were  not  fet  forth.  But  by  the  court :  It 
is  not  necel»ry  in  this  cafe  ;  for  ths  order  fays,  they  were 
laft  legally  fettled  in  Ringmeirey  and  then  no  matter  what 
their  ages  are.     Caf  «r/A\  41. 

//•  li  C  /T.  and  trinity.  This  rule  was  hid  down  ; 
£verj  order  that  concerns  the  removal  of  a  father  and  his    . 

cbiidren^ 
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children,  ought  to  ffaew  the  ages  of  the  children,  for  they 
may  have  gained  a  fettlemenc  in  fome  other  right,  as  by 
being  apprentices  or  fervants  ;  therefore  their  age  ought  to 
be  fet  forth,  that  it  may  appear  to  the  court,  that  by  rea- 
fon  of  their  infancy  they  have  not  gained  any  fettlement 
in  their  own  right,  but  have  only  a  illative  fetttemcnt 
from  their  father.  Seven  years  is  an  age  that  the  court 
will  prefume  a  child  could  gain  a  fettlement  at,  in  his 
own  right ;  but  if  it  appears  upon  the  order  that  the  child 
was  above  ftven  years  old,  the  order  muft  fet  forth,  that 
fuch  child  hath  not  gained  a  fettlement  in  his  owa  right. 

2  Sejf*  C  74. 

So  in  the  cafe  of  Bowling  and  Bradford^  H.  156.  2. 
The  order  removed  the  father  and  children  (wiihou^fet- 
ting  forth  their  ages)  from  Bradford  to  Bowlings  and  ad* 
Judged  Bowling  to  be  the  place  of  the  father's  laft  legal 
fettlemenc.  By  the  court :  The  eftabliflied  rule  is,  that 
where  the  children  are  fent  in  confequence  of  their  father's 
fettlement,  either  the  ages  of  the  children  mud  be  fet  out 
(to  fhew  that  they  arc  of  fuch  tender  years  as  not  to  have 
gained  a  fettlement  fur  themfdves)  \  or  there  muft  bean 
expre&.adjudicaton  of  their  having  gained  no  other  fettle- 
ment.     Burr.  StUL  Caf  177. 

Mttft  have  come       Have  come  to  inhabit']  E,  1 2  jfn.  ^  and  Graffham.   The 
tojnhabit.  Order  fets  forth,  that  Henry  Tate  and  his  wife  doendeavtur 

to  intrude  into  the  paiifli.     And  quaflied  by  the  court; 

for  that  he  cannot  be  rr moved  out  of  the  parilh,  unkfs  be 

hath  come  into  it.    Caf*  0/  S.  i6» 

Ami  not  gtlned        ^^^  having  gained  a  legalfettlement  there]  E.  i  An,  Wotisn 
akuicment.       Rivers  and  6'/.  Peter^s.     Exception  to  an  order  of  re- 
moval, that  it  was  not  faid,  that  the  pauper  did  not  rent  a 
tenement  of  lol.  a  year,  according  to  the  words  of  the  ad* 
But  as  to  this  the  order  was  held  good.     2  Salk.  493* 

3  Salk.  254. 

Kftr  pradaced  a        ^^^  produced  any  certificate  owning  them  or  any  of  thtm  t9 
ctf tificACc.  be  fettled  eifewhere]    For  by  the  8  ^  9  If^*  c.  30.  If  they 

have  a  certificate,  they  cannot  be  removed  for  being  liW/ 
to  be  chargeable,  nor  until  they  do  actually  become  charge* 
able.  But  if  ihc  order  fet  forth  that  they  are  adually  be- 
come chargeable,  then  this  claufe  therein,  coaceining  tbe 
certificate,  is  fuperfluous. 

Mdft  be  tikcly         Likely  to  become  chargeable]  Scrivcnham  and  St.  Nldoku 
to  become  Order,    not  faying  that  the  party  was  likely  to  become 

•harettLlc         chargeable:  Quaflied.     3^tf/^..25S. 

HjlG.    TeclbysirAff'jilcrton.     Order,  Whereas  coffl- 


I^OOt.    (Removal.)  637 

plaint  hath  been  made,  that  Anne  Stamp  may  becom: 
chargeable. — We  adjudge  the  fame  to  be  true.  Quafhed  ; 
for  that  the  z&  enables  the  judices  only  to  remove  perfons 
likely  ro  become  chargeable,  and  not  perfons  that  poffibly 
may  be  chargeable,  for  no  one  can  fay  who  may  not  bs 
chargeable ;  and  there  is  as  much  difference  in  this  cafe 
between  may  and  likely^  as  between  a  poffibility  and  a  pro- 
bability.    I  Sejf,  C,  1 1  J.     Sir.  77. 

n  10  yfn.  Order,  Whereas  fuch  a  perfon  will  become 
chargeable,  ir  permitted  to  abide.  Objt^ded,  that  is  un- 
certain ;  it  may  be  ten  years  hence :  Quafhed.  Cafes  of  5.  39. 

Note ;  It  doth  not  appear  from  any  adjudged  cafe,  that 
upon  appeal  it  was  ever  controverted,  whether  the  perfon 
was  or  was  not  likely  to  become  chargeable.  And  in  the 
Ci^mf  South  Sydenham  and  Lamerton^  T,  3  G.  Mr.  J,  Eyre 
faid.  That  by  the  words  of  the  a£^,  living  on  a  tenement 
under  lol.  a  year,  and  likely  to  become  chargeable,  are 
convertible  terms,     i  Sejf.  C,  115. 

Nevcrthclefs,' complaint  muft  firft  be  "made,  that  the 
party  is  likely  to  become  char;:eable,  before  the  jufiices 
can  remove.  And,  in  the  caf/ of  iT.  and  Wykes^  T.  ix 
6.  2.  an  information  was  granted  againft  a  juflice,  for 
taking  the  examination  of  a  perfon  in  order  for  his  re* 
moval,  upon  the  officers  complaining,  that  he  endeavoured 
to  gain  a  fettlement  in  the  parifh  contrary  to  law  ;  without 
complaiaing  at  the  fame  time,  that  he  was  likely  to  be- 
come chargeable.     Andr.  238. 

To  the  fatd  parijh  of  Orton]    TT.  10  An.  ^  and  Brad^  To  the pitifli«- 
ford. — Likely  to  become  chargeable,  but  not  faid  to  what  ""^****  ^^^'^ 
par  lib  :  Quafhed.     Cafes  0/  S.^o. 

But  in  the  cafe  of  Barholm  and  IVitham  fuper  montem  ; 

//.  5  G,     By  the  court :  //  appearing  to  us  that  he  is  Ukelf 

to  become  chargeabUy  is  fufiicient,  without  faying  to  the  parijh 

from  whence  removed ;  for  it  is  not  to  give  a  jurifdidion, 

but  only  the  reafon  of  the  judgment.     Sir.  142. 

And,  M.  7  G.  MaidJIone  and  Detbhg,  It  was  held 
well  enough  in  an  order  of  removal,  to  fhew  a  complaint 
that  the  party  is  come  into  the  parifh  of  Dething^  and  is 
likely  to  become  chargeable^  without  faying  farther,  to  the 
/aid  parijh  o/Dething.     5/r.  393. 

And,  E.  12  G.  Km  and  LecJSeld,  An  order  of  removal, 
whereby  a  perfon  was  adjudged  likely  to  become  charge- 
able, without  faying,  to  the  parijh  from  whence  removed^  was 
confirmed.     Str.  698*  • 

Thefe  indeed  are  but  fcraps  of  cafes,  minuted  down  by 
gentlemen  for  their  own  private  ufe,  and  therefore  perhaps 

not 
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rot  certainly  to  *be  relied  on.  And  in  the  cafe  of  Sf^ 
Nichclas  GUuceJlir  and  5i.  Piter's  Btiji^!,  H.  il  G.  Upon 
an  order  of  rembval  of  Adary  IVhite^  the  reciting  part  of  ic 
was.  Whereas  the  pauper  was  lilcely  to  become  chargeable 
to  the  parifh  of  Su  Ntchoias -,  but  in  tl^ adjudicating  pare 
it  was  only  faid,  that  (he  was  likely  to  become  chargeable^ 
without  faving  to  the  paiifh  of  St.  Nichclas.  The  court 
allowed  this  to  be  a  good  exception,  arid  faid  they  would 
not  take  thefe  orders  to  be  good  by  intendment;  for  tba 
court  will  not  intend  a  jurifdlction  in  the  juAiccSg  whese 
they  do  not  entitle  therofelves  to  it  upon  the  face  of  ttie 
order.    2  S^Jf.  C.  73. 

Apd  in    the  cafe  of  Bourne  and   SpaUingg  £.  8  G*  2« 
The  complaint  was,  that  the  pauper  was  likely  to  becoioe 
chargeable  to  the  paiifli  of  SpalSngi  and  the  adjudication 
was,  that  the  pauper  was  likely  to  become  chargeable^  ge- 
nerally, without  faying  to  the  faid  far'ijh  ^Spalding.     And 
by  L,  Hardwid^  Ch.  J.     There  muft  be  either  ao  ex* 
prefs  adjudication,  or  a  plain  reference  to  the  complaint  % 
becaufe  it  is  the  very  poinc  upon  which  the  jurifdi^ion  of 
the  two  juftices  is  founded.     Here  the  complaint  ia  rights 
but  tW  adjudication  is  at  large,  there  being  no  words  of 
reference.     It  is  only  that  the  pauper  U  likely  to  become 
chargeable.     Now  this  a>ay  be  to  his  relations  or  parents^ 
as  well  as  to  the  parifh.     And  he  cited  the  above  cafe  of 
St.  Nicholas's  and  St,  Piter's  as  fimilar  to  the  prefent :  And 
faid,  that  the  cafe  of  Bar  helm  and  JViiham  (a)  was  not 
fihally  determined  by  the  court,  but  was  referred  to  tho 
judge  of  afCze.     And  he  added,  that  there  was  no  cafe  that 
he  could  meet  with,  upon  the  flrideft  enquiry^  where  aia 
adjudication  at  large,  without  fome  words  of  reference  to 
the  complaint,  was  holden  10  he  good.  Burr.  Settl,  Caf.  39l» 
So  in  the  cafe  of  Ufulm  and  Clyflbjdon^  M.   13  G.  2« 
It  was  obje<5icd,  that  the  paupers  were  faid  to  be  likely  to 
become  chargeable,  but  did  not  fay  to  what  parifli.    The 
wortls  were,  ^^  And   whertas  Upon  due  cxanrination  and 

d  we  d 
come  ( 

_-    ^  — _   objeftL 

plaint  mull  appear  of  the  paupers  being  likely  to  become 
chargeable  to  the  parifb  from  whence  removed  ;  and  there 
mud  be  an  adjudication  of  the  truth  of  it.  For  the  juffa'cet 
have  no  authority  without  fuch  complaint  and  adjudication. 
Wc  cannot  fupport  an  order  by  implication.  There  is  nd 
RecelBty  indeed  for  any  particular  form  of  words.    But 

ibcio 
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there  mad  be  an  adjudication  of  it  in  fome  words  or  other. 
Eurr.Siiil.  Cof.  138. 

And  in  the  fiimc  term,  between  the  inhabitants  of  ^z- 
iberton  and  Hohlench^  an  order  was  given  up  as  indefenfi- 
ble,  on  the  like  objedion.     Burr.  SettL  Caf  139. 

It  may  be  proper  to  take  notice  In  this  place,  of  the  a£l  OfBefrt/oidlejf, 
of  the  3  G.  7.  c.   8.  concerning    officers,  foldiers,    and  f>i!«",  »nd  mi- 

-  .,  "'l      r         J    •       aU     1  u-   L  \  htia  men,  nauft 

uilorSy  who  lerved  in  the  late  wars  ;  which  makes  a  pro-  ^e  aauaiiy 
vifioa,  with  refpefi  to   fucb  perfons,  that   had   not  been  chai^eabie  be- 
made  by  any  former  aft.     Before  this  ad,  they  might  [^^^'J'/j^"*' ***" 
have  fet  up  trades  in  any  city,   town  corporate,  or  other 
place,  without  being  molefted   by   reafon  of  their  exer* 
cifing  fuch  trade ;  but  for  other  reafons  they  might  have 
been  removed  ;  as  if  they  did  not  bring  a  certificate,  and 
were  likely  to  become  chargeable.     But  now  by  this  ad, 
fucb  officers,  mariners,  foldiers,  and  marines,  \%ho  have 
ferved   fince  Nov,  29,  1748,  and  notdeferted  [and  by  the 
24  G.   SeJJl  2.  c.  6*  the  fame  is  further  extended  to  thofc 
who  have  ferved  fmce  ift  j^pr'tl  1763.     And  by  26  G.  3. 
r.   107*  y^  113.  the  fame  is  extended   to  all  miUtia  men 
who  have  perfonally  ferved  in  a£tual  fervice],  and  alfo  their 
wives  and  children,  may  fet  up  fuch  trades  as   aforefaid, 
without  any  moiefiiuon  by  reafou  of  the  ufing  of  fuch 
trades,  nor  (hall  they  or  their  wives  or  children,  during  the 
timi  tbiy  Jhail  exerclje  fuch  trades^  be  removeablc   to  their 
place  of  fetclcment,   until    they  fhill    become    aftually 
chargeable.     Two  ju  ft  ices,  in  the  mean  time,  may  fum- 
mon  and  examine  them,  concerning  their  place  of  fettle- 
ment ;  and  (hall  give  them  an  attefted  copy  of  their  affida- 
viC|  which  ihsll  be  admitted  as  evidence  in  any  general  or 
quarter  feffions. — So  (hat  fuch  perfons  now,  in  like  manner 
as  certificate  perfons,  (hall  not  be  removed  until  they  fhail 
aduatly  become  chargeable.     So  that  their  having  ferved 
has  the  efFecV^  in  that  refpe£t,  to  a  certificate ;  and  in  many 
cafes  is  preferable  to  a  certificate,  fince  thereby  chey  axe  in 
a  better  capacity  of  obtaining  fettlements  for  themfelveSf 
their  children,  fervants,  and  apprentices.— And  there- 
fore the  adjudication,  as  to  fuch  perfons,  muft  be  that  they 
are  chargeab'e,  and  not  that  they  are  likely  to  becomichargi-^ 
o^k ;  for  until  they  are  chargeable,  they  cannot  be  removed. 

During  thi  time  ibey  Jhall  exercife  fuch  trades]  H.  29  G.  3. 
A.  V,  Gwenop.  A  rule  had  been  obtained  to  ihew  caufe 
why  an  order  for  the  removal  o{  GeorgeTrgvsrton^  and  hi» 
family,  from  Pinryn  to  Gwmop  both  in  Cornwall^  and  alfo 
an  order  of  feflSons  confirming  the  fame,  ftnuld  not  be 
^Halh^d.     The  feflions  bad  returned  the  following  cafe: 

That 
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That  George  Treverton  was  a  married  inan»  antfhad  a  familf  # 
ain'd  had  been  drawn  to  ferve  in  the  militia  within  the  faid 
county  in  1778,  and  was  duly  fworn,  and  ferved  hts  full 
three  years  in  a£)ual  fervice  in  the  faid  militia  ;  and  at  the 
end  of  that  time  was  difcharged.     His  occupation  was  that 
of  a  hufbandman,  working  at  daily  wages  for  the  fupporc 
of  htmfelf  and  family  ;  his  refjdencehad  been  for  fome  years 
laft  paft  in  Penrytty  and  he  had  never  been  chargeable  there- 
to; and   his  lad  legal    fettlement   was  in  Gwemp.     He 
therefore  infifled  that,  having  ferved  the  faid  3  years  in  the 
militia,  he  was  entitled  to  the  privilege  and  benefit  granted 
to  militia  men  under  lb  G.  3.  and  the  other  (latutes  in  that 
cafe  made,  and  was  therefore  irremoveable  ;  but  the  feflions 
confidered  that  his  was  not  a  trade  within  the  meaning  of 

the  (latutes. Caldecot^  in  fupport  of  the  order  of  fefSons, 

was  (lopped  by  the  court.— -fr^/w^  and  Plummer^  centra^ 
contended  that  the  pauper  was  irremoveable  from  the  pa- 
ri(h  of  Penryn  by  virtue  of  the  26  G.  3.  c»  107*/.  i^u 
which  gives  two  diftind  privileges  to  perfons  in  his  fitua- 
tion  ;  RrOy  That  every  perfon,  having  a6lually  ferved  in  the 
militia,  and  being  a  married  man,  may  fet  up  and  exercife 
any  trade  in  any  town  ;  and  2dly,  That  no  fuch  militia 
man  (hall  be  liable  to  be  removed  out  of  any  fuch  town 
until  he  become  chargeable.  The  ad  privilege  is  totally 
unconneiSted  with  the  firft,  and  the  words  *^ no y«£i^  mili« 
<^  tia  man"  refer  to  the  defcription  of  the  militia  man  at 
the  beginning  of  the  fe£lion  who  (hall  be  entitled  to  this- 
privilege.  So  that  the  only  qualifications  required  in  a 
perfon  claiming  either  of  thefe  benefits,  are  his  having  ac- 
tually ferved  in  the  militia,  and  being  a  married  mail* 
The  militia  man  thus  qualified,  may  take  one  of  tbefe  pri* 
vileges  without  the  other.  If  the  2d  benefit  intended  t» 
be  given  by  the  a£t  were  not  di(lin£l  from  the  firft,  any 
militia  man  who  intended  to  fet  up  any  trade  might  be  re* 
moved  before  he  could  put  his  defign  into  execution.  And 
if  fuch  had  been  the  intention  of  the  legiflature,  inftead  di 
faying  that  every  fuch  militia  man,  may  fet  up,  &c.  any 
trade,  and  (ball. not  be  removeable,  they  would  have  faid, 
every  fuch  militia  man  having  fet  up  any  trade,  Arc.  fhall  be 
irremoveable.  This  may  receive  an  explanation  from  24 
(?.  3.  c*  6.  which  enables  foldiers,  &c.  to  fet  up  any  trade 
without  being  liable  to  the  penalties  of  5  EL  c.  4.  wRich 
ena6ls  that/»£^  foldiers,  &c.  (without  mentioning  that  they 
are  to  be  of  any  trade)  (hall  not  be  removeable  till  they  be- 
come chargeable.  But  even  if  the  conftrudion  of  that 
iiatute  were  otherwife,  and  that  it  intended  that  only  tbofe, 
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wh6  exercifed  trades,  &c.  (hould  be  irremoveable;  ftill  H 
26  G.  3.  is  contradidory  to  it,  and  of  a  later  date,  it  vir* 
tually  repeals  the  former  one.  And  that  the  26  G.  ]•  in- 
tended to  enlarge  the  privileges  granted  by  the  former 
ftatutes,  is  evident  from  a  review  of  22  G«  2.  c,  44.  for  that 
gave  foldters  the  liberty  of  fecting  up  trader,  but  this  gives 
a  new  and  di(lin<9  privilege )  namely,  that  of  being  remove* 
able  only  when  chargeable.  Another  argument  alfo  arifea 
in  favour  of  this  con(tru£tion,  from  confidering  the  fitua- 
tion  of  ballotted  militia  men,  who  are  f^r  the  moft  part- 
bu(bandmen  and  below  the  iiation  of  tradefmen  }  for  this 
privilege,  if  it  were  confined  to  tradefmen,  would  only  be 

enjoyed  by  a  fmall  number  of  the  militia. Afihurjt 

J.  (0) :  This  cafe  feems  to  be  extremely  clear  both  on  the 
words  and  meaning  of  the  ^6i  of  parliament.  The  (irft  a& 
on  this  fubjefi  is  22  G.  2.  r.  44.  which  is  confined  to  ma« 
riners  and  foldiers  :  And  the  preamble  of  it  ftates  (hat  ma- 
riners and  foldiers  of  different  trades,  and  apprentices  wha 
had  not  ferved  their  times,  were  prohibited  from  fetting  up 
their  trades  in  corporate  towns,  &c.  either  by  reafon  of 
bye-laws  therein  niade,  or  of  5th  Eli%»  r.  4.     Now  that 
was  the  inconvenience  intended  to  be  remedied  \  for  which 
purpofe  it  was  ena^d,  that  all  fuch  mariners  and  foldiers 
might  fet  up  their  trades  in  any  town;  not  with  (landing 
thofe  difabilities.     This  therefore  was  a  proper  indulgence 
given  to  thofe  perfons  who  were  taken  out  of  their  bufinefs 
in  order  to  enter  into  his  majefty's  fervice.     And  it  is  ob« 
fervable,  that  the  26  G.  3.  c.  107.  upon  which  this  quef* 
tion  arifes,  has  an  exprefs  reference  to  the  former  one }.  and 
therefore  we  mud  fuppofe  that  the  legifldture  had  in  view 
the  fame  inconveniences  which  were  intended  to  be  reme- 
died by  22  G.  2. :  And  this  latter  ad  fays,  that  tytt^  per- 
fon  having  ferved  in  the  militia,  &c.  may  fet  up  any  trade 
as  freely  and  with  the  fame  provifions,  and  under  the  fame 
regulations,  as  any  mariner  or  foldier  could  do  by  virtue  of 
22  G.  2.     And  that  na  fuch  militia  man  fliall  be  liable  to 
be  removed,  &c.  This  ad  being  made  in  pari  mauria  with 
the  22  G.  2.  and  exprefsly  referring  to  it,  may  be  confider* 
cd  as  incorporated  with  it,  and  that  relates  to  perfons  in 
tradi^  but  not  to  common  labourers,  who  would  not  fufFer 
the  fame  inconveniences  as  the  former,  for  they  might  eafl- 
ly  find  employment  wherever  they  might  happen  to  be; 
■  BulUr  J.     if  the  legiflature  had  ufed  any  words  giv'- 
ing  thefe  privileges  generally  to  all  mflltia  men^  I  {houid 
suit  bate  been  inclined  to  confine  the  operation  of  them  ^ 

Vpt.  III.  S  i  Wtag 
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being  of  opinion  that  it  would  be  the  wifeft  law  that  couTd 
be  made  on  this  fubjed,  that  no  perfon  fliould  be  removed 
'I  until  he  is  a£hjally  chargeable.     But  as  the  legiflature  has 

not  faid  fo,  we  cannot  make  the  law.  The  (iril  argument 
isi  that  evety  militia  man  who  has  actually  ferved  and  is 
married,  is  entitled  to  two  privileges:  but  that  is  doing 
'  great  violence  to  the  words  i  for  then  we  iDuft  fuppofe 
that  two- thirds  of  this  ciaufe  in  the  ad  have  no  meaning. 
But  in  confidering  the  defcription  of  the  perfons  inteodcd 
to  be  benefited,  every  part  of  the  ciaufe  muft  be  attended 
to.  For  the  privilege  given  in  the  firft  part  of  the  fedicn 
is,  that  fuch  a  militia  man  may  fet  up  any  trade  in  any. 
town,  &c.  as  freely,  and  with  the  fame  provifions  and  un- 
der the  fame  regulations,  as  any  mariner  of  foldier  can  do 
by  virtue  of  22  G.  2.  entitled,  **  An  i£l  to  enable  fuch 
^*  officers,  &c.  U  ixereife  irodis :"  then  this  ftatute  goes  on 
to  fay  that  noyir^ift  militia  man  ihall  be  liable  to  be  removed 
oatoffucb  town.  The  word  **  fuch"  is  material  in  both 
thefe  places.  I'he  firft  means /i/c^  perfons  as  have  ferved, 
are  married,  and  have  fet  up  trades  ;  the  other  refers  to 
the  town  where  they  are  to  exercife  the  trades.  I  agree 
that  a  militia  man  who  has  ferved,  &c.  cannot  be  removed 
before  he  has  fet  up  the  trade,  if  he  go  there  for  that 
jpurpofe  ;  for  he  who  is  privileged  rnvrandt^  is  privileged 
tundo.  This  queftion  therefore  is  extremely  clear  on  this 
^&  of  26  G.  3.  r.  107.  But  if  it  be  coupled  with  the  it 
G,  2.  r.  44.  no  doubt  whatever  can  be  entertained  about  it  2 
for  that  is  exprefsly  confined  to  perfons  exercifing  trades. 
7he  ohjedt  of  that  a<Sl  was  to  proted  foldiers,  &c.  agaioft 
5  f/Zz..  f.  4.  and  certain  bye- laws  in  particular  towos: 
but  a  labourer  is  not  a  trader  within  the  flatute  of  £/r2. 
The  argument  drawn  from  24  G.  3.  bears  againft  the 
point  for  which  it  was  mentioned  ;  for  if  the  words  of  26 
G.  3.  be  doubtful,  reference  muft  be  made  to  24  C  3.^.6. 
as  they  are  made  in  fan  materia ;  and  by  that  it  appears 
that  the  foldiers,  &c.  ar<i  only  irremoveable  during  tbt  tim 
ihey  extrcife  any  trades.  '  Grofi  J.  delivered  his  opinion 
to  the  fame  ef)e<SI.— Order  of  feffioiis  confirmed.  Ihrnf. 
and  £fl/?,  3  V.  133. 
Turnpike  gate  And  by  7  G.  3.  r.  40;  The  gate-keeper  at  any  torn* 
kecpcis.  pike  gate  (hall  not  be  removeable  from  the  toll-boufe, 

until  he  (hail  be  adually  chargeable.    /  46. 

What  fliall  be  Upon  dui  proof  made  thereof^  //.  10  G.  Mungn*Hunftr 
cermed  due  3^  fVardcn.  Exception  was  taken  to  an  orders  for  that 
^'     *  it  was  faid  to  be  made  upon  due  ixamnati§n^  without  faj' 

ing  ttfon  oath:  But  by  the  court,  Tbia  is  fufficienti  for  i^ 

is 
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)€  h\i  to  be  made  upon  due  examinarioDt  it  Hull  be  ua« 
deiftood  to  be  upon  oath.     2  Sejl  C.  40. 

//.  13  G.  a*  K.  and  Ftjhtrton  DalUrmr,  Upon  due 
confideration^  was  held  to  be  fufiicient }  for  that  due  con« 
fideration  implies  a  due  exaoiination.    ti*  45. 

Vp§n  thi  ixamiaaiion]  T.  12  ff^.  fFare  and  Stanflead  One)afticemay 
M9unt  Fiuhitt.   Exception  to  an  order,  for  that  it  was  faid,  Ji^bJo^uJJj^J^ 
ie  appears  upon  examination  before  vsy  or  om  of  us.     By  the  eKAmi&ed. 
court :  The  examination  ought  to  be  before  both,  becaufe 
both  are  to  make  the  judgment  of  removal.     And  Gould]. 
faid,  the  ftatute  direded,  and  the  pradice  was,  to  make 
C9mplaint  to  one  juftice,  and  he  grants  his  warrant  to  bring 
the  pauper  before  two  juftices,  and  then  they  two  examine 
and  remove.     2  Salk.  488. 

And  in  the  cafe  of  K.  v.  ffyhs,  it  was  held)  that  the 
complaint  may  be  to  one  juftice,  but, the  examhiation 
ought  to  be  to  two.     Sfr,  1092. 

In  the  above  cafe  of  K,  v.  IVykes^  6ne  juftice  took  the  To  be  eiamined 
examination,  and  other  two  juftices  removed  upon  that  brt^ef»«ei»f- 
fole  examination,  and   in  the  order  did    fet  forth    that   ^^^^^ 
the  party  was  examined  before  themfelves ;  for  which«  and 
for  not  fummooingthe  party  before  them,  an  information 
was  granted  againft  the  two  juftices.     Andr.  238. 

iW.  1 3  G.  2.  Coin  St.  Aldwin*t  and  Hi^bwortb.    .The  tximin^iUn 
order  of  removal  appeared  to  be  wholly  grounded  upon  an  ojVn"oilL^"^**^ 
examination  taken  by    two  juftices  of  another  county  ;  covoty. 
and  was  therefore  quafhed*    They  ought  to  have  exa- 
mined into  the  matter  themfelves }  and  in  the  prefence  of 
both  together,  and  not  feparately.     And  though  they  were 
not  bound  to  fet  forth  the  grounds  of  their  adjuJication  ; 
yet  when  they  do  fet  them  forth,  the  court  are  to  judge  of 
them.     And  in  this  cafe,  the  examination  which  was  relied 
upon  being  taken  by  two  juftices  of  another  county,  and 
the  perfon  examined  by  thofe  juftices  remained  fiill  alive 
far  ought  that  appears  to  the  contrary  ;  it  is  plain  this  de- 
poiition  ought  not  to  have  been  received    as   evidence  to 
ground  their  adjudication  upon ;  though  it  might  perhaps 
have  been  ufed  as  concurring  evidence.     And  L.  Ch.  J. 
Lei  faid,  he  had  often  heard  it  declared,  that  both  juftices 
eoghtto  betogeither  at  xhtviva  t;^<^  examination  of  the  wit- 
ncfles.     And  Mr.  J.  Page  faid,    he    remembered  a  cafe, 
wherein  it  was  determined,  that  both  juftices  muft  be  pre- 
feot,  and  that  it  is  not  fufficient  for  one  juftice  to  examine 
the  matter  and  tranfmit  it  to  the  other^  and  that  other  to 
fign  the  order  without  examining  into  the  matter  himfeif. 
Burr.  Settl.  Caf.  1 36. 

T.  30  C  3.    K,  v.  ErifwtU.     Two  juftices  removed  E«iiftlaaUon 
John  Sharpe  from  Icklingkam  Ail  Saints^  to  ErifwiU^  both  ^''-en  by  juflica 
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in  SvffoH.  The  feffions  on  appeal  confirmed  the  onkft 
fubje£i  to  the  opinion  of  the  court  on  the  following  cife: 
The  pauper  came  into  the  pariih  of  hklingham  Jil  Saints 
in  1767,  where  he  was  employed  as  a  day  labourer  to 
work  on  the  navigation.  In  1779  be  was  taken  before 
T.  Ball  D.  D.  and  C,  To^kie  clerk,  two  juftices  for  thefaid 
county,  by  the  overfeers  of  Icklmghamy  to  be  examined  at 
to  the  place  of  bis  fettlement ;  in  confequence  of  whtch| 
bis  examination  was  taken  upon  oath  before  thofe  two  juf- 
tices, and  figned  by  the  pauper  ;  by  which  examination  it 
appeared,  that  he  had  gained  a  fettlement  by  a  hiring  and 
fervice  for  a  year  in  ErijWeUy  and  had  done  no  a£l  to  gains 
fettlement  eliewhere.  No  proceedings  were  had  in  confe- 
quence  of  this  examination,  until  this  order  of  removal 
was  applied  for  and  made.  [N.  B*  The  two  juftices  who 
made  the  order  of  removal  were  nH  tht  fame  two  juflices 
who  took  the  examination.]  The  pauper,  from  tbe  tioae 
of  the  examination  being  taken,  continued  to  refide  in  hk" 
lingbam  for  about  5  years,  without  being  chargeable  to 
that  pariih,  when  he  became  infane,  and  continued  fote 
the  time  of  bis  removal  to  Eri/well  as  aforelaid,  and  alfoat 
the  time  of  hearing  the  appeal.  On  tbe  part  of  tbe  re- 
fpondents  this  examination  was  offered  in  evidence,  and 
objected  to  on  the  part  of  the  appellants,  but  was  received 
by  the  court,  the  handwriting  of  the  juftices  who  took  the 
fame  being  firft  proved ;  and  upon  that,  and  other  evi- 
dence, the  feffions  confifmed  the  order;  but  they  alfo 
ftated,  that  in  their  opinion  the  evidence  produced,  exclo* 
five  of  the  faid  examination,  was  not  fufiicient  to  warrant 
that  determination.  After  hearing  arguments  on  botb 
fides,  the  court  were  divided  in  opinion,  and  the  judges 
gave  their  opinions  at  great  length.  J/hhurJi  and  Bidkr 
J*,  wefe  for  confirming,  and  L.  Kenyon  Cb.  J.  and  Gnfi 
J.  were  for  qua(hing  the  orders ;  but  there  not  being  a 
majority  of  the  court  of  opinion  that  the  rule  forreverf* 
ing  the  orders  fhould  be  made  abfolute,  they  conic* 
quently  ftand  confirmed.     Durn/»  and  Eaji^  3  ^.  707. 

£.  32  G,  3.  K.  v.  Ststfird,  On  an  appeal  agaioft  an 
order,  by  which  ilf.  Shaw  and  his  family  were  removed 
from  Spitfufd  to  Chilvers ;  the  order  was  qualhed,  fubjed 
to  the  opinion  of  the  court  on  the  following  cafe:  Tbe 
pauper  was  born  at  Stotjcrd^  but  his  father's  fettlement  was 
at  Chilvers  Coton,  and  the  pauper  had  never  gained  any 
fettlement  in  his  own  right,  except  as  follows:  He  and 
his  family  were,  in  177.6,  removed  from  Sandw  to  StUfrri 
in  the  ufual  form,  and  were  delivered  to  the  partfh  oficen 
of  St9tJordi  who  received  them,  and  did  not  appeal.    Tbe 

10  paiftf 
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pauper  and  hU  family  bat  ever  fince  till  the  prefent  re* 
moval  occafionaily  refided  in,  and  been  relieved  by  Siotfwi, 
It  was  then  proved  by  the  refpondents  (but  which  evidence 
was  objeded  to  by  the  appellants,  but  over  ruled  by  the 
court)  that  the  order  of  removal  from  Sandcn  to  Sht/orJ^ 
and  the  examination  on  which  it  was  founded,  were  in 
fad  taken  and  figned  by  the  two  juftices/^f^r^/zi^f,  and  not 
in  the  prifmce  $/ each  §ibir^  and  that  one  of  them^  though  a 
Biagiftrale  for  the  county  of  Hirtftrdy  took  the  examination^ 
and  figned  the  order  at  his  own  houfe  fituate  in  that  part 
of  Rjtjftw  which  lies  in  Cambridgejhin  %  R9)Ji§H  lying 
partly  in  each  county.-— The  xaurt  took  time  to  con- 
fider.^i-L.  Ken^n  Ch.  J.  faid,  that  he  was  not  then  pre- 
pared to  ftate  from  his  papers  the  reafons  at  length  upon 
which  their  j6dgment  was  founded,  but  that  he  had  tho« 
roughly  and  attentively  confidered  the  quefiion  i  and  that 
the  refult  of  his  deliberations  and  of  the  reft  of  the  court 
was,  that  the  former  order  was  only  voidahle  not  abfolutely 
void  I  and  therefore  that  it  was  neceflary  for  the  pari(h 
who  wiihed  to  avoid  it,  to  have  appealed  againft  ic  in  the 
regular  courfe  of  proceeding.  That  it  would  be  ex- 
tremely inconvenient  to  permit  a  pari(h  to  fet  afide  an  or- 
der of  removal  at  any  diftance  of  time,  which  had  been 
acquiefced  under  for  years  without  any  difpute  \  and  that 
a  diftindion  had  always  prevailed  between  void  and  void- 
able inftruments ;  a  ftrong  inftance  of  which  was  that  on 
the  conftrudion  of  the  flat.  Wijimlnjltr  2.  r.  i.  which, 
though  it  ena6ls  that  all  fines  contrary  to  that  a£l  (hall  be 
ipfojure  null,  has  been  held  to  mean  only  voidable  by  fome 
legal  proceeding.  Order  of  feffions,  quaihing  the  original 
order,  confirmed.     Durnf.  and  Eaji^  4  V.  596. 

Examination  of  tbi /aid  John  ThomfoiO  T*  it  iff  12  The  pauper  Mm* 
G.  2.  K.  and  f^ykis.    A  perfon  oui^ht  to  have  notice,  and  ^«'^  ^^"^^  ^  ** 
be  heard  before  he  be  removed;  for  he  may  produce  a    ^'  * 
certificate,  or  give  other  fufficient  fecurity,  or  (hew  caufe 
otherwife  why  he  ought  not  to  be  removed  ;  efpecially  as 
he  himfelf  perhaps,  by  the  removal,  is  likely  10  be  tho 
greateft  fufierer.)  and  therefore  natural  juftice  requires  that 
be  be  not  condemned  unheard,     yindr,  2  }8. 

But  in  the  cafe  of  AT.  v.  Bogwofth^  £.  22  G.  3.    Ob-  i,  not  neceffarj 
jeSion  was  taken  to  the  form  of  the  order,  that  it  did  nor  i&  all  cafes  that 
appear  to  have  been  made  upon  proper  and  fufficient  evi-  ^*»e  pauper  him^ 
dence ;  that  it  was  made  only  upon  examination  of  the  cummcdk 
pnmi/es ;  that  an  enquiry  generally  into  the  fubjeA  mat- 
ter is  not  enough ;  that  the  pauper  himfelf  muft  be  exa- 
mined ;  and  was  fo  holden  in  K.  y.  IVykes  and  others.   But 
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by  the  court :  It  cannot  be  neceflaiy  in  all  cafes  that  the 
pauper  ihould  be  examined.  In  that  of  an  infant  of  lea- 
der years  it  would-be  impoffible.  There  is  no  fuch  geno* 
ral  rule :  The  cafe  of  dmbgrbacb  is  in  point ;  in  that  cafe 
Holt  Ch.  J.  fays,  <«  If  it  can  be,  'tis  fit  it  (bould  be  fo,  but 
not  abfolutely  neceflary/'     CaU.  Caf.  179. 

In  the  cafe  of  K,  v.  Jaci/on  and  anoth^,  £•  27  &.  ^ 
Chambre  (hewed  caufe  againft  a  rule  why  an  information 
ihould  not  go  againft  the  defendants,  who  were  jufiices  of 
the  borough  of  Kendal  in  Wijlm&rland^  for  mifbehaviour  ia 
their  ofEce,  who  were  charged  with  >having  comoiittcd  a 
pauper  to  prifon,  whom  they  were  examining  relative  to 
.his  fettlement,  for  not  anjwering  d  partieular  quefiian  pro- 
pounded to  htm,  under  which  commitment  be  continued 
in  prifon  for  1 3  days,  which  it  was  contended  by  Law 
was  fo  manifeHly  illegal  that  they  muft  have  known  ibey 
were  exceeding  their  authority,  and  therefore,  that  it  muft 
be  intended  that  they  a£led  from  corrupt  motives.  But  it 
appearing  on  reading  the  affidavits  on  both  fides,  that  no 
corrupt  motives  were  to  be  imputed  to  the  defendant!) 
the  rule  wasdifcharged.-— — And  JtfhbuTfi  J,  faid,  he  would 
not  then  decide  whether  niagiftrates  have  or  h^vc  not  a 
power  to  commit  a  pauper  for  refuting  (o  anfwtr  proper 
queftions  put  to  him  in  the  courfe  of  his  examination. 
They  certainly  have  a  right  to  examine  a  pauper  touching 
his  fettlement  i  and  yet  that  would  only  be  a  fhadew  of  a 
right^  unlcfs  they  had  likewife  a  power  of  enforcing  that 
examination,  by  committing  the  pauper  for  refufing  to  be 
examined.— — Bulior  J.  faid.  With  regard  to  the  power  of 
commitment,  he  did  not  know  howjuftices  were  to  ad, 
unlefs  they  had  fuch  a  power.  This  commitmeat»  ^  until 
*^  he  fhould  anfwer/'  he  thought  right;  and  tho' the  pau- 
per continued  in  prifon  under  the  commitment  13  days, 
that  will  not  make  the  cafe  ftronger  againft  the  defendants. 
The  party  committed  for  refufing  to  be  examined  is  to 
clear  himfelf,  and  when  he  will  anfwer  rouft  give  notice 
to  the  magiftrates*  This  is  like  the  cafe  of  a  commitoicnt 
by  the  commiffioners  of  a  bankrupt,  where  the  party  coow 
mitted  niuft  fend  word  when  he  will  fubmit  and  anfwer 
the  queftions*  Rule  difcharged,  Durnf:  and  £^,  i  V% 
653. 

Do  adjudge  thgfame  to  h  ^rutJl  ^*  '3  ^«  SuJdefiomb  zni 
Burwqjb,  Order  qua(hed»  becaufe  it  was  only  faid  to  be 
complained  by  the  officers,  that  the  perfon  removed  wai 
likely  to  become  chargpablCj  but  not  adjudged  fo  by  ibt 
juAices.     tSaU^AQlf 
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H.  4  G.  K*  and  JVeflwood.  Order  quaflied,  becauft 
the  jufttces  only  fay,  JVe  order  b'm  to  be  removed  to  [neb  a 
place  as  the  place  of  bis  lafl  legal  fettlementy  without  adjudg- 
ing that  to  be  the  place.     6Vr.  73. 

f.  3  fif  4  G.  «.  K.  and  AJinchln-hampton.  Order^ 
Whereas  complaint  is  made  to  us,  that  fuch  a  perfon  is 
now  become  chargeable,  we  do  adjudge  that  the  laft  place 
of  hts  lawful  fettlement  is  in  the  pariih  o^  Mimbtn-hampion. 
Objefied,  that  here  is  no  adjudication  that  he  is  likely 
to  become  chargeable  ;  and  quaflied  for  this  reafon.  2  Se£\ 

C.  93- 

T.  4.  G.  Stallinburgh  and  Haxbay.  On  examination  we 
do  believe  the  fame  to  be  true.  Quafhed  ;  for  a  man  may 
believe  a  thing  on  uncertain  evidence.     1  Sejf,  C»  131. 

£-10  if/f.  IValtbam  Magna  and  Parva.  Whereas  fuch 
a  perfon  is  likely  to  became  chargeable,  as  we  are  credibfy 
informed^  thefe  are  therefore  to  require  you  to  remove  : 
Quaflied,  for  that  here  is  no  adjudication  that  he  is  likely 
to  become  chargeable,  and  (his  is  only  the  belief  of  smo- 
ther,    Caf.  of  S.  38. 

And  we  do  lUcewife  adjudge  that  the  lawful  fettlement']  E» 
9  ly.  Bury  and  Arundel.  Whereas  complaint  hath  been 
made  unto  us,  that  Jacob  Duciin^  with  his  wife  and  chil- 
dren, came  from  his  place  of  abode  and  iaft  legal  fettlement 
in  Bury  to  Arundel^  We  therefore  require  you  to  remove  : 
Naught ;  for  there  is  no  adjudication  of  the  juftices  which 
was  bis  Iaft  legal  fettlement,  but  only  a  complaint  that 
Bnryw^Of  which  doth  not  appear  whether. true  or  falfe. 
2  Salt.  479. 

f.  12  A9t  Eglium  and  Hartley»u}intly»  An  order  ad* 
judges  that  a  man  was  fettled  at  fuch  a  place  \  and  there* 
fore  they  remove  his  widow  thither.  Quafted  ;  for  that 
here  was  no  adjudication  of  the  widow's  fettlement,  and 
Ihe. might  have  gained  a  fettlement  after  the  death  of  her 
buiband.     i  SefflC*  45* 

71  3  (^T  4  G.  2.  K.  and  fVamhilL  Adjudication  that 
the  Uft  l^al place  of  the  pauper  is  at  IVarnbill'm  the  county 
of  Berks.  Qua(bed  ;  for  thati«  no  adjudication  of  the  fet^ 
element »    2  SelT.  C.  92. 

M.  3  An.  It  was  held,  that  legal  fettlement  and  Uft  legal 
fettlement  are  the  fame  thing  \  becaufe  by  .every  new  fettle- 
ment the  precedent  is  difcharged.     2  Salk.  473. 

M.i%  An.  St.  Mary  Ottery  and  St.  Marf%.  The  juf- 
tices in  their  order  fay,  tfi^t  the  poor  perfon  was  laA  fettled 
f  here  according  to  their  inow/edge,  iiy  the  court :  They 
ihould  have  faid,  he  was  iaft  fettled  there  j  an  order  is  a 
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judgment,  and  muft  be  certain  and  pofitive  :  he  oiitht  have 
been  fettled  elfewhere,  and  they  noi  know  it*  Quaflieda 
C^fisofS.  32. 

To  be  profiM  ^«^  pT^vidtfir  ihifn]  The  ftatule  dired8»  that  the  place 
for  where  n-  whither  they  are  fcnt  (hall  receive  and  previdi  for  them  ; 
pmUtQ.  f^  which  reafon  the  fame  is  inferted  here  in  the  order:  but 

it  feemeth  that  when  the  removal  is  into  another  county, 
thofe  words  are  unnecefTary,  becaufe  ineffedual ;  for  that 
the  juftices  in  one  county  cannot  take  order  for  the  relief 
of  poor  perfons  in  another  county « 

Other  renovilt       [Bcfidcs  this  general  form  of  removal  to  the  place  of 

£'?  reiUement'  ^^^'^'"^"N  ^**«'«  ^^Y  ^  Other  removals,  as  of  wives  to 
'  their  husbands,  children  to  their  parents,  apprentices  or 
fervants  to  their  mafiers,  or  of  perfons  brought  illegally 
from  one  pari(h  to  another.  But  this  is  not  in  purfuance 
of  the  ftatute  of  the  13  (sf  14  C  2.  but  of  the  general 
power  of  the  juftices  in  regulating  matters  relating  to 
poor  perfons*  Thus  in  the  cafe  of  K,  and  Banhtry,  A 
conftable  without  warrant  brought  a  child  from  Bnugbtm 
to  Banhury.  Two  juftices  of  Banbury  made  an  order, 
reciting  the  fad^,  to  return  the  child  to  Br^ughtM^  thete 
^  to  be  provided  for  according  to  law.  The  court  held 
the  order  good,  for  returning  the  child  to  the  wrong? 
doers ;  and  therefore  that  part  of  the  order  was  affirm- 
ed  ;  but  it  ought  not  to  be  faid,  to  be  there  provided 
for;  but  they  are  to  be  left  to  take  their  courfe  accord- 
ing  to  law-i«  therefore  that  part  was  quafhed,  CmL 
372. 

So  in  th^  cafe  of  jST.  and  Gravefen^^  B-  t^  JV.  Two 
juftices  fend  Jom  Go^Mury  from  Grave/enJ  io  Lawton  her 
mafler  in  Chadwili  (with  whom  (he  was  hired  as  a  fervant 
for  a  year)  until  ihe  (hould  be  diicharged.  Afterwards, 
on  the  21ft  of  Nwimber  (the  fir  ft  order  being  made  the 
6th  of  Novtmber  by  the  juftices  of  Gravifei^d)  another  or- 
ider  was  made  by  two  juftices  of  the  county  of  Effixj  to 
fend  the  fame  perfon  from  the  parish  of  Chadwitt  to  the 
pari(h  of  Gravifind.  It  wras  inftfted  that  the  fecond  order 
was  ill,  being  made  before  any  appeal  from  the  firft  order, 
or  difcnarge.  from  the  fervice.  But  not  allowed  by  the 
court :  For  the  firft  order  was  to  (end  the  perfon  to  bet 
mafter,  and  not  to  fend  her  to  the  parifh  of  ObadmU  w^ 
place  of  her  fettlement.  Comynt^  97.— —For  both  the 
orders  in  this  cafe  might  well  ftand  together :  and  the  qoef- 
tion  upon  the  merits  might  be  determined  on  appeal  to  the 
fccgnd  oid^r.J  en 
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*    SO  much  concerning  the  ufual  form  of  an  order  oF  orfinnf!t>rder« 
femoval:  And  after  fuch  order  and  adjudication  is  made^  ofi«n^ai»t 
thai  the  Umt  may  appear  upon  record  afterward*,  in  order  |n«w?nM"ree«!i 
to  charge  the  parifh,  it  was  faid  by  HoltCh.J.  (i  SaJJL  of  tbe  whole 
406.)  that  the  moft  regular  way  for  the  juftices  to  pro-  F»««*«V» 
cced  is  to  make  a  record  of  the  complaint  and  adjudication, 
and  upon  that  to  make  a  warrant  to  the  churchwardens  and 
ovcrfeers,  to  cuhvey  the  perfons  to  thepariih  to  which  they 
ought  fo  be  fent,  and  deliver  in  the  record  by  their  own 
hands  into  court  the  next  feffions,  to  be  kept  there  amongft 
the  records,  to  charge  the  parifli.     But  ho*^  fach  record 
ihall  charge  the  pariQi  is  not  perhaps  very  evident;  unlefa 
it  Ihall  appear  likewife,  that  a  removal  was  made  in  pur** 
fuance  of  fuch  order :  otherwife,  how  (hall  the  partfii  be 
charged  by  an  order  which  poffibly  they  knew  nothing  0f, 
and  coofequently  could  have  no  opportunity   to  appeal 
againft  f  It  is  ufual  in  feme  places,  for  the  overfeen  who 
made  the  removal,  to  bring  the  original  order  to  the  next 
feflions,  and  there  make  oath,  that  they  removed  the  party 
in  purfuance  of  fuch  order,  and  if  then  there  appear  to  be 
fio  appeal  againft  it,  the  order  is  confirmed  by  the  court, 
and  filed  amongft  the  records.     And  although  fuch  con- 
-firmation  is  merely  void,  becaufe  the  feffions  have  no  ju- 
rifdidton  therein,  unlefs  in  the  cafe  of  appeal,  which  here 
IS  not  2  yet  fuch  confirmation  is  alfe  fuperfluous  and  need- 
Jefs,  for  the  order  not  appealed  againfl  is  final  without 
fDore.     And  as  fuch  order  is  a  record  of  itfelf,  and  con- 
tains in  it  the  adjudication  of  the  juSices,  it  fcemeth  that 
the  court  may  record  thereupon  likewife,  that  no  appeal 
was  made,  for  in  that  cafe  they  are  the  proper  judges  whe- 
ther an  appeal  was  made  or  not.     But  (lill  it  feemeth,  that 
unlefs  it  be  upon  iippeal,  they  have  no  power  to  enquire 
concerning  the  removal,  for  that  as  to  them  is  extrajudi- 
cial :  But  the  juftices,  who  made  the  order,  have  a  right 
to  fee  it  executed  ;  and  therefore  they  may  enquire  upon 
oath,  whether  the  removal  was  duly  made;  and  if  it  was, 
thqr  nay  record  the  whole.     Which  record  of  the  whole 
proceedings,  being  delivered  an  at  the  next  feffions,  and 
the  court  thereupon  recording  iikev^'ile  that  no  appeal  was 
niade,  in  fuch  cafe  perhaps  the  pariQi  oiay  be  concluded. 
And  the  form  thereof  may  be  tht^s  : 

Weftmorland*  T%E  it  nnnmbrtd^  that  on  the   nimtufith 

^  day  ^January,  in  the  thirty-ftcond  year 

pf  the  retgn  •fwr  itrd  George  ihe  ftcnnd  o/Greut  Britain, 

France,  and  Ireland,   *ing^  iifendtr  of  ihe  faith^   and  fi 

fif^k^  <^f  Middleton  /n  tht  county  aferejaid^  Roger  Thirn- 

l>cck| 
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beck,  h)irfiir  %f  tbi  pc9r  oftbi  tawnfiAp  •/  Middleton  aftrgm 
faid  in  ibt  county  aftrefaid^  €9mitb  bifin  us^  John  Moore, 
.jffyuirty  and  Richard  Burn,  ciitif  tw0  §f  the  jufiias  of  msr 
faid  Ifd  tbi  iingy  ajjigmd  to  hup  tbi  pioci  if  our  faid  lord  tbi 
king  witbin  tbi  faid  ccunty^  and  itlfo  to  boar  and  ditermim 
divirs  fibniis,  tnfpajfis^  and  otbor  mifdimianers  in  tbi  faid 
county  committidf  and  of  tbi  fuorum^  And  complaimtb  to  us 
tbi  Jaid  jufticiSy  and  givitb  ut  to  unJUrfland  and  hi  infamiiy 
that  Solomon  Caradice,  fon  of  Alice  Caradice,  agid  mm 
yidr^^  baib  ami  to  inbaUt  and  detb  inbabit  in  tbi  faid  townjbif 
of  Middleton  in  tbi  county  afonfaid^  and  is  tihly  to  btcmu 
cbargiabU  to  tbi  faid  town/btp^  and  tbat  tbi  faid  Solomon 
Caradice  hatb  nof  gaimd  any  Ugal  ftttUmini  witbin  tbi  faid 
iownjbip^  nor  batb  produad  any  arttficati  owning  bim  tbi  fold 
.  jSoIomon  Caradice  to  hi  ftttUd  ilfiwbin  \  and/binupon  bs 
tbi  faid  Roger  Thirnbeck  prayttb  our  warrant  to  nmovi  and 
convey  tbi  faid  Solomon  Caradice  to  tbi  parijb  or  plaa  wbtrt 
bi  tbi  faid  Solomon  Caradice  was  Iqfi  Ugally  fettUd. 

And  on  tbi  faid  ninetitntb  day  ^January  in  tbi  yiar  afort* 
faldf  tf(  Middleton  afonfaidy  in  tbo  county  afonfaidy  Mar- 
garet Caradice,  grandmothir  of  tbi  faid  SoloaionCiiniiCtf 
comith  bifin  us  tbijsifiias  afonfaidy  and  uponiir  oath  en  the 
bdly  gofptl  to  btr  thin  andtbtn  by  us  tbijufHas  afonfaid  iul' 
tnintftnd^  dipofitb  andfwcantb^  tbatjho  tbi  faid  Margaret 
Caradice  bad  a  daugbar  wbofo  namo  was  Alice  Caradice, 
wbicb  Alice  Caradice  was  mvar  mafriidy  and  is  now  dtadf 
and  tbatfhi  tbi  faid  Alice  Caradice  didbior  tbi  faid  Sokn 
inon  berfoUf  at  tbi  parijb  of  Beeih»m  in  tbi  costnty  afonfaidy 
and  that  tb^faid  Solomon  batb  ban  carried  or  gosu  about  ibt 
country  iVirJina  in  ajfati  ofvagraiicy%  tbat  is  tojay^  ums- 
dring  and  bigging^  and  dotb  new  inhabit  in  tbifasd  tewnfiif 
^Middleton  with  William  Caradice  grandfatbtr  rf  Urn 
tbi  faid  Solomon. 

ff^beriupon^  and  on  duo  con^traiion  bad  of  tie  pnmtfeSf 
Wi  tbejufiicis  afonfaidy  on  tbi  faid  nimtantb  dayofjmu^xj^ 
in  tbi  yior  afonfaidy  at  Middleton  afirifaid  in  tbi  county 
ftfor^aidy  do  make  our  warrant  undor  our  bands  and  fiats  in 
tbi  form  and  words  following ;  that  is  tofaf^  ^Here  fet  forth 
%hfi  warrapt  of  removal.  J 

And  aftirwardsy  on  tbo  twintyfirfl  day  of  January  iff  tbi 
yoar  afonfaidy  at  Middleton  af or  if  aid  in  tbi  county  aforefnd^ 
tffifaid  Koger  Thir|^beck,  overfar  of  tbo  poor  afotifaii^ 
iomtth  before  us  thijuflices  afonfaidy  and  upon  bis  oath  on  the 
holy  gofpil  to  him  by  us  t  hi  faid  jufiias  adnuniftirod^  dipefeih 
pndjwioritb,  that  on  tbi  twtntiitb  day  of  Jmuztj  intbiyar 
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sfire/aiJf  be  tbffaid  Roger  Tfairnbeck  did  nmovi  and  c&n^ 
vif  tbijaid  Solomon  Caradtce  jr^m  and  out  •ftUfmd  iown* 
Jbip  of  Middleton  i$  the /aid  parijb  rf  Beetham,  and  bim 
tbifaid  Solomon  Caradice,  togetbir  with  a  true  copy  of  our 
warrant  afonfaidy  did  dtUvir  /«  0»  P.  wtrfitr  of  the  poor  of 
tbi  parijh  of  3ectham  aforefatdy  at  the  parijb  of  Beetham 
etforefaid^  in  the  county  aforefaid.  In  witnefs  where'>f^  we  the 
feud  juflices^  at  Middleton  aferefaid^  in  the  county  aforefaid^ 
the  twenty 'firft  day  of  January  in  the  year  aforefaid^  to  this 
frofent  reeorddofet  our  hands  andfeaU* 

And  to  this  may  be  annexed  the  order  of  removal,  con- 
firmed at  the  feffions  on  appeal,  or  not  appealed  againfl*. 
And  it  may  be  proper  to  have  duplicates }  one  filed  at  the 
feffions,  and  the  other  kept  by  the  townfbip. 

By  the  3 /f'.  c.  11.  as  aforeraid,  there  is  a  penalty  of  P"«ityoiif». 
5 1.  inflided  on  the  churchwardens  or  overfeers  not  re-  p^/foL  wj»f2 
cetving  a  perfon  fent  by  warrant  of  removal.     On  which 
this  cafe  happened  :  M.  28  G,  2.  K.  and  Davis ^     Indid- 
ment  for  refuting  to  receive  a   pauper,  fent  by  order  of 
two  juftices  to  the  liberty  of  the  Tower,     Plea,  not  guiU 
ty.     VerdiA  againft  the  defendant.     It  was  moved  in  ar- 
feft  of  judgment,  that  the  3  TV.  c.   ii.  having  direfied 
s^iotber  method  of  punilbment,  to  wit,  a  fine  to  be  levied 
by  warrant  of  diftrefs  in  a  fummary  way,  that  fhould  be 
ilridly  pnrfued.—— Z>/ffi7//0ff  J.     If  a  ftatute  create  a  new 
oflTenoe,  and  give  a  punifhment,  that  rule  muft  be  follow- 
ed ;  but  if  the  offence  was  before  at  common  law,  and  a 
flew  punifbment  only  given,  it  is  indi6lable  alfo.     So  if 
one  flatute  give  one  punilbment,  and  another  fiatute  give 
another  punifbment,  the  profecutor  has  his  election.     This 
was  an  offence  before  the  3  IV.     Such  a  parifh  officer 
inighthave  beeti  indicted  on  the  13  ^  14  C.  2.  c.  12.  or 
what  would  have  become  of  a  pauper  in  cafe  of  difobedience 
between  the  pafliog  thofe  z&%  ?  But  the  3  W,  c.  11.  does 
not  relate  to  removals  from  parifh  to  parifh,  but  from  county 
to  county ;   and  therefore  there  is  no  remedy  but  by  in« 

<li£lment. Fofler  J.    In  all  cafes  where  a  juftice  has 

power  given  him  to  make  an  order,  and  dired  it  to  an  in« 
ferior  minil^erial  officer,  and  he  difobeys  it,  if  there  be  no 
particular  remedy  prescribed,  it  is  indictable.  And  judg* 
ment  was  given  againfl  the  defendant.  [To  which  may 
be  added,  that  the  flatute  of  1 3  ^  1 4  C  2.  f .  1 2.  requires 
in  exprefs  words,  that  fuch  officer  refuting  Jhall  be  bound 
over  to  the  affixes  orfefjiom  there  to  be  indited.] 

If  the  perfon  removed,  returns  of  his  own  accord,  with-  Pwrom  removed 
out  a  certificate  J  the  aforcfaid  aft  of  the  13  ^  14  C.  2.  wuming  w  ih« 
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c.  12.  and  alfo  the  vagrant  ^8t  of  the  17  G.  2.  r.  5.  hive 
dire£led  that  he  Ihall  be  fent  to  the  houfe  of  correfiion, 
according  as  is  above  exprefled.  In  the  cafe  of  £  and 
Angell^  r.  8  G.  2.  The  juftices  of  Birkjhin  had  a  petty 
feffior»s  to  fearch  after  vagrants,  and  a  poor  man  refiding 
in  the  parifli  of  BingfiiU^  being  examined,  coiiftfled  bim- 
lielfto  be  fettled  in  the  parilh  of  Sunning  \  whereupon  the 
jnftices  ordered  him  to  be  removed  to  Sunning,  On  hii 
.  returning  from  Sunning  without  a  certificate,  the  defendant^ 
who  was  one  of  the  juftices  that  had  been  prefent  at  the 
faid  petty  feffions,  did,  without  any  fummons^  or  oath  made 
of  hts  return,  commit  the  man  to  the  houfe  of  corredton, 
where  he  was  kept  three  days.  Upon  this,  the  court  was 
moved  to  grant  an  information  againft  the  juftice.  The 
court  allowed  the  tranfaftions  of  the  petty  feffions  in  this 
cafe  to  be  irregular,  becaufe  there  was  no  complaint  made 
of  his  being  chargeable  or  likely  to  be  chargeable  to  the 
parilh  of  Bingfield  \  but  yet,  as  that  was  only  a  miflake  of 
judgment,  the  court  would  not  have  thought  it  worthy  of 
puntfhment  ;  but  the  fending  him  to  the  houfe  of  correc- 
tion, after  having  convided  him  unheard,  being  contrary 
to  natural  juftice,  they  were  inclinable  to  grant  an  informa- 
tion ;  but  as  no  tnalice  appeared  in  the  juftice,  the  court 
allowed  the  profecutor  to  accept  of  fome  propofal  ma4e  by 
the  juftice,  to  make  him  fatisfadion.  Cajis  in  tbi  timtf 
£«ri  Hardwicke,  124. 

In  the  cafe  of  Baldwin  and  his  wife  againft  Blacimm 
cfquire,  E.  31  G.  2.  Baldwin  and  his  wife  were  removed 
by  order  of  two  juftices  from  Marfdin  to  BankmvAvt. 
Which  order  was  not  appealed  againft.  Afterwards,  tbey 
both  of  them  returned  to  Morfden  without  bringing  a  cer« 
tificate.  Of  which,  complaint  being  made  in  writing  and 
upon  oath  to  the  defendant  Mr.  Slackmore^  who  was  a 
juftice  of  the  peace  for  the  county  of  Lancafitr^  he  iflued 
hts  warrant  to  bring  them  before  him )  who  being  accord- 
ingly brought,  and  the  fa£ls  fullv  proved  upon  oath,  he 
committed  them  to  the  houfe  of  correction,  until  tbey 
ihould  be  difcharged  from  thence  by  due  courfe  of  lav. 
Upon  the  trial  of  this  caufe,  there  was  a.  verdiA  for  the 
plaintiff,  and  i  s.  damages,  fubjefi  to  the  opinion  of  the 
court,  on  the  two  following  queftions :  i.  Whether  there 
ought  not  to  have  been  a  previous  conviflion  of  vagrancy  f 
2.  Wheiher  the  wife  could  be  convified  of  vagrancy,  or  be 
liable  to  be  fent  to  the  houfe  of  corre£lion  for  returning 
without  a  certificiite,  as  (he  only  accompanied  and  refidcd 
with  her  own  huft)and  \  On  the  arguofient  of  this  caufe, 

(/.  Atanifi^ld  intimate d,  that  it  would  be  a  very  rtgbttbing 

ta 
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to  oompromire  this  matter  ;  and  he  defired  to  be  inForined 
how  the  ufage  had  been,  about  fending  the  wife  to  the 
bouie  of  corredion  with  the  huiband  :  (tho'  it  would  no^ 
indeed,  as  he  obferved,  alter  the  law.)  Afterwards  this  cafe 
being  mentioned  as  (landing  for  the  opinion  of  the  courts 
Mr.  N^rUn  (for  the  defendant)  faid,  he  had  feveral  certifi<^ 
cates  of  its  being  the  praAice,  for  jufiices  to  commit  the 
wife,  as  well  as  the  hufband,  for  returning  to  the  paridi 
from  whence  they  had  been  removed,  altho'  {he  fo  return- 
ed with  her  hufband.  L.  Mansfie'dMU^itA  the  refolu- 
tion  of  the  court :  He  obferved,  that  it  was  maoitefl  the 
]4ifiice  had  not  aAed  intentionally  wrong;.  And  it  is  plain 
that  the  jury  were  of  that  opinion,  as  appears  by  their  giving 
only  18.  damages.  The  court  would  gladly  therefore  have 
leaned  towards  excuiing  this  gentleman  from  fufferingfor 
what  he  had  honeftly  and  without  any  bad  intention  done, 
if  they  could  have  found  him  juftlfiable  by  any  legal  ex- 
cufe.  But  there  is  one  fatal  objediion  to  his  proceedine, 
which  we  cannot  get  over,  and  which  puts  all  the  other 
points  oat  of  the  cafe;  and  that  is,  that  the  warrant  of 
commitment  is  illegal.  The  legality  of  the  warrant  de-> 
peods  upon  two  a£ls  of  parliament,  or  at  lead  upon  one  of 
them.  For  there  are  two  ads  of  parliament,  upon  one 
of  which  two  this  warrant  mud  be  founded  ;  tho'  it  doth 
not  appear  upon  which  of  the  two  the  juftices  proceeded. 
Tbefe  two  ads  are,  the  13  Of  14  C  2.  c.  I3.  (a  law 
made  before  the  certificates  under  the  late  ads  exifted ;}  and 
the  17  (7.  2.  €,  5.  (which  relates  to  perfons  returning  with- 
out bringing  ftich  a  certificate.)  Now  the  warrant  is  not 
within  the  former  of  thefe  afis :  The  commitment  is,  //// 
dtfcbargid  by  due  courft  of  law  \  whereas  upon  this  ad  it 
fiiould  have  been^  to  the  houfe  of  corredion.  thin  to 
hi  funifhtd  as  a  vagab^nd^  or,  to  a  publick  workhoufe,  there 
t9  be  itnpUyed  in  work  and  labour.  Nor  can  this  warrant 
be  good  on  the  latter  ad ;  becaufe  the  power  given  to  the 
juftice  by  that  ad  is,  to  commit  fuch  offenders  to  the 
houfe  of  corredion,  there  to  be  kept  to  hard  labour  for  any 
iime  not  exceeding  one  month:  Whereas  this  warrant  is  quite 
general :  It  is  an  indefinite  commitment ;  not  for  a  pre- 
cife  limited  time  as  the  ad  direds.  Therefore  the  war- 
rant of  commitment  is  totally  illegal :  and  confequently, 
the  plaintifF  is  intitted  to  the  damages  that  he  has  recover- 
ed.    Burr»  Mamf  595. 

[Note,  It  feemeth  advifeable,  if  the  party  returns  with- 
out acertificate^  not  to  fend  him  to  the  houfe  of  correc- 
tion till  the  time  for  appealing  againft  the  order  for  re- 
moval fliail  be  expired  j  fgr  the  feOTions  may  quafli  the 

order. 
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otdct.  And  the  ftatute  of  C.  2.  fays,  if  he  (hall  notit'* 
main  in  fucb  parifli  whin  fa  vugbt  U  hifiitUi^  he  fliaU  b6 
fent  to  the  houfe  of  corre£lion.  And  the  17  G%  %•  fityt^ 
All  perfons  who  (hall  mniawfU/fy  return  to  fucb  parifli  tir 
place  from  whence  they  have  been  U^^lfy  removed  by  or« 
der  of  two  jufttces.  (hall  be  fo  fent  to  the  houfe  of  cor- 
redion.  It  is  true,  the  order  may  be  fuppbfed  legal  till 
reverfed  :  But  it  may  put  the  pauper  to  great  ineonve- 
nience,  in  removing  his  goods,  family,  and  trade ;  and 
then  returning  (poffibly)  after  the  next  feflions.j 

rV.    Order  of  removal  of  a  certificate  perfon. 

ReiAovsi  of  eer-       As  it  will  appear  from  what  hath  been  fatd  under  the 
lificate  peifoAt.  former    head,   concerning   the  removal  of  poor  perfons 

having  no  certificate,  that  in  moS  of  the  books  there  are 
many  bad  orders  j  fo  it  will  appear  alfo  from  thence,  anfl 
from  what  will  be  faid  under  this  head,  concerning  the 
removal  of  certificate  perfons,  that  as  to  this  kind  of  re* 
moval  there  is  fcarce  one  good  order  (which  is  a  little 
furprizing  in  a  matter  of  daily  pradice),  yea  fcarce  one 
which  is  capable  of  being  amended  even  by  the  fiatute 
of  the  5  G.  2»  for  there  are  objections  which  go  to  the 
very  eflence  and  fubftance  of  the  order,  efpecialiy  the 
want  of  proper  adjudications,  either  that  the  party  is 
become  chargeable,  or  of  the  place  of  bis  laft  legal  fet- 
tlemenc  (for  he  may  have  gained  one  after  the  certificate), 
or  both  I  for  judgment  without  adjudging,  is  a  contra- 
diSion  ;  and  where  there  is  no  judgment,  there  is  in 
ftridnefs  nothing  to  appeal  againft,  but  only  an  order 
that  the  parifh  (hall  receive  and  provide  for  a  perfoo  who 
for  aught  appears  doth  not  belong  to  them. 

By  the  8  isT  9  If^.  c.  30.  If  any  ptrfin  wboJbaU  t$m 
inta  any  parijh  cr  piaa^  thin  to  nJidi^JbaU  diliver  a  urti' 
fcati  to  cm  of  the  churchwardins  or  ovtrfars-  thm%  fvh 
ctrtifcati  Jhall  oblige  tke  parijb  or  place  granting  the  fame^  . 
to  receive  and  pr&tide  for  the  perfn  mentioned  in  the  fedi 
eertificatey  together  with  his  family^  as  inhabitants  ef  dfot 
pari/h^  whenever  they /hall  happen  to  become  ehargeaUe  te^  er 
be  forced  to  afk  relief  of  the  parijhy  tbwnflnpt  or  plaUf  te 
which  fuch  certificate  was  given ;  and  tbtn^  end  not  beferet 
it  Jhall  be  lawful  for  any  fucb  perfon^  and  hts  children^  tbn^b 
bom  in  that  pari/h^  not  having  otherwife  acquired  a  legal  fit* 
tlement  there^  to  be  removed^  canveyed^  and  fettled  in  tie  fit' 
rijh  or  place  from  whence  fucb  certtficate  was  brought.  f>  I* 
And  by  the  3  G*  a.  c.  29.     U^hen  any  over/ur  or  etbtr 

perfonjball  ret^ove  back  any  ferfons  or  their  famiJies,  r^^ 
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unJiT  s  artificetiy  ^d  homing  cbargiahU^  to  thi  parijh  §r 
ptaci  U  which  tbiyJhaH  biUng\.Juch  wtrfttr  or  other  pir/ott 
fiall  hi  fiimhurfed  fuch  nafinabU  cbargts  at  they  may  have 
han  put  unto  in  maintaining  and  removing  fuch  perfinSf  by 
the  cbufcbwardms  or  overfttrs  of  tie  place  to  which  fuch  per" 
fins  are  renufved\  the  faid  charges  being  firft  afcertained  and 
alkwedofby  one  or  morejvfiices  for  the  county  $r  place  to  whicb 
fuch  removal  Jhall  be  made ;  which  faid  charges  fo  afartained  * 
and  allowed^  Jhall^  in  cafe  of  a  tefufal  of  payment^  be  levied 
by  dtftrefs  and  faU  of  the  goods  of  the  churchwardens  and  over^ 
feers  of  the  place  to  which  fuch  certificate  per/on  is  removed,  by 
warrant  offuchjuftice  orjuflices.    f.  9. 

Form  of  an  order  of  removal  of  a  cercificate  perfoit. 

To  the  cburchwardem  and  overfeers  of 
the  poor  of  the  parifli  of  Orton  in  the 
Yvr  A       1     J    J       f^id  county  of  ff^effmorlanJ^  and  to  the 
Weflmorland.  <      churchwardens  and  ovcriccrs  of  the 

poor  of  the  pari(h  of  Penrith  in  the 
county  of  Cumberland, 

"ITITHEREAS  complaint  hath  been  made  by  the  church^* 
^  ^  wardens  and  over  feers  of  the  poor  of  the  parijh  of  Orton 
aferefaidin  the  faid  county  rf  Weftmorland,  unto  us  whofo 
names  are  hereunto  fet  and  jeals  affixed^  being  two  of  his  ma^ 
jeflfsjuftices  of  the  peace  in  and  for  the  faid  county  of  Wcft- 
morlandy  and  one  of  us  of  the  quorum,  that  John  Thomfon, 
Mary  his  wife^  Thomas  their  fon  aged  eight  yearsy  and 
Agnes  their  daughter  aged  four  yearsj  having  f^r  fome  time 
lafl  paft  dwelt  in  the  partjh  of  Orton  aforefaid^  being  aU 
lowed  fo  to  do  by  reafon  of  a  certificate^  bearing  date  the         ■ 

Jay  of  ■  in  the  year  of  our  Lord under  the  hands 

and  feah  of  A»  C.  and  B,  C.  churchwardens^  and  A.  0« 
exnd  B.  O.  overfeers  of  the  poor  of  the  faid  parijh  of  Penrith, 
attefted  by  A,  W«  and  B.  W.  two  credible  witneffes^  and  aU 
lowed  by  J.  P.  and  K.  P.  efq^irtSy  two  of  his  majeftfs  juf 
tices  of  the  peace  for  the  faid  county  ^Cumberland,  according 
to  the  dire^ions  of  the  feveral  eSfi  of  parliament  in  fuch  cafe 
made  and  provided^  are  become  chargeable  to  the  faid  parijh  of 
Orton :  And  whereas  it  appears  to  usy  as  well  upon  the  oath 
ef  the  faid  John  Thorn  fon  as  otherwife^  that  neither  they  the 
faid  John  'Iliomfon,  Mary  his  wife^  Thomas  and  Agnes 
their  children^  nor  any  of  them^  have  gained  any  legal  fettle^' 
rmntfsnce  the  date  of  the  faid  certificate:  tyherehy^  and  upon 
due  confideration  had  of  the  primifes^  is  appears  to  us^  and  we 
do  ffcreb]  adjudge^  that  the  faid  Johi^  I  bomfon,  Mary  his 
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wifiy  and  Thomas  aa^  Agnes  their  cbiUnm,  an  hmmi 
chargeable  to  thi  Jaid parijb  0/Orton,  and  that  tbepkfi  9ftbi 
Uift  iegal  feUUment  (f  them  and  iVtry  af  thgm  h  in  tbifaid 
farijh  $/  Penrith  in  the  faid  county  of  Cumberland  :  fhft 
are  therefore  to  requln  you  the  faid  churcbwardins  and  over* 
feers  of  thi  poor  of  the  faid  parijb  of  Orton,  or  fomg  or  om  of 
yoUy  if  fonvey  the  faid  John  Thomfon,  M^ry  his  wfe^  and 
Thomas  and  Agnes  tboir  children^  from  and  out  of  your  faxi 
parijh  of  Orton,  to  the  /'aid parijb  of  Pcniith^  and  them  t^de* 
liver  to  the  churchwardens  and  overjiers  of  tht  poor  tbero^  or  to 
fome  or  one  of  them  ^  together  with  this  Our  order  or  a  true  copy 
thereof  at  tht  fame  time  Jhewing  to  them  the  original:  And  we 
do  alj'o  hereby  require  you  the  faid  churchwardens  and  oiverfters 
of  the  poor  of  the  Jaid  parijh  ^Penrith,  to  receive  and  provide 
for  them  as  inhabitants  of  your  parijb*  Given  under  our  bands 
andfeals  the  ■'  day  of  *  in  the  year  of  our 

Lord   ■   ■■     ■ 

jflhwed  by  J,  P.  and  K.  P.  efquiret^  two  of  bis  nujefifi 
juflices  of  the  peace^  //•  9  An,  K,  and  Newton.  Order  for 
removing  a  certificate  perfon,  not  fetting  forth  that  it  was 
allowed  by  two  juftices,  but  adjudging  the  parifli  which 
granted  the  certificate  to  be  the  place  of  the  laft  legal 
fetilement.  By  Mr.  J.  Probyn  :  The  order  is  good*  for  it 
fets  out  (hat  the  pauper  came  by  certificate;  and  ad- 
judges that  he  was  afiuaUy  chargeable^  and  chat  Neuh 
ton  was  the  place  of  his  laft  ]egal  fettlement,  he  having 
gained  no  fectlemeiit  elfewhere  (ince  ;  which  fets  out  the 
whole  reafon  of  their  judgment,  and  would  make  the 
fettlement  good,  if  there  had  been  no  certificate,  i  Sejl 
C.  149* 

Af»  7  G.  Barleycroft  and  Cole  averton*  Order  of  re* 
moval  of  a  certificate  perfon ;  it  was  not  faid  that  the 
certificate  w«is  attefled^  but  only  chat  it  was  aUowod^  But 
by  the  court :  The  atteftation  is  by  the  fiatute  made  pie« 
vious  to  the  allowance ;  and  therefore  when  they  lay  i( 
was  allowed  according  to  the  a£i  of  parliament,  we  moft 
tnteod  ic  was  attefted,  for  otherwife  it  could  not  be  fo  al« 
lowed.     And  the  order  was  confirmed,     Str,  40a* 

NotTemovillc  Are  become  charj^eable]   E*  9  An,    ^  and   Brumfleoi^ 

ijiiaauaiiy         p^^  ofdcr  of  two  juftices  for  the  removal  of  ,a  man  that 
c  arg€«  .e.         came  into  a  pari(h  by  a  certificate^  was  quafhed  upon  this 

exception;  It  was  faid  in  the  order,  that  they  removed 
him  becaufe  he  was  likely  to  become  chargeable:  And  the 
whole  court  were  of  opinipi^  that  the  juflices  cannot  re- 
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moxre  a  perfcn  that  comes  into  a  parifh  by  a  certificate,  till 
he  is  adually  chargeable  to  the  parifb.     2  S.j.'L  530. 

H.  4  G,  7>-%  and  IP'ilUrton.  The  jufticcs  remove  a 
certificate  woman,  bcinj;  likely  to  become  chargea'ole.  Due 
by  the  court :  She  is  hy  the  (tatute  not  removeable  till  (lie 
actually  becomes  chargeable.  And  the  order  was  quafhcd. 
Sir.  ij. 

•  And  we  do  hereby  adjud^f"]  T.  2  /fn.  Mnllon  and  Flfet^  Muft  be  •<»- 
wick.  An  order  was  made,  reciting,  that  whereas  com-  J '*'e-<i  charge 
plaint  hath  been  made  unto  us,  that  luch  a  perfon,  who 
is  lately  come  into  the  parifh  with  a  certificate,  is  adually 
chargeable  to  the  parifh  ;  thefe  are  therefore  to  require 
you  to  remove:  And  qu^lhed,  for  that  there  was  no  ad- 
judication.    2  Solk,  530. 

7*.  15  C  2.  Gnat  Bedwin  and  IVilc't.  Order  of  re- 
moval of  a  certificate  perfon,  in  which  there  was  no  com* 
plaint  of  the  churchwardens  or  overfeer^-,  nor  any  adjudi- 
cation that  the  certificate  perfon  is  adlually  become  char^  e- 
ablc.  OA  .appeal,  the  fcffions  in  purfuance  of  the  5  G\  2. 
amend  the  order  in  thefe  particulars,  as  matter  of  form  only, 
and  infert  in  the  faid  order  fuch  complaint  and  adjudication. 
And  now  the  queflion  was,  Wheth-r  thefe  amendments 
went  only  to  matter  of  fr>fm,  or  to  the  fubftance  and  merit 
of  the  order  ?  By  Lee  Ch,  J.  There  has  been  but  one 
cafe  in  this  court  on  this  a£l  fince  the  making  of  it,  and 
that  was  not  determined  :  The  prefent  fccms  to  be  a  very 
ftrong  cafe  againft  the  power  of  .amending.  For  there 
muft  be  a  complaint  from  the  overfeers,  otherwife  the  juf« 
ticcs  have  no  power  , to  remove;  and  a  certificate  perfon 
muft  be  adjudged  to  be  adlually  chargeable,  otherwife  he  < 

cannot  be  removed  :  And  thefe  amendments  mi^ht  be  the 
real  merits  on  which  this  cafe  depended.  And  it  would 
be  a  detrimental  conf^ruAioa  of  the  aiSl,  to  take  it  fa 
largely  ;  and  would  be  giving  the  fefBons  an  original  jurif- 
diStion.  And  quafhed  by  the  whole  court,  2  Sij',  C. 
142.     Sir.  1 158.     Burr.  SrtfL  Co/.  163. 

But  after  all,  it  doth  not  appear,  how  it  becomes  ne- 
cefTary  in  the  order  of  removal,  to  take  any  notice  of  the 
certificate  at  all,  or  to  make  any  further  ufe  of  it  than  as 
evidence  to  the  jufliccs  of  the  fetilemcnt !  And  if  it  is  not 
neccfTary  to  recite  it,  it  is  better  to  omit  the  fame;  be- 
caufe  a  mifrecital,  either  in  the  date,  or  in  the  names  of 
the  perfons,  or  in  any  other  material  part,  will  be  fatal, 
for  that  then  there  will  be  no  fuch  certificate  as  is  there 
recited,  and  the  order  mtift  fall  of  courfe.  And  I  do  not 
fee,  whv  the  form  may  not  be  much  more  plain  and  fim- 
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pie  by  drawing  the  fame  very  little  varied  from  the  com- 
mon form  of  an  order  of  removal  of  other  perfons  having 
no  certificate.  It  is  true,  where  the  perfons  are  only 
likely  to  be  chargeable^  it  is  then  requifite  to  fet  forth  in 
the  order,  that  they  have  no  certificate;  for  if  they  have 
one,  they  cannot  be  removed  till  they  adually  be  chargc- 
abfe.  But  if  the  order  do  fet  foah  that  they  are  charge- 
able,  in  that  cafe  it  is  not  at  all  material  whether  they  have 
a  certificate  or  not|  for  in  both  cafes  a1;ke»  they  are  then 
equally  removeable.  And  if  fo,  then  the  form  may  be 
this,  both  for  a  certificate  perfon,  and  for  a  perfon  having 
no  certificate,  who  is  a^ually  become  chargeable : 

■ 

Weftmorland.    'T'  O    the  churcJiwardens  and  ever/eers  of 

•*•  the  poor  of  thg  pari/h  of  Orton  tn  the 
Jiitd  county  of  VVeflmorland,  and  to  the  churchwardens  and 
ovcrfeeri  of  the  pcor  of  the  parifh  of  Penrith  in  the  aunty  of 
Cumberland,  and  to  each  and  every  of  the  mm 

Upon  the  complaint  of  the  churchwardens  and  ovirfeers  of 
the  poor  of  the  parifh  of  (3rton  afore] aid  in  theftid  county  of 
Weftmorland,  unto  us  whcf,:  names  art  hereunto  fet  and  ftals 
affixed^  being  two  of  his  majeflys  ju/lices  of  the  peace  in  and 
for  the  faid  county  of  Weftmorland,  and  one  of  us  of  tbe 
quorum,  that  John  Thorn fon,  Mary  his  wife^  Thomas 
,   their  fon  aged  eight  years  ^  and  Agnes  their  daughter  aged  four 
yearSy  huve  come  to  inhabit  in  the  faid  parifo  of  Orton,  not 
having  gained  a  legal  JcttLment  there  ^  and  that  the  faid  John 
Thomfon,  Mary  his  wifc^  ar.d  Thomas  and  Agnes  their 
children^  are  now  iha'geable  to  the  faid  parifh  of  0\loni 
IVe  the  faid  jujiices^  upon  due  prosf  made  thereof  as  well 
upon  the  examination  of  the  faid  John  Thomfon  upon  oathf 
as  otherwifij  and  Ukewije  upon  due  confideratien  had  of  tie 
premifes^  do  adjudge  the  fame  to  be  true ;  and  we  do  likaiife 
a^ljudge^  that  the  lawful  ftthment  of  them,  the  faid  John 
7  homfon,  Mary  hii  wlfe^  and  Thomas  and  Agnes  their 
childfen^  it  in  tbe  faid  parifh  of  Penrith  in  the  faid  auhfj 
'  of  Curoberlaod  :  We  therefore  require  you  the  faid  cbureb- 

wardens  and  overfeers  of  the  poor  of  the  faid  pari/h  of  Or- 
ton, or  feme  or  one  of  you  ^  to  convey  the  faid  John  Thomfon, 
Mary  his  wife^  and  Thomas  and  Agnes  their  children^ 
from  and  out  of  ymr  faii  par-fh  c/"  Orton,  to  thf  faid parifii 
of  Penrith,  and  them  to  'deliver  to  the  churchwardens  and 
overfeers  of  the  poor  there ^  or  tofome  or  one  of  tbem^  together 
with  this  our  order^  or  a  true  copy  thereof  at  the  fame  time 
Jhewing  to  them  the  original :  And  we  do  alfo  hereby  require 
you  the  faid  churchwardens  and  overfeers  of  tbe  poor  of  the 
faid  far  i^  ^/'Pcnriih.,  to  receive  and  provide  for  them  as  in* 
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kiHtants  of  your  parjjh.     Given  under  our  bands  and  fatls 

fbg  ,  da)  of  in  the  ■  year  of  the  reign 

cf  bis  mojijiy  king  George  the  third. 

It  doth  not  apl^ear  what  (hall  be  done,  if  a  certificate 
perfon,  after  having  been  removed,  (hall  return  with  a 
new  certificate  ;  that  is,  whether  or  no  the  parifh  (hall  be 
obliged  to  receive  him  a^ain,  until  he  (hall  again  become 
char(>eable.  It  fometimes  happeneth,  that  a  certificate 
perfon  is  decoyed  into  acceptance  of  relief  from  the  pari(h 
cfficerFy  in  order  that  they  may  get  rid  of  him.  If  a  new 
certificate  (hall  entitle  him  to  return,  this  kind  of  pradice 
may  be  (ru(i rated.  Upon  a  removal,  the  certificate  is  ac 
an  end.  But  the  pari(h  may  grant  him  another.  And 
there  is  no  law  which  feemeth  to  give  power  to  any  pari(h 
CO  refufe  hlm.^-Hut  this  is  a  cafe  not  liicely  to  happen 
frequency ;  becaufe  the  pariih  granting  the  certificate 
mud  pay  the  charges  of  removing  fuch  certificate  perfons 
when  chargeable,  anJ  of  their  main:enance  in  the  mean 
time. 

iii.  Appeal  againjl  the  order  of  removal. 

In  this  place  it  may  be  proper  to  take  notice  of  the  cafe  T»»ft»c«^^e'«l 
of  K.  V.  Yarpole^  M,  31  (r.  3.  where  It  was  determined. 
That  on  an  appeal  to  the  feilions  againft  an  order  of  re- 
moval, thofe  juRices  who  are  rarcd  to  the  re!it:f  of  the 
poor  in  either  of  the  contending  pari(he$,  have  not  a  right 
to  vote,     Durnf,  and  Eajiy  4.  P>  ji, 

yfil  perfons  who  think   themj elves  aggrieved  ly   any  fuch  Power Df»ppea1- 
judgmrnt  of  the  f aid  two  jvflices^  may  appeal  to  the  juji ices  of  *"*• 
the  peace  of  the  f aid  county^  at  their  next  quarter  fejftonSy  who 
/hall  di  them  jujtice  according  to  the  merits  of  their  cauje^      1 3 
&*i4  C.  2.  c.  12.  f.  2. 

And  by  the  8  ^  9  IV»  c.  30.  The  appeal  agaxnjt  arpy 
order  of  remwal  of  any  poor  perfcn^  Jhall  be  hady  profecuted^ 
Wid  determine d't  at  the  general  or  quarter  ffjiom  of  the  peace 
for  the  county^  divfton^  or  ridings  wherein  the  parijhy  town-^ 
Jhip^  or  place^  from  whence  fuch  poor  perfon  Jhall  be  removed 
doth  lie  J  and  not  elfewhere,     f.  6* 

Jtl  perfons  wh  think  thewfelves  aggrieved]  £,4  ir.  K.  Thepwpfr 
and  Hartfield.  Two  juftices  removed  Ki.h-las  IVells  from  himfelf  «•/!?• 
the  pari(h  of  Hartfield  to  the  parifh  of  Frampfield\  from 
which  order,  IVelis  the  party  himfcif,  and  not  the  pari(h, 
appealed*  It  was  objeAed,  that  the  party  himfelf  cannot 
appeal,  becaufe  the  appeal  is  only  given  to  the  parifli  ag- 
grieved :  But  by  the  whole  court :  The  party  may  appeal 
as  well  as' the  pari(h«     Carth,  222. 
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T.  4  G.  K.  and  Almonhury.  An  order  of  two  jufticel 
was  quafhed  at  the  fefiions  upon  appeal,  without  faving, 
at  the  appeal  of  tbi  party  aggrieved.  And  the  court  inclined 
to  qiia(h  the  order  for  this  fault,  till  they  were  informed 
the  precedents  were  mod  of  them  fo,  and  for  that  reafon, 
and  that  only,  as  Pratt  Ch.  J.  declared,  the  order  was 
confirmed,     Str.  96. 

fcfliS^/tfia'ui*      ^'  '*'  "''*'  gentral  or  quarter  ftjftons^  E.  2  G.  2.    K.  and 
removal.  Norton,     Exception  was  taken  to  an  order  of  feffions,  for 

difcharging  an  order  of  removal,  becaufe  the  juftices  order 
was  dated  y»»#  21,  and  the  ftflions  order  was  not  till 
Michaelmas  feffions  following,  fo  that  Miiifummer  feiEons 
intervened.  To  this  it  was  anfwered,  that  bj  the  exprefs 
words  of  the  flatute  the  appeal  is  to  be  to  the  next  feffions 
after  the  parties  find  themfelves  aggrieved,  which  is  not  till 
the  removal :  And  for  aught  appears  Michaelmas  feffions 
might  be  the  next  feffions  after  the  grievance.  And  fo  it 
was  held  in  the  cafe  of  Milbrooke  and  St.  John's  in  Sotttb- 
amptoHj  M.  I  G.  >  To  which  the  court  agreed,  and  the 
feffions  order  was  affirmed.     Str,  831. 

T.  i\  ff^.  K.  and  Langley.  It  was  moved  to  qua(h  an 
order  of  feffions,  becaufe  the  juflices  had  adjourned  the 
appeal  from  one  feffions  to  another,  and  fo  the  determina- 
tion upon  the  appeal  was  not  at  the  next  quarter  feffions. 
But  by  the  court :  The  appeal  mud  be  lodged  at  the  next 
quarter  feffions,  but  when  it  is  lodged,  the  juftices  may  ad- 
journ it.  2  Salk  605.  Comb.  365. 
Bf  next  feffiont  ^^^  ^^  <^c  cafe  of  K.  and  the  juftices  of  the  Eqfi  Riding 
it  meant  the  of  Yorijhirey  E.  1 9  G.  3.  It  was  moved  for  a  mandamus 
Sow  ^^^^^  ^^'  *o  receive  an  appeal  againft  an  order  of  removal  on  the  fol- 
lowing fa£is :  The  order  of  removal  had  been  made  by  the 
two  juftices  on  the  22d  of  September^  but  the  pauper  was 
not  removed  till  the  5th  of  O^ober.  Hull^  the  place  to 
which  the  pauper  had  been  removed  frohd  fVbithyy  is  60 
miles  from  Northallerton^  where  the  feffions  began  on  the 
6th  of  Oilober.  At  which  fcfiiDns  no  appeal  was  entered. 
And  at  the  Epiphany  feffions  following,  which  began  on 
the  1 2th  oijanuaryy  Hull  offered  an  appeal,  but  the  juf- 
tices refufed  to  hear  it,  thinking  themfelves  bound  by  the 
words  of  the  ftatute,  which  direfls  the  appeal  to  be  to  the 
next  feffions.  On  (hewing  caufe  it  was  infifled,  that  the 
fucceeding  feffions  had  no  jurifdidion  i  that  an  appeal 
might  have  been  entred  at  the  AUchaelmas  feffions,  on  the 
fecond  or  third  day,  for  that  no  notice  is  necefiary  in  order 
to  intitle  the  parties  to  enter  their  appeal,  although  if  there 
has  been  no  notice,  or  not  reafonable  noUccj  the  jttfiices 

are 
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are  bound  to  adjourn  the  hearing  till  the  enfuing  feflions* 
The  court  faid,  that  by  mxt  feffions  the  ftatute  meant  the 
next  pdffibii  feffions^  and  that  here  it  was  impoffible  for  the 
appellants  to  lodge  their  appeal  at  the  M'uhoilmas  feffions. 
And  tRe  rule  was  made  abfolute  for  a  mandamusm  Doug'* 
las,  1 83. 

T^.  17  G.  3.  K*  and  the  juftices  of  Devon/hire.  A  maH^ 
damus  had  been  moved  for  to  the  juftices  of  Druon^  to  hear 
an  appeal  to  an  order  of  removal  of  John  Cook  and  hit 
wife  and  children,  from  fVitbiridgi  to  Paddington^  both  in 
the  county  of  Devon:  The  juftices  at  the  feffions  bad  re« 
fufed  to  enter  into  it,  as  one  feffions  had  intervened  fince 
the  removal ;  The  fafis  were,  that  the  order  of  removal 
was  dated  OSfoher  21,  1776;  in  November  the  pauper  was 
removed  1  fometime  afterwards  it  was  agreed  between  the 
two  parifhes  that  the  queftton  fbould  be  decided  by  the 
opinion  of  Heath  feijeant,  provided  fucb  opinion  was  givea 
on  or  before  the  14th  day  of  January^  the  feffions  begin- 
ning on  the  15th.  It  was  alfo  agreed,  that  no  other  in* 
ftrudions  (hould  be  given  to  the  counfel,  than  the  examU 
nation  of  the  pauper,  which  was,  That  he  was  born  in  the 
pari(h  of  H^uhertdge^  and  about  the  age  of  feven  years  was 
bound  to  Richard  Elworthy  of  IVitheridgey  with  whom  he 
lived  till  a  I,  and  then  made  an  agreement  with  bis  mafter 
to  give  him  one  guinea  to  difcbarge  bim  from  his  appren- 
ticefliip:  That  the  faid  Elworthy  gave  him  a  difchiarge 
under  his  own  hand :  That  after  different  fervices  be 
gained  a  fettlement  by  hiring  and  fervice  under  Robert 
Salter^  in  the  parifli  of  Paddington^  if  he  was  fo  far  dif- 
charged  by  the  above  tranfadion  as  to  be  capable  of  gain- 
ing a  fettlement*  by  hiring  and  fervice. On  the  loth  of 

January  the  opinion  was  given;  and  was,  ^<  That  if 
*^  the  indenture  of  apprenticefliip  remained  in  the  maf- 
<<  ter's  hands  uncancelled^  the  apprenticetbip  ftill  continued, 
**  and  the  agreement  was  no  diflblution  thereof,  but  only 
<'  a  licence  to  the  apprentice  to  ferve  where  he  pleafed."  . 
On  this  day  the  officers  of  fyitberidge  told  the  officers  of 
Paddingtan,  that  as  the  opinion  was  not  decifive,  they 
muft  enquire  of  the  mafter  what  had  beco-ve  of  the  in- 
denture. At  the  feffions  on  15th,  no  appeal  to  the  order 
of  removal  was  entred.  At  the  Eajier  fedions  following, 
the  parifh  of  Paddingion  appealed^  but  the  juftices  refufed 

to  enter  into  it,  as  not  being  in  time. BuUer  having 

early  in  the  term  moved  for  a  mandamus  on  the  ground, 
that  under  the^agreement,  the  opinion  in  favour  of  Pad'^ 
dington  was  conclufive,  and  that  Paddington  had  appealed 
in  confcquence  of  obje^ions  raifed  to  this  decifion  fubfe* 
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^mnt  io  iht  Epiphany  fijIJfons^  and  therefore  the  ftatatable 
limication  of  appeal  to  tbe  next  feffions  ought,  during  the 
time  the  parties  were  under  ihe  terms  of  compromife,  to 
be  fufpended:  On  the  hft  day  of  term,  Fanjhaw  and 
Milla  fliewed  caufe,  and  having  fully  fatisfied  the  court 
upon  the  hQ^  of  the  appeal  having  been  prevented  in  con* 
fequence  of  the  obje£)ion  not  having  been  raifcd  prtvions  U 

the  Epiphany  fejfions : By  L.  Mamfidd :  Ab  b<»th  p*r- 

fies  had  agreed  that  this  queltion  (hould  be  fubmicted  to 
counfel,  and  that  his  opinion  (houid  conclude,  though  the 
court  does  not  quite  agree  with  the  rounfel  in  point  eif  law, 
they  would  not,  had  the  opinion  been  poficivt,  have  granted 
the  mandamus.     Upon  the  point  of  law,  i  am  of  opinion, 
that  if  the  indenture  had  not  been  deflroyed,  bat  remained 
in  the   mafler's   hands,  the  appren  ice  would  yet  have 
gained  a  fubfequent  fcttlement  in  Paddingtm :  The  maf* 
ter  received  a  guinea  of  his  apprentice,  then  of  full  age, 
for  the  expreft  purpofe  of  vacating  the  indenture :   Why, 
couid  the  mafter  after  this,  have  ufed  the  indenture  agaioft 
the  apprentice  ?  So  far  from  it,  that  the  apprentice  might 
have  brought  an  adion  againft  the  mafter  for  it.     But  the 
opinion  df  the  counfel  was  hypothetical  only,  and  upon  a 
fiate  of  fa6ts  ac  the  time  not  fettled  and  fubmitted  to  him 
by  the  ponies;  the  cafe  therefore  migh^  be  confidered  as 
t>pen  to  the  interpofitlon  of  the  court :  But  the  merits  of 
the  cafe  appearing  to  be  cleat  ly  agatniltbe  party  applying, 
the  couit,  to  prevent  further  litigation  and  expence,  rcfuird 
the  ruJQ  ;  and  on  account  of  fume  mifcondu6t  with  refped 
to  tfie  affi()avirs  laid  before  the  court  by  the  profecutors  of 
th-  rule,  diitd^ed  that  it  (hould  be  difcharged,  with  cofts 
out  of  pocket.     Mcndamus  <'cnied.     CaL  Caf.  32. 
Where  two  dayt        M  30  G.    3,   /T.   V.  juftices  of   Hetefordjhire.     A  rule 
intervene  be-       j^j^jj  (jg^^  obtained  on  the  defendants,  to  {bew  caufc  wrfiy  a 
nrKnr!!! anj the      mir.damui  (hould  not  llFue,  commanding  them  to  receive 
Beet  feOioos,  the  an  appea'   againd  an  order  of  removal.     7^he  order  was 
appe.loughcto     made  on  Pn.iay  the  i8ih  of  4pril\  on  the   19th  the  pao- 
Mioau  *^    *^  P^*^  ***'  removed  ;  and  on  the  Tuefdaf  following,  the  aid, 

the  Eufier  feflions  was  held  at  Hereff^rdy  20  miles  diftam 
from  the  parifh  to  which  the  pauper  was  removed ;  at 
which  feffions  it  is  the  pra£lice  not  to  receive  any  app'al 
after  the  Tutfday  morning.    The  pariQi  not  having  appeal- 
ed  at  thofe  Eajltr  fcflions,  the  juftices  at  the  Audfurmnir^tU 
^ons  refufed  to  receive  the  appeal,  becaufe  not  made  at  the 
next  quarter  feffions,  according  to  the  13  OT  14  C  2.  c,  la* 
/•  2.  1  he  foundation  of  this  application  was,  that  as  the 
ofiicers  of  the  parifh  to  which  the  pauper  was  reinoved,  bad 
not  fufficicnt  time  to  convene  a  meeting  of  the  inhabit- 
ants, 
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^ntSy  in  order  to  take  their  opinion  upon  the  fubjed  wbe* 
ther  there  were  any  grounds  for  the  appeal,  the  Midfummer 

fefllons  were  the  next  poffible  feffions. L.  Kenjon  Ch,  J. 

The  words  of  the  aQ  of  pailiament  are  very  ftrongj  and 
they  require  the  appeal  to  be  made  at  the  feffions  next 
after  the  grievance.  Where  indeed  an  order  of  removal 
has  been  made  fome  time  befoie,  and  only  executed 
a  very  (hort  time  before  the  fedions,  fo  that  there  was  no 
poffibility  of  appealing  to  tbofe  ftffions,  this  court  has  in<-^ 
terfered  by  granting  a  fnandamus  to  compel  the  jufiices  at 
the  following  feffions  to  receive  the  appeal ;.  becaufe  the 
words  *^  next  feffions"  mean  ^^  the  next  po^bli  feffions/' 
Bdt  this  is  a  very  different  cafe ;  for  there  were  two  inter- 
venirg  days  after  the  execution  of  the  order,  and  before 
the  Eajiir  feffions  \  and  if  there  was  not  fufficient  time  be- 
fore thofe  feffions,  to  give  reafonable  notice  of  appeal,  the 
appeal  might  have  been  then  entered  and  adjourned^  ac- 
cording to  9  G.  c.  7.  /  8.  The  other  judges  concurred. 
Rule  difcharged.     Durnf.  &  Eaft^  3  V.  504. 

71  1 1  fF^  K.  and  Langlty.  It  was  moved  to  quafh  an  Appeal  may 
order  of  feffions,  becaufe  the  juftices  bad  adjourned  the  •«^iouriud. 
appeal  from  one  feffions  to  another,  and  fo  the  determi- 
nation upon  the  appeal  was  not  at  the  next  quarter  fef- 
fions. But  by  the  court :  The  appeal  muft  be  lodged  at 
the  next  quarter  feffions,  but  when  it  is  lodged,  the  ju(l- 
tices  may  adjourn  it.     2  Salk.  605.     Comb,  365. 

E.  19  G.  3.  K.  and  the  juflices  oi  Glouctjierjbin.  On 
a  nnotion  for  a  mandamus  to  compel  the  juftices  of  the 
quarter  feffions  of  Glouciflerjhire^  to  receive  an  appeal 
againft  an  order  of  removal,  it  appeared  from  the  affidavits, 
that  the  examination  of  the  pauper  was  taken  in  Auguji  ^ 
the  order  of  removal  the  i2th  of  November  following;  and 
the  feffions,  where  the  appeal  was  tendered,  held  on  the 
1 2th  day  of  January  in  the  enfuing  year;  that  no  notice 
of  appeal  had  been  ferved  (for  which,  the  reafon  affigned 
waSf  that  the  appellants  had  not  been  able  to  get  their 
ivitnefles  ready  till  it  was  too  late  to  give  fuch  notice ) ; 
that  the  court  had  been  moved  to  receive  the  appeal,  and 
adjourn  the  confideration  of  it  till  the  following  ftffions* 
and  had  refufed.  The  court  was  clearly  of  opinion,  that 
the  juftices  ought  to  have  received  the  appeal ;  and  the 
rule  for  a  m/indamus  was  made  abfolute.     Douglasy  i8i. 

But  where  the  feffions  itfclf  is  adjourned,  the  flyle  of  Where  the  rij^ 
the  feffions  ought  not  to  run  at  fuch  a  fejjions  held  by  ad-  f*' "' ''  ""^ 
jcurnmentf  but  the  time  of  the  firft  meeting  of  the  feffions  '^''^"'^ 
ought  to  be  fet  forth,  and  that  the  fame  was  continued  to 
fuch  further  time  by  adjournment :  As  in  the  cafe  of  i^. 
aiad  the  inhabitants  of  Hinder ileave :  Aq  order  made  at 
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the  general  quarter  fcflions  of  the  peace  held  by  adjoummnd 
was  quaflieJ,  becaufe  it  did  not  appear  that  this  was  the 
next  general  quarter  feiTions,  for  it  might  be  that  the  fef- 
fions  was  begun,  and  continued  by  adjournment  before  the 
order  was  made.     19  Vvur^  356. 

T*.  10  G.  2.  Hepionfiall  and  Errendon,  The  fefBons 
was  faid  to  be  holden  on  fuch  a  day  by  adjournment^  and  it 
did  not  appear  when  the  original  feflions  was  holden. 
And  the  order  was  quaflied  for  tnat  caufe*  Burr.  SettL 
Caf.  88. 

//.  20  G,  2.  K,  and  Pol/fead,  Appeal  was  made  to  the 
qaarter  feffions  in  Suffolk^  held  April  7,  1746,  againft  an 
order  of  removal.  The  feflions  was  adjourned  to  April  9, 
at  ^W^r/W|/,  where  for  want  of  a  fufficient  number  of 
juftices  nothing  could  be  done.  April  ii,  a  feflionx  is  held 
at  Ipfwich^  and  adjourned  to  the  J4th  at  Bury^  where  the 
appeal  was  allowed.  It  was  moved  to  quafh  the  order  of 
feilions,  as  made  without  jurifdidlion,  the  fsriSons  ending 
for  want  of  an  adjournment  at  JVoodbridge*  And  of 
that  opinion  was  the  court ;  for  the  words  in  the  a  H.  5- 
c,  4.  and  more  often  if  need  be^  were  never  conddered  as 
giving  more  than  one  original  fefHons  in  a  quarter,  but 
only  impowering  adjournments.  The  country  muft  take 
notice  of  adjournments^  but  are  not  fuppofed  to  exped  a 
new  feflions  till  the  ufual  time.  And  the  order  of  feiSoos 
was  quafhed.     Str,  1263. 

r.  22  fcf  23  G.  2.  f^ejl  Tcrrington  and  North  Tborefiy. 
The  feflions  was  held  at  Kirton  \  and  from  thence  ad- 
journed to  Caifler^  at  which  place  no  feflions  was  held 
purfuant  to  the  faid  adjournment.  Afterwards  a  feflions 
was  held  at  HamcoflU^^  and  the  appeal  was  heard  and 
determined  there.  By  the  court :  The  feflions  at  //*r«- 
caflle  could  not  take  up  the  appeal,  for  want  of  jurifdic- 
tion.  A  quarter  feflions  muft  be  holden  four  times  in  a 
year,  as  diredled  by  llatute ;  and  it  may  be  adjourned 
from  time  to  time,  and  from  place  to  place  :  But  if  it  is 
once   dropped,  ic  cannot  be  refumed.     Burr.  Settl.  Caf, 

293- 
Order  corfirired      T.  1$  G,  2.  Roode  and  North  Bradley.     A  perfon  was 
at  the  feflions      rcmovcd  from  Roode  to  North  Bradley.  North  Bradley  gave 

qu!fte/by"  ^     howevcr  got  their  order  confirmed  at  fefliors.     TIjc  next 
«ourtofJ3.  R,     fefliors  fet  both  afide  as  fraudulent.     And  now  Roode  in- 

ixffit^  that  the  order  was  good,  as  not  being  appealed  from 
at  the  next  quarter  feflions:  And  as  to  the  other,  that  it 
was  not  in  the  power  of  one  feflions  to  fet  afide  the  zGi  of 
the  other.     All  being  now  before  the  court,  they  quaflied 

the 
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the  firft  order,  as  being  properly  quafbable  on  appeal ;  and 
would  not  take  notice,  that  it  was  not  at  the  next  feffions 
after  fervice  of  the  order,  which  being  in  tbe  cafe  of  a  re- 
cent appeal,  they  would  fuppofe  to  have  been  ferved  too 
late  for  an  appeal  to  the  next  fe (lions.  And  as  to  the  order 
of  confirmation,  they  quafbed  that,  as  not  being  made  on  * 

any  appeal,  and  confequently  without  jurifdidion,  and  at 
the  fame  time  quafhed  the  latter  part  of  the  fecond  feflions 
order,  which  rescinded  that  confirmation,  as  not  being  pro« 
perly  before  them.     Sir.  1168. 

For  the  county f  dlvijion^  9r  ridings  Jrom  whence  the  removal  Appesli  agalnft  ' 
«/«3iJ  £.  13  IV,  fVat/ord  znd  Wnulaver.     Two  juftices  of  '«»»<»▼«'«  in 
St.  JJhns  remove  a  poor  perfon  to  IVendover.     IVendwer  miTfl  b/ tothe*^ 
appeals  to  (he  feifions  at  St.  jllbans^  where  the  order  was  county  kSyouu 
confirmed.     V^y  the  court:  The  appeal  ought  to  have 
been  to  the  feffions  of  the  county,  and  not  of  the  cor* 
poration^  and  as  it  was,  it  was  coram  nonjudUe.     2  Salk, 
490. 

And  in  the  cafe  of  Maiden^  M.  il  An.  By  L,  Ch.  J. 
Parker  \  Where  there  is  a  town  corporate  that  hath  feifioni 
of  its  own,  and  the  juftices  within  that  town  make  an  order 
there,  if  the  parties  wiil  appeal  they  muft  appeal  to 
the  county  feHlons,  and  not  to  their  own  feffions^  for 
then  there  would  be  an  appeal  ab  eodem  ad  eundem^  there 
being,  it  may  be,  the  fame  juftices  fitting,  who  made  the 
order.     Cafes  of  S,  lo. 

T.  8  G.  3.  Eqft  Donyland  and  St.  Giles's  Cckhefier.  Two 
juftices  for  the  borough  of  Colcbefter  removed  the  pauper 
from  St.  Gileses  in  CoUhtJier  to  Eaji  Donyland  in  £Jpx  } 
and  on  appeal  to  the  quarter  feifions  of  the  borough,  the 
juftices  there  confirm  the  order,  and  ftate  a  cafe  fpecially 
upon  the  fa<Srs  for  the  opinion  of  the  court  of  king's  bench. 
Upon  arguing  the  matter  there,  it  was  obferved,  that  the 
appeal  ought  to  have  been  to  the  county  feflions.  Unto 
which  it  was  anfwcred,  that  the  parties  having  acquiefced 
in  the  jurifdidion,  and  entred  uoon  the  merits,  and  aL&uMy 
fettled  a  cafe  for  the  opinion  or  the  court,  they  were  not 
at  liberty  now  to  make  the  objedion.  But  by  the  court : 
The  borough  fefiions  had  no  jurifdiftion  to  make  this 
order  of  confirmation  ;  and  therefore  their  opinion  and 
their  order  are  both  nugatory.  The  appeal  ought  to  have 
been  to  the  quarter  feflions  of  the  county.  As  no  fuch  ap- 
peal has  ever  been  made,  the  original  order  itarvds  good  as 
unappealed  from.  And  accordingly  the  original  order  was 
confirined.     Burr.  Sett/,  Caf,  592. 

No 
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llocia  of  appcaK      ^^  appeal  from  any  order  ef  removal  Jhall  be  procei Jed  u^n, 

unlefs  reafonable  notice  be  given  by  the  churclfwardens  or  ovtr^ 
feers  of  the  pari/h  or  place  appealing^  unto  the  churcbwardins 
or  overfeers  of  the  parijh  or  place  from  which  the  removal  fboll 
be  \  the  reafonableneft  of  which  notice  fl)all  he  determined  by 
tbijuftices  at  the  quarter fjjions  to  which  the  appeal  is  made; 
and  if  it  JbaU  appear  to  them^  that  reafonable  time  of  notice  wos 
not  giveny  then  theyjbail  adjourn  the  appeal  to  the  next  quarter 
feffions^  and  then  and  there  finally  determine  the  famt^  9  G. 
C«  7«  f.  8. 

ScCoof  lie  Reafonable  notice]  K.  v,  jufllces  of  HttntingdonJbJref  E.  23 

JnippeS^th?  ^*  3*  Upon  a  removal  of  a  pauper  by  two  Juftices,  the 
iw^oticehaa  notice  of  appeal  was  feYved  upon  a  Sunday:  had  the  ap- 
Mi»  a>vcA*        pellants  deferred  the  fervice  of  their  notice  titi  another  ^i^j^ 

they  would  not  have  been  in  time,  under  the  praflice  efta* 
bliflied  in  that  cdurt,  to  have  given  reafonable  notice  for 
the  purpofe  of  trying  the  merits  of  the  appeal.  The  fef- 
•  iions  (being  of  opinion  that  the  party  aggrieved  was  not 
9^t  any  race  or  for  any  purpofe  Entitled  to  ap^^^eal,  unlefs  the 
prefcribed  notice  had  previoufly  been  given  ;  and  alfo,  that 
a  fervice  of  a  notice  on  a  Sunday  was  not  a  legal  fervice, 
and  that  in  point  of  law  there  had  not  been  jtny  notice) 
refufed  to  hear,  adjourn,  or  enter  the  appeal,-— il^fflrf0y 
bad  obtained  a  rule  co  fbew  caufe  why  a  mandamus  ihould 
not  iflitef  direfling  the  juftices  to  receive  and  hear  the  ap- 
peal s  no  caufe  being  (hewn,  the  rule  was  made  abiolute. 
CaL  Gaf  283. 
Ualefi  they  £•  ^9  C  3,    K,  V.  juftic^  of  the  North  riding  of  Yorh- 

ibiokthe  appel-  flnrt.  This  was  a  rule  calling  on  the  defendants  to  (hew 
lantt  had  (uffi.  ^jj^fo  ^|,y  ^  mandamus  fliould  not  iffue,  dircding  them  to 
bare  f^ircn  oe.  reccivc,  hear,  and  determine  an  appeal  of  the  mhabitants  w 
tkeabdhadneg.  Gate  Helm/ley  zgzitifi  an  order  of  removal  from  Strenfall  to 
^'^^^  Gate  Helmjley  both   in  the  faid  riding.     Tt\e  order  was 

made  on  the  26th  Nov,  and  executed  on  the  aSth.  It  ap- 
peared  that  *the  appellants  attended  the  next  feffions  held 
on  the  1 3th  yan*  and  moved  the  court  for  leave  to  lodge  the 
appeal  and  to  refpite  the  hearing  thereof  to  the  next  fcifions. 
The  following  entry  was  made  by  the  feifions:  "Foratmuch 
**  as  it  appears  to  this  court  that  there  has  been  fufficienc 
^  time  (ince  the  removals  of  the  .paupers  for  the  appellants 
*<  to  give  notice  and  come  prepared  to  try  this  appeal  at 
**  this  feffions,  and  no  caufe  fliewn  why  they  did  not  pro* 
**  ceed  accordingly,  it  is  ordereJ,  that  the  motion  for  lodging 
•*  thefamOi  and  refpiting  the  bearing  to  the  next  quarter  Jef- 
«*  fions^  be  reje&ed^'^^-^^LaWy  agamfl  the  rule,  infiAed  that 
the  motion  at  the  feffions  was  in  effed  a  conditional  mo- 
tion to  enter  the  appeal  only  in  cafe  ibc  feffions  would  agree 

t* 
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to  adjourn  it.  The  ckufe  in  9  G«  c,  j.  f.S*  which  le* 
quires  that  the  juftices  (hall  adjourn  theappealy  unlefs  rea- 
fonabie  notice  has  been  given,  was  introduced  in  favour  of 
the  refpondents ;  but  it  was  not  intended  to  permit  the  ap- 
pellants to  take  advantage  of  their  own  laches  in  not  giving 
reafonable  notice,  or  to  delay  the  bearing  of  the  appeal  to 
the  prejudice  of  the  refpondents.  Otherwife  it  would  be 
enabling  the  appellants  to  take  advantage  of  their  own 
wrong  i  and  it  would  enlarge  the  time  of  appealing  to  the 
fecond  feffions*  The  magiHrates  at  the  feffions  are,  by  the 
cxpreis  words  of  the  fiatute,  to  judge  of  the  reafonablenefo 
of  the  time  of  notice,  and  here  they  have  exercifed  their 
judgment,  ■  Chambrt  in  fupport  of  the  rule.  It  was  not 
difcretionary  in  the  juftices  at  the  feffions  to  permit  the 
parties  to  appe^  ;  the  ftatuie  is  compulfory  cm  theqi ;  fo 
alfo  is  the  9  G.  r.  7.  f*  8.  compulfory  as  to  adjourning  the 
bearing,  if  reafonable  notice  be  not  given.  This  has  been 
fo  decided  in  feveral  cafes.  And  though  it  was  perhaps  ir» 
regular  to  make  the  motion  to  refpite  the  hearing  before  the 
appeal  was  entered  ;  yet  at  any  rate  the  juftices  were  not  , 
warranted  in  refuting  to  receive  the  appeal.-— But  the 
court  were  of  opinion,  that  the  juftices  had  not  a£led 
wrong  i  for  the  motion  was  in  tS^Gt  to  adjourn  the  ap* 
peal.  And  it  was  evidently  the  intention  of  the  parties  not 
to  enter  the  appeal  unhrfs  the  court  would  adjourn  it.  The 
juftices  are  to  judge  of  the  reafonablenefs  of  the  time  ;  and 
in  fome  counties  rhey  eftabliih  a  rule  regulating  the  time  of 
notice.  Here  it  appears  that  the  order  of  removal  was  exe* 
cuted  on  the  28th  of  Nov.  fo  that  there  was  fufficient  time 
for  the  appellants  to  give  notice,  and  to  come  prepared  to 
fry  it  \  and  the  juftices,  who  are  the  judges  of  this,  thought 
fo.— Rule  difcharged.     Durnf,  and  Eafi^  1  F.  150. 

Although  it  is  not  exprefTed  in  the  a£^  that  this  notice 
fliall  be  in  writing  ;  but  the  court  will  better  judge  of  the 
reafonablenefs  of  it,  if  it  (hall  be  in  writing  :  And  it  may 
l>e  thus : 

'TpO  tbi  eburcbwardins  and  oonfetrs  of  thi  po§r  oftbi  parifi 
-*    fff  ■  I.  in  tbi  iottnty  of  — — — . 

Thts  4s  to  givi  notice  to  you  and  every  of  youy  that  we  tbe 
thurcbwardeHs  and  over  Jeers  of  tbe  foor  of  the  parijb  of 
in  tbi  county  of  »  do  intend  at  the  next  quartor  feffions  of 

the  peace  to  be  hoUm  for  the  faid  county  of  .■  to  com* 

menci  and  profecute  an  appeal  againft  an  order  of  J.  P.  and 
K.  P.  efquiresy  two  of  his  majeftys  juftices  of  the  peace  of  the 
faid  county  of  for  and  mmnning  tbe  nmsval  of  — i— 

to 
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U  our  faid  parijh  of*      ■  ■     ,     Witnefs  our  bands  ibis 

day  of , 

P  '  Pj"  J  Churchwardim. 

E.  F.  }  Ovirfarsef  tbt 
G.  H,  1  pQor^ 


iffioak 


Order  not  ip.  H-  12  ^f.  Mohndine  and  Hurfdm.     Two  jufiices  by 

peaJed  agaioft,      an  Order  fcnd  fome  poor  peribns  to  Hunjdon.     Two  juftices 

there  by  an  order  fend  them  back  again.     By  the  court : 
'They  oo^ht  to  have  appealed,  and  not  fent  them  back ; 
and  held  the  order  of  the  firft  two  juftices  to  be  good,  be- 
caufe  there  was  no  appeal  againft  it.     FoL  273. 

y.  12  IV.  Chalbury  and  Chipping  Farringdon^  A  perfon 
was  removed  by  order  of  two  juftices  from  a  parifh  in 
IVarwickJhire  to  Chnlhury  in  O'xfordjhin^  from  thence  by 
order  of  two  juftices  to  Chipping  Farringdon  in  Bgrkjbirt : 
It  was  objeAed,  That  Chalbury  ougbt  to  have  appealed, 
^and  got  the  order  upon  them  difcharged.  Which  Hoh 
Ch.  J-  agreed :  For  fending  the  man  to  another  place, 
is  falfifying  the  firft  order,  which  cannot  be  done,  but  by 
appeal ;  for  the  order  of  two  juftices  is  a  determination  of 
the  right  againft  all  perfons,  till  it  be  rcverfed  :  Chalbury 
fbould  have  appealed  from  the  IVarwickjhin  order,  and  got 
that  fet  afide,  and  fent  the  man  back  thither;  and  the  juf- 
tices there  (hould  have  fent  him  to  Chipping  Farringd§iu 
Therefore  the  latter  order  was  naught.     2  Salk.  488. 

E,  5  G.  2.  AT.  and  Northfeatherton,  Two  juftices  midc 
an  order,  by  which  they  removed  a  man,  his  wife  and  four 
children,  naming  them,  to  Featherton;  and  there  was  no 
appeal.  Afterwards  Featherton  finds  out  that  this  woman 
was  not  the  wife,  for  that  the  man,  though  narried  to  ber, 
was  married  before  to  another  wo.nan,  and  confequently 
the  fccond  marriage  totally  void.*  And  they  remove  the 
woman  by  her  maiden  name  to  Horfwgton^  and  the  four 
children  thither  alfo  as  baflards,  Horfmgton  appeals;  and 
the  fcifions  upon  hearing  the  matter  date  the  cafe  fpeciaUy, 
that  this  woman  and  the  four  children  were  the  fame  with 
the  woman  and  children  removed  by  the  firfl:  order,  and 
gave  judgment  that  the  firft  order  was  concluiive,  and  there- 
upon quafhed  the  faid  fecond  order.  And  by  the  couir : 
They  have  flipped  their  opportunity,  and  the  firft  order  nut 
appealed  againft  is  concluhve.     1  Sejf%  C,  154. 

M.  16  G.  2.    tiympsfield  and  JVoodchgflir.     In  I73f^  a 
man  and  his  wife  were  removed  from  Nympifitti  xo  lf^s»d^ 

4  ibijier^ 
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thtfltr^  and  there  was  no  appeal.  They  bad  afterwatds 
returned  to  Nymfsfield^  and  had  there  three  children,  who 
were  now  fe nt  from  Nympsfitld  to  Wo^dchefler  toiicther  with 
the  father.  And  upon  an  appeal  as  to  (he  children,  it  was 
oflfered  to  give  in  evidence,  that  the  man  had  a  former 
wife,  and  confequently  the  children  born  at  Nympijield  were 
as  baftards  fettled  there.  The  felfions  refufed  to  let  IVood^ 
thtfitr  go  into  thia  evidence,  being  of  opinion,  that  IVo^d^ 
chifter  was  concluded  by  the  firft  order  un appealed  froiti, 
and  that  it  made  no  difference  that  the  children  were  born 
afterwards.  The  court,  on  debate,  confirmed  both  or- 
ders :  For  the  marriage  bei;ig  eftabliflied  by  the  firft  order, 
the  fettlement  of  the  children  (which  is  derivative)  follows 
of  courfe  ;  and  can  no  way  be  impeached,  but  by  entring 
into  the  merits  of  the  firft  order,  which  hath  been  acqui- 
efced  in.  And  nothing  is  more  eftabliflied,  than  that  an 
order  unappealed  from  is  conclufive.  Str.  1172.  Burr. 
SettL  Cof,  191, 

Tl  2 1  £sf  22  G.  2.  Sutton  St,  Nicbolas  and  Leverin^fon. 
yohn  Bunt'tn^  the  pauper,  was  removed  from  Sutton  St, 
Mary* s' to  Levirington,  Lever ington  did  not  appea/ ;  and 
yet  the  feffions  confiruied  this  original  order,  though  unap- 
pealed  from.  Four  months  after  the  firft  order,  a  fecond 
original  order  was  made,  to  remove  the  pauper  from  Lfve^ 
rington  to  Sutton  St,  Nicholas,  Which  fecond  original 
order  was  confirmed  at  the  feflions  upon  appeal.  By  the 
court :  The  fecond  original  order,  and  the  order  of  feffions 
confirming  it,  were  quathed ;  and  the  firft  original  ordet 
was  confirmed.  For  Ltverington  was  bound  by  the  firft 
original  order  unappealed  from,  unlefs  fome  fubfequent  fee* 
tiement  appears.  And  four  months  is  not  a  fufficient 
diftance  of  time,  whereupon  to  ground  a  prefumption  of 
having  acquired  a  new  fettlement.  And  the  order  of  fef* 
fions,  confirming  the  firft  oiiginal  order,  was  qua(bed,  as 
being  a  voluntary  and  extrajudicial  aft  of  the  feffions,  to 
confirm  an  order  which  was  not  complained  of,  'And 
the  like  was  done  in  the  cafe  of  Godalming  and  St,  Mi^ 
cbaePs  in  IVimbtftir^  in  the  1 3  G.  2»  The  order  of  fef- 
fions, which  confirmed  the  firft  original  order,  was  quaftied, 
becaufe  it  was  not  made  upon  appeal.  For  which  reafon» 
it  was  agreed  by  the  court  and  counfel  to  be  void.  Burr. 
SittL  Caf,  276. 

H,  6  G,  3.  SUcheftir  zniEnborn,    Two  juftices  remove 

Georgi  JVtfe  and  yam  his  wife  from  Newbury  to  Enborn^ 

and  their  order  was  not  appealed  aeainft.     Afterwards', 

the  pariQi  of  Enborn^  finding  that  Jane  was  not  the  wife 
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tX<jiargBWifi^  two  juftices  remove  her,  by  th^  name  of 

'Jom  Mo$r  a  fingle  woman,    from  Enbcm  to  Siichijler* 

SiUhiJltr  appeals.      And  on  hearing  ihe  appeal,  it  was 

proved,  thit  the  faid  *Jane  never  was  married  to  the  faid 

GtorgeWifi*     And  therefore  the  fciHons  affirmed  this  order 

of  the  juftices.    But  by  the  court :  The  feffions  order  muft 

be  quaihed.     They  faid,  that  whatever  the  hard(bip  might 

be  in  this  particular  cafe,  or  how  doubtful  foevcr  this 

quefiion  might  be  if  it  were  nt  mtegra  \  yet  its  being  fully 

fettled,  was  a  reafon  for  them  not  to  depart  from  it  now : 

For  that  Jlart  dedfis  was  always  a  good  rule  }  and  never 

more  fo,  than  in  cafe&of  fettlements  of  paupers,  where 

it    would    make    the    utmoft  confufion   if   they    (hould 

overturn  ffttled  determinations,  which  the  juftices  all  over 

England  had  been  ufed  to  look  upon  as  the  rules  of  their 

conduct  in  fimilar  cafes.      If  (he  was  not  his  wife,  it 

might  have  been  controverted.     But,  as  they  have  neg* 

ledted  to  appeal,  when  they  had  a  proper  opportunity  to 

fliew  it,  they  are  eflopptd  to  fay   fo  now.     Burr.  Settk 

Caf,  55I. 

tr.  28  G.  3.     K.  V.  Kinilworth.     Thomai  Byfield^  his 

wife    and    children,    were    removed   from  Birmingham  to 

Kenllwsrth  in  Warwickjhire,     The  feffions  confirmed  the 

order,  and  ftated  the  following  cafe  :   That  the  pauper 

was  born  and  fettled  in  Kenilwonh*     On  10th  May  17659 

he  was  hired  for  a  yeac  to  J ,  Chattertsn  o(  Birmingham^ 

and  chat  day  entered  into  his  laid  fervice,  and  continued 

in  the  fame  \n  Birmingham  until  ift  oi  April  1766,  when 

he  was  taken  up  on  a  charge  of  baAardy,  and  married  the 

liext  day.     His  mafter  did  not  make  any  complaint  againft 

him,. nor  difcharge  him  from  his  faid  fervice.r    Dn  the  3d 

of  the  faid  ApriU  he  was  removed  froito  Birmingham  to 

Kinilworth^    where  he    remained   until  the  7th  of  April% 

and  then  returned  back  to  Birmingham  into  his  faid  mafter's 

fervice,  who  willingly  received  him  again,  and  he  conii* 

nued  in  his  faid  fervice  till  the  end  of  the  year,  and  received 

his  full  year's  wages.     The  order  of  removal  was  not  ap« 

pealed  againft.     This  cafe  was  argued  by  Btartroft  and 

^ylvi/ier  in  fupport  of  the  order,   and  fyHJcm  and  Shaw 

comr^.'-^Builer  J.    There  is  no  propoiition  in  the  law  of 

lettlentents  more  clear  than  this,  that  an  order  of  removal 

unappealed  againft  is  conclulive  againft  all  the  world ;  and 

this  is  fo  clearly  and  univerfally  eftabliflied  that  it  ought 

never  to  be  impeached.     At  the  fame  time,  the  rule  is, 

that  the  order  of  removal,  though  unappealed  from,  does 

not  at  all  uSoQ  a  fubfequent  feitlemenu    Tiiea  the  que- 
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flion  here  is,  Whether  the  pauper  gained  any  fettlemeni  ta 
Btrm'mgham  fubfequent  to  the  order  of  removal  I  Now,  in 
this  cafe,  he  did  no  2&  by  which  he  could  gain  a  fettle- 
ment  in  Birmingham  after  the  order  of  removal.     The  cir^ 
cumftances  of  the  pauperis  having  been  apprehended  on  ft 
charge  of  baftardy^  and  of  his  marriage,   I  lay  entirely 
out  of  the  que'^if^n  i  for  it  was  competent  to  the  mafter  to 
receive  him  again  after  he  was  difcharged  out  of  cuftody  if 
he  pteafeJ  ;  and  the  fcrvant  might  have  ferved  hit  maiter 
fifter  he  was  married  as  well  as  before.     Bat  what  I  rely  on 
is  this,  that  alter  the  order  of  removal  unappealed  from,the 
pauper  could  not  Ic^al'y  return  to  ihe  panfh  from  whence 
he  had  been  removed  ;  ii  would  have  betn  a  Crime  in  himfo 
to  do,  and  if  he  h.id  been  indidc  i  for  fuch  a  difobedience  of 
the  order,  it  would  have  been  no  defence  to  him  to  have 
urged  that  he  re:urncd  for  the  purpofe  of  complctinjj  his  con-* 
trad.  The  order  of  removal  put  an  end  to  the  fervicc,  and  if 
he  could  not  return  without  commitjir^g  a  crime,  be  could 
not  be  liable  to  an  adion  by  the  rraflcr  for  not  completing  the 
contrad.     There  is  a  great  difference  whether  (he  party  is 
^Irfabled  by  his  own  ad,  or  by  the  ad  of  law  from  per« 
forming  his  contrsd  ;  he  is  anfwerable  for  the  former,  but 
if  the  Jaw  intervenes,  and  fays  he  (ball  not  complete  the 
contra6),  it  puts  an  end  to  it.-   Now,  in  this  cafe,  the  pau- 
per returned  after  the  order  of  removal  to  Birwinghamj 
where  he  ferved  a  month,  but  that  could  not  gain  him  a 
frttlement  there,  for  the  ad  fubfequent  to  the  order  of  re- 
moval, by  which   he  was  to  gain  a  fetilemenr,  (bould  be 
complete  in  itfelf. — Grsff  J.     I  doubt  whether  the  party 
was  liable  to  be  removed  ;  but  there  having  been  an  order 
of  removal  unappealed  from,  it  is  decifive  ;  and  he  has  done 
no  fubfequent  ad  to  gain  a  frttlement.     Rule  difcharged. 
Of/,  by  Lhtrnf.  and  Eajfy  2  F.  598, 

Buc  in  the  cafe  of  K.  v.  Swakliff^e^  IL  23  G.  3,    Thomas  Except  whefe 
Hawkins  and  Mary  his  wife  were  removed  from  the  parifh  thercmovii  it 
of  Swaleliffe  to  the  pariOi  of  Stcurton.  The  feffions  quaOied  J^*  ^'^tnawl 
the  order,  and  (lated  fpecially :  1  hat  the  pauper  was  born  tain  it«  own 
ztSxtakliffei  that  in  Jan*   1782,  he  was  removed  from  fcp»ratt. 
Swalcliffi  to  ^fcott^  a  large,  populoos  village,  part  of  the 
parilh  of  fVhtihford^  and  maintaining  its  poor  in  common 
with  IVhkhfdrd ;  Afcett  did  not  appeal,  and  Swalcliffi  filed 
the  order  at  the  Epiphany  feflions  1782,  for  fafe  cuffody. 
The  pauper  and  his  wife  coming  again  into  Swalcliffi,  and 
not    having  aspired    any  fubfequent   fettlement,    SwaU 
cliffi  obtained  tMErR  mentioned  order,  and  fent  the  paupers 
Co  St^urUHy  wh^K  be  had  gained  a  fettlement  by  hiring  and 
fefvice.         It  vras  contended,  that  the  order  of  removal  to 

JIfiott 


6^i  I^OOt^     (ReraovaL) 

Afcott  being  unappealed  froniy  was,  as*  to  the  pauper's  fettle* 
ment  in  the  pariih  of  Wbicbfard  as  including  Afatt^  a  con- 
clufive  judgment.  In  reply,  it  was  iniifted,  that  though 
an  order  of  removal  unappealed  from,  is  coDclufive  when 
direded  to  a  place  to  which  a  removal  can  legally  be  made, 
and  u'here  (here  19  to  be  found  Tome  perfon  legally  autho- 
rized to  appeal ;  yet  that  here  were  no  officers  to  adt :  That 
to  omit  to  do  a  thing  which  was  impoffible  to  be  done, 
could  not  be  conclufive  upon  any  one :  That  IVbuhftrd 
could  not  in  this  cafe  appeal,  for  not  being  parties  they 
were  not  entitled  to  be  heard.  By  L.  Mamfield  :  The 
removal  to  Afcott  was  in  truth  no  removal  at  all,  there  was 
no  reafon  for  an  appeal ;  it  was  a  mere  nullity.  Order  of 
feffions  quaflied,  and  the  order  of  the  two  juftices  affirmed. 
Cald.  Caf.  24.8. 
An  order  majr  //.    lo  G\   3.     Llanrbydd  ztiA  Denbigh^     Two  juftices 

tT«r\Vcon-  (^^''*  J^iddUm  and  Mr.  Joms)  made  an  order  of  removal, 
feot,  whhottt  \uMay  1 768,  Uom  Llamhydd  \o  Rutbin^  and  the  paupers 
vppeaiijig.  were  delivered  to  the  officers  of  iZf/z^/xr^  who  maintained 

them  for  a  while;  and  for  fome  time  after,  they  were 
maintained  at  the  joint  ex  pence  of  both  pariflics*  And 
notice  of  appeal  againft  the  faid  order  being  ferved  oA  the 
officers  of  Llanrbydd^  by  the  officers  of  Rutbin^  on  the 
morning  of  the  quarter  feHions,  previous  to  the  filing  of 
the  faid  appeal,  the  officers  of  Llanrbydd  confented  to  take 
the  paupers  hack  to  their  cuftody,  without  giving  the  pa- 
rilbioners  of  Ruthin  the  trouble  of  appealing.  Afterwards, 
in  January  1769,  two  juftices  (Mr.  Tali  and  Mr.  Price) 
removed  the  fame  paupers  from  Llanrbydd  to  Dinbigb, 
And  upon  appeal,  their  f<(ttlement  was  found  to  be  at 
Denbigh.  But  it  appearing  io  evidence  on  the  behalf  of  tbe 
pariih  of  Denbigh^  that  the  former  order  made  by  Mr.  Mti^ 
dieton  and  Mr.  Jones  for  removing  them  to  Ruthin  had  not 
been  appealed  againft,  the  court  were  of  opinion,  that  the 
faid  order  of  removal  from  Idanrbydd  to  Denbigh  ought  to 

be  quaflied,   and  wa3  quaflied   accordingly. It   was 

moved  to  qua(h  the  order  of  feffions ;  and  urged,  tha 
though  the  piinciple  upon  which  they  grounded  their  opi- 
nion is  in  general  tight,  namely^  that  an  order  of  removal 
fubmitted  to  and  not  appealed  from  is  conclufive  upon  tbe 
non-appealing  parifb,  as  againft  all  the  world  ;  yet  this 
general  rule  is  to  be  underwood  to  relate  only  to  a  fubGfting 
order,  but  not  to  a  deferred  one  :  aqd  therefore  the  ftffions 
have  miflaken  in  applying  tbi&  general  principle  to  the  pir- 
ticular  cai'e  of  the  prefent  order  (made  by  Mr.  AiiddUiM 
and  Mr»  Jwes)  for  removing  the  paupers  from  Llanrbydd  to 
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Rutbtn;  which,  being  fdlind  to  be  a  wrong  one,  was  by  con* 
fcnt  of  both  parties  concerned  in  it,  abandoned  and  defert*- 
ed,  and  the  paupers  taken  back  again  by  the  pariOi  in  whofe 
favour  it  was  made;  and  v/as  confeqaently  at  an  end,  and 
muft  bcconliJcred  as  if  it  never  had  exifted.— On  the  other 
hand  it  was  infilled,  th.it  it  was  not  in  the  power  of  private 
perfons  to  put  an  end  to  the  order  for  removing  thefe  pau/- 
pers  to  Ruihin^  whiiit  an  appeal  was  thus  going  on  again  (I 
it.  The  order  has  removed  chem  to  Ruthin  i  znd  Ruthin 
has  not  appealed.  ConfeqoentJy  Ruthin  is  concluded*  as 
Bgainft  all  other  pariflies,  to  difpute  their  belonging  to 
Ruthin ^^—^By  L,  Mansfield  :  That  order  was  made  in 
fzvouT  of  Llanrhydd  i  znd  Llanrhydd  gzve  it  up,  and  con- 
Tented  to  take  (he  paupers  back,  without  giving  Ruthin  the 
trouble  of  appealing  againA  it.  Mav  not  a  party  give  up 
a  judgment  intended  for  his  own  benefit  f  And  the 

order  of  (eilions  was  quaflied  ;  and  the  order  for  removing 
the  paupers  from  LUnrhydd  to  Denbigh  affirmed.  Burtm 
SiitL  Caf.  658. 

T*.  26  G.  3*    Souihawram  and  Nprthcwram.     EltT^heth  Ofitt  mat  ip^ 
Booth  widow^  and  her  three  children,  were  rcittoved  from  p  i^jJ*^*'''^* 
Soutbawram  to  Kmhawram.     On  the  appeal  the  feflions  Jj'.e'l,.  to  ihofc 
(iatedy  that  it  appeared  by  the  evidence  of  fytlliamB<  th  whoAr-mcn- 
(father  of  Jertmiah  late  hulband  of  the  pauper)  that  the  »'^  "-^  i"  i^  an* 
fatd  iVilliam  and  Jeremiah  were  born  and  (citled  at  Hali- 
fax^ but  it  did  not  appear  that  Jtimtcih  had  done  any  a<5t 
to  gain  A  fettlement.     That  on  6th  Jpri!  lyy^^  th-  faid 
fViiliam  Booth  and  his  ivif.\  hut  n^t  any  of  their  chiidreny 
were  removed  from  Il'iUiax  to  NcrthaxLVyim^  who  received 
the  two  paupers  and  ciid  n  Jt  appeal.     That  Jeremiah  and 
Elizabeth  the  pauocr  were  marriLd  fome  years  bef<jre  ih« 
removal  of  iV'ilUam  and  his  v/ifc.  and  had  thofe  three  chil- 
dren; and  Jcre?ri'a*\  fmnn  the  time  k>^  his  marriage  until 
his  death,  lived  at  Halifaxy  in  a  Jioufe  he  rented,  in^cpen* 
dent  of  his  father,  and  was  not  ren.ov'.vi  by,  or  mentioned 
in  the  order,  nor  was  then  nny  pjrt  of  his  family.     There- 
upon the  regions  dif-^harced  the  ord  r,  fubjcfl  to  the  opi» 
jiion  of  this  court;  Whether  the  fet.'ement  of  ^//z<7^^/A 
Booth  and  the  faid  ihiee  child) en   was  bv  inference  to  be 
deemed  at  Halifax^  or  ro  toliow  the  fetricment  of  the  father 

to  North  "jutm  ? By  the  court :  The  order  of  removal 

unapptaled  kum  is  conclulive  as  to  iht  father  and  mother^ 
but  not  as  to  the  f;n^  bccaufe  he  is  pot  mentioned  in'it. 
And  the  fcffions  have  cxprefsly  found,  that  the  fon  was 

fettled  at  Halrfhx. Original  order  qua(bed  ;  and  order 

of  feffions  confirmed.     Caf.  by  Durnf,  and  Ea/f,  353. 
Vol.  IIL  U  u  By 
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ScSonitopro.  By  the  aforeraid  (latute  of  the  13  &r  14  C.  %.  it  is  ex- 
ce<d  upon  the  prefled,  that  the  juftices  upon  the  appeal,  ihall  do  to  the 
"**'**  parties  juftice  according  to  tht  merits  0/ their  caufi. 

VtftOM  of  form       And  by  the  5  G.  2.  c.  19.     On  all  appeals  to  thifejjions 
%Q  be  ameniled,     againfi  the  judgments  or  orders  of  any  jufiices  of  the  peace ,  the 

jufiices  there  Jhall  caufe  defeRs  of  form  to  he  reRifUd  and 

"  amended^  without  any  coft  to  the  party^  and  after  fuco  amend* 

ment  Jhall  proceed  t^  bear  the  truth  and  merits    of  the 

cauje.  f.  2. 

Court  eqimily  7*.  8  &^  9  G.  2.     K.  and  the  jufticcs  of  WieftmorUmd. 

divided  on  the      Order  of  two  juRices  of  the  borough,  for  removing  a 

*PP^  poor  family.      Appeal  to  the  feffions  of  the  county,  at 

which  only  four  juftices  were  prefent,  who  were  equally 
divided ;  fo  no  determination   was  made,  nor  the  appeal 
adjourned.     A  mandamus  was  direfied  to  all  the  jufiices  of 
the  county  in  general,  to  proceed  on  the  appeal.     It  was 
returned,  that  at  fuch  a  feffions  an  appeal  was  lodged,  and 
that  four  juftices  only  attended,  two  whereof  were  inte* 
refted  in  the  quefiion,  the  other  two  were  divided  in  opi- 
nion.    It  was  agreed  on  all  hands  that  this  return  was  very 
odd,  and  not  to  be  fupported.     Sir  Thomas  Abneyohyt&t^^ 
that  the  writ  of  mandamus  was  bad,   and  ought  to  be 
qua(hed,  for  that  it  doth  not  appear,  that  the  appeal  was 
•   before  them  ;  and  that,  for  aught  appears,  the  mandamu% 
requires  the  juftices  to  do  an  impoffible  thing,  viz.  to  pro- 
ceed on  an  appeal  not  before  them,  fince  the  appeal  being 
lodged  at  a  former  feffions,  was  not  continued  over  to  the 
fubfequent  feffions,  and  therefore  was  by  law  gone.     Mr. 
Robinjin  on  the  other  fide  faid,  that  it  was  not  ufual  in 
fuch  cafes  to  return  the  continuances ;  but  that  if  in  fad 
there  was  no  fuch  continuance,  the  fault  was  in  the  juf- 
tices, who  ought  to  have  adjourned  the  appeal,  till  by  the 
coming  of  more  juftices,  the  matter  might  have  been  de* 
tcrmined.      By  L.  Hardwicke  Ch.  J.     The  queftion  is. 
Whether  there  ia  a  poffibility  of  the  juftices  proceeding  in 
this  appeal  ?  He  thought,  if  there  was  not,  as  there  would 
be  a  failure  of  juftice  in  this  refped,  an  injfbrmation  ought 
to  go  againft  the  juftices  who  were  at  the  feffions.     He  or- 
dered the  cafe  to  ftand  over,  and  recommended  it  to  Sir 
Thomas  jibney  to  advife  his  clients  to  proceed  on  the  appeal, 
or  return  the  continuances ;  and  feemed  at  length  inclined, 
if  they  did  not  comply,  to  grant  a  peremptory  mandamus. 
2  Sefl.  C.  193.     But  the  pauper  in  the  mean  time  running 
away,  nothing  further  was  done. 
Thcjufticetmay       M,  3  An.    St,  Andrew's  and  St,  Clements  Danes.    The 
>her  ih«r  order   f^gfljQ^^  ^j^ie  ao  ordcr,  on  an  appeal  from  an  order  of 

dnriAg  the  nine  «  «r 
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removal,  and  afterwards  the  fame  feffions  vacated  it  by  a 
fubfcqueot  order;  and  a  artiorari  being  brought,  both 
orders  of  feffions  were  returned  thereon.  By  Holt  Ch.  J. 
The  feffions  is  all  as  one  day,  and  the  juftices  may  alter 
their  judgment  at  any  time,  whilft  it  continues ;  but  they 
ihould  not  have  returned  the  vacated  ordery  but  only  the 
latter ;  for  the  eiFeA  of  the  court's  fetting  afide  the  firft 
order  is,  that  it  ceafeih  to  be  an  order,  and  confequently 
ought  not  to  be  returned  as  an  order  vacated  by  another 
order,  but  it  Ihould  have  been  annulled  and  made  nothing. 
2  Salk.  494.  606. 

Ami  for  the  mort  iffi£lual  preventing  of  ViJcaiious  removals  cofti  00  tiic 
and  frivolous  appeals^  the  juflices  in  JeJJions  upon  any  appeal  appe»l« 
ioncirning  the  ftttUmont  of  any  poor  perfon^  or  upon  any  proof 
before  them  there  to  be  made^  of  notice  of  any  fuch  appeal  to 
hdve  been  given  by  the  proper  officers  to  the  churchwardens  or 
ovorfeers  efanyparijb  or  place  (though  they  did  not  afterwards 
profecute  fuch  appeal)^  fhall  at  the  fame  fejjims  order  to  thi 
party  in  whofe  behalf  fuch  appeal  fhall  he  deter mined^  or  to 
whom  fuch  notice  did  appear  to  have  been  given^fuch  coflt  and 
charges  in  the  kwj  as  by  the  faid  juflices  in  their  diferetion  Jball 
be  thought  mofi  reofonoble  and  juft  \  to  be  paid  by  the  church • 
wardens^  overfeersy  or  any  other  perfon^  againft  whom  fuch  ap*  ^ 

peal /ball  be  determined^  or  by  theperfon  that  did  give  fuch  nO" 
tice  s  and  if  theperfon  ordered  to  pay  fuch  cofts  fhall  live  out  of 
the jurif diction  of  the  faid  court  J  anyjupice  where  fuch  perfon  fhall 
inhabit^  fhall  on  requeft  to  him  made^  and  a  true  copy  of  the  ordef 
for  the  payment  of  fuch  cofts  produced^  and  proved  by  feme  credible 
witnefs  on  oath^  by  bis  warrant  caufe  the  fame  to  be  levied  by 
diftrefs  \  and  if  no  fuch  difirefs  can  be  had^Jhall  commit  fuch 
perfon  to  the  common  gaolf  there  to  remain  by  thef^ace  of  20 
days.     8  &  9  W.  c.  30;  f.  3. 

M.  5  G.  2.  K,  and  the  juftices  of  the  county  of  Not'- 
tingham,  A  mandamus  was  granted  for  the  juftices  to  give 
cofts  to  the  parry  in  whofe  favour  the  appeal  had  been  de- 
termined ;  yet  upon  their  return  of  it,  the  court  held  it 
reafonable  for  them  to  have  the  power  of  judging  whether 
cofts  fliall  be  allowed  or  not,  and  thereupon  qua(hed  the 
writ  of  mandamus.     Nelf.  Juftice^  tit.  Poor. 

£.  16  (?.  2.  Stansfield^nA  Spotland.  The  feffions  ad- 
journed the  appeal  to  the  next  quarter  feffions,  and  ordered 
four  guineas  cofts  to  the  appellants  :  Which  older  was 
qualhed  as  to  the  cofts ;  for  the  feffions  cannot  give  cofts 
on  a  mere  adjournment  of  the  appeal,  without  hearing  it* 
Burr.  SettU  Caf  205. 

For  the  preventing  of  vexatious  removals^  if  the  juftices  MaintcMiice  %• 
flndl  at  their  quarter  fefft^ns^  uposo  an  appeal  bejire  them  there  ^  '«»*»*»"'^«^* 
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had^  concerning  ihefettUment  of  any  poor  firfon^  deter  mint  in 
favour  of  the  appellant  ^  that  fucb  poor  per  Jon  was  unduly  re- 
moved^tbcy  Jhall^  at  the  fame  quarter  ftjfionsy  order  and  award 
to  fucb  appellant^  Jo  muuh  money  ^  as  Jhall  appear  to  the  faii 
jujiices  to  have  been  reafonably  paid  by  the  parijh  or  other  place 
»n  tuhofe  behalf  fuch  appeal  was  made^  towards  the  relief  of 
fucb  poor  perfon^  between  the  time  of  fuch  undue  remevalj  and 
tbf  determinaiijn  cf  fuch  appeal  \  the  jaid  mmeyfg  awarded 
to  be  recovered  in  the  fame  manner  ai  cojis  and  charges  upon  an 
appeal  are  to   be  recovered  by  thefiatute  of  the  &  ^  ^  IV* 

9  G.  c.  7.  f,  9. 

E.  3  G.  2,  St.  Marys  Nottingham  and  Kirklington. 
Motion  for  a  mandamus  to  the  juuices  of  the  town  and 
tounty  of  Ncttingham^  commanding  them  to  allow  the 
parifh  of  Kirklington  the  expence  and  charges  their  offi- 
cers had  bceii  put  to,  in  keeping  a  poor  perfon  from  the 
time  of  his  remavaly  till  the  order  was  difcharged  by  the 
feiJjons  upon  appeal.  And  a  mandamus  was  granted. 
2  5#  C.  67. 

A'L  16  G.  2.     Great  Chart  ^n^  Kennington,     The  order 

of  the  two  juilices  was  quafhcd  by  the  feflions  for  infuffi- 

ciency  ;'  and  the  feflions  thereupon  order,  that  the  cods  of 

maintaining   the   pauper,   fmce  the  time  of  his  removal, 

(hall  abide  the  event  of  the  caufe,  in  cafe  the  fa^d  parifli  of 

Great  Ch:rt  (ball  think  proper  by  another  order  to  remove 

the  pauper  to  the  fiid  parifh  of  Kenmngtcn.     Which  order, 

as  to  the  colls,  was  quafhed  by  the  court  of  king's  bench ; 

becaufe  the  fcffions  mu(l  either  give  or  not  give  cofts  at  the 

time  when  they  make  their  order.     Burr»  SettL  Caf  194. 

Orde.confir«,ed     ^"^^^f^^     Myntcn  znd  Stony  Stratford.     By  holt  Cb. 

uton  ihc  appeal  J.  and  the  court :  if  on  appeal  to  the  feffions  an  order  be 

U  iin»u  difcharged,  that  judgment  binds  only  between  the  parties  : 

But  when  upon  appeal  an  order  is  coniirmedy  that  iscon- 
clufive  to  all  perfons  as  well  as  to  the  parties ;  fur  it  is  an 
adjuuication  that  this  is  the  place  of  the  party's  la&  legal 
fettlcmenc.     2  Sali,  527. 

Ai*  10  f^n  Harrow  and  Rifelip,  A  perfon  comes  into 
Harrow^  and  being  likely  to  become  chargeable,  was  rc- 
Ir.oved  to  Rifelip,  R/felip  appealed  ;  and  upon  the  appeal 
he  was  adjudged  to  be  fettled  at  Rifelip.  Afterwards  Rsfe-' 
Up  difcovered,  that  Hendon  was  the  place  of  his  lad  legal 
(ettlement,  and  fent  him  thither  )  and  the  quedion  was, 
Whether  after  the  adjudication  upon  the  appeal,  ii//ir/'^ 
was  riot  ellopped  againft  all  the  world,  to  fay,  that  Hijehp 
ivas  not  the  place  of  his  lad  legal  fettlement.  By  H^lt 
Cb.  J.  Rijelip  is  ettopped  to  fay  other  wife;  for  it  Rijefip 
bad  not  been  tbq  very  place  ot  his  laft  legal  fettlement,  the 
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jaftices  muft  have  fcnt  him  back  to  Harrow^  who  were 
firft  pofleiTed  of  him,  for  that  reafon,  beca'jfe  they  were 
poflefTed  of  him,  and  he  did  not  belong]  to  Rifellp.  And 
now  this  is  in  efFe£l  the  fame  queiiion  a^ain,  namely, 
whether  he  belongs  to  Rifelip  ?  Which  qucftion  has  been 
already  determined  by  the  jyftices  on  the  appeal,  who  have 
adjudged  that  he  was  laft  fettled  at  Rifelip,  Now  this 
point  being  determined,  the  appeal  muft  be  final  and  con- 
clufive,  othcrwifc  there  would  be  no  end  of  things.  2  Salk. 
524.     3  Salk,  261. 

M,  6  G*  Littii  Bitbam  and  Somerby,  AT>erfon  is  fent 
by  order  of  two  juftices  to  Somerby^  as  the  place  of  his 
laft  legal  fettlement.  Scmerby  appeals,  and  the  order  is 
confirmed.  Soon  after,  without  flating  that  he  had 
gained  any  new  fettlement,  Somerby  fends  him  to  a  third 
place.  By  the  court :  An  order  of  reverfal  is  final  only 
between  the  two  pariflies ;  but  if  it  be  confirmed,  it  is 
final  as  to  all  the  world;  and  therefore  no  new  fettlement 
appearing,  the  oroer  of  removal  from  Somerby  muft  be 
quafhed.     Sir.  232. 

i/.   19  ^.   St.MichaePs  Bedingham  ^nA  Kingfon  Bm^  Orierqo^ftied 
fey.     Order  reverfed  on  the  appeal  is  conclufivc  only  as  to  coociBfiy^oniy 
the  patifh   acquitted,   but   the   firft    parifh  may  remove  between  the 
again   Co  any    parifh   not  party  to  the  former  removal •  p»tiet. 
2  SaUt.  486. 

7L  9  G,  Fdfion  and  Carleton*  Two  juftices  fend  a  poor 
perfon  from  Foftm  to  Carhton,  On  appeal  the  order  is 
quafhed  \  and  at  three  months  end,  two  juftices,  without 
ihewing  any  new  fettlement  fince  the  lafl  order,  make  a 
new  order  to  remove  him  from  Foflon  to  Carleton  a  fecond 
time.  But  by  the  court :  The  laft  order  muft  be  qualhed: 
The  cafe  of  Barrow  and  Ingolfby^  E.  1 1  An.  was  at  the 
diftanceof  nine  months,  but  the  court  quafhed  it,  becaufe 
there  could  be  no  inconvenience  in  putting  them  to  fhew 
a  new  fettlement.     Str,  567. 

£,'2()G,2»  Bradenham  and  Thame.  Two  juftices  by 
order  of  removal,  dated  December  30,  1754,  fend  John 
Saunders  and  Sarah  his  wife  and  four  children  from  Thame 
to  Bradenham^  as  the  place  of  their  laft  legal  feTtlement, 
Bradenham  appealed  to  the  next  (Epiphany)  feflions,  and 
the  order  of  two  juftices  was  difcharged.  Afterwards  on 
j^larch  28,  1755,  two  juftices  make  a  new  order,  for  re- 
moving Sarah  the  wife  of  John  Saunders  and  her  children 
from  Thame  to  Bradenham,  Upon  appeal,  the  feflions 
adjudge  the  laft  fettlement  of  Sarah  Saunders  and  her  chil- 
dren to  be  in  the  parifh  of  Bradenham^  and  confirm  the 
Older.     On  removal  of  thcfe  four  orders  into  the  court  of 
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king's  bench,  i(  was  moved  to  quafh  thefe  two  laft  orders  ; 
and  argaed,  that  the  order  of  reverfal  was  condufive  be- 
tween the  two  pariflies,  that  fo  there  might  be  an  end  of 
things ;  and  that  one  feflions  (hall  not  counteradl  and 
control  the  a^  of  a  former,  unlefs  they  ftate  fpccially, 
which  they  have  not  done  here.  By  the  court :  The  laft 
orders  muft  be  qua(bed.  We  muft  take  the  appeal,  on 
which  the  original  order  is  difcharged,  to  be  on  the  merits. 
The  matter  has  been  determined  already  between  thefe  two 
pari(hes,  and*  it  muft  be  conclufive.  But  it  is  faid,  there 
are  cafes  where  there  may  be  a  new  removal,  as  fuppofing 
there  had  been  one  or  two  years  diilance  between  the  two 
orders  of  removal,  or  a  fufficient  time  to  gain  a  new  fet* 
tiement ;  yet  the  court  will  not  intend  one  gained,  unlefs 
it  is  ftated  in  the  order.  And  in  this  cafe  there  is  no  fuch 
time.     Burr.  StttL  Caf.  394. 

E,  19  G.  2.  Ofgathorpi  and  Difewortb.     A  perfon  was 
removed  by  order  of  two  juftices  from  D//na9r/^  to  Q^^* 
tborpe  i  which  order  on  appeal  was  difcharged.    He  was  by 
a  fecond  order  fent  from  Difewortb  to  Ofgatbnpi  as  a  certi* 
ficate  man  ;  and  upon  an  appeal  it  was  ftated,  that  thefirft 
removal  was  bifon  he  became  chargeable,  and  the  fecond 
0fUr  he  became  fo  \  and  the  feffions  werd  of  opinion,  that 
the  iirft  determination  was  not  final  between  the  parifliesy 
and  therefore  confirmed  the  fecond  order  of  removal.     It 
was  moved  to  quafli  thefe  two  laft  orders,  on  the  autho- 
rity of  thofe  cs^fes  wherein  it  hath  been  determined,  that  a 
reverfal  is  final  between  the  parties.     But  by  the  court :  So 
it  would  be  if  the  fpecial  matter  did  not  appear  ;  a  cer« 
tifkated  perfon  cannot  be  fent  back,  until  he  is  a^ually  a 
charge  ;  a  removal  before  is  premature;  The  confequence 
of  which  only  is,  that  he  muft  be  fuffered  to  remain  till  he 
'  doth  become  chargeable,  but  not  to  make  a  pf^hnature  re^ 
moval  final  for  ever*    Thp  laft  orders  muft  be  confirmed* 
Str.  1257. 
Order  eoofirm*      //,  ^  G.  2.    CireficefiiT  and  Cfih  St.  jtUmnU.     The 
cwdufi^c "n'll  P^«P««"  was  removed   from  Minify  to  Cob  St.  JUwin's  j 
the  world,  but  if  and  On  appeal  the  order  was  reverfed.     Afterwards  he  waa 
Shlfi^r  oai  ^^'  ^C'noved  from  Ciren€tjlir  to  Coin  St.  Aldwin\     The  for- 
fweroOieririicr, '^^^  removal  was  on  complaint  of  the  parilb  of  A/fif#/y;  the 

latter  on  complaint  of  the  parifli  of  Cirnueftir ;  The  parifti 
to  which  the  pauper  was  fent  on  both  complaints,  wa< 
Coin  St.  Aldtvin*%.  On  appeal  againft  this  latter  order,  the 
feffions  qua&ed  the  fame,  becaufe  they  thought  the  firft  or- 
der conclufive.  By  the  court ;  An  order  confirmed  binds 
all  the  world  ;  but  when  difcharged,  it  is  binding  only  be<» 
twcen  the  parti<^s  concerned,    for  the  difcbargf  of  the  or* 
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ier  doth  not  determine  where  the  pauper  is  fettled ;  but 
only,  that  he  is  not  fufficiently  proved  to  be.  fettled  in  the 
particular  parifti  to  which  the  iuftices  had  removed  him. 
And  L.  Hardwicke  Cb.  J.  fiid,  he  took  it  to  be  clearly 
fettled,  where  an  order  of  removal  is  confirmed,  that  it  is 
conclufive  to  all  the  world ;  where  it  is  difcharged,  that  ic 
is  conclufive  only  between  the  two  contending  pariflies  : 
And  this  diftinAion  is  reafonable;  becaufe  a  third  parifli 
may  be  able  to  give  better  evidence  than  the  other  could. 
And  this  latter  order  of  feffions  was  qua(hcd.  Burr^  SettU 
Caf.  17.     • 

£•  30  G.  2.     Btnilty  and  BaxUrley.     The  pauper  was 
firft  removed  from  BaxUrUy  to  Siourbriige^  which  order, 
on  appeal,  was  difcharged.     Then  Baxtertey  removed  to 
BtntUy^   and    BtntUyy  upon  appeal,  offered   to  give  evi* 
dence,  that  the  pauper  had  gained  a  fettlement  at  St9ur^ 
bridgiy  fubfequcnt  to  the  fettlement  which  they  acknow* 
ledged  he  had  gained  in  BentUy :  The  feOions  refufed  to 
bear  this  evidence,  becaufe  the  fettlement  fet  up  in  StouT" 
kridge  was  anterior  to  the  firft  appeal  made  by  Stourbridge^ 
and  confirmed  the  order  of  removal  to  BentUy, — By  L. 
Mansfield Ch.  J »  and  the  court:  An  order  confirmed  con« 
dudes  all  the  world.     It  is  a  fuit  itifiituted  and  determined 
by  a  court  having  proper  jurifdidion,  between  all  proper 
parties.    For  the  pariQies  and  the  pauper  were  the  only 
proper  parties.     It  is  eftabliQiing  one  certain  fa£l,  which 
when  afcertained  regards  all  the  world,  and  is  not  to  be 
confidered  in  the  light  of  a  ns  inter  alios  a^a.     So  the  find- 
ing that  fuch  a  one  was  the  father  of  fuch  a  child,  or  the 
fafi  of  a  marriage,  or  that  a  perfon  js  executor,  by  fuit 
properly  inftituted  in  the  fpiritual  court ;  in  all  thefe  cafes, 
when  the  hSt  is  once  eftabliflied  by  proper  judges,  and  be- 
tween proper  parties,  it  is  a  truth  which  regards  the  whole 
world*     But  an  order  difcharged,  is  only  a  kind  of  nega- 
tive finding,  that  fuch  a  fettlement  is  not  the  laft  legal  fet* 
tiement.     But  does  this  eftablifli  the  affirmative,  namely. 
What  is  fo  ?   Thire  is  all  the  reafon  the  world  to  let  in 
a  third  parifh,  not  party  to  the  fuit,  to  give  what  evidence 
they  can ;  becaufe  it  would  otherwife  open  a  door  to  much 
collufion  between  parifhes.     The  feffions  in  fubftance  have 
faid  DO  more  than  this  i   **  Upon  the  cafe  made  oat  to  us, 
the  pauper  is  not  fettled  at  Stourbridge ;"  but  this  ought  not 
to  conclude  the  third  parifli  from  giving  what  evidence 
they  can  to  difcharge  themfelves.    And  nothing  is  more 
common  in  fettlement  cafes,  than  for  one  parilh  to  be  able 
to  get  at  evidence,  which  another  pari(h  could  not  pro* 
duce.— -And    the   orders  were  quaibcd»     Burr.  StttL 
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Order quafted  An  oHer  of  two  juftices,  if  quafhrd  at  the   feffions  opon 

forfoT^,  i.oi  an  appeal,   for  want  of  form  only,   is  not  concluhve  be- 

tweentbc  par-  tvvecn  the  two  panihtfs.     Fo.ey^  276. 

net.  It  was  moved  for  fettina  atidr  an  order  of  feOions  con* 

Soptrin'fnd-  firming  an  oidcr  of  two  juftices   u,)on  appeal.     But  the 

ency  of  the  court  ^         ,,,  L-ri.  rt  r         •_ 

of  *ift*%  ijeBch,  co^^tt  would  near  notnr  g  of  the  merits  of  the  caufe,  the 

order  of  fefiions  being  in  that  cafe  final,  uniefs  thcie  had 
been  error  in  form.     \  Ventr,  30. 

M'  9  An,  South  Cadbury  and  Br  addon »  On  appeal  to 
the  feflions,  the  court  difcharaed  the  firft  order.  It  was 
moved  to  fet  afide  the  order  of  difcharge,  b?caufe  the 
jM^ices  do  not  fay,  whether  they  difcharge  it  for  form,  or 
on  the  merits  i  for  if  it  was  for  form,  the  parish  is  not 
bound  ;  but  if  on  the  merits,  the  parifh  in  confequence  is 
hereby  difcharged  for  ever.  But  by  the  court :  The  juf- 
tices arc  not  bound  to  exprcfs  the  reafon  uf  their  judgment, 
any  more  than  other  courts ;  but  the  reafon  of  their  judg- 
ment muft  be  collefleti  from  the  record,     Pariicularlv, 

If  the  feUions  reveife  the  fit  It  order,  and  that  bcinj;  re- 
moved appears  to  be  good,  this  court  will  intend  it  was 
reverfed  on  the  merits,  and  afSrm  the  order  of  fcilions. 

If  the  feflions  revcrfe  the  firft  order,  and  that  being  rc- 
Hiovcd  appears  not  to  be  good,  we  muft  intend  it  was  re- 
verfed for  form,  and  affirm  the  order  of  :evcrfal. 

But  if  the  fcflijns  ^ffi.in  the  firft  order^  and  that  a.^pears 
to  be  good,  we  muft  affirm  theordcr  of  ktHons. 

But  if  the  firft  ordcf  appears  la^l,  and  the  feflions  afHrm 
it,  this  court  will  reverfe  it,  becaufe  it  appears  naught. 
2  Sulk.  607. 

So  that  the  cafe  is  this :  If  the  feflions  by  their  order  do 
barely  aff:rm  or  quafli  the  order  of  two  juftices,  and  both 
the  faid  orders  ^re  removed  into  the  king*b  bench,  the  court 
hath  nothin.:;^  properly  before  them  to  judge  upon,  but  the 
validity  of  the  firft  order  of  the  two  juftices.  And  if  that 
order  appears  ^ood  as  ioform^  and  is  covfi  mcd  by  the  fef- 
lions, the  court  will  intend  it  was  ccniirmed  upon  tne  me- 
rits: If  it  IS  good  as  ioform^  and  q'>oJb^d  by  the  fefSons,  the 
court  will  intend  it  was  quafhcd  up  n  the  merits  :  If  it  is 
bad  as  to  form,  aiid  is  confirmed  by  tne  felons,  the  ccurt 
will  quafb  the  confirmation,  becaufe  it  appears  to  be  erro- 
ncous  :  If  it  is  bad  as  to  for m^  and  is  quojb^d  by  the  ieffionr, 
the  court  will  intend  it  was  qualhed  for  form. 

But  if  the  feSions,  by  their  order,  do  not  barely  affirm 
or  quafh  the  order  of  the  two  juftices,  but  fet  forth  the  rea- 
fons  of  their  faid  order,  and  (late  the  cafe  fpecially  there* 
upon  ;  then  the  court  will  judge  upon  the  cafe  fo  ftated  by 
the  feifion^  >  that  is  to  fay,  they  will  judge  of  the  law  as  it 

arifes 
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arifes  upon  tbofe  fads  flated,  but  not  of  the  faas  them- 
felves  for  '^-'le  th-.y  will  (un)oie  ,o  have  appeared  fuffi- 
cicntiy  to  the  jufticcs  upon  the  evid'nce.  And  this  is  tiie 
method,  when  the  juftices  are  doubtful  in  point  cf  law 
whereby  ro  ootain  the  opinion  of  ti.at  c^-urr,  namely,  i.i 
their  order  of  feihons,  which  confirms  ,tr  ^aailies  the  order 
of  thetwojuft.ces,  to  itate  the  cafe  <p/:,,liy;  and  then 
the  party  wn.ch  ,s  not  fa,i.fi.:d,  by  procuring  ,he  fame  to 
be  removed  into  the  king's  bench  by  .aticri,  may  have 
Kdr-ermj^ed  there  by  the  judgment  of  that  court;  who 
WMi  quafh  or  confirm  the  order  of  feffions  as  thev  fte 
caufe.  ' 

If  the  juftices  will  not  fine  the  cafe  fpecialiy,  tho*  it  c  «- 
may  be  a.I.me-blecondua   in    them   i„  Le  inftance,    tT.ZZ"* 
yet  there  are  "o  means  to  crmpel  them.     As  in  the  cafe  •"  ft'-cafc, 

^l  Tl  t'l'  ^-  9  ^-  2-  Two  jult.ces  removed 
three  chi.dren  of  Franas  ylUmn  fom  IVdU  to  Oulton  •  and 
the  feffions  upon  appeal  ccnrirtn  their  o.der,  generallv 
without  Itatmg  any  fpecial  cafe.  The  counfel  lor  Ouiloli 
excepted  at  the  feffions  to  their  refufing  to  ftatc  the  cafe 
fpec.ally,  and  delivered  intocourt  a  bill  of  exceptions  under 

'I  k"  r  ua    '         '^\  ^"  '"''  ='"''  "«*^^<1   by  the  court. 
I  he  fubftance  of  the  exceptions  was,  That  the  faid  ch.l- 

dren,  after  their  father's  death,  went  with  their  mother  to 
an  cftate  of  her  own  at  Bumham  Ov,ry,  and  there  inhabit- 
ed with  her  upwards  of  three  months.     Thefe  exceptions 
were  returned  up   together  with  the  orders.     And  it  was 
moved  to  quafli  the  order  of  fefHons,  together  with  the  ori- 
ginal order  of  two  juftices.     The  court  were  inclinable  to 
come  at  this  cafe  it  they  could,  as  it  feemed  to  be  a  deter- 
mination agamft  law.     '&\xih^L.  Hardwicke(Z\\    T      To 
vvhat  purpofc  (hould  we  make  a  rule  to  (hew  caufe  whw 
this  order  ot  fcifions  fliould  not  be  quaflied  ?  For  1  do  not 
fee,  that  we  can  ever  make  fuch  a  rule  abfolute  ;  becaufe 
thii  that  IS  alledged  to  have  been  the  real  ftate  of  the  cafe 
doth  not  appear  to  us  to  be  the  fact.     And  how  can  we 
take  It  for  granted,  that  it  was  the  real  fadi  ?    To  be  Aire 
It  IS  a  thing  very  much  to  be  trenfured  and  difcommended* 
when  an  inferior  jurifdidion  endeavours  to  preclude  the 
parties  from  an  opportunity  of  applying  to  a  fupcrior.     But 
Ihll  we  muft  go  according  to  the  due  courfe  of  law.     And 
Mr.  J.  FagtU\A^  he  never  knew  an  inftance,  that  thia 
court  could  force  the  jufiices,  againft  their  will,  to  ftate  a 
fpecial  cafe.     Burr.  Stttl.  Caf.  64.  '  •  * 

And  in  the  cafe  kA  Prefion  upon  the  hill  and  Dartfburu 
£.  9  G.  2.  Two  juftices  made  an  order  for  removal  of 
the  pauf  er  from  Dar,Jturj  to  rreft,n.    And  upon  appeal 


t» 


682  0OOr»    (Removal.) 

to  the  feffioosy  they  confirmed  the  faid  order*  generally ; 
not  caring  to  ftate  any  fpecial  cafe  in  their  order.  A  mo* 
tion  was  made  to  quafli  thefe  orders  ;  which  came  before 
the  court  upon  a  bill  of  exceptions,  containing  a  fpecial 
ftate  of  the  cafe.  On  (hewing  caufe,  the  fingle  queftion 
was.  Whether  a  bill  of  exceptions  would  lie  in  this  cafe  to 
the  court  of  quarter  feffions.  By  L.  Hardmcke  Ch.  J* 
This  is  a  cafe  of  great  ccnfequence.  And  there  may  be 
very  great  inconveniences  on  either  fide.  It  hath  been 
much  wifiied,  that  a  bill  of  exceptions  would  lie  to  the 
jufiices  at  their  feffions  ^  becaufe  otherwife  it  may  fome* 
times  happen,  that  they  may  determine  in  an  arbitrary 
manner,  contrary  to  the  refolutions  of  the  courts,  of  law. 
For  if  the  juftices  will  not  ftate  the  fads  fpecially  (tbo* 
requefted  to  do  fo)  when  the  matter  is  doubtful,  this  is 
a  very  blameable  condud  in  them,  and  it  is  to  be  wiflied 
that  it  might  be  avoided.  On  the  other  hand,  there  may 
be  very  great  inconveniences  arifing  from  the  abufe  of 
bills  of  exceptions.  And  this  matter  of  the  fettlement  of 
the  poor,  which  ought  to  be  rendered  cheap  and  fpeedy, 
may  by  fuch  means  be  rendered  dilatory,  expcnfive,  and 
burthenfome.  And  after  a  full  hearing  of  the  arguments 
on  both  fides,  the  court  were  unanimoufly  of  opinion,  that 
a  bill  of  exceptions  doth  not  lie  to  the  quarter  feffions. 
Burr,  SettL  Caf.  77. 
Where « cafe  u  Where  the  cife  is  infufficiently  ftated,  the  court  of 
infufficienUy  king's  bench  frequently  fend  it  back  to  the  feffions  to  be 
fta(cd»  it  may  be  je-ftated ;  who  may  hear  frefti  evidence,   or  re-ftate  the 

lent  back  to  tne    -  %       e  -j  j»  i_^ 

frfll^nt.  is"^^  uipon  the  former  evidence,  accordmg  to  the  nature 

and  circumftances  of  each  cafe.  In  the  cafe  of  SberfieUzvA 
Bray^  E.  1 1  G.  3.  which  was  on  the  point  of  hiring  for 
a  year,  the  feffions  had  ftated  the  evidence  only,  and  not 
the  fa£t  of  hiring.  It  was  fent  back  to  the  feffions  to  be 
re  fiated  :  and  the  majority  of  the  juftices  there  refufed  to 
re-examine  the  pauper,  or  to  hear  any  further  evidence  ; 
although  three  of  the  juftices  then  on  the  bench  bad  not 
been  prefent  at  the  appeal.  It  was  moved  to  fend  it  again 
to  the  feffions,  to  be  a  fecond  time  re-ftated.  And  two 
cafes  were  cited;  one  of  them  was  K*  and  Pagt^  M.  1764, 
where  the  queftion  was,  Whether  a  man  was  occupier  of 
tithes,  or  only  bailifF?  The  feffions  was  ordered  to  bear 
further  evidence ;  and  did  fo.  The  other  cafe  was,  £ 
and  Hitcbomy  H.  33  G.  2.  where  the  feffions  did  re-exa- 
mine the  faA,  Whether  tlie  pauper  was  a  fingle  or  a  mar- 
ried man,  when  hired  ?— — Unto  this  it  was  anfwered, 
that  thefe  two  cafes  were  not  like  the  prefent  cafe.  In 
both  of  them  it  was  neceifary  to  hear  the  evidence  over 

again; 
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•gain;  In  the  prefent  cafe,  it  was  not  neceflary;  the 
matter  was  fully  examined  into  before ;  the  feffions  had 
fiated  the  evidence,  without  drawing  the  conclufion  i  the 
court  thought  the  feffions  ought  to  have  drawn  the  con* 
dufion  and  fent  it  back  to  them  for  that  purpofe  only. 
They  have  now  done  fo«  They  have  ftated  a  hiring  for  a 
year.  And  this  court  have  now  received  all  the  informa- 
tion they  wanted.  By  h,  Mansfield:  Whether  the 
jufiices  at  the  fecond  feiSons  were  or  were  not  obliged  to 
hear  new  evidence,  is  aqueftion  that  muil  depend  upon  the 
nature  of  the  cafe.  In  Pag€*%  cafe,  new  evidence  was 
neceflary.  But  in  the  preftnt  cafe,  it  was  fent  back  only 
to  cure  an  informality.  Here,  the  pauper  had  before  given 
a  full  account  of  the  agreement.  Therefore  the  juftices 
at  this  fecond  feffions  did  very  right,  in  not  examining 
him  over  again.     Burr,  SettL  Caf.  682. 

After  the  determination  of  an  appeal  at  the  feffions,  whttticob* 
if  the  order  is  reverfed,  there  is  a  difficulty  fometimes  in  •***"*  '•*^!*  *! 

^,  ,      •  •     ^     ^L       1  /■  I  pauper  when  the 

getting  the  paupers  back  again  to  the  place  from  whence  irder of  remetil 
they  were  unlawfully  removed.  If  they  will  not,  or  are  »  qua(bed. 
not  able  to  return  of  themfclves,  it  feemeth  that  the  place 
where  they  are  cannot  lawfully  be  rid  of  them  but  by  an- 
other order  of  the  juftices,  fetting  forth  the  matter  fpe- 
dally.  As  in  *the  cafe  of  Hmiton  and  South  Bruerton^ 
M.  8  W.  Two  juftices  remove  a  man  from  Honiton  in 
the  county  of  Dtvon^  to  South  Btvtrton  in  the  county^of 
Swurfet.  They  appeal  to  the  feffions  in  Droon^  where 
the  order  is  reverfed.  Now  two  juftices  in  the  county  of 
Somerfift  may  by  order  remove  him  to  Homtcn  again;  for 
it  is  but  an  execution  of  the  order  of  feffions,  which  could 
not  otherwife  be  done,  becaufe  it  is  out  of  the  jurifdidion 
of  the  court  of  feffions.    Ctmh.  401. 

* 

IV.  Of  the  poor  rate^  and  other  helps  towards 

their  relief. 

i.  Of  tbi  poor  rate. 
if.  Taxing  others  in  aid. 

Hi.  How  far  parents  and  cUldren  are  Uabk  to  main* 
tain  each  other n 

i.  Of  the  poor  rate. 

m 

It  is  curious  to  a  contemplative  perfon,  to  inveftigare 
by  what  fteps  and  degreea  the  ^mpulfory  maintenance  be* 

camo 
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came  eftablifhed  in  thts  kingdom.  By  a  ftatute  made  m 
the  12  R*  2.  c.  7.  the  poor  were  reArained  from  wandring 
abroad,  and  were  required  to  abide  in  the  towns  where 
they  were  born,  or  in  other  places  within  the  hundnd^ 
within  which  diftridls  they  were  allowed  to  beg. — By  the 
22  H,  8.  r.  12.  the  juflices  were  to  diftribute  themfelves 
into  feveiAl  divijictjs  i  within  which  diviflons  refpeclively 

they  might  licen/e  perfons  to  beg. By  the  27  H.  8. 

r.  25,  the  feveral  hujidreds^  tcwns  ccrporote^  fariJbtSy  or 
hamlets^  were  required  to  fujlain  the  pocxr  with  fuch  cha- 
ritable voluntary  alms,  as  that  none  of  them  might  of 
nccefljty  be  compelled  to  go  openly  in  begging;  on  pain 
that  every  perfon  making  default  Oiould  forfeit  20  s.  1 
month.  'And  the  churchwardens,  or  o:her  fubftantial  in- 
habitants, were  to  make  colledtions  for  them  with  boxes 
on  Sundays^  and  otherwife  by  their  difcrctions.  And  the 
minifier  was  to  take  all  opportunities  to  exhort  and  ftir  up 
the  people  to  be  libera!  and  bountiful.  By  the  1  Ed*  6. 
€•  3.  houfes  were  to  be  provided  for  them  by  the  devotioa 
of  good  people,  and  materials  to  fet  them  on  vucri  :  And 
the  miniiler,  after  the  gofpei  every  Sunday^  was  fpecially  to 
exhort  the  pariOiioners  to  a  liberal  contribution.-^-— fiy 
the5i^6£^.  6.  c*  2.  the  coUedors,  of  the  poor,  on  a 
certain  Sunday  in  every  year,  immediately  after  divine  fer- 
vice,  were  to  take  down  in  writings  what  every  perfon  was 
willing  to  give  weekly  for  (he  enfuing  year;  and  if  any 
ihould  be  obftinate  and  refufe  to  give,  the  minifter  was 
gently  to  exhort  him  ;  if  he  fiill  refufed,  the  minifter  was 
to  certify  fuch  refufal  to  the  bijbop'oi  the  diocefe  ;  and  the 
bifliop  [was  to  fend  for  him*  to  induce  and  perfuade  him 
by  charitable  ways  and  means,  and  fo  according  to  bis 
iikrttion  t9  tdie  order  for  the  reformation  thereof '^■^Sy 
the  5  El,  c.  3.  If  he  Aood  out  againft  the  bi(bop*8  ex- 
hortation, the  bifliop  was  to  certify  the  fame  to  ihtjufiices 
in  feffions,  and  hind  him  over  to  appear  there :  And  the 
jufiices  at  the  faid  feffions  were  again  gently  to  move  and 
perfuade  him  ;  and  finally,  if  he  would  not  be  perfuadcd, 
then  they  were  to  ajfefs  him  what  they  thought  reafonable 
towards  the  relief  of  the  poor  ;  and  in  cafe  of  refufal,  wert 
to  commit  him  till  paid.— ^By  the  iJ^EL  e.  5.  power 
wa«  given  to  the  juilices  to  lay  a  general  affejfment.  And 
this  hath  continued  ever  fince.  For  the  (latute  of  the  43 
Eh  r.  2.  is  ^only  a  re- enabling  of  former  provifions,  with 
very  Httle  alteration  i  asfollowetb;  viz, 

Makiogartte*        ^he  churchwardens  and  cverfeers  of  the  poor  ef  every  f^" 

rijh^  or  the  greater  part  of  them ^  Jhail  raife  weekly  or  9tlnr» 

Vfift 
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wfe  (by  taxatUn  ofeviry  inhabitant y  parfon^  vicar ^  and  others 
and  of  every  occupier  of  tands^  houfa^  tithes  impropriate^  pro"  v 
priations  of  titheSy  coal  minesy  or  faleable  underwoods  in  the 
faidparift))  a  convenient  flock  of  flax ^  hempy  wool^  thready 
irony  and  other  ware  and  fluffs  t9  fet  the  poor  on  work  ;  and 
alfo  competent  fums  for  the  necejfary  relief  of  the  lame^  impo^ 
tenty  oldy  hl'indy  andfuch  other  among  them  being  pror  as  are 
nA  able  to  work^  and  alfo  for  the  putting  out  poor  children  ap* 
prentices.  43  £h  Ct  2«    f.  I* 

The  churchwardens  and  cverfeers^  H.   2    An.    Tawney%  To  be  mtde  by 
cafe.     The  concurrence  of  the  inhabitants  in  making  a  the  churchwir- 
raie,  is  not  at  all  necefTary  j  for  by  thefc  words  the  church-  f'"/,"  ^'*'' 
wardens  and  overfeers  may  make  one  without  them.     L. 
Raym.  1013.  2  ^alk.  531. 

Shall  raife"]  H.  2  G.  2.  K.  and  Barnfiahte.  If  the  over-  Owrfeert  ire 
fccrs  rcfufc  to  make  a  rate,  the  court  of  king's  bench  will  ^^^^^l^^^^ 
grant  a  mandamus  to  compel  them.  But  the  court  will  not 
grant  a  mandamus  to  make  hn  equal  rate ;  becaufe  it  is  to 
be  prefumed  the  overfeers  will  do  judice,  and  if  they  do 
not,  there  is  a  proper  remedy  by  appeal  to  the  feffions. 
I  Barnard,  137. 

In  the  cafe  of  AT.  and  Brograve^  M.  10  G.  3.     It  was  ThecounUiU 
moved  to  fet  afide  an  order  of  feffions  confirming  a  rate  notprerumeA 
allowed  by  two  juftices,  whereby  the  occupiers  of  land  2*J^""^3"fJ, 
were  afTcfled  at  three-fourths  of  the  yearly  value,  and  the  and  lands  ue 
occupiers  of  houfes  at  only  one-half,  which  upon  the  face  not  i»tcd  alike 
of  it  appeared  to  be  unequal.     But  by  the  court  :  Here  is 
no  apparent  inequality,   and  we  are  not  to  prefume  it. 
There  may  be  reafon  to  make  a  difference  between  lands 
and    boufes.     For  there  are   feveral  charges  incident  to 
houfes  which  do  not  fall  upon  lands,  to  leScn  their  yearly 
value.     Burr.  Mansf  2491. 

£•  20  G.  3.  K,  V.  Butler  &  ah  It  was  objected  againfl 
a  rate  made  by  the  parifh  officers  of  Swannage^  alias 
Sandwich^  and  confirmed  by  the  feffions,  that  no  differ- 
ence was  made  in  afleifing  tenements  and  farms  confi(l« 
ing  of  land,  and  cottages  or  dwelling  houfes ;  whereas 
the  clear  income  of  the  former  was  as  id.  in  the  pounds 
to  three  farthings  in  the  pound  of  the  latter ;  and  that  it 
had  been  the  cuftom  to  rate,  them  nearly  in  that  propor- 
tion until  the  year  1778,  when  at  a  publtck  veftry,  both 
lands  and  houfes  were  rated  at  id,  in  the  pound,  and  the 
fame  way  of  rating  hath  fince  continued.— -^By  L.  Manf-- 
field:  The  queflion  before  the  couri  is,  Does  the  rate  upon 
(he  face  of  it  appear  \o  be  equal  or  unequal  ?  Unlefs  it  is 
manifcilly  unequal,  the  court  will  prefume  it  equal.    Cir- 

cumfiancea 
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cumftances  may  vary  the  value  of  dificient  eftates;  and  if 
this  plainly  appear,  then  what  is  faid  in  K.  v.  Bngfaw 
applies :  but  you  take  advantage  of  an  0biter  faying  of  the 
court  in  that  cafe,  when  the  true  legal  ground  of  the  au- 
thority is  decifive  againft  you.  Rate  ^rmed.  Cal.  Caf  93. 
//•  21  G.  3.  K»  v.  Sandwich  alias  Swannage.  A  poor 
rate  was  made  charging  tenements  and  farms  at  id.  in  the 
pound,  and  cottages  and  dwelling  houfes  at  three  farthings 
in  the  pound.  The  feffions  on  appeal  quafli  the  rate,  and 
ftate  the  following  cafe:  That  from  the  year  1735  to  the 
year  1776  a  conftanc  diftindion  had  been  obferved; 
houfes  having  been  rated  ata  lefs  proportion  to  their  rents 
than  the  lands  were ;  that  in  this  parifli  the  lands  were 
burthcned  with  no  particular  charges,  but  both  were 
equally  fubjeft  to  the  ufual  repairs  and  taxes  generally 
incident  to  each  refpedively.^— In  fupport  of  the  rate  it 
was  urged  ;  that  it  had  been  made  in  confequence  of  what 
feemed  to  be  the  opinion  of  the  court  laft  year,  when  the 
fame  queftion  came  before  them  from  this  fame  parifh; 
and  alfo  in  confideration  of  the  cufiom  which  had  been 
revived  in  making  the  prefent  rate,  and  which  the  court 
had  before  faid  they  could  not  compel  the  pariih  to  noake, 
but  which  they  intimated  was  reafonable.  And  alfo, 
that  the  rate  ought  not  to  have  been  altogether  qualhed, 
but  amended,  by  adding  to  the  fums  a^fled  upon  the 

houfes. It  was   anfwered,  that  in  this  parifli  there 

were  circumRances  which  well  warranted  an  equal  afleff- 
ment  on  each  fpecies  of  property ;  that  nine- tenths  of  the 
burthen  of  the  poor  arofe  from  the  houfes  \  and  that  the 
rate  could  not  be  amended,  as  the  objeAion  went  to  every 
name  in  the  rate.— By  L.  Mansfield:  The  court  has  cer- 
tainly laid  down  no  general  rule  as  to  the  mode  of  afleffiag 
houfes  and  land :  they  could  not  either  one  way  or  the 
other ;  the  proportion  muft  ever  depend  upon  local  circum- 
ftances ;  and  if  nine-tenths  of  the  burthen  arife  from  the 
houfes,  fuch  circumftances  were  fufficient  to  influence  the 
feffions  in  adjufling  that  proportion.    The  objeAion  ua« 
avoidably  goes  to  the  whole  rate,  for  it  is  throughout  made 
by  a  rule  and  proportion  which  the  juftices  thought  un- 
equal, and  therefore  they  could  do  nothing  but  quafli  the 
whole.    Order  of  feffionsi  quaOiing  the  rate,  affirmed* 
CaL  Caf.  105. 

A  rate  cannot  be  irrekly  er  othiTwi/e]  In  Taumi^B  cafe  aforefaid,  Tgumtf 
TuVfe  mooe"*'  '^^'"S  ovcrfcer  of  the  poor,  laid  out  his  money  in  the  relief 
UidloThj^oTer-  of  the  poor,  and  was  turned  out  of  his  office  by  the  jaftices 

fieera  after  tbey  bcforc  the  end  of  the  year  j  by  which  means  he  loft  the  op- 
arc  out  of  office.  ^  PQI^ 
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portunity  of  making  a  rate  to  reimborfe  himfelf.  Upon 
this  be  applied  to  the  court  of  king's  bench  for  a  mandamus 
to  the  churchwardens  and  ovcrfeers  to  make  a  rate  to  re** ' 
imburfe  him.  It  was  -argued  againft  the  mamUmms^  that 
there  can  be  no  fuch  charge,  neither  by  the  common  law 
nor  by  the  (latute.  And  by  Holt  Ch.  J.  We  cannot 
order  the  parifb  or  overfcers  by  a  mandamus  to  make  a  rate 
to  raife  money  to  reimburfe  an  overfeer,  but  only  to  raife 
money  for  the  relief  of  the  poor ;  nor  can  they  make  a 
rate  otherwife.  The  zGt  of  parliament  is  exprefsly  fo,  and 
muft  be  purfued.  An  overfeer  is  not  bound  to  lay  out 
money  till  he  has  |t ;  if  he  does,  he  muft  make  a  new 
rate  ror  the  relief  of  the  poor,  and  out  of  that  he  may  re- 
tain to  pay  himfelf.  Tawney  fbould  have  done  fo ;  he 
trufted  where  he  needed  not  to  have  done  it.     He  hath 

« 

not  purfued  the  means  the  ftatute  gave  him,  and  we  can- 
not relieve  him.  And  by  the  whole  court ;  The  mando'- 
mus  lies  not.     2  SaU.  531. 

£.  19  G.  3.  JSl.  and  IVavelL     On  a  rule  to  (hew  caufc,  R*t«  €«"««  tc 
why  a  rate  for  the  relief  of  the  poor  of  the  parifh  of  Effir^^  monV'b^^it* 
bam  in  the  county  of  Surrgy^  and  an  order  of  fcffioos  con*  for  buUding 
firming  the  rate,  (hould  not  be  qualhed,  the  feffions  had  re*  repMrbg 
fufed  to  ftate  a  fpecial  cafe ;  but  the  counfel  for  the  appel-    ^^^ 
lants  being  of  opinion  that  the  rate  would  appear  to  be  bad 
from  the  title  of  it,  ihey  removed  it  by  certiorari^  and  ob- 
tained the  prefent  rule.    The  title  of  the  rate  was  as  fol- 
lows: ^^  Surrey  to  wit«    An  afieflinent  on  all  and  every 
**  the  occupiers  of  lands  and  houfes  in  the  parifli  of  Effing'^ 
**  bam^  for  the  neceiTary  relief  of  the  poor,  and  towards 
•*  payment  of  money  borrowed  for  repairing  and  rebuilding  the 
**  workhouje.**    In  fupport  of  the  rate,  it  was  contended^ 
That  the  title  of  the  rate  would  undoubtedly  have  been 
good,  if  it  had  been  only  **  An  aiTeflment  for  relief  of 
*<  the  poor,*'  and  that  the  ads  and  orders  of  magiftrates 
(except  conviAions)  are  intitled  to  every  intendment  from 
the  court  that  can  fupport  them,  and  therefore  that  the  court 
Would  intend  the  whole  money  to  have  been  aiTefled  for  the 
firft  purpofe  exprefled  in  the  title  (if  it  (hould  be  thought 
that  the  other  was  not  within  the  ftatute),  and  would 
rejeA  the  additional  words  as  furplufage :  That  if  the  pre- 
fent objefiion  was  founded  in  law,  the  proper  method  of 
getting  at  it  would  have  been,  by  an  appeal  from  the  allow- 
ance of  the  overfeers  accounts.     However,  this  purpofe,  of 
building  or  repairing  a  workhoufe,  was  manifeftly  within 
the  fpirit  of  the  ftatute,  fince  it  would  be  in  vain  to  pro- 
vide for  the  fuftenance  of  the  poor,  without  being  able  to 
furni(h  them  with  a  lodging.     On  the  other  fide,  it  was 
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Prrfof  •  remov- 
ing fliall  be 
rated  in  pro^r» 
tioB  to  the  time 
of  their  lefpec* 
tive  occnpa- 
tioofl. 


The  owner  of  • 

boofe  occupying 
a  part  thcieof 
•nljff 


faid  to  be  a  general  rule  without  exception,  that  the  parifll 
ofHcers  cannot  borrow  money  for  any  purpofe  whatever. 
The  inconvenience  of  vetting  fuch  an  authority  in  ihem 
was  tnanireft ;  for  new  inhabitants  might  be  called  upon  to 
pay  money  borrowed  before  they  became  parifhioners^  and 

for  pu'pofes  fiom  which  they  could  derive  no  benefit. 

L.  iVli.mfieid  was  abfent.  IVilles  J.  Can  wc  rejtft  as 
furplufage  wh^t  is  a  material  part  of  the  title  of  the  rate? 
If  we  cannot,  is  a  rate  good  to  repay  money  borrowed  ? 
Tatvfieys  cafe  is  in  point.  And  as  to  an  appeal  againft  the 
overfeer's  accounts,  is  a  parifliioner  obliged  to  pay  monef, 
and  be  turned  round  in  that  manner  to  get  it  back  if  levied 
without  authority  ?  The  rate  cannot  be  fupported.  yffi* 
hurji  J.  of  the  fame  opinion.  BulUr  J.  This  rate  im- 
ports to  be  made  for  two  purpofes,  and  we  are  defireJ 
to  confider  it  as  only  made  for  one.  I  conceive  that  a 
rate  cannot  be  made  for  money  borrowed,  even  though 
within  the  year.  Taix:ney\  cafe  goes  that  length  ;  for  it  is 
not  confined  to  the  mandamus*  If  it  were  otherwise,  the  in- 
convenience might  be  very  great— And  the  rule  for  quafll- 
ing  was  made  abfolute.     Douglas^  i  ii. 

And  by  the  17  G.  2.  c.  38.  Where  perfons  (hall  come 
into  or  occupy  any  premifes,  out  of  which  any  other  per* 
fon  afTefled  (hall  be  removed,  or  which  at  the  time  of 
making  fuch  rate  was  unoccupied ;  every  perfon  fo  re« 
movmg  from,  or  coming  into,  or  occupying  the  fame,  fliall 
be  liable  to  pay  fuch  rate,  in  proporti.  n  to  the  time  that 
fuch  perfon  occupied  the  fame  f efpcdli\  ely,  under  the  like 
penalty  of  diftrefs,  as  if  fuch  perfon  fo  removing  had  not 
removed,  or  the  perfon  coming  in  or  occupying  had  been 
originally  afrefTed  in  fuch  rate;  which  proportion,  in  cafe 
of  difpure,  (hall  be  afcerUined  by  twojuftices.    f,  I2. 

In  the  cafe  of  K.  v.  5/.  Mary  the  Lefs^  Durham^  the 
reverend  //.  Egerton  appealed  againft  a  poor  rate  for 
being  over  rated ;  and  moved  that  he  might  be  rated  for 
two  rooms  only,  part  of  his  dwelling  houfe,  and  the  garden 
behind  it,  as  occupied  by  him,  together  of  the  yearly  value 
of  5I.  inftead  of  24I.  at  which  the  houfe,  with  the  ftabte 
and  garden,  were  charged.  The  feifions  allowed  the  ap* 
(tCHJ,  and  the  rate  was  amended.  And  they  atfo  ftated: 
"i  hat  the  former  occupier  of  the  premifes  in  queftion  had 
been  rated  at  24I.  a  year.  In  1783  the  premifes  were  not 
rated  at  ?.  11,  being  empty:  \n  ylt^gtifi  1783  the  appellant 
purchafcd  the  premifes  for  585I.  and  repaired  the  fame ;  but 
neither  he  nor  any  other  perfon  refided  therein,  except  as 
hereafter  mentioned,  but  he  kept  the  key.  In  one  of  the 
roinis  the  appellant  keeps  a  laibe  fur  his  amufcmefiCi  aod 

1  has 
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has  fdmetimes  a  fire  in  that  room,  and  three  chairs  and  a 
table ;  and  in  another  room  he  keeps  corn  for  his  horfe  % 
and  healfo  occupies  the  garden,  worth  40s.  a  year,  and  the 
gardener  fometimes  puts  his  flower- pots,  ihrubs,  &c.  and 
iome  of  his  wor Icing  tools,  into  another  part  of  the  dwelling 
houfe,  where  other  lumber  is  aifo  pur,  but  no  perfon  has 
ever  flept  or  lodt>ed  in  the  houfe,  nor  has  any  furnkure 
been  kept  there  (except  as  above).  The  appellant  out  of 
charity  has  permitted  a  poor  man  and  his  wife  to  live 
rent  free  in  the  kitchen,  between  which  and  the  reft  of  the 
houfe,  the  door  of  communication  was  (lopped  up ;  the  ftable 
has  not  been  for  •  upwards  of  two  years  ufed  for  any  other 
purpofe  than  a  dog  kennel.  It  alfo  appeared,  that  about 
five  years  ago,  a  perfon  offered  25I.  a  year  for  the  premifesy 
which  was  refufed.  The  court  faid,  that  as  this  gentle- 
man occupied  the  garden  and  part  of  the  houfe,  his  fer* 
vants  other  parts,  and  a  poor  man  another  part,  but  thofe 
occupations  were  not  diftinck  from  his  own,  he  ought 
therefore  to  be  rated  for  the  who'e,  for  it  would  be  attended 
with  great  inconvenience  to  have  to  enquire  in  each  parti* 
cular  cafe  what  rooms  of  a  houfe  the  owner  occupied  be* 
fore  he  could  be  rated.  Order  of  feffions  quatbed.  Durnf* 
and  Eaft^  4  V^  /^^t* 

By  taxation^  fiy  this  ftatute  the  taxation  ought  to  be  Rate  to  Ve  at. 
equal;  and  therefore  ou^ht  to  be  continually  altered  as  terej aicpHtng 
circumftanccs  alter.     2  Salk.  526.  ^  '^J^^"^"^ 

At.  12  ly.  K.  and  AudUy.  A  rate  was  agreed  on  in 
1665,  by  the  inhabitants  of  Judlrfy  which  had  been  fol- 
lowed ever  iince  till  the  laft  year,  when  a  new  rate  was 
made.  On  appeal  to  the  fcfiions,  the  new  rate  was 
qtiafbed,  and  the  old  one  ordered  to  (land.  By  Hdt  Ch.  J. 
The  old  rate,  however  ju(}  at  fx(ft,  may  be  unequal  now, 
and  therefore  the  juftices  cannot  make  a  (landing  rate,  for 
lands  may  be  improved.     2  Salk.  526. 

H.  2  G.  K,  and  CUrkinwelL      An  order  was  qua(hcd,  L^ndfav  iioo 
which  was  made  to  confirm  a  poor  rate,  which  rate  was  '"i«fwrtb«poof 
made  according  to  the  land  tax,   Objc6l:d,  that  this  tax-  "*• 
ation  was  not  equal,  becaufe  the  perfonal  elf  ate  in  the  pub* 
lick  funds  is  not  chargeable  to  the  land  tax,  but  it  is  to  the 
poor :  And  by  the  whole  court  this  rate  tor  that  reafon  was 
fet  aiide.     Foley ^  12. 

The  court  of  king*s  bench,  from  the  difficulties  attend-  Perfonal eftatt. 
in^  the  matter  in  pradice,  have  all  along  been  averfe  from 
delivering  any  opinion  upon  the  general  queftion,  Whe- 
ther, or  how  far,  ptrfind  tjlaie  is  liable  to  be  rated  to  the 
poor;  but  have  deter mned  the  feveral  cafes  upon  their 
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Ojini  particular  circumftancet,  or  quaflied  the  rales  fer  ts- 
fiifflciency  in  point  of  form, 
nmbtefofhit       Hi%Aji.     ^^nd  Barter^     Upon  quafliing  of  feteral 
«ock»  orders  made  relating  to  the  poor  rates»  the  matter  in  dif- 

ference was  referred  to  the  determination  of  the  L.  Ch.  J. 
Hfilt ;  who  having  heard  all  the  parties,  and  they  not  fccm- 
iag  fatisfied  with  bis  opinion,  they  fign:fied  their  confent  in 
writing  to  fubmit  this  qucfiion  to  the  opinion  of  the  judges 
of  the  king's  bench :  to  wit.  Whether  a  farnur  for  bis 
JMt  (hall  not  be  chargeable  and  taxable  to  the  poor  rate, 
as  well  as:  a  tradefinan  for  his  ^o^i  in  trade  f  And  the 
other  three  judges  were  of  opinion  that  a  farmer  for  hia 
ftock  is  not  taxable,  contrary  to  the  opinion  of  HtU  Ch.  J. 
t  Whereupon    the  following   rule  of  court  was  made: 

**  Upon  mature  deliberation,  it  is  confidercd  by  the  court, 
**  that  8  farmer  is  not  taxable  to  the  poor  rate  for  his  flock  ; 
*^  and  that  a  tradefman  is  taxable  for  his  flock  in  trade.*' 
[Or^  as  it  is  exprefled  in  the  record,  ^idfirmarim^  am^ 
gikt^  a  farmer,  non  irit  omrcbilit  it  taxabilis  ad  ratas  pi^» 
pirum  pr§  fuuUis^  anglice^  fiock ;  it  qu§d  artiftXy  amglUa^ 
a.  tradefman,  eji  onerahUis  it  taxabllis  pro  ptcuiiiSf  aaghu^ 
flock,  in  atU%  imglicey  trade.]  L.  Raym»  1280. 
Stock iatraJe of  E.  lo  G.  J.  K*  and  Witney  in  Onfirdfinn^  Upon  aa 
•  tia<tfat»^*«»    appeal  againft  a  rate  for  the  relief  of  the  poor  of  the  parifh 

of  IVitnej^  the  caufe  of  appeal  was»  that  there  are  within 
the  faid  parifh  many  manufafiureis  of  blankets  and  other 
traders,  who  employ  under  them  many  fervants  and  ap- 
prentices :  And  fuch  manufadiurcra  and  traders  were  not 
aflefled  in  the  fHid  rate- for  their  flocks  in  trade:  And  for 
that  reafon  only  the  faid  rate  was  quafhed ;  the  court  of 
fcffions  conceiving  itfelf  bound  to  qua(h  the  rate,  on  ac* 
count  of  the  omiflion  of  fuch  flock  in  trade  in  the  faid  rate  \ 
fubjed   however  to  the   opinioh  of  the  court  of  kiog'a 
bench  on  the  following  fa£ls :  It  appeared  there  baire  loog< 
been  many  fuch  manufadlurers  and  traders  within  the  faid 
parifh,  who  have  been  conftantly  afTeiTed  to  the  land  tear 
for  their  refpedlive  ftogks  in  trade,  but  none  of  whom  have 
ever  been  charged  with  the  paymcntof  any  rate  for  the  re* 
lief  of  the  pur  on  account  of  fuch  finki :  That  as  well  the 
(^d  manufadurers  and  traders,  as  all  other  occupiers  of 
lands  and  houfes  within  the  faid  parifh,  have  been  and  €oa- 
flantly  are  afleflfed,  in  this  and  all  former  rates  for  the  re^ 
lief  of  the  poor,  as  well  as  to  the  land  tax^  f§r.  ike  lands  and 
bcufis  in  their  refpe&ive  occupations.-— The  .coiinidi.  wbo 
argued  in  fupport  of  the  order  of  feffions  cited  and  relied 
upon  the  cafe  of  ^.  and  Bariin.    But  the  coUrt  were  not 
fatisfied  of  the  authority  of  this  cafe.     L.  AhmJUldtiK-^ 
preisly  called  it  a  flrange  cafe.    They  obferved,  that  the 
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bj^Ihion  of  three  of  the  judges  was  only  faid  to  he^  that  1 
farmer  for  his  (lock  was  not  taxable,  contrary  to  the  opi- 
nion of  Holt  Ch.  J.  But  it  doth  not  appear  that  a  quef- 
tion  was  dtredly  put  to  them,  Whether  a  tradefman  was 
taxable  to  the  poor  for  his  ftock  in  tra<ie  ?  The  court 
however  gave  no  explicit  opinion  upon  the  merits  of  the 
prefent  xafe,  though  they  feemed  very  far  from  allowing 
that  a  tradefman  Is  rateable  to  the  poor  for  his  (lock  in 
trade.  Whatever  may  be  (he  future  determination  of  that 
point,  whenever  it  Ihall  come  regularly  before  the  Court^ 
they  held  it  improper  and  inconvenient  for  them  to  enter 
into  the  difcuffion  of  it  upon  the  feffions  order  as  it  now 
ftands*  It  would  make  great  confufion,  if  the  court  were 
to  give  genera]  opinions  upon  vague  fiates  of  cafes :  Thcj 
are  to  judge  upon  the  cafe  before  them,  and  their  judgment 
ought  to  go  no  further  than  the  cafe  (lated  to  them  goes. 
Whereas  they  have  here  a(ked  a  general  opinion,  without 
any  particular  cafe  ftated.  They  afk  us  this  general  quef* 
tion ;  without  ftating  what  is  (lock  in  trade ;  or,  what  it  it 
that  the  rate  has  taxed  :  or,  whether  thefe  people  have  any 
ftock  in  trade ;  or,  what  that  (lock  in  trade  is ;  nor  any 
particular  defcription  of  what  trade  is  meant, — But  here, 
the  order  of  fe(iions  is  clearly  wrong  upon  the  face  of  it; 
becaufe  they  ought  not  to  have  qua(hed  the  whole  ratCi 
but  to  have  added  thofe  perfons,  and  that  property  which 
was  thought  were  illegally  omitted.  And  the  order  was 
^ua(hed.     Burr.  Mans/*  2634.  Bott,  34.* 

Tm  isG»  3.  K,  and  Ringwood,  On  fhewing  c^ufe 
againft  qua(hing  an  order  of  feOions  which  had  quaOied  z 
rate  for  the  relief  of  the  poor  of  the  pari(h  of  Ringwodd. 
The  feffions  order  (lated,  that  three  perfons  were  po(Ie(red 
as  coparceners  of  ftock  in  the  trade  and  bufinefs  of  com- 
mon brewers  and  maltfters  in  the  fatd  pari{h,  to  the  value 
of  400ol«  For  no  part  of  which  the  fatd  coparceners,  or 
any  of  them,  were  or  was  in  the  faid  rate  aflieded  to  the 
relief  of  the  poor  of  the  faid  pari{b.  And  it  doth  not  ap- 
pear to  this  court,  that  flock  in  trade  hath  ever  before 
been  rated  in  the  fiid  pari(h.  Therefore  this  court  is*  of 
opinion,  and  doth  adjudge,  that  the  faid  recited  rate  ought 
to  be  quaibed,  and  the  fame  is  hereby  qua(hed  accordingly. 
And  this  court  doth  hereby  order  a  new  rate  to  be  made 
immediately  for  the  relief  of  the  poor  of  the  faid  pari(h,  by 
the  churchwardens  and  overfeers  of  the  poor  of  the  faid 
pari(h  of  Ringw^od^-^On  hearing  the  caufe,  the  court  de« 
clined  entering  into  the  nerits ;  but  iis  to  this  particular 
cafe,  L.  Mansfield  faid,  ^I  have  no  doubt  what  is  to  be 
dene  with  it»  as  the  authority  of  K.  and  IVHrnj  above  \% 
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precifely  in  point.     I  think  the  juftices  would  oot  have 
done  very  wrong,  if  they  had  acquiefced  in  the  praSice 
iKrhich  has  obtained  ever  iince  the  ftatute  of  43  Eliz.  of 
not  rating  this  fpecies  of  property.     The  cafe  of  K.  and 
JVitney  was  determined  upon  this  fingle  ground,  that  the 
juftices  in  fefTions  (hould  not  have  quaihed  the  whole  rate, 
but  (bould  have  amended  it  by  inferting  the  particular  per- 
fons  and  th^t  property  which  was  omitted,  and  which  they 
thought  rateable.     So  here,  the  juftices  at  feffions  fbould 
have  amended  the  rate,  if  they  thought  this  properly  rate- 
able; and  then  on  attempting  to  do  it,  they  would  have 
drfcovered  the  wifdom  of  conforming  to  the  praSice,  which 
they  exprefsly  ftate  in  the  cafe  of  not  rating  it.     If  they 
bad  cried  to  have  amended  it,  how  would  they  have  rated 
this  iiock  ?  Are  the  hops,  and  the  malt,  and  the  boiler  to 
be  rated  at  fo  much  for  each  ?  Or  is  the  trader  to  be  rated 
for  the  grofs  fum  which  his  whole  ftock  would  fell  for?  ]{ 
the  juftices  had  confidered,  they  would  have  found  out  the 
fenfe  of  not  rating  it  at  all;  efpecially  when  it  appears  that 
mankind  has,  as  it  were,  with  one  univerfal  confent,  re- 
frained from  rating  it ;  the  difficulties  attending  it  are  too 
great,  and  fo  the  juftices  would  have  found  tl^m.     And 
by  the  court,  the  order  of  feffions  was  quaihed.     Owper, 
326. 

//.  1 7  G.  3.    JT.  and  the  ovcrfeers  of  AndtiViT.    On  a 
rule  to  fliew  caufe  why  an  order  of  feilions  made  for  rating 
feveral  tradefmen  for  their  ftock  in  trade  towards  the  relief 
of  the  poor  fbould  not  be  quaflied,  the  cafe  was.  The 
overfeers  made  a  new  rate,  iniwhich  they  omitted  to  rate 
tradefmen  for  their  ftock,  which  had  been  formerly  rated  in 
that  parifti.     Upon  which,  the  other  inhabitants  of  the 
parifti  appeal  to  the  feiTions.     And  the  feffions  make  order 
whereby  they  adjudge,  ''  That  Mr.  Jofeph  IVaktjUld  is  a 
*'  proprietor  of  ftock  in  trade  as  draper  in  the  parifti  of 
«'  And.ViT  to  (he  amount  of  300].  and  that  the  profits  of 
•^  that  trade  is  15I.  a  year;  and  that  he  ought  to  be  rated 
^  towards  the  relief  of  the  poor  of  the  faid  par ifli  in  re- 
^  fprd  of  fuch  ftock  and  profits  7!.  each  rate  in  the  rate 
^  fu  appealed  againft."     And  there  was  the  like  adjudka* 
tion  as  to  fcverai  other  tradefmen.     And  the  court  ordered 
the  (aid  r^ne  to  be  amended  by  putting  into  it  a  rate  on  the 
faid  feveial  tradefmen,  in  refpedt  of  fuch  their  ftock  and 
profits. — It  was  objedcd,  that  this  order  on  the  face  of  ic 
was  bad,  inafmucb  as  it  did  not  appear,  that  the  feveral 
per(ons  wbofe  names  were  added  to  the  rate  by  order  of 
feftiuns  had   notice  of  the  appeal,  or  litigated  the  quel- 
tiun  at  the  feffions.    Tbcy  were  iherefoce  without  redrers; 

for 
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for  it  ncccflarily  precluded  them  fronl  their  appeal.  The 
feflions  as  to  them  made  an  original  rate,  without  having 
given  them  an  opportunity  of  defending  themfclves.— — 
The  court  held  this  to  be  a  fatal  ohje6^ion  ;  and  therefore 
that  the  ordei'  of  feflions  ought  to  be  quafhed.  Lord 
Mansfiild^  upon  the  general  point,  faid,  It  is  a  very  differ- 
ent queftion,  whether  pcrfonal  eftate  is  to  be- rated  to  the 
utmoft  extent,  or  not  to  be  rated  at  all.  It  would  make 
the  poor  laws  very  oppreflive,  if  a  man  is  to  be  taxed  to 
the  extent  of  his  whole  perfona!  eftate  and  income.  In 
chat  cafe,  every  man  who  has  money  in  the  funds  would 
\^  liable,  lawyers  for  their  fees,  foldrers  for  their  pay,  and 
the  like.  But  where  mtn  are  occupiers  of  houfes,  and 
have  ftock  in  trade>  whether  fuch  fiock  in  trade  may  be 
taken  into  confideration,  is  a  very  different  queflion.  Some 
perfonal  eftate  may  be  rateable.  But  it  muft  be  local vifihle 
property  within  the  parifh.  It  would  be  material  to  Uate 
what  has  been  the  cuftom  of  rating.  If  the  ufage  (hould 
be  to  take  in  ftock  in  trade,  there  would  be  very  good 
right  to  fupport  it.  Let  ihcm  therefore  try  it  on  the  fpe- 
clal  circumftances  of  the  cafe.  Mr.  J.  A/Ion  faid,  That  if 
upon  the  general  queftion  it  fliould  turn  out  to  be  the  law 
that  perfonal  property  is  rateable,  it  mud  be  then  rated, 
though  it  was  never  rated  before.— On  the  prefent  quef- 
tion,  the  rule  was  made  abfolute,  for  qualhing  the  order  of 
fei&ons.     Cowpcr,  550. 

7*.  17  G.  3.  K,  and  HilL  On  (hewing  caufe  againft  a 
rule  for  quafhing  an  order  of  feflions  confirming  a  poor 
rate,  it  appeared  that  the  appellant  Hill  was  a  clothier, 
and  an  inhabitant  of  the  parifh  of  Bradford,  where  many 
other  tradefmen,  particularly  clothiers  and  manufafVurers 
of  woollen  goods,  likewifc  lived :  That  the  church- 
wardens and  overfeers  charged  him  to  the  poor  rate  in  re- 
fyeSt  of  his  ftock  in  the  cloathing  trade  which  he  had  \t\ 
the  faid  parifli.  Againft  which  rate  he  appealed,  alledgin^ 
that  he  was  not  liable.  The  fefBons  upon  the  appeal  ad* 
judge  him  liable,  and  confirm  the  rate*  In  fupport  of  the 
order  of  feffions,  it  was  argued  as  follows :  This  queftion 
takes  a  different  turn  from  any  other  that  has  been  difcufTed. 
For  it  is  ftated,  not  as  a  cafe  of  landholders  aggrieved  by 
the  omiffion  of  a  fet  of  men  rateable,  as  they  conceive,  in 
refpeft  of  their  perfonal  property  ;  but  as  a  complaint  by 
a  tradefman  upon  his  being  rated  to  the  poor  for  his  vifible 
fiock  in  trade  within  the  parilh:  And  this  is  the  ihape  in 
which  L.  Mansfield  faid,  in  the  fyitney  cafe  above,  fuch  a 
queflion  ought  to  come  on :  Not,  as  a  general  queftion, 
Whether  ftock  in  trade  be  rateable  or  not  f  But,  as  a  par- 
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ticular  one  made  by  an  individual.  Whether  he  is  bound  to 
contribute  to  the  poor  rates  in  refpe^i  of  the  flock  in  trade 
which  he  poflefies  in  the  pari(h  of  Bradford?  The  whole 
queftion  therefore  depends  upon  the  confirudion  of  tbQ 
flatute  of  43  Eii%.    Before  the  faid  flatute,  the  dirediioni 
of  the  feveral  ilatutes  relating  to  the  relief  of  the  poor  we:e 
generally,  that  all  the  inbahitantSj  according  to  their  re- 
fpe£live  properties*  (hould  contribute.     The  faid  ftatute 
of  the  43  Eliz,  makes  a  diftindiion,  charging  firft /vr;ji»- 
habitant^  and  then  every  occupier  §/  boufis  or  lands  within 
the  parifli.     Other  fubfequent  fiatuteSf  as  for  inftance  thofe 
relating  to  the  repairs  of  highways  from  time  to  time,  en- 
a£ted  that  aflTcITments  (hould  be  made  for  thofe  purpofes 
upon  all  and  evtry  tbe  inhabitants  owners  and  -  occupiers  oi 
lands  and  tenements,  and  alfo  of  any  perjonal  eflate  ufuallj 
rateable  to  the  poor.     As  to  (he  inconvenience  that  may  be 
fuppofed  would  attend  the  rating  of  perfonaity,  (lock  in 
trade  in  fome  refpe£is  is  rated  to  the  land  tax,  as  appears 
from  the  cafe  of  IVitney.     But  if  \\\t  law  authorifes  tfce 
tax,  a  difficulty  in  the  mode  of  levying  it  can  be  no  objec- 
tion.    Beftdes,  that  the  tax  is  now  adually  raifed  in  many 
places  in  this  kingdom,  in  Lynne^  Nor%vicb^  frcme^  Trow 
bridge  J  IVarminJIer^  Bewdley^  Blandford^  and  in  many  pa- 
lifbes    of  London^  and    in   particular   that   of    ff^bitecba' 
pel.     And  in  the  ancient  fubfidies,  unto  which  the  land 
tax  fucceeded,  perfonal  clUce  was  always  i^ted. — L.  Ataff- 
jieid  ftcpped  ihe  ctunfel  in  the  argument  for  thedefendanr, 
by  afking,  What  ufage  h:;recofore  naJ  been  in  this  place 
with  re(pe£l  to  rating  (lock  in  trade  ?  Unto  which  it  was 
anfwered,  1  hat  the  ufage  was  waived,  and  that  tbe  coun* 
fel  at  the  fcfTtons  had  agreed  to  bring  the  general  queftion 
before  the  court.     L.  Mcimfiild  faid,  they  had  no  r:ghc 
to  do  f o  ;  and  thought  it  ought  to  be  frnc  back  to  the  (t:f* 
fions  to  Oate  the  ufage.      That  the  aforcfaid  highway  ads 
lefcrred  to  peifonal  eftaie  ujually  rateable  to  the  poor —Af- 
terwards, the  cafe  being  fent  back,  and  the  fellions  return- 
ing, that  it  had  been  the  ufage  heretofore  in  the  parilh  of 
Brad/or d  to  rate  peri'ons  for  their  (lock  in  trade»  tbe  court 
ordered  the  rate  to  ftand,  and  the  rule  (or  q^jafhing  it  to 
be  difcharged.     Cowper^  613. 

H.  22  G,  2'  K,  y.  Redd,  Upon  the  appeal  of  'Jamts 
Rodd  againft  a  u^ic  made  for  the  relirf  of  the  pour  0/  the 
borough  or  parifh  of  B^idgtwater^  wherein  he  was  charged 
four  fhtUings  in  refpefi  of  Wxsjiock  in  iraie^  abuvc  whkC  he 
ivas  therein  charged  for  his  houfe  and  O.ops,  and  other 
real  property.    The  feflions  confirm  the  rate,    and  Itatc 

ffccially Taat  wiihin  the  faid  bjrough^  ^t  has  been 

ufual 
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txfual  and  cufiomary  from  the  43  of  EI!z.  and  ever  finoe 
the  exigence  of  rates  for  the  relief  of  the  poor,  to  afieb 
the  inhabitants  of  the  faid  borough,  for  and  in  nfpiSl  rf 
their  perfonai  property^  or  flack  in  trade ;  and  amongft  theoa^ 
fuch  as  have  been  of  the  fame  trade,  and  of  fimilar  cir- 
•cumftances  with  the  appellant.  That  the  faid  Redd  is  a 
fubftantiai  boufeholder  within  the  iaid  borough,  and  a 
butchers  and  keeps  an  open  butcher's  ihop  dierein,  and 
lays  out  about  20I.  one  week  witii  another  in  the  pur- 
ichafe  of  cattle  of  different  forts,  which  he  fells  again  after 
they  are  butchered,  in  fmall  pieces,  whereby  he  receives  a 
profit,  by  which  he  maintains  himfelf  and  his  family : 
and  that  the  fum  of  4s.  is  no  more  than  his  proportionable 
ihare  towards  the  faid  rate,  and  as  other  butchers  pay. 
Thequeftion  therefore  fubmkced  to  ^the  court  is.  Whe- 
ther the  faid  Rodd\%  rateable  for  \k\%  flock  in  trade.  fTaU 
Jaci^ia  fupport4>f  the  rate,  infifled,  That  an  uninterrupted 
ufage  and  cuftom  or  rating  this  fpecies  of  property,  from 
the  very  date  of  the  ftatute  down  to  the  prefent  time,  being 
exprefsly  ftated,  this  queftion  bad  Jattly  undergone  a  fo- 
Jemn  decifion,  and  was  no  longer  ^pen  to  argument*-^ 
Beartroft  in  reply  admitted,  «that  it  was  not  poffible  to 
^iftinguifli  this  from  the  above  cafe  of  K.  v^  lUll*  9y  the 
-court :  Rate  affirmed.    CaL  Caf  147. 

T.  22  G.  3.  J^.  v.  ff^hite  and  others.  Samuel  Wbiu  Shlp<a 
merchant  at  PooU  was  rated  to  the  poor  of  the  parifli  of 
St.  James  in  Poole  for  1 3,500!.  perfonai  property,  which 
confided  of  (hips  or  veflels  employed  in  the  Newfoundland 
trade  from  the  port  of  P'OoU,  The  court  faid,  that  (hips 
are  rateable  p^opeiiy  like  ftock.in  trade,  and  that  this  pa- 
•ri(h  b  their  home,  and  muft  be  confidered  fo  for  the  pur-  * 
j>ofe8  of  the  regifter  a£l  (a)^  and  confirmed  the  rate. 
Durnfznd  Eaji^  4  V.  771. 

And  in  the  fame  cafe  it  was  determined  that  houfehold  nbn^oM-fvs* 
/urnituce  was -not  rateable  to  the  poor,  becaufe  it  produces  ^^^^ 
nothing  to  the  owner,    id. 

Alfo  in  the  fame  cafe  it  was  determined  that  money,  ACooey. 
whether  at  intereft  or  not,  is  not  rateable.  ^  id* 

i/.  7  G.  2«  K*  and  the  inhabitants  of  Shalfieet.    She*  Offietti  ire  not 
ringion's  cafe.     The  queftion  was^  Whether  an  officer  of  "^"Wtfofilielf 
4he  fait  office  is  liable  to  .be  rated  inxefped  of  his  falary  1^^  ^^"^ 
it  was  argued,  in  behalf  of  the  off  ce(j  that  he  is  not  liable : 
That  a(re(rments  for  relief  of  the  poor  muft  be  made  ac* 
.cording  to  the  perfon's  vifible  ability  within  the  town  or 
plziGfi  where  he  inhabits ;  and  without  having  regard  to 

jia)  s6  G,  3*  r.  30. 

yj4  any 
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any  other  efiate  which  he  hath  in  any  other  town  or  pisce* 
That  this  is  a  tax  upon  the  profits  of  the  man's  daily  la- 
bour.—On  the  other  hand,  it   was  infiftcd,   that  be 
is  rateable  for  his  falary  within  the  words  as   well  as 
meaning  of  the  ftatute,  which  have  been  always  cooftrued 
with   favour  and   latitude :  That  it  is  reafonable,  where 
perfons  derive  a  benefit  from  the  pariQi)  that  they  (hould 
fubmit  to  the  burdens  of  it :  That  if  the  officer  becomes 
chargeable,  the  pariOi  mud  maintain  him :    That  every 
man  is,  for  every  fort  of  perfonal  property  which  hath  a 
certain  produce,  rateable  to  the  relief  of  the  poor  in  the 
parifh  where  he  lives :  That  this  is  a  fixed,  certain,  per- 
manent produce,  as  to  the  value  ;  it  is  no  otherwife  cafual 
or  contingent^  than  in  refpe(^  of  the  man's  continuance 
in  his  office;  if  heceafes  to  be  in  office,  he  will  ceafeto 
be  taxed  :  That  thefe  f<:1aries  have  been  thour>ht  to  be  fit 
objedis  of  taxation  to  the  land  tax ;  and   there  is  much 
ftronger  reafon  why  they  (hould  be  fo  to  the  poor ;  they 
are  exprefsly  named  in  the  land  tax  ads,  which  fliews  that 
they  are  fit  objefls  of  taxation   in  general.— —» By  the 
court:  This  fpecies  of  property  is  not  mentioned  in  the 
ads  nor  has  it  any  analogy  to  chofe  forts  of  property  that 
are  mentioned  therein.   The  whole  fcope  of  the  argument 
for  the  taxation  is  foreign  to  the  queftion;  namely,  that 
a  man  may  be  rated  in  his  parifli  for  his  perfonal  eftace. 
Now  a  man's  perfonal  edate  is  only  what  he  is  worth  after 
payment  of  all  his  debts  i  which  cannot  eafily  appear,  fo 
as  to  be  rated.     But  that  is  not  the  qucftion  here.     He  it 
here  rated  for  this  fpecific  property,  as  lying  in  the  parifb, 
which  he  ought  not  to  have  been.     And  we  are  all  of  opi- 
nion, that  this  is  not  fuch  a  fpecies  of  property  as  can  be 
rated  to  the  relief  of  the  poor,  as  perfonal  eftatc  within  the 
parifli.     Burr.  Alansf,  201 1. 

Alfo  in  the  above  cafe  of  K*  v.  fmu  and  others,  it  was 

determined,  that  a  colledor  of  the  cuftoms  for  his  falary ;  a 

c^iptain  in  the  navy;  or  a  merchant's  clerk;  or  the  mafter 

of  a  merchant  veflel,  for  their  pay,  are  not  rateable  to  the 

poor.     Durnf.  and  Eafl^  4  f'.  771. 

Tniit  tiVen  In    *    On  s^  motion  to  confirm  a  tax  laid  by  the  juflices  on  the 

forporation  are    ull  of  a  Corporation,  Holt  Ch.  J.  faid.  That  on  a  rcfier» 

raicibie.  ^^^g  ^^  j^jj^  jjy  ^^^  parties,  he  was  of  opinion,  that  the 

toll  was  not  exempted,  but  chargeable,  though  part  of  it 
was  to  maintain  the  mayor.     3  Kih.  540. 
TonjofaHght-      -Af.  12  G.  3.  JC.  and  Rflmu.     Thequcftion  was,Whei- 
Mufe  not  rate,    fher  the  tdh  of  a  light-heufe  were  rateable  to  the  poor  ?   (0 

fupport  of  the  rate,  it  was  urged,  that  if  a  mafter  puts  a 
fervant  into  a  light-houfc,  he  certainly  gain$  a  fettlement: 

That 
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That  in  the  prefent  cafe,  the  light-houfe  was  aAually 
ijfed  as  a  dwelling- houfc  ;  that  the  annual  profit  is  the 
meafure  of  the  value;  and  if  over-rated,  the  feflions  can 
relieve  On  the  other  hand,  it  was  objedtrd,  that  the 
houfe  only  19  rateable,  and  not  the  tolls  ;  that  here  they 
have  rated  a  fmall  building  of  no  value  but  as  a  light-houre, 
and  fcarce  ten  \ards  of  hnd,  as  bringing  in  1400I.  a  year: 
That  the  toll  is  collected  of  (hips  pafling  by,  not  coming 
in:  That  there  aT  about  twcUc  fuch  light- houfes  in  the 
kinedom,  and  that  none  of  them  before  this  inftance  have 
ever  been  attempted  t.'  be  rated  inTcfpefl  of  the  tolls  there* 
of,  —  Af'er  having  taken  time  to  confider,  L.  Mansfifld 
delivered  the  rcfolution  of  the  court:  We  are  all  of  pi- 
nion, that  the  tolls  b'ring  raifed  from  vefTels  from  different 
parts  all  over  the  kingdom,  are  not  to  be  confidered  as  lo* 
cally  related  to  the  parifli,  and  as  fuch  are  not  chargeable 
to  the  poor  rate.     Lojt.  77. 

£.  ly  G.  3.  i^.  anJ  the  inhabitants  of  Ctfr^Z/Vr^/flu.  This  TcIhtaVencpp* 
cafe  came  before  the  court  upon  a  rule  to  (hew  caufc,  why  «  river  arerau- 
an  order  of  fcflionn  qua(hing  a  rate  for  relief  of  the  poor  of  '^'^* 
the  parifli  of  Cardin^tm  (hould  not  be  quaffaed  as  to  the 
afTeflment  upon  A/bUy  Palmer  efquire.  J  he  cafe  fpecially 
ftated  was,  that  AJhUy  Palmn  efquire  is  feifed  in  fee  of  the 
right  of  navigation  of  that  part  of  the  river  Oufe^  which 
lies  between  Er'ub  in  the  county  of  Huntingdon^  and'  the 
town  of  Bidford^  and  of  all  the  tolls  arifmg  for  the  carriage 
of  coals  and  other  goods  upon  that  part  of  the  navigation  : 
That  he  hath  power  to  ered  fluices  and  (l-iunches.  for  the 
better  keeping  up  the  water  and  carrying  on  the  faid  na- 
vigation, and  that  tolls  are  paid  for  pafltng  throngb  every 
iluice,  and  in  a  oifferent  rate  for  different  fluices :  That 
one  fluice  is  ere£led  in  the  pafi(h  of  Cardinotcn,  at  which 
the  toll  is  ^d,  a  chajyjron  or  load  weight:  That  Mr, Pal* 
mgr  doth  not  re(ide  in  the  pari(h  of  Cardingtony  nor  hath 
he  any  perfon  refident  at  that  fluice  to  receive  the  tolls ; 
but  that  the  tolls  for  that  fluice  are  received  at  A^r/Lr^. 
or  Eaton:  That  neither  Mr.  Palmer^  nor  any  other  of  the 
former  proprietors  of  this  navigation,  were  afTefled  to  the 
poor  rates  for  their  fluices  or  for  the  toils  or  profits :  But 
they  have  for  many  years  been  aiTefTed  to  the  land  tax  <=— 
Againft  the  rule,  it  was  argued,  That  tolls  and  other 
yearly  profits  being  fpecially  charged  in  the  land  tax  a6t.<, 
and  not  in  the  adtof  43  EH%.  is  a  proof  that  the  parlia* 
ment  (Kd  not  intend  this  fpecies  of  property  to  be  chasged 
to  the  poor.  Befides,  as  Mr.  Palmer  does  not  refidc  in 
the  pari(h,  nor  is  even  the  toll  received  in  the  parifh ;  if 
aflcffable'at  all,  it  roufi  be  aflefled  where  received,  and  not 

in 
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in  the  parifli  of  CarJingt$n.  And  to  this  purpofe  was 
cited  the  c^ife  of  Ribow  as  dire£lly  in  point.  If  any  dtf- 
tindion  could  be  made  between  the  two  cafes,  it  is»  that 
the  prefent  is  rather  ftronger  than  that ;  becaufe  there  two 
perfons  were  conftantly  refident  in  the  ligbt-houfe,  the 
tolls  of  which  were  the  objeA  of  the  rate.  But  here, 
neither  Mr.  P^tlmir^  nor  any  body  who  could  reprefieot 
him,  refided  in  this  parllb.— ^In  fupport  of  the  rule,  it 
WHS  contended,  that  thi^  fpecies  of  property ,  though  not 
cxprefsly  within  the  words,  was  clearly  within  the  meaniog 
of  the  ftatute  of  43  Eli%.  That  there  could  be  no  differ- 
ence between  thefe  tolls  and  tbofe  of  any  other  defcrip- 
tion ;  as  the  tolls  of  a  market ;  or  the  like,  which  are 
clearly  afleflable  to  the  poor.  In  the  cafe  of  Reifotv,  in- 
quiry was  dire£ted  to  be  made  as  to  the  tolls  of  bridges ;  when 
it  appeared,  that  Fulham  bridge  tolls  are  taxed  at  the  rate 
of  500 1.  a  year.  Why  not  ailefs  thefe  tolls  as  Well  as 
them?  As  to  the  objefiion  of, their  not  being  received 
within  the  parifli»  they  might  be  received  there  if  Mr.  Pd" 
mtr  chofe;  they  are  not  necefTirily  payable  elfewhere. 
But  the  material  thing  is^  that  they  arife  within  the  parifli. 
The  conftdeiration  for  which  they  are  paid,  i3  the  paffing 
through  the  fluice  wHhin  the  parifli ;  and  if  a  boat  went  no 
farther,  the  toll  was  to  be  equally  payable.  It  is  therefore 
completely  due  within  the  parifb.  The  ground  of  the  de- 
cifion  in  Rthoufz  cafe  was,  that  the  veiTels  did  not  come 
within  the  parifli,  therefore  the  tolls  were  not  due  there; 
but  here,  they  arife  and  are  due  within  the  parifli.«— 
The  court  ordered  the  cafe  to  ftand  over,  that  inqoiry 
*  night  be  made  as  to  the  cuftom  of  rating  this  deCcriptioo 

of  property  in  other  places.  In  anfwer  to  the  inquiries,  it 
was  returned  on  the  part  of  the  plaintiff,  that  out  of  14 
fluices,  being  the  whole  number  erected  upon  this  naviga- 
lion,  one  only  was  rated  to  the  poor;  that  the  river /v:/, 
near  Burj^  the  NortbampiQn  river,  Larke^  Ouje^  and  Stiwer^ 
were  none  of  them  taxed.  On  behalf  of  the  defendant  it 
was  flated,  that  the  tolls  at  Marlcw^  Oxford^  Rtading^  and 
fereral  others  on  the  river  Thames^  were  all  rated  to  the 
poor. — Upon  the  whole,  the  court  was  of  opinion,  that 
thefe  tolls  are  rateable ;  and  therefore  dire£led  the  rule  for 
quafliing  the  order  of  feffions  to  be  made  abfolute,  and  af« 
firmed  the  rate.    Cewper^  572. 

And  in  the  cafe  of  JST.  v.  mayor^  &c.  of  L^ndon^  M*  31 
C  3.  It  W9S  determined,  that  the  barge*way  and  toll*gate 
in  the  hamlet  of  Hampton  IVick  (purchafed  by  the  city  of 
London  by  virtue  of  17  G.  3.  c.  18.)  were  rateable  towards 

1^  relief  of  the  poor  in  that  hamlje^»  for  fucb  part  of  the 

lolU 
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tolls  as  became  due  therein,  notwithAanding  the  tolls  were 
collected  10  another  pariib.     Dumf.  and  Eaft^  4  F.  21. 

And  alfo  in  the  cafe  of  J^«  v,  Page^  H.  32  G.  3.  It  was 
determined,  that  where  by  a  navigation  zSt  the  proprietor 
was  entitled  to  a  toll  of  4  s.  pir  ton  for  goods  carried  from 
Reading  to  Niwbury^  or  from  Newbury  to  Readings  and  to  a 
proportionable  fum  for  any  lefs  diftance ;  and  was  alfo  ena-  , 
bled  to  appoint  any  place  of  colledton  ;  it  was  held  that 
the  tolls  for  goods  carried  the  whole  voyage  from  Reading 
to  Newbury^  were  rateable  at  Newbury^  though  in  fad  they 
are  colleded  in  a  parifli  between  Reading  and  Newbury  ; 
becaufe  the  tolls  become  due  where  the  voyage  is  com« 
pleted.    Dwmf.  and  Eafi^  4  V.  543. 

E.  26  G.  3«  K.  V,  D^k  Company  oi  Hull.  Two  juf-  Lindtcottvttftl 
tices  allowed  a  rate  for  the  relief  of  the  poor  of  the  pari(h  into  •  dock  a« 
of  ScuU^ates^  The  feffions  confirmed  the  rate,  and  ftated  "^•'•« 
the  following  cafe :  That  commiffioners,  in  purfuance  of 
an  aft  19  G.  3.  purchafed  lands  in  the  parifli  of  SeuUcates^ 
which  both  before  and  after  the  piirchafe  were  afiefied  to 
the  land  tax,  and  all  parochial  aflcflments,  in  common 
with  other  lands  within  that  parifli ;  and  that  the  Dock 
Company  converted  3  acres  2  roods  and  29  perches  of  the 
faid  land  into  part  of  a  dock  or  bafon,  which  in  the  whole 
contains  ten  acres :  That  the  Company  in  1783  received 
a  clear  profit  for  tonnage  of  ibips  of  3700K  \  and  that  they 
do  not  owe  any  money  under  the  authority  of  the  faid  %Bt : 
That  on  7th  May  1784  a  rate  was  laid  on  the  lands  and 
tenements  in  the  faid  parifli  at  i  s.  4d*  in  the  pound,  and 
that  part  of  the  dock  which  lies  in  the  faid  parifli  was  rated 
act  800 1. :  59 1.  6  s.  8  d.  It  was  obferved  in  fupport  of 
the  rate,  that  the  land  purchafed  was  aflefled  both  before 
and  after  the  purchafe,  and  which  by  improvement  pro* 
duces  more  than  it  did  before,  and  the  improved  value  can 
afford  no  reafon  why  it  fliould  ceafe  to  be  aiTefled :  The 
rate  had  been  increafed  acdording  to  the  improved  value  of 

Che  land. On  the  other  band  it  was  faid,  that  this  pro« 

perty  was  raced  as  land^  when  the  ad  had  declared  that  the 
ibares  of  the  proprietors  fliould  be  confidered  as  perfonal 
^r^rr/y.-*-^By  the  court :  This  is  landed  property  lying 
within  the  parifli,  which  clearly  was  the  fubje£l  of  a  rate 
before  ;he  paifiog  of  this  a£l :  Then  the  queftion  is.  Whe- 
ther the  act  exempts  this  property  which  was  rateable  and 
rated  before  ;  but  there  are  no  words  of  exemption.  As 
between  the  heir  and  executor  this  is  to  be  confidered  as 
perfonal  property  ;  but  the  legiflature  did  not  intend  to 
alter  the  nature  of  it  in  any  other  refpcA.— -Rate  con- 
^roied.     Caf.  by  Durfif,  9ini£a/iy  i  F»  aXQt 
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The  profiti  of  7;  1 7  G,  3.  jr.  and  Mller.   Cafe  fpecially  ftatcd.  Mrs, 

wi«r"'  "*       Skillicomt  of  the  parifli  of  Cheltenham  in  the  county  of  Gfen- 

^^^r  demifed  to  fyUUam  Miller  efquire  of  the  fame  parilh 
certain  lands  containing  about  four  acres,  with  buildings 
thereon,  and  a  certain  well  of  mineral  water  thereout  arifing, 
called  the  Chelt/nham  Spa,  at  the  yearly  rent  of  100 1.: 
The  lands  and  buildings  thereon,  independent  of  the  well, 
are  of  the  annual  value  of  about  20 1.  And  the  overfeeri 
rated  him  to  the  poor  as  for  an  intire  eHate  of  100 1,  a  year. 
It  was  argued,  that  the  mineral  water  is  not  an  objed  of 
taxation.  And  the  ufage  with  refpefi  to  other  places  in 
different  parts  of  the  kingdom  was  alledged,  as  at  Mathck^ 
Buxtcriy  and  Scarhrcugb.  None  of  thcfe  were  ever  ratd, 
and  the  reafon  is,  becaufe  they  arc  not  a  fubje£l  of  taxation 
within  the  words  or  meaning  of  the  ftatute  of  43  £i!fz.— 
By  L.  Mamfieii:  Nothing  can  be  plainer  than  the  prefcnt 
cafe.  This  is  not  a  rate  upon  the  profits  of  the  well,  but 
upon  four  acres  of  land  let  to  the  defendant  at  100 La 
year;  and  the  value  arifes,  partly  from  the  buildings,  and 
partly  from  the  fpring  that  produces  the  mineral  water. 
Therefore,  the  profits  of  the  fpring  are  part  of  the  produce 
of  the  land*  In  Worcejlitflnre  and  Cbejhlrey  where  there  are 
fait  f^^rings,  the  rent  of  the  land  is  tncreafed  coniiderably 
on  that  account.  So  here,  the  confideration  of  the  well 
increafes  the  rent.  It  is  part  of  the  produce  of  the  land ; 
and  therefore,  as  fuch,  ought  to  be  rated.  Cewper^  619. 
Sneinehoufe  £.  23  G.  3.     J!l.  V.  St.  Nicholas  Glouceflgr,    The  mayor 

Mteabie*  gnd  burgcfl'es  were  pofllfTed  of  a  houfe  in  the  partfli  of  St, 

Nicholas  in  Ghucefter^  and  ereded  a  machine  in  a  ftreet 
leading  by  the  faid  houfe  for  weighing,  waggons,  carts,  &c. 
for  which  they  received  2  d.  per  ton  for  what  was  weighed 
there,  but  that  perfons  were  not  compellable  to  weigh  their 
carriages  ;  that  the  fteeUyard  part  of  the  faid  machine  was 
in  the  fatdb^ufe  which  was  called  the  engine  houfe  :  That 
the  houfe,  exclufiveofthe  profitsof  the  machine,  was  worth 
5 1.  and  the  profits  worth  about  40 1.  a  year :  That  the  mayor 
and  burgeiTes  were  rated  for  the  machine  hutfe  24 1. :  1 1. 16 1* 
■■  ■  By  the  court,  The  machine  and  the  houfe  are  one 
entire  thing,  and  are  together  rated,  the  ileeUyard  is  the 
mod  valuable  part  of  the  houfe;  the  houfe  therefore  applied 
to  this  ufe,  may  be  faid  to  be  built  for.  the  fieeUyard,  and 
not  the  fteel-yard  for  the  houfe  :  the  clear  profits  are  an* 
doubted ly  rateable,  but  a  liberal  allowance  ought  to  be 
made  for  wear  and  tear,  labour  and  attendance.-— Rate 
afHrmed.     CaL  Caf.  162. 

Alfo  in  the  cafe  of  K.  v.  Hog^^    E.  27  G.  3.  it  was 
holdcDi  that  a  houfe  v.herein  the«e  was  a  carding  machine 

tor 
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for  manufaduring  cotton,  although  the  engine  was  not 
fixed  to  (he  premifes,  but  capable  of  being  moved  at  plea*- 
fure,  and  that  the  building  was  worth  only  2  guineas  a  year, 
which  together  with  the  machine  was  rated  at  36  1. ;  and 
that  it  was  the  ufage  of  the  place  not  to  rate  perfonal  pro- 
perty ;  yet  the  court  held  the  fame  rateable*  CaU  Caf. 
266.     Durnf.  and  Eajl^  i  A^.  731. 

In  *lhe  cafe  of  Rcbfon  v.  Hydi  efquire,  and  al.  7*.  23  G.  3.  A  priwte  b«lW- 
it  was  determined,  that  a  private  building  always  ufcd  as  a  cJJJjJ*'*!,",*^. 
chapel,  and  by  contrad  never  to  be  ufed  for  any  other  pur-  able,  ' 
pofe  whatfoever,  but  not  confecrated,  is,  if  a  profit  is  made 
of  it  by  letting  out  the  pews  or  otherwife,  rateable  to  the 
poor.     But  if  it  were  abfolutfrly  given  to  the  pubtick,  it 
might  be  a  firong  ground  for  faying  that  it  was  not  rate- 
able«     CaL  Caf.  310. 

But  in  the  cafe  of  K*  v.  lyddo  efquire,  it  appeared  that  An  a!Ts.liotir«  ' 
Mr.  JValdo^  about  6  years  btfore,  pulled  down  a  houfe  for  "  no*  uieabie. 
which  he  was  rated  to  the  poor  8  guineas  a  year,  and  built 
on  the  fame  fpoc  a  new  one,  which  was  now  rated ;  in 
which  houfe  ten  poor  girls  were  educated,  maintained,  and 
brought  upon  his  charity,  and  he  provided  and  paid  a  wo- 
man to  fupertntend  and  inftrud  them.  That  this  woman 
and  the  ten  children  were  the  only  inhabitants  in  the  houfe, 
which  was  folely  appropriated  for  (his  purpofe.— L.  Manf" 
fiild :  Mr.  IValdo  makes  no  profit  of  this  building,  and  it 
is  fufficient  that  this  is  fo  in  fad,  and  the  profit  is  here  in 
faA  applied  to  publick  and  charitable  ufes.— i^tf///r  J.  Do 
jfou  mean  to  argue  that  if  a  man  gives  all  he  has  ni  cha- 
rity, he  (hall  apply  fomething  more  in  charity?  Rate 
quafhed.     CaU  Caf,  358. 

The  overfeer  of  Stoke  Nayland  in  Suff'olk  made  a  rate  in  <%jcrenfwna 
which  he  charged  the  quit  rer.ts  of  feveral  manors  within  cafuai  profits  of 
the  pariih;  which  rate  the  juftices  refufed  to  fign,  becaufe  nrjanoM  are  nut 
the  quit  rents  ought  not  to  be  taxed  :  Whereupon  the 
overfeer,  on  application  to  the  king's  benchi  obtained  a 
rule  to  in  force  thejuflices  to  fignit;  which  was  ftrongly 
oppofed,  becaafe  no  inHance  could  be  given  that  ever  the 
quit  rents  were  charged  :  but  the  court  ordered  the  rate  to 
Be  figned,  and  a  warrant  to  diftrain  $  fo  that  if  any  perfon 
thought  himfelf  aggrieved,  he  might  bring  an  a£lion  upon 
the  didrefs,  and  the  matter  in  law  be  brought  in  queftion, 
&arih,  14.  Mn  2  7'  2» 

In  another  like  cafe.  Eyre  J.  faid,  that  a  quit  rent  is 
not  taxable  to  the  poor,  for  (he  tax  ought  to  be  laid  on 
the  occupier:  But  heli  Ch.  J.  faid,  it  was  otherwife 
ruled  in  the  cafe  of  one  ff^ilu'ams  of  Suffolk.     Comb,  264. 

r.  6  IK 
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Finally,  in  the  cafe  of  K.  and  Vandiwatt^  E.  33  G.  i, 
this  point  came  fully  to  be  confidered,  SmiucI  PandtwaU 
cfquire,  lord  of  the  manor  di  AUinham^  was  charged  to  the 
poor  rate,  for  the  manor  itfelf  (exdufive  of  the  demefne 
lands),  confiding,  as  was  ftated,  of  quit  rents,  fines  for 
renewal  of  copyholds,  and  other  cafual  fruits  and  profits, 
ihe  whole  amounting  to  about  130L  a  years  'he  faid 
Semutl  ydndiwaU  occupying  nothing  elfe  in  the  parifh. 
On  appeal  to  the  feflions,  (he  jufticcs  confirmed  the  rate, 
fetting  out  this  fpecial  cafe.  The  order  being  removed  by 
ccrthrafiy  it  was  objeAed,  that  the  lord  was  not  an  inha* 
bitant,  nor  were  the  rents  and  profits  of  the  manor  rateable 
under  the  ftatute,  being  neither  lands,  houfes,  tithes,  nor 
any  of  the  things  recounted  in  the  ftatute*  It  was  ar* 
gucd  in  fupport  of  the  rate,  that  thefe  words  were  only  put 
as  examples;  that  the  ftatute  hath  not  determined  what 
fpecies  of  property  is  or  is  not  taxable,  but  that  has  been 
fixed  by  the  refolutions  of  the  courts  ;  that  perfonal  eftate 
is  taxable,  though  not  mentioned  in  the  ftatute ;  that  the 
lord  is  an  inhabitant  in  this  refped,  or  if  not,  yet  the  fia-> 
tute  mentions,  *'  inhabitants,  parfons,  vicars,  and  others  \** 
and  the  authorities  were  cited,  where  it  is  faid  to  have  been 
determined,  that  tradefmen  are  rateable  for  their  ftock  in 
trade;  that  a  toll  of  a  market  is  taxable;  that  ground 
rents  arc  taxable,  and  alfo  quit  rents.*— — On  the  other 
hand,  it  was  obferved,  that  quit  rents  ifliie  out  of  lands, 
which  have  already  been  full  rated  in  the  hands  of  the  oc* 
cupier,and  therefore  are  not  liable  to  be  rated  again  ;  that 
calual  profits  are  of  the  fame  nature  ;  they  are  part  of  the 
profits  of  the  land,  which  hath  already  been  fully  rated ; 
that  it  is  impofiible  to  be  law,  that  ground  rents  are  rate- 
able, they  ^re  of  the  nature  of  all  other  referved  rents  on 
leafes  for  years ;  that  tolls  (if  rateable)  are  ontv  fo  becanfc 
not  rated  in  any  other  fliape;  that  few  mines  are  ever 
rated,  though  exprefslynamed  in  the  ftatute,  becaufe  their 
profits  are  cafual ;  that  if  ground  rents  are  rateable,  this 
will  equally  extend  to  all  other  rents  whatever,  which  is  t 
matter  of  the  utmoft  importance.*— —By  L.  MansjiM: 
The  authorities  that  have  been  cited  are  only  fcraps  and 
firange  ftuflF.  And  he  delivered  the  refoluiion  of  the  court, 
that  the  rents  and  cafual  profits  of  the  manor  are  not  rate- 
able to  the  poor ;  which  he  faid  was  fo  clear,  that  thert 
was  no  need  to  enter  into  reafonings  about  it :  And  fo  far 
as  appeared  to  the  court,  fuch  rents  and  profits  had  never 
been  attempted  to  be  rated  before ;  and  there  is  no  colour 
for  the  attempt  now^  after  more  than  a  century  and  a  half 

9  fiacc 
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fince  the  making  of  the  ad  upon  which  it  is  grottoded. 
Burr 4  Mansf.  991.     BlacL  Rep,  a  I  a. 

0/  ivny  inbaUtant}  T.  19  (r.  1.  K.  and  the  chorcb- 
wardens  of  WioUf.  The  court  refufed  to  grant  a  mattda-^ 
mus^  direding  to  infert  particular  pcrfons  in  the  poor  ratc» 
upon  affidavits  of  their  fufficiency,  and  being  left  out  to 
prevent  their  having  votes  for  parliament  men ;  for  that 
the  remedy  was  by  appeal,  and  this  court  never  went  fur- 
ther, than  to  oblige  the  making  the  rate,  without  meddling 
with  the  queftion,  who  is  to  be  put  in  or  left  out ;  of  which 
the  parifh  officers  are  the  proper  judges,'  fubjeA  to  an  ap- 
peal.   Sir.  1259. 

And  $f  iviry  occupier^  The  farmer  or  occupier  (hall  pay  xhe  firmer,  asj 
this  tax,  and  not  the  landlord,  who  is  never  to  be  taxed  not  the  laadi«d^ 
for  his  rent ;   for  then  the  landlord  would  pay  twice.  *«  *•  ^  "*^ 
Dab.  165. 

And  the  reafon  why  the  occupier  is  to  be  fo  charged  is, 
that  the  poor  rate  is  not  a  charge  upon  the  land,  but  upon 
the  occupier  in  refped  of  the  land.  Fitz^Gib.  297.  Cafe 
and  Stephitu. 

M.  II  G.  l^hiti  and  Starkty.'  The  leflbr  covenants 
with  the  leflee,  to  pay  all  taxes  on  tbi  lands  demifed.  The 
lefTee  brought  an  action  of  covenant,  and  affigned  for  breach 
the  not  paying  of  the  rates  to  church  and  poor.  Upon  de- 
murrer it  was  objefied,  that  thofe  rates  are  perfonal  charges, 
and  not  on  the  land :  And  for  that  reafon  the  defendant 
had  judgment.    8  Mod.  314. 

Occupier  of  landsf  houfesl    E*  I  An*     By  Holt  Ch.  J.  ilofpitili,  how 
Hofpital  lands  are  chargeable  to   the  poor,  as  well  as  f^tfrateibk. 
others ;  for  no  man,  by  appropriating  his  lands  to  an  hof- 
pital, can  difcharge  or  exempt  them  from  taxes  to  which 
f hey  were  fubje(^  before,  and  throw  a  greater  burden  upon 
his  neighbours.     2  Salk,  ^2J, 

But  with  refpe£t  to  the  hofpital  itfclf,  it  was  determined, 
in  the  cafe  of  St.  Lukt\  hofpital  for  lunatics,  M.  i  G.  3. 
that  fuch  hofpitals  are  exempted,  excepting  onlv  thofe. 
parts  of  them  which  are  inbabhed  by  the  officers  be]ong>» 
ing  to  the  hofpital ;  as  the  chaplain,  phyfician,  and  the 
like,  in  Chelfta  hofpital ;  and  thefe  apartments  are  to  be 
rated  as  fingle  tenements,  of  which  the  faid  officers  are  the 
occupiers.  The  reafon  why  the  apartments  of  the  iick  or 
mad  perfons  in  the  prefent  cafe  are  not  to  be  rated  is,  that 
there  are  no  perfons  who  can  be  fard  to  be  the  occupiers  of 
them.  For  it  would  be  abfurd  to  call  the  poor  objefts 
fo  with  refpeft  to  this  purpofe  i  and  the  leflecs  of  the  hof« 

pit4 


704 


|0OOt»     (Rate.) 


The  mafter  and 
fellows  of  coU 
1«-Ses  are  rate« 
able  at  a  corpo- 
ratioiu 


pital  in  truft  for  the  charitable  purpofes  to  which  i(  is  ap- 
plied, cannot  with  any  proprietv  bd  confidcred  as  the  oc- 
cupiers of  it ;  nor,  laftly,  can  the  fervants  of  the  hofpitali 
who  attend  there  for  their  livelihood  :  And  no  other  pcr« 
fons  (faid  \j.  Mamfi$ld)  can  with  any  ibadow  of  re^foa 
be  confidered  as  the  occupiers  thereof.  Burr.  Mafisf,  1053. 
Black.  Rep,  249.  , 

T.  9  G.  3«  K.  and  the  inhabitants  of  St.  Bariholemru/s 
the  Le/sB  The  mayor  and  commonihy  of  the  city  of  London^ 
governors  of  St.  Barthelomew'b  hofpital,  pulled  down  feveral 
old  houfes  belonging  to  the  hofpital,  the  tenants  whereof 
had  been  ufuatly  aflVfied  to  the  poor  rate,  and  on  the  fite 
of  the  faid  ancient  houfes  ereded  leveral  piles  of  building 
for  the  ufe  of  the  fd id  hofpital,  and  inclofed  an  area  within 
the  fame  for  (he  benefit  of  the  patients.  The  parilh  officers 
ail'cflcd  the  mayor  and  commonaltv  to  the  poor  rate  in  ref- 
pe£i  of  the  pitmifes.  The  queftion  was.  Whether  the 
governors  of  the  hofpital  are  rateable  to  the  poor  in  refped 
of  the  buildings  and  area  abovementioned  ?— -By  L.  Afans' 
feld:  The  poor  rate  rrud  bejdjarged  upon  the  occupiers, 
in  the  cafe  of  St.  Luke*s  hofpitJ,  and  of  Chelfia  hofpital, 
the  officers  were  rated  as  euupiers.  The  corporation  arc 
not  in  fa<St  occupiers :  The  poor  are  occupiers,  but  they  are 
not  rateable:  The  general  rule  muft  be  followed:  That 
rule  is.  That  you  muft  find  an  occupier  to  be  rated.  The 
poor  people  cannot  be  rated  at  all.  The  fervants  cannot 
be  rated  as  occupiers,  nor  can  the  corporation  be  charged 
as  occupiers.     Burr.  Mansf.  2435* 

T.  14  G.  3.  K.  ind  Gardner.  The  matter  and.fellows 
of  Catktrine  Hall  in  Cambridge  purchafed  feveral  houfes  in 
the  parifh  of  St.  Botolphy  and  pulled  them  down,  and 
amongft  other  particulars  converted  part  of  the  ground  on 
which  the  fjid  houfes  Had  flood  into  an  area,  and  planted 
the  fame  with  trees  for  ornament.  The  parifh  alTefled 
them  for  the  fame  to  the  poor  rate.  The  queflion  was. 
Whether  the  mailer  and  fellows,  being  a  body  corporate, 
are  liable  to  be  rated  ? -In  fupport  of  the  rate  it  was  ar- 
gued, that  corporations  having  lands  may  be  rated,  and 
are  to  be  confidered  as  inhabitants  in  refpeft  of  fuch  lands. 
Lord  Coke  (2  /^.  703.)  in  his  expoGtion  of  the  ftatute  of 
22 /f.  8.  c.  5.  for  the  repair  of  ^rraf^^x,  commenting  upon 
the  vfrx)rd  inhabitants^  with  refped  to  what  perfons  are  in- 
eluded  under  that  defcription,  fays,  every  corporation  and 
body  politick  having  lands  which  they  poITefs  and  have  in 
their  own  hands,  are  inhabitants  within  the  purview  of  the 
faid  ftatute.  And  in  the  cafe  of  TbursfieU  and  Jwtt 
(i  Jonet  187.)  the  court  heldj  that  the  mafter  and  waideos 
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of  the  company  of  wax-chandlers  were  chargeable  to  the 
repairs  of  the  church  in  relpedl  of  their  corporate  lands* 
And  no  r'-a'oo  can  be  given  why  they  are  not  equally  fo 
under  (he  Itdtute  of  43  £/iz.  for  the  relief  of  the  poor.*— • 
Agaiift  the  rate  it  was  infiiled,  that  corporations  are  not 
rateable,  bccaufe  the  remedy  of  imprifonment,  upon  failure 
of  diftrefs,  is  impriffible  ;  and  the  remedy  by  diftrefs  alono 
is  inadequate.  The  cafe  of  St.  Luii*s  bofpital  ihews,  that 
nothing  can  be  rated  which  doth  not  yield  a  pfofit.  The 
advantages  gained  by  this  area  are  juft  like  ihofe  which  are 
gained  by  St.  BafthoicmiW*9  hofpital  by  their  area.  But 
with  regard  to  the  proiic  accruing  from  it,  the  fubjeft  mat- 
ter excludes  the  pof&bility  of  rating  it :  for  nothing  is 
more  apparent,  than  that  where  property  is  the  fuDJe£t  of 
a  rate,  the  value  of  it  muft  be  certain,  bccaufe  the  meafure 
of  the  profit  is  the  meafure  of  the  rate.  But  here,  nothing 
is  or  can  be  received,  and  therefore  there  can  be  nothing 
to  pay.  ■  By  L,  MamJitU :  Th*?  queftion  is*  Whether 
in  law  a  corp'jration  may  be  confidered  as  fccupiers  or  in* 
haHtanti  ?  by  the  flaiute  of  Eiiz*  all  lands  and  all  real 
property  are  rateable  to  the  poor  \  and  muil  have  QCcupUrs 
and  inhabitants^  in  vcfpeGi  of  taxation  :  therefore  if  a  man 
has  no  tenant,  and  is  feifed  of  lands  in  fee,  he  is  faid  to 
occupy  them  himfelf,  or  by  his  bailiff  or  agent.  No  cafe 
hath  been  inftanced  to  (hew,  that  a  corporation  is  exempted 
from  this  tax ;  and  I  can  find  no  authority  in  Uw  which 
fays  they  cannot  be  rated.  And  the  authorities  which 
have  been  cited  tend  to  prove,  that  ^corporations  are  rate* 
able  both  as  inhabitants  and  as  occupurs ;  if  they  are  liable 
in  refped  of  the  repairs  of  bridges  and  oi  cburcbts^  they 
are  equally  fo  by  the  flatute  of  Elizahetb  in  letped  )f  the 
foot.  As  to  the  other  objedion,  that  this  area  yields  no 
profit,  and  therefore  ought  not  to  be  rated,  ^1  e  anfwer 
is,  that  (he  value  is  in  the  judgment  of  the  aflcifurs^  and 
if  the  college  think  themfelves  overrated,  they  have  their 
l^emedy  by  appeal.— Mr,  J. /^^^w:  I  have  no  idea  but 
that  the  corporation  may  be  occupieis^  and  at  to  the 
remedy  of  levying  a  duty  upon  a  corporation,  the  booka 
all  agree  that  it  can  be  levied,  though  they  differ  in  the 
mode.  Shippardf  in  his  treatife  upon  corporations,  fays, 
^*  If  a  fum  of  money  be  to  be  levied  upon  a  corporation,  ic 
**  may  be  levied  upon  the  mayor  or  chief  magiftrate,  or 
**  upon  any  perfon  being  a  member  of  the  corpjration." 
But  in  the  cafe  of  the  city  of  London  concerning  the  duty  of 
water^bailage  (1  Fentn  351.)  it  is  ditFer'rnt,  and  is  thus^ 
<^  Note,  It  was  faid  that  for  a  duty  or  charge  upon  a  cor* 
^*  poration  every  particular  member  thereof  is  not  liable  ; 
•   Vol.  III.  Z «  ^*  but 
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^  bat  procefs  ought  to  eo  in  their  public  capacity •**  And 
this  is  the  right  law.  In  the  cafe  of  Thursfield  and  J^nn 
(Skin,  27.)  the  corporation  were  cited,  not  by  their  pro- 
per names,  but  in  cbeir  politick  capacity :  and  the  court 
iaid,  ^^  If  the  company  had  neither  land  nor  gooda,  there 
*^  was  no  way  to  make  them  appear ;  but  if  they  fiood  out, 
^*  they  muft  lie  by  the  heels  in  their  natural  capacity.'* 
Therefore  the  idea  that  a  corporation  is  not  liable  to  be 
rated  or  amenable  by  proceft  in  refpe£^  of  a  rate  is  not  well 
founded.  Befides,  by  the  ad  of  17  G.  2*  c.  38.  the  re- 
medy of  diftrefs  is  extended  beyond  the  particular  parifli, 
into  other  precinds,  and  even  into  other  counties.  So 
that  their  property  is  anfwerable,  though  they  cannot  per« 
fonally  be  punifhed.-— The  other  two  juftices  concurred, 
that  the  mafter  and  fc!low8|  as  a  corporation,  were  liable 
CO  be  rated.  Cowpn-t  79. 
Htfjrtl  ptlicei  H,  17  G.  3.  Old  ivindjor  v.  Mathews,  Samuel Afathitvs 
Sf^ra'tt*)**^*'  was  rated  to  the  poor  rate  for  a  keeper's  lodge  in  ff^indftr 
'  Great  Pari^  and  two  acres  of  land  which  he  occupied  as 
one  of  the  keepers  of  the  fald  park,  which  rate  was  con- 
firmed at  the  feilions. And  by  the  court  it  was  deter- 
mined, that  royal  palaces  in  the  occupation  of  the  royal  fa- 
mily, are  not  rateable  to  the  poor  ;  but  that  fervants  occu- 
pying ff  parately  houfe  and  land  belonging  to  the  crown, 
'  whether  they  pay  for  the  fame  by  rent,  or  by  fervice,  are 
rateable.     CaL  Cafi  i« 

T.  26  G.  3.  '  L.  Bute  V.  Grindali  and  another.  This 
caufe  was  tried  at  the  aflizes  in  Surrey  before  Gould  J » 
When  the  jury  found  a  fpecial  vetdift  which  ftated  iuur 
aiia  that  L.  Buti  was  duly  appointed  ranger  of  New  Park 
near  Richmond*,  and  had  granted  to  him  the  cudody  of  the 
houfes,  lodges,  &c.  and  alfo  the  birbage  and  pannage  efibe 
/aid  park.  That  fome  part  of  the  park  is  indofed  lands, 
fome  part  thereof  meadow,  and  fome  part  arable  land  and 
fown  with  corn,  rye  irafs  and  clover,  in  the  ordinary 
courfe  of  hufbandry  :  That  the  meadow  has  been  always 
mowed  and  the  hay  thereon  made  by  perfons  paid  by  the 
king,  who  alfo  found  the  hay-feed  $  that  66  loads  of  hay 
when  made  has  been  always  carried  by  the  king's  waggons 
into  the  park  for  the  deer,  and  the  overplus  was  Sacked  up 
for  the  ufe  of  the  king's  horfes,  and  the  ranger's  borfes, 
lUid  eat  by  them,  but  never  atiy  fold  :  That  when  the  ara- 
ble )^nd  was  Town  with  corn,  the  ranger  found  the  feed; 
and  When  with  rye-grafs  or  dovfcr,  the  king  found  the 
feed ;  and  was  manured,  plowed,  and  fown  by  the  king's 
fervants  and  horfes,  and  reaped  by  the  ranger,  and  fold  for  bis 
benefit^  ind  the  king  had  no  part  i  that  the  ftraw  was  ttfe<i 
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for  thatching  the  bay  rick8»  and  by  the  king*i  cart  tiories. 
That  the  profits  arififYg  to  the  ranger  from  the  faid  lands 
are  worth  lOoL  a  year;  but  the  herbage  and  pannage  of 
the  park  have  yielded  no  profit  to  the  ranger.—*— By  L» 
Mamfitli:  The  qiieftioo  b,  Whether  the  piaintiiF  i«  rate* 
able  at  all  ?  Not  for  h6W  much  or  in  what  proportion*  It 
is  clear  he  is  not  rateable  for  the  herbage  and  pannage,  be* 
caufe  they  yield  no  profit ;  but  there  is  a  pareei  of  latid  in* 
clofed  which  he  fows,  add  afterwards  teapa  the  corn  fronot 
to  the  amount  of  lOO  !•  a  year ;  therefore  he  is  occupier  \ 
and  f»#  nmini  occupier  can  make  no  diflrereoce  whether  by 
gift  or  for  wages,<— ^fi«//rr  J,  It  is  immaterial  what  in- 
tereft  the  occupier  has  in  the  lands,  whether  he  holds  as 
tenant  at  will,  or  any  other  tenure :  It  is  not  neceflary  to 
inquire  into  the  occupier's  title.     Durnf.  and  Raft^  335* 

E.  28  G.  3.   L.  Amberfi  v.  L.  Somen  and  others.     The  Srabletftnted*^ 
queftion  for  the  opinion  of  the  court  was>  Whether  ftables  the  colonel  of  1 
rented  by  the  colonel  of  a  regiment  by  order  of  the  crown^  nfcabu!'  ^^ 
for  the  ufe  of  the  regiment^  were  liable  to  be  rated  for  the 
relief  of  the  poor.     The  courc  were  of  opinion  they  were 
not  rateable.    That  neither  the  pofleffions  of  the  crown^ 
or  of  the  public  are  liable  to  be  rated  to  the  poor*    Dumf. 
and  Eaft^  2  V.  372. 

M.  30  G*  3*  K.  V.  Hurdis.    Upon  the  appeal  of  Jama  a  mafler  gmiaet 
Hurdis  againft  4  poor  rate  at  the  feffions  at  Smford^  the  rate  occupyins  the 
was  confirmed,  fubjeft  to  the  opinion  of  the  court  on  the  fol-  ^*'**2[^***"^*' 
lowing  cafe :  The  appellant  objefied  to  the  rate,  becaufe 
one  fp99d^  gunner  of  the  kite's  fort  and  battery  at  Seafnrds 
who  was  a  fervant  to  his  majefty,  and  not  in  his  own  right 
the  occupier  of  the  dwelling- boufe  thereto  belonging,  and 
who  therefore  ought  not  to  have  been  charged  in  the  rate, 
was  ioferted  therein,  and  charged  as  the  occupier  of  the 
battery  houfe  to  s.    At  the  time  of  making  the  rate  he 
was^  and  ftill  is  a  head  or  mafter  gunner,  and  a£^  as  fuch 
in  the  fore  or  battery  of  Seaford.    The  fort  and  battery 
houfe  are  the  property  of  the  crown.     A  mafter  gunner  ia 
at  warrant  oficer  appointed  and  removeable  at  plcafure  by 
«he  mafter  general  of  the  ordnance  j  though  his  office  is 
iifually  confidered  aa  a  provifion  for  life.     fVcod  being  fo 
employed  in  the  fort,  occupied  the  whole  of  the  houfe,  ex- 
cept one  room,  which  is  allotted  to  the  under*  gunner  by 
^iff^on  from  the  ordnance;  and  the  furniture  of  this 
houfe  belonged  to  Wood.    The  inbabitaots  of  the  town, 
port,  or  parift,  paying  to  the  poor  rate  thereof,  have  a  right 
ao  vote  in  Ant  deaion  of  members  of  parliament  for  the 
town  and  port}  and  the  appdlant  is  an  inhabitant  of  that 
4efcriptioo.<*«— »L  Kaifm  Ch.  J,    I  ^0  npt  Mi,  that  my 
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opinion  upon  this  fubjeA  militates  againft  any  decided 
cafe ;  but  I  (bail  determine  upon  the  ground  of  pofitive 
laW|  as  it  is  laid  down  in  the  43  EL  which  fubje^^s  iwrj 
0€cupitr  of  lands,  houfes,  &c.  to  be  rated  to  the  relief  of 
the  poor*  Now  it  is  exprefbly  fiatcd  in  the  cafe  that  fViU 
was  tbi  occupier  of  ihi  hatary  bouft :  and  though  perhaps  it 
might  have  been  contended  below  chat  he  was  not  the  occu- 
pier, in  the  legal  fenfe  of  the  word,  yet  the  finding  of  the 
fefllons  precludes  that  queftion  here.  It  is  not,  however, 
a  general  poiition  that  a'  fervant  of  the  crown  occupying  a 
boufe  in  refped  of  his  office  is  not  rateable  for  it ;  for  I 
was  always  rated  for  the  houfe  which  I  had  as  mafter  of 
the  rolls :  and  fo  are  the  auditors  and  tellers  of  the  txche- 
qaer.  Soldiers  indeed  cannot  be  faid  to  be  the  occufign  of 
their  barracks,  in  the  legal  fignification  of  the  word  \  they 
are  no  more  than  mere  (ervants.  And  in  the  cafe  of  L. 
jtmbirft  V.  L.  Somers^  it  appeared  that  the  former  was  not 
the  occu|^ier  of  the  premifes  rated.  The  other  judges  con- 
curred. Orders  confirmed.  Dwrnf.  and  Eqfi^  3  V,  497. 
Titfaeti  Tithti\  H*  4  G.  K,  and  Turmr,     The  defendant  being 

afiefled  towards  the  poor  rate  for  his  tithes  as  vicar,  ap- 
pealed to  the  feffions,  where  he  is  abfolutely  difcharged. 
But  by  the  court :  As  vicar  he  is  chargeable  by  the  43 
EL  and  the  fellions  hath  only  power  to  moderate,  but 
not  difcharge.  And  the  order  of  feffions  was  quaOied. 
Sir.  77. 

And  a  parfon  who  lets  to  each  pariOitoner  his  own 
tithes,  is  properly  the  occupier,  and  ought  to  be  rated, 
16  Viner^  427. 

But  if  a  parfon  makes  a  leafe  of  the  tithes  to  one  per- 

fon,  who  afterwards  lets  the  fame  to  each  pariQiioner, 

there  the  leilee  is  the  occupier,  and  ought  to  be  taxed.    So 

^  if  a  man  has  a  wood,  or  ftanding  corn,  and  fells  the  fame 

fiandilig ;  the  vendor  is  the  occupier,  and  ihall  be  taxed. 

T,  8  G.  K.  and  the  inhabitants  of  Lambeib,  The  par* 
ion  lets  his  tithes  to  farm  i  and  the  farmer  agrees  with  tb« 
tenant  of  the  land,  that  in  confideration  of  bis  paying  fo 
much,  he  fhall  retain  the  tithe,  and  gather  in  the  wluile 
crop  without  dividing:  and  which  of  the  two  is  charge* 
able  to  the  poor  rate,  as  occupier  of  the  tithes,  was  the 
^juefiion.  And  the  feffions  difcharge  the  leflee  of  the  par- 
fon, and  tax  the  tenant  of  the  land.  But  by  the  court : 
The  order  muft  be  quafhed.  The  farmer  of  the  tithes  is 
prima  focii  liable  to  the  poor  rate,  and  therefore,  unlefs  he 
can  throw  that  charge  over  upon  another,  the  tax  miift  be 
made  upoti  him.    The  tenant  of  the  land  In  tlkb  ctk  can 
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tiever  be  faid  tabe  the  occupier  of  the  tithes  s  for  he  is 
cither  a  perfon  who  buys  the  tithes,  or  elfe  he  is  to  be 
taken  as  only  exciifed  from  paying  any;  and  nobody  can 
fay,  but  that  though  the  parfon  thinks  fit  to  excufc  a  pa* 
ri(bioner,  he  will  ftill  remain  in  point  of  law  the  occupier 
of  the  tithes.  This  agreement  being  only  by  parol,  can* 
not  enure  as  an  under  leafe  of  a  thing  that  lies  only  in 
grant.  Suppofe  it  was  the  cafe  of  underwoods,  which  are 
fold  (landing,  and  the  vendee  grubs  them  up ;  can  it  be 
imagined,  that  makes  him  the  occupier;  or  fuppofe  the 
tenant  fells  the  whole  crop  ftanding,  will  that  make  him 
lefs  the  occupier  of  the  land  ?  If  it  ihouM,  it  would  be 
impoffible  for  the  officers  of  the  pariih  to  know  whom  to 
charge.  We  muft  take  this  tenant  of  the  Und  to  be  like 
any  other  buyer  of  the  tithes,  fince  he  has  no  more  title  to 
them  than  any  ftranger  whatfoever}  and  when  the  parfon 
or  hisfarmer  receives  a  fum  of  money  in  lieu  of  tithe,  that 
is  in  law  a  receipt  of  the  tithe  ^  with  this  only  diiFerence^ 
that  It  is  not  tithe  ih  kind.  In  the  cafe  of  a  compofirion 
(as  this  is)  or  a  modus^  it  was  never  thought  but  that  the 
parfon  was  chargeable  as  occupier  of  the  tithe :  therefore 
there  being  no  colour  to  charge  the  tenant  of  the  land,  the 
order  of  felSions  mnft  be  quaflied.     Str,  515. 

T.  29  G.  3.     K»  V.  T.  Car/yon^   clerk,  and  another. 
Upon  an  appeal  to  the  quarter  ftffions  in  C^rnu/tf// agai^n ft 
a  poor  rate,  the  fame  was  confirmed,  fubje£t  to  the  opinion 
of  the  court,  on  a  cafe,  ftatine  that  the  appellants  were  the 
proprietors  of  the  tithe  (heaf  of  the  pariOi  of  Paui^  and 
alfo  of  one  tenth  of  all  h(h  caught,  and  brought  on  (bore 
within  the  parifh,  for  which  they  and  their  tenants  were 
rated.     The  only  queftion  made  was  concerning  the  rate- 
ability  of  fi(h,  which  had  been  always  rated  in  the  pariih 
of  Paul^  and  being  a  property  yielding  a  ctrtain  annual pr^^ 
fity  the  feifions  were  of  opinion  that  it  was  rateable,  and 
confirmed  the  rate.— ^-— L.  Ktnyon  Ch.  J.    This  queftton 
is  decided  by  the  exprefs  terms  of  the  ftatute  43  Bli%.  c.  2» 
f,  J.  which  after  mentioning  parfons  and  vicars  in  the  num« 
ber  of  the  perfons  who  are  to  contribute  to  the  relief  of  the 
poor,  enumerates  (among  other  things)  iiihts  impr$priaii 
and  propriations  of  tithesj  in  refped  of  which  the  rate  is 
to  be  made,  and  indeed  tlie  fptrit  of  the  law  coincides  with 
the  words  of  this  ftatute.     For  the  legiflature  intended  that 
when  rates  are  made,  every  perfon  mould  contribute  ac« 
cording  to  the  benefit  which  he  receives  within  the  parifh. 
Here  the  parties  receive  a  certain  benefit  arifing  from  the 
tithe  of  fi{h  in  this  parifh,  and  run  no  nfk  whatever.  Then 
it  is  (aidj  that  only  property  which  is  vijibli  (hould  be  rated  ; 
•  Zz*i  but 
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but  I  think  that  is  carrying  the  rult  of  exemptimi  too  far  | 
for  oblations  and  other  offerings  which  conftitute  the  itc- 
torial  or  vicaria}  dues  are  rateable.i-->Order  of  feffions  coo- 
^rtned.     Dumf.  and  Eafi^  3  r.  385. 

Cpal  minis  §r  faUabU  undirw^ods^  That  is,  proportiooing 

them  to  an  annual  benefit.    Dalt.  165. 

Pcad  mines,  In  In  the  Cafe  of  the  Governor  and  comtawf fmr  Jmthiug  dtum 

yrMcaferatt.     fgad  ^g^'wA Rhbar^on  and  others,  M.  2  G.  ^  a  point  was 

•  *»  referved  before  Mr.  J.  Bathurji  at  Carline  affizes  1761, 

ivhich  was  thus :  1  he  defendant  had  difirained  for  the 
poor  rate  aflefled  on  the  occupiers  of  the  Zra^  mines  lying  in 
the  pariQi  of  Al/ton  \  upon  which  they  brought  this  adtoo* 
The  cafe  ftatcs,  that  the  plaintifli  were  leffces  from  Grttn* 
pjicb  hcfpical  $  that  (hey  worked  the  mine,  but  did  not  Ii?e 
in  the  parifli  of  A/fion  ',  that  the  profits  of  the  hofpital  that 

)^ear  amounted  to  1900].  but  thofe  to  the  plaintiffi,  the 
eflees,  were  quite  precarious  and  uncertain,  and  that  fome 
years  they  gained  nothing ;  that  no  lead  mines  had  eter 
been  aflefled,  except  in  an  inftance  or  two  fince  making 
this  dift  tefs — By  L.  Mansfield  Ch.  J.    The  queftion  is  nO 
more  than  this  :  Whether  a  ieflce  of  lead  mines,  whereon 
|K)  rent  is  refer ved,  other  than  a  certain  proportion  of  the 
ore  to  be  raifed,  is  rateable  to  the  poor  under  the  43  ESz^f 
Now  nothing  can  be  clearer,  than  that  thefe  mines  are  not 
within  the  ietur  of  the  iiacute ;  for  the  legiflature  could 
never  intend  by  the  word  cvai  mines  to  comprehend  other 
ijpecies  cf  mines.     If  they  had  meant   to  include  theni| 
they  would  either  have  enumerated  them,  or  ufed  the  ge- 
neral  wotd  mnes.     So  that  the  cxpreflion  r«j/  mimstx* 
prefsly  excludes  mines  of  any  other  fort,  as  much  as  if 
they  had  been  excepted.      And  there  was  a  very  goo4 
ground  of  exempting  them  j  as  from  the  nature  of  work* 
ing  them  they  are  Uable  to  more  hazard  and  expence  than 
co^I  mines  are.     And  at  that  time,  all  copper,  lead,  and 
tin  mtneii,  in  Dtrbyjhhe,  Cornwall^  and  Mtndip  in  S^wur* 
/etjbire^  (which  are  the  only  counties  where  works  of  that 
kind  nere  then  eftabliihed,)  were  governed  by  particular 
laws ;  whereby  any  ftranj^er  conforming  to  the  ceremonies 
thereby  required,  was  at  liberty  to  work  thcfe  mines,  withr 
out  any  reward  to  the  owner  of  the  foil.     And  as  all  thefe 
undertakings  ^vcr^  amended  with  infinite  hazard  and  ex- 
igence, and  often  ruined  the  projci^or> ;  it  is  no  improbable 
conjedure,  that  the  legi^flature  meant  for  this  reafon,  and 
in  order  to  encourage  tbemi  to  proceed  in  undertakings  of 
this  poblick  utility,  to  exempt  them  from  any  other  burden 
pr  in^^tioA  ihaa  thofe  that  the  miners  law  had  impofed. 

]jidcc4 
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Indeed  if  a  man  has  taken  a  leafe  of  land,  with  privUege  to 
dig  for  mines,  be  may  be  rated  for  the  land  :  But  that  »a 
not  the  prefent  cafe.  And  where  the  kgifiature  have  not 
impofed  a  tax,  thia  court  cannot  do  it  by  conftrufifOBt 
For  example,  the  fees  of  a  phyficia^  or  lawyer  are  not 
made  liable  by  the  ad,  and  therefore  cannot  be  rated. 
Upon  the  whole,  as  here  might  be  a  yery  good  reafon  for 
aot  making  thefe  mines  liable,  which  is  fortified  by  ufage, 
and  they  are  not  within  the  letter  of  the  ad,  I  am  clear 
they  are  not  rateable.— « Mr.  J.  Dtnifin  was  of  the  fame 
opinion.— By  Mr.  J.  Wibmt :  There  is  a  material  dif«* 
ference  between  coals  and  other  mineral  works.  Coals 
are  eafily  found  ;  but  a  vaft  deal  of  time  and  money  is  of- 
ten fpent  in  difcovering  other  mines.  The  legiflature 
therefore  coniidered  hbw  dangerous  it  would  be  to  dif- 
courage  thefe  kinds  of  adventurers,  by  fubjeding  them  to 
a  tax.  Another  thing  which  convinces  me  that  the  legif* 
lature  meant  only  to  include  coal  mines  is,  that  in  the  fta- 
tute  of  31  EL  €•  7*  concerning  cottages,  they  have  ufed 
the  words  coal  mms  and  all  $thir  tmmral  w^rks  ;  which 
plainly  (hews,  they  never  underftood  that  coal  mines  would 
comprehend  other  Xorts  of  mines*  Bwrr.Manif.  1 341. 
Black.  Rip.  349. 

E.  16  6.  3.  Riwh  and  Gilh*  The  plaintiff  ^^u^j  waa 
]cSz^  under  the  crown  of  all  lead  mines  with  their  appurte- 
nances, within  the  foak  and  wapentake  of  IVirkfworth^ 
with  the  lot  and  topi  within  the  faid  foak  and  wapentake, 
and  was  ailefled  for  the  fame,  as  for  an  eftate  of  500 1.  a 
year.  The  duty  of  Ut  payable  to  the  plaintiff,  as  leiTee  of 
the  crown,  is  the  thirteenth  difh  or  meafure  of  lead  ore, 
got,  drefTed,  and  made  merchantable  at  all  the  lead  mines 
within  the  faid  (oak  or  wapentake  ;  and  C9pi  is,  fixpence 
'for  every  load  or  nine  difbes  of  lead  ore  raifed  at  fuch 
mines.  Thefe  duties  are  paid  to -and  received  by  the 
plaintiff,  without  any  rifk  or  expence  in  working  the 
mines,  and  in  that  year  wherein  they  were  aflefTed  amount- 
ed to  the  clear  fum  of  500  L  ;  but  they  are  uncertain,  and 
vary  every  year.  It  was  argued,  that  this  fpecies  of  pro- 
perty is  not  aflefTable  to  the  poor ;  and  for  this  were  cited 
the  abo^^e  cafes  of  the  Governor  and  company  for  fmeUir^ 
liad  againft  Ruhardfony  and  alfo  the  cafe  of  K.  and  Vandc" 
wall  [a).  Unto  which  it  was  atifwered,  that  both  the  cafes 
are  diitingui£bable  from  the  prefent.  In  K.  and  Van* 
dcwallj  the  court  held  the  quit  rents  of  a  manor  were  not 
afiefliibjei  but  the  ground  of  the  decifuNi  was,  fthat  th^ 

Z  z  4  lan4 
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land  itfelf  wai  ^efore  aflefierf ;  and  Therefore  if  the  lor<f 
were  liable,  it  would  be  a  double  affefiTmenr.     In  the  other 
cafe,  the  mine  itfelf  was  afiefled,  which  could  not  be^  on 
account  of  the  great  uncertainty  and  hazard  dittendmg  the 
adventure.     But  here,  the  mine  itielf  is  not  afleficO,  nor 
are  the  miners  in  any  refped  tffe^Ud  :  But  it  is  the  Ihare 
of  profit  accruing  to  the  lord,  which  is  rated  as  incident 
to  and  in  refpe^  of  the  foil,  and  by  way  of  rrcoropencc 
for  the  injury  done  to  the  foil,— — L.  Mansfifld  delivered 
the  rcfolution  of  the  court :  The  poor  rare  i.*.  not  a  tax  on 
the  land,  but  a  perfonal  charge  by  reafon  of  the  annual 
profits  which  the  leflee  of  the  crown  receives  out  of  the 
land,  and  whicjh  is  not  charged  at  al)  before  to  the  poor. 
In  general,  the  farmer  or  occupier  of  land,  and  not  the 
landlord.  Is  liable  to  this  tax.     For  it  arifes  by  reafon  of 
the  land  in  the  parifh,  and  the  landlord  is  never  aflefied  for 
his  rent,  becatife  that  would  be  a  double  afleflment,  a<  his 
leflee  had  paid   before.     Liad  mines   are  not  within  the 
ftatute  of  43  £//z.     They  are  in  themklves  uncertaint 
and   may  prove  unf^iccefsful  to  the  adventurers.      Faxes 
therefore  upon  the  adventurers  would  be  hard,  and  they 
aire  therefore  excufed.     But  he,  who  in  cafe  they  do  pr^ive 
of  value,  receives  a  Aipuiated  benefit  fnim  the  profits  or 
value  of  them,  is  not  excufable  on  the  fame  ground  i  and 
therefore  is  expre(sly  charged  to  the  land  tax,  as  that  falls 
upon  the  landlord.     He  is  alike  liable  to  the  poor  rate  for 
his  vifible  real  property  in  the  parifti ;  tho'  where  the  poor 
tax  is  a  charge  on  the  leflee,  the  landlord  doth  not  pay  in 
refped  of  his  rent.  '  Where  the  adven.urer  or  leflee  of  the 
mine  pays  nothing,  it  is  no  double  tax  in  any  light :  be- 
caufe  the  lord  pays,  not  for  that,  which  the  leflee  or  ad- 
venturer  is  excufed  from  paying  for  {  hut  the  lord  pays  for 
his  own.     It  is  not  a  mer?  cafual  profit,  but  an  annual 
revenue,  if  any  ;  and  very  diflerent  from  thecafiiai  profits  of  a 
manor,  which  are  not  annual  \  for  there  may  be  none  for 
years*     But  if  the  mine  produces  profit  co  the  miner,  the 
]ord*s    (hare   is  certain,   annual,  and  an   annual  rent  is 
paid  for  it  conftantty.     The  miner  is  obliged  to  pay  ccr« 
tain  proportion^  to  the  owner  of  the  laiid.     What,  reafon 
Chen  is  there  to  exempt  thefe  proportionable  revenues  I     It 
makes  no  difference  to  the  adventurer ;  it  doth  not  preja- 
dice  or  benefit  him.     But  as  fuch  obligatory  payment  is  in 
refped  of  the  laiid,  the  land-owner  ought  not  to  receive  it 
clearer  or  neater  than  any  other  part  of  his  eftate,  when 
be  is  at  no  trouble;  expence,  or  poffible  rifle.     Tberelbre 
we  are  all  of  opinfon,  that  the  plaiatifFia  liable  to  be  rated 
|bf  this  Diroperty,    Cnvpir^  451.     • 
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M.  30  <?.  3.  ^.  V.  S/.  ^gnts.    TwQ  occupiers  of  rate-  Toll  /i»  ■i>4 
able  property  in  the  pariih  of  St.Agnei^  appealed  ag^i^*  ^^bkT*** 
the  poor  rate,  becaufe  7.  P.  Andrgvos^  truftee  of  3^.  Enyi  % 
mintir,  was  emitted  to  be  rated  for  thtftefarmt  of  tin  arif- 
ing  out  of  his  premifles  in  St.  Agmt,     And  alio  becaufe 
iV.  DonnUhorne  was  omitted  to  be  rated  for  toll  tin  raifed  in 
the  parifli  of  St.  Agnes^  and  to  which  they  are  entitled.  The 
rate  was  quafhed  at  the  fcffions,  fubjed  to  the  opinion  of 
the  court  on  the  following  cafe  : — y.  P.  Andrews  as  truftee 
of  J*  Emyt  is  entitled  to  a  certain  diih  or  meafure  artCns^ 
out  of  ceruin  lands  and  tin  bounds  in  St»  Agngs^  called 
toll  an  J  farm  tin ;  which  toll  is  one  15th  part  of  all  the  tin 
gotten  in  the  lands  of  J.  Enys  within  the  parilh  of  St.  Agnes  i 
and  which  laid  farm  tin  or  due  is  one  1 2th  part,  after  the 
faid  15th  part  is  dtdu&e6^  for  toll  0/ all /u(h  tin  fo  gottem 
tvithin  the  tin  bounds  in  the  parilh  ;  and  which  faid  dues  or 
duties  are  due  and  payable  by  the  laws  and  cuftoms  of  the 
Stannaries  of  Cornwall^  free  and  clear  of  all  rifle  and  deduc- 
tions whatfoever :  but  they  are  uncertain,  and  «vary  every 
year ;  yet  for  many  years  lad  pad  have  produced  a  confi* 
derablefum  annually.     And  N.  Donnithorm  is  entitled  to 
a  certain  difli  or  meafure  called  toll  tin  or  dues^  arifing  out 
of  certain  lands  in  St\  Agnet^  an<]  due  and  payable  in  the 
manner  before  dated,  and  which  toll  varies,  and  is  uncer- 
tain, but  alfo  produces  a  conliderabie  fum  annually^        > 
Morris  movf  d,  that  this  cafe  might  be  fent  down  to  the  fef- 
fions  in  order  that  Andrews  and   Donnish jrne  fliould   be 
made  parties  to  it*     For  though  it  was  held  in  K,  v.  Mad* 
dorn^  that  a  rate  might  be  quafted  on   an  objed^ion  fimi- 
lar  to  the  prefent,  without  giving  notice  to  the  party 
whofe  name  was  omitted  ;  yet  in  this  inftance  the  parties 
below  had  colluded  together,  and  bad  confmted  that  the  rati 
Jhould  be  quajheds  fobjc£t  to  the  opinion  of  this  court  whether 
Andrews  and  Donmthome  oyx^t  to  be  rated  on  the  ftate* 

ment  of  a  cafe  on  which  chey  had  not  been  heard. But 

refufed  by  the  court.-*— —Z>ia/n^/Vr,  in  fupport  of  the  order 
of  fsfiions^  cited  Rowls  v.  6W/j,  as  deciding  this  quellion  \ 
which  Gihbsy  contra^  admitted.— —A/tfrr//  again  renewed 
his  application,  faying,  that  if  he  could  be  made  a  party  here, 
he  (bould  endeavour  to  (hake  the  authority  of  that  cafe* 
■  t/.  Kenyon  Cbt  J*  faid,  he  approved  of  the  cafes  of 
Rowls  V.  Cells  and  K,  v.  Maddern  \  though  thefe  two  per- 
fons  would  not  be  precluded  from  objeding  to  their  being 
charged  in  any  future  rate  on  any  ground  they  might  think 
proper.     But  they  were  not  parties  to  this  cafe,  and  could 

not  make  any  objeAion  to  the  order  of  feifions. By  the 

court  :^  Order  of  feffions,  qualbing  the  rate,  €onfirmed« 
Dmnf,  and  Eajl^  3  V.  efio. 

In 
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Laniis  to  be  rat.      In  tii /atJ  partfif]  A  fnan  having  lands  in  other  pariftes 
^  where  the|    ||,3„  whcrc  he  lives,   the  fame  being  in  leafe  or  not  in 

leafe,  he  is  to  be  taxed  in  the  parilh  where  be  lives,  ac« 
cording  to  his  vifible  cftate  there^  and  not  for  his  lands  or 
rent  in  another  pariih.     Dalt.  i6s« 

For  the  taxation  ought  to  be  made  upon  the  inhabitants 
and  occupiers  of  lands  within  the  parifh,  according  to  the 
vifible  eftates  and  pofleffions,  real  and  perfonal,  which  they 
have  and  enjoy  within  the  pariih,  without  regard  to  any 
eftate  which  they  have  eifewherc.  2  Bmiftr,  354. 
lni|c«H4  wtflci-      And  by  the  17  G.  2.  r.  37.     Where  there  (ball  be  any 

difpute  in  what  parifli  or  place  improved  waftes,  and  drain- 
ed and  improved  marlh  lands  lie,  and  ought  to  be  rated; 
the  occupiers  of  fuch  lands,  or  houfes  built  thereon,  tkbes 
arifing  therefrom,  mines  therein,  and  (aleable  underwoods, 
fliall  be  rated  to  the  relief  of  the  poor,  and  to  all  othci fa« 
rJSk  rates,  within  fuch  parifli  and  place  which  lies  neaieft 
to  fuch  lands  ;  and  if  on  application  to  the  officers  of  fuch 
pariih  or  place  to  have  the  fame  afieffcd,  any  difpute  fliall 
arife,  the  juftices  at  the  next  feffions  after  fuch  applica- 
tion made«  and  after  notice  given  to  the  officers  of  die  fe^ 
veral  pariflies  and  places  adjoining  .to  fuch  lands,  and  to 
all  others  inccrefted  therein,  may  hear  and  determine  the 
fame  on  the  appeal  of  any  perfon  interefled,  and  may  caule 
the  fame  to  be  equally  aflefied,  whofe  determination  there- 
in fliall  be  final.  But  this  fliall  not  determine  the  boun- 
daries of  any  parifli  or  place,  other  than  for  the  purpofe 
of  rating  fuch  lands  to  the  relief  of  the  poor,  and  other 
parochial  rates.  /  1,  a. 

The  form  of  the  rate  -may  be  to  the  following  efieA. 

•  • 

rum  of  ibe  rate.    A  N  ajfejfment  for  the  ntctffary  nlief  pfthe  p9cr^  and  for 

•*^  thi  other  purpofi$  in  tht  fever  al  aSs  of  parliament  men* 
tioTiid  relating  to  the  poor^  fer  the  parijh  of  ■  in  the 

eounty  of  ^  made  andaffeffed  the     .  day  of 

heing  the  firjl  rate  at  ftxpence  in  the  pound  for  the  prefeak 
;#4r  — — — 

/.     /•     /• 
i^.  B.        ■  ■  030 

E.  F.       o    a    6 

And  fo  forth  • 

Afleffors,  A.  B.  J  chyrchmrieos. 


£  F  f 


a.  Bf 
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%.  By  the  aforcfaid  ftatutcofthe  43.  £/.  the  ftid  rate  ^"'''•"J*"^ 
god  taxation  ihall  be  mide,  with  ibe  conjint  $f  tW9JmJtsciSf  \^^^  ^ 
9ne  wUr»9f  is  $ftbe  quoruai»  dwelling  tn  or  near  thtfarijb 
«r  diviJUn,     L  i. 

And  this  confent  is  ufually  given,  by  the  juftices  fign- 
ing  the  fame,  with  their  allowance  thereupOHi  thus  : 

XTI7E  tw9  cf  his  mqjefl/s  juflicis  of  ibe  peace  in  a'mifor 

^^     the  /aid  iounty^  one  whereof  is    of  the  quorum,  do 

confent  unto  and  allow  of  tbi$  ajfeffinent ;  Wiimfs  our  hand^ 

the ^ — den  of  ^  "    LP. 

K.P. 

But  this  confent  is  to  be  underftood  of  two  juftices  out 
of  feffions  ;  for  the  feffions  have  no  original  power  co  or* 
der  an  aflcflment  to  be  made,  but  only  if  it  come  before 
them  by  way  pf  appeal :  for  in.fuch  cafe  the  party  would 
be  deprived  of  Che  benefit  of  appealing*     L.  Raym.  798. 

And  if  the  juftices  refufe  to  iign  and  allow  the  rate^ 
the  court  of  king's  bench  will  grant  a  mandamus  to  com- 
pel them. 

Mn  7  O.  K.  and  the  juftices  of  Dorchefter.  A  manda* 
onus  ifTued  to  the  juftices  to  fign  a  poor  rate  made  by  the 
churchwardens  and  oveffeers.  Betore  the  return  a  mo* 
tion  was  made  to  fuperfede  it,  for  feveral  objeSions  to  the 
falrnefs  of  the  rate;  and  that  this  would  be  fpecdier  and 
better  for  the  poor,  than  to  referve  the  debate  of  iheui 
for  a  formal  return.  But  by  the  court  :  The  two  juftices 
^e  neceflary  to  fign  the  race  only  by  way  of  form  y  for  it 
is  the  churchwarctrns  and  overfcers  that  have  the  power  of 
making  it ;  and  whether  it  be  a  fair  rate  or  not,  is  proper 
for  the  jurifdidion  of  the  feffions,  and  was  never  in* 
tended  for  our  examination.  T he  fupirjedeas  being  denied, 
|be  juftices  returned,  that  they  could  not  allow  the  rate, 
it  not  being  a  juft  and  proper  rate  :  and  the  court  having 
before  given  their  opinion  of  this  upon  the  motmn,  they 
refented  this  u:'age  lo  far,  that  they  quafhed  the  return, 
9nd  ordered  an  attachment  againft  the  juftices,  who  there- 
upon fubmittedi  and  rettirned  that  they  had  allowed  the 
rate.     Sir.  393. 

T,  7  (j.  3.  K  againft  Edwards  and  Symmds.  The  de- 
fendants were  juftices  of  the  peace  for  St.  Ives  in  C^r/z- 
%vaU^  and  hsd  evaJed  the  figoing  uf  a  poor  rate,  in  obe« 
dience  to  a  writ  of  mandamus^  by  keeping  out  of  the  way, 
fo  as  not  to  be  ferved  with  the  writ  \  and  an  attachment 
was  granted  for  the  contempt.     Black.  Rep,  637. 

7Ar  churchwardens  and  over/eers  JhaU  caufe  publick  notice  jj^^^     ^^ 
U  begiytn  in  the  xburcb^  tf^^  rate  for  relief  of  the  poor^ 

allow* 
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allfifOid  by  ihijuflicis^  thi  next  Sunday  after  fuch  alUwafice; 
and  no  raUjhatl  be  reputed fufficient  to  be  colleQed^  till  after 
fuch  notice givrt.     17  G.  2*  c.  3.  f,  i. 

The  next  Sunday  after  fuch  aUoftvance']  In  the  cafe  of  K. 
r,  Newcemb  and  another,  T.  Jf  G.  3.  It  was  determined, 
that  if  a  poor  rate  be  not  publilhcd  in  the  church  on  the 
next  Stmday  after  it  hath  been  allowed  by  the  jufticea  ;  it 
18  a  nuUityi  and  payment  under  it  cannot  be  enforced,  al- 
though not  appealed  againft  at  the  feffion).  And  L.  Ken- 
yon  Ch.  J.  fatd  it  was  a  radical  defed  in  the  rate  itfeif, 
which  nothing  could  cure.  Durnf  and  Eafl^  4  V,  368. 
t^^^^.  ^^^  they  fhajl  permit  an  inhabitant  to  inf pea  fuch  rate  at 
*  ail  feafonabU  times ^  paying  i  j ;  and  fballgive  copies  en  ^z- 
mand^  being  paid  6  d.for  every  24  names*     17  G.  2«  c.  3. 

f.    2. 

And  if  any  churchwarden  or  overfeer  fball  not  permit  any 
inhabitant  to  injpeSt^  or  refufe  to  give  copies  as  aforejaid^  be 
fhall  forfeit  20  /.  to  the  party  griev*d^     f.  3, 

^^TJllc.***''^         ^  ^"^  P'^MMl^  *'  aggrieved  by  any  ajfeffmenty  orJhaU 

have  any  material  ohjetlion  to  any  performs  being  put  in  or  left 
out  ofjuch  offeffment^  or  to  the  fum  charged  on  any  perfon  or 
perfons  therein  ;  he  may^  giving  reafonable  nrjice  to  the  church- 
wardens  or  overfeer s^  appeal  to  the  wextfjjions  for  the  c^unfy^ 
fi dingy  divifion^  corporation^  or  franchtje  \  but  if  reafonable 
notice  be  not  given^  then  they  fiall  ^journ  the  appeal  to  the  next 
quarter fej^ionf  after,     17  G.  2.  c.  38.  f.  4. 

Appeal  to  the  next  ftjficns^  In  the  cafe  of  JT.  v.  Atkins^ 
M*  31  G.  3.  It  appeared  that  the  rate  was  made  in  Oc- 
tober  1789,  and  allowed  in  xht  November  following,  againft 
which  the  defendant  appealed  to  the  next  Eafter  feilions, 
when  the  appeal  was  difmilTed  u^ith  cofts,  becaufe  it  was 
not  made  to  the  tient  fcfljons.— >The  rate  and  Order  of  fef- 
fions  being  removed  by  certiorari^  the  court  without 
hearing  any  argument  ccnRrmed  the  order  of  felllons 
on  the  authority  of  K.  v.  Penryn^  and  K.  v.  Micblesfield* 
Durnf  and  EnjU  ^F.  12. 

wiiich  Pift?  ^"  ^^^  ^^*^  ^^  ^'  ^*  ^'^^^^Ji  ^«  3*  ^«  3'    Upon  an 

ftAll  beaio.         appeal  againft  a  poor  rate,  the  queftion  was.  Which  party 

ihould  begin  ?  The  court  faid,  that  where  the  appellant 
alleges  that  he  has  no  rateable  property  within  the  place, 
the  refpondents  (hould  firft  (hew  that  he  has  fome  pro« 
perty  liable  to  be  rated  ;  for  it  is  impoffible  for  the  appd- 
lant  in  the  firft  inftance  to  prove  the  negative.  And 
JMeywood^  amicus  curia^  fatd,  that  in  Torbjbire^  where  more 
appeals  of  this  kind  were  lodged  than  in  any  other  county, 
when  the  appellant  objected  to  his  being  rated  at  all,  it  ia 

the 
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the  praAioe  for  the  rerpondents  to  begin ;  but  if  ht  ohjtSts 
to  the  quamtmn  of  the  rate,  then  the  cnus  lay  on  him. 
Ditrnf.  and  Ea/i,  4  K  475. 

Provided,  that  in  all  corporations  or  franchtfea  which  App^ltincof-, 
have  not  foui  juftices*  perfons  may  appeal  if  ihcy  think  ''"  *''*• 
fit«  to  the  next  general  or  quarter  feflions  for  the  county* 
ridings  or  divifion,   wherein    fuch  corporation  or  fran* 
chifc  is  fituate.     17  6.  2.  c.  38.  f  5. 

Jnd  en  ail  appeals  from  raies^  tbi  juJHces  Jhall  amend  tb$ 
famty  in  fuch  manner  mly  as  Jhall  be  neaffaryfor  giving  rtUefy 
tuttbout  alUfing  fuch  rates^  with  tefpiSf  to  other  per/on  men^ 
thntd  in  the  fame  ;  but  if  upon  an  appeal  from  the  whole  ratff 
it  Jhall  be  found  neiejfstrj  to  fet  afide  t be  fame ^  then  they  Jbail 
erder  a  neva  rate  to  be  made.     id.  f*  6« 

77;r  jufllces  Jhall  amend  the  fame]  E.   JO  G.  3.  K.  v.  Wheihet  the 
fyitney.     The  qucflion  for  ihe  opinion  of  the  court  was,  ^*®2**i^^**lJ  ^^ 
Whether  tradefmcn  were  to  be  stfleflcd  to  the  poor  rate  for  ^re,  or  •mend 
their  (lock  in  trade  ?  but  the  court  declined  giving  any  ex-  tht  ftme  whea 
plicit  opinion  upon  the  merits,  whether  tradefoien  were  th«n»o^of  tny 
rateable  to  the  poor  for  their  (lock  io  trade,  as  the  order  JJJ/° ' 
of  feflions  for  qualhing  the  rate  was  clearly  wrong  upon 
the  face  of  it }  becaufe  they  ought  not  to  have  quafhcd  the 
whole  rate,  but  to  have  added  thofe  perfons,  and  that  pro- 
perty which  v/as  thout^ht  were  illegally  omitted.     And  the 
order  was  quaQied.    Burr»  Mansf.  2634.     Bctt.  34. 

A!fo  in  the  cafe  of  AT.  v.  Ringwood^  Tl' 15  G.  3, 
Three  perfons  were  po(re(red  as  coparceners  of  (lock  in  the 
trade  of  common  brewers  and  maltfters  to  the  value  of 
4CO0I.  for  which  ihey  were  rated  to  the  poor  rate,  which 
rate  was  qua(hcd  at  the  feflions.  On  t^earing  the  caufe, 
the  court  declined  entring  into  the  merits  %  but  as  to  this 
particular  cafe  L.  Mansfield  faid,  I  have  no  doubt  what  is 
to  be  done  with  it,  as  the  authority  of  AT.  v.  fVitney  is  pre- 
cifely  in  point,  which  was  determined  upon  this  fingle 
ground,  that  the  juftices  in  feflions  (hould  not  have  quafh- 
cd the  whole  rate,  but  (hould  have  amended  it  by  inferting 
the  particular  perfons  and  that  property  which  was  omitted, 
and  which  they  thought  rateable.  So  here  the  juftices  at 
feflions  (hould  have  amended  the  rate.  Order  of  feflions 
qua/hed.     Cowper^  326. 

But  notwithflanding  the  two  preceding  cafes,  the  court 
of  king's  bench  have  fmce  determined  the  point  as  to  quajh- 
iftg  the  rate  in  a  different  manner. 

if.  27  G.  3.  K,  V.  Maddern.  The  following  order  was 
feturned  by  certiorari  from  the  fe(&ons  in  CornwalL  Upon 
the  appeal  of  John  Ho/kins  againft  a  poor  rate  made  for  the 
parjlh  of  Maddern^  the  following  notice  was  produced, 

whicn 
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t^hich  bad  been  ferved  on  the  cburchwardeot  and  overfeerf 
of  Matidern»     **  I  do  hereby  give  you  notice,  that  i  do 
^*  intend  to  enter  into,  and  try  fuch  appeal  at  the  next  ge«- 
^*  neral  quarter  fcffions  of  the  peace  to  be  holden,  &c.  for 
^^  that  my  ohjetSion  to  (be  faid  rate  or  aileflment,  and  my 
**  reafon  for  appealing  therefrom,  and  my  charging  it  to 
**  be  partial,  unfair,  unequal,  and  unjuft,  is>  that  you  have 
**  left  out  and  omitted  in  the  faid  rate  or  aflcflSnent  the 
*^  name  of  tbe  Rev.  fyUliem  B^rlafe^  as  vicar  of  the  faid 
'^  pariih  of  Maddern^  and  negtedcd  to  charge,  rate,  and 
**  aflefs  him,  for  the  fmall  tithes,  dues,  obventions,  obla- 
^'  tions,  and  offerings,  due  and   payable  to  him   as  the 
*'  vicar  of  the  faid  parifli  oi  Maddtrn^  and  liable  to  be 
^*  rated  and  affefled  towards  the  relief  of  the  poor  of  the 
*'  faid  parifh  of  Maddern^  at  the  time  of  making  the  faid 
**  rate  or  aflefTment,  and  for  feme  time  before."    For  the 
appellant  it  was  moved  to  quafli  the  rate  for  the  omiffion 
dated  in  the  notice,  which  was  objeded  to  h^  the  parifh 
oiEcers  the  refpondents :  They  infiAed  that  under  this  n^^^ 
tice,  and   for  omiffion  only,  the  court  ought  and   were 
bound  to  amend  the  rate.     And  it  then  appeared  that  the 
appellant  had  omitted  to  give  any  notice  to  Mr.  Boriafi  of 
the  intention  of  adding  him  to  the  rate.     The  refpondents 
moved  the  difmiffion  of  the  appeal  on  the  above  grounds ;« 
but  as  they  did  not  ihew  to  the  court  the  value  of  the 
tithes,  whereby  they  might  amend  the  faid  rate  if  notice 
had  been  given,  this  court,  fur  fuch  omiffion  of  Mr*  S#r- 
lafe^  and  not  being  able  in  this  cafe  to  amend  it,  do  quaih 
the  fame,  fubjedt  howeyer  to  the  opinion  of  the  court  of 
B.  R«     A  rule  having  been  obtained  to  ihew  caufe  why 
the  order  of  feffions  mould  not  be  quaflied  :  ift,  Becaufe 
no  notice  had  been  given  by  the  appellant  to  Borlafi  that 
his  name  ought  to  have  been  added  to  tbe  rate ;  and  adiy, 
Becaufe  the  rate  itfelf  ought  to  have  been  amended,  and 
not  quafhed  ;  Gibbs  (be wed  caufe.     As  to  the  fir  ft  objec- 
tion, no  notice  was  nccelTary  to  be  given  to  the  perfon 
whofe  name  was  omitted  j  the  ii  G.  2.  r.  38.  only  re- 
quires nouce  to  be  given  to  the  churchwardens  and  over* 
feers*     As  to  the  2d,  this  was  a  cafe  in  which  the  rate 
could  not  be  amended.    It  was  quaflied  on  account  of  the 
omiffion  of  a  perfon  whofe  name  ought  to  have  been  in- 
ferted  i  and  if  he  had  been  added,  it  would  neceflarily  have 
made   an   alteration    in  the   fum    to   be  paid    by  every 
jserfon  rated.     Such  an  alteration  would  have  alFedted  the 
whole  rate;  in  which  cafe  the  17  G.  2,  r.  38.  f.  6.  ex- 
prefsty  direds  the  juftices  to  fet  afide  the  rate  itfelf.     la 
JT.  v.  St.  Cathirinis,  Gloucefter^  T*.  16  G.  3.    the  owner 
of*  a  number  of  houfca  had  been   rated    for  them   all 

la 
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in  gitrfs,  and  the  feffions  quaflied  the  rate  becaufe  the  occu- 
piers (hould  have  been  rated  feverally.  On  a  motion  to  quafli 
that  order,  becaufe,  it  was  contended,  thefeifions  fliould  have 
amended  the  rate  by  inferting  thofe  perfons  who  were  i mpro- 
perlyoroitted^  L.  Mamfitld  faid,  *'  the  feflions  could   not 
^'  amend  it.    Ic  is  a  wrong  race:  perfons  are  not  rated  who 
^*  ought  to  have  been ;   and  the  infertion  of  their  names 
«'  would  alter  the  other  aflfeflinents."    In  K.  v.  Sandwich^ 
this  court  held  that  thefefiions  had  done  right  in  quaihing  the 
rate,  which  confiderably  ihakes  the  authority  of  JiT.  v»  /JT//- 
nty.     If  the  feflions  did   right  in   quaChinc;  this  rate,  no 
<]ueOion  can  arife  here  on  the  value  of  thrleijV%  tithes ;   it  is 
immateriai  what  the  value  was.     In  fupport  of  the  rule  it 
was  contended :    I  ft.  The  notice  given  to  the  parifli  ofK- 
cers  was  not  fufficient.     It  was  determined  in  K.  v.  Jndt^ 
^jiTy  That  no  peifon  could  be  added  to  a  rate,  to  whom 
notice  had  not  been  given :  now  the  cafe  exprefsly  ftates  that 
no  notice  was  given  to  Borlaje,    The  feffions  ought  there* 
fore  either  to  have  difmifled  the  appeal  for  want  of  regdar 
notice;  or  adjourned  the  appeal  as  direded  by  17  &.  2. 
€.  38.  /  4.     As  to  the  2d  queftion,  Ic  is  the  invariabJe 
praAice  of  the  feffions  not  to  quafli  the  whole  rate  on  ac- 
count of  the  omiffion  of  one  perfon,  but  to  amend  it  by  ad* 
ding  the  name  of  fuch  perfon  ;  and  the  AT.  v.  ff^itnej  and 
X.  V.  RingWQsd  were  cited  as  exprefs   to    (Lew  that  this 
wte  (hould  have  been  amended  and  not  qua(hed.  Cur,  adv. 
vult.     Aft)hurfl  J.  delivered    the  opinion  of  the  court* 
There  have  been  two  objections  made:  ift.  That  no  no- 
tice was  given  to  Bortafe^  whofe  name  was  omitted  in  the 
rate.     2dly,  That  at  all  events  the  rate  (hould  not  have 
been  quajhtd  but  amended*     As  to  the  firft  of  thcfe  objec- 
tions, there  feems  to  be  no  ground  for  it;  the  17  G.  2. 
r.  38.  favs.  The  party  aggrieved  may  appeal  to  jhe  next 
quarter  \tSiOT\%y  giving  realonable  nctia  io  the  churchwardens 
or  ^verjetrs  of  the  poor,  &c.  and  fays  nothing  of  any  other 
perfon;  neither  docs  the  nature  of  the  cate  reqjire  it. 
For  the  complaint  is  againft  the  churchwardens  and  over* 
feers  for  having  done  injuftice  to  the  reft  of  the  pariOi,  by 
their  having  left  out  perfons  who  ought  to  be  rated,  and 
by  thofe  means  impofed  a  greater  burden  on  thofe  who  are 
rated  than  they  (hould  have  done.     It  then  becomes  their 
bufmefs  to  take  proper  fteps  to  gain  all  neceilary  informa- 
tion; and  there  is  liill  lefs  occalion  for  giving  notice  to 
the  individual,  if  the  juftices  ought  to  quajh  the  rate  and 
make  a  new  one.     As  to  the  2d  objediion ;  we  are  of 
cpinioni  That  the  juftices  have  done  right  in  qHafl>\ng 
the  rate;  for  though  this  is  the  cafe  only  of  a  iingle  per^ 
Ion  omitted^  it  is   impoflible  10  draw  the  line;  and  it 

might 
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inxght  as  well  be  the  cafe  of  fifty*  which  would  imppTe  Dpoa 
the  reft  of  the  parifli  a  greater  burden  than  they  ought  to 
bear.     And  it  is  not  enough  to  fay,  that  the  more  money 
israifed  by  the  rate  the  longer  it  will  lift;  for  ic  may  be 
an  inconvenience  to  many  perfons  to  pay  at  once  double 
the  fum  which  is  ncceflary  to  be  raifed  for  the  immediate 
purpofes  of  the  parifh.     The  cafe  of  K.  v.  St.  Cathtrine*s^ 
GhucefliT^  is  in  point.   There  the  objedion  to  the  rate  was 
the  leaving  out  of  the  rate  Mr.  /^/Vs  tenants^  for  which 
the  (effions  qua  filed  it.     The  court  faid,  thejuftices  had 
done  right,  fnr  if  all  proper  perfons  had  been  rated,  of 
courfe  a  lefs  fum  would  have  been  requifite  from  the  reft 
of  the  parilh.     As  to  the  cafe  of  JT.  v.  IVitney^  the  point 
before  the  court  was.  Whether  ftock  in  trade  ought  to  be 
rated  I   ^^  The  court  faid  the  fefiions  had  not  flated  what 
**  the  ftock  in  trade  was,  or  what  it  wa^  that  the  rate  had 
'^  taxed  i  or  whether  the  perfons  rated  had  any  ficck,  or 
^*  what  that  ftock  in  trade  was,  nor  any  particular  de- 
>^  fcription  what  trade  was  meant/'     The  court  indeed  is 
msde  to  fay  further,  that  on  quaftiing  the  old  rate  %  new 
one  ought  to  have  been  made ;  but  that  was  not  the  point 
on  which  the  dectlion  turned.     And  in(Jeed  it  may  fcem 
doubtful  whether  thejuftices  are  the  proper  perfons  toper- 
form  this  ofSce,  as  the  confequence  of  adding  a  new  fet 
and  defcription  of  perfons  would  be,  that  a  great  oaany  en- 
quiries muft  be  made,  which  would  exceed  the  bounds  of 
thejuftices  fitting;  and  befides  the  party,  if  over-rated, 
fought  to  have  an  opportunity  of  appealing,  which  1  do 
not  know  that  he  could  have  from  one  quarter  feftions  to 
another.    The  making  of  a  rate  is  in  its  nature  a  mlni^ 
Jlerial,  and  not  a  judical  aA.     For  though  they  exerrife  a 
judgment  in  faying  he  ought  to  be  rated,  yet  the  quantum 
18  a  matter  of  fad,  according  to  the  value  of  the  eftate; 
againft  all    which,  after  the  rate  is  made,  be  ought  to 
have  the  liberty  of  appealing.     Therefore,  on  the  whole, 
we   are  of  opinion   that  the   rule  muft  be    difcharged. 
Durnf.  &r  Eajf^  x  V.  625. 
Where  ibe  ap-         T.  28  G.  3.    /l.  v.  Cbijbunt.     At  the  fefliofls  for  Htrt' 
w.'ed"*hl  fcr-*  f^^M^^^  ^^'^*  ^''''«»  appealed  againft  a  poor  rate  for  the 
fioi>/in«y »nwniJ  parifti  of  CA/>ft«»f,  alleging  that  he  was  over-charged: 
^cme.  the  (effioxis  ordered  that  lie  ftiould  be  relieved,  by  being 

charged  at  2il«  a  year,  inftead  of  the  fum  he  ftoo^charged 
with,  and  that  the  rate  fliould  be  amtnJkd  accordinglj.  A 
rule  was  obtained  to  ftiew  caufe  why  the  order  of  fefibns 
ftiould  not  be  quafiied,  on  the  ground  that  the  Icffiora 
could  not  relieve  the  appellant  without  altering  tb^  whole 
rate  ;  and  that  the  who  e  rate  ought  to  have  bipeif  qvaflbrd 
on  the  authority  of  the  above  cafe  of  JT.  v.  i/faddtrm. 

2  But 
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But  without  argument,  the  coart  faid,  that  the  cafe  of  the 
K^  V.  Maddern  could  not  govern  the  prefent,  becaufe  that 
wasjuftthe  rcvcife  of  this.  There  a  perfon  had  been 
Doiicted  in  the  rate;  here  an  occupier  was  ovir^cbargedm 
They  were  therefore  clearly  of  opinion,  that  there  Wa?  no 
neceffity  for  the  feffions  to  quafh  this  rate ;  that  they  had 
aded  properly  in  amending  it;  and  that  the  17  6.3.  r.38« 
would  be  nugatory  if  it  did  not  apply  to  a  cafe  like  this. 
Rule  difcharged.     Dumf.i^  Eaft,%V.6ti. 

And  the  court  may  award  cofts  to  iitbir  party  as  in  cafes  of 
fittlmtnt  by  the  S  ilf  f)  fy.     id .  f.  4. 

Which  (hall  be  recovered,  according  to  the  faid  fiatute^ 
by  indidmenr,  if  the  party  lives  within  the  jurifdiSion  of 
the  jufiices  i  otherwife,  by  diftre&»  or  commitment  where 
no  difirefs  is  to  be  had. 

M.  31  C*  3*  ^*  V.  Projir  and  others.    On  an  appeal  whoniytit 
againft  a  poor  rate  becaufe  certain  perfons  were  omitted  to  ^ritBcdn* 
be  rated,  it  was  determined,  that  a  parifhioner  who  is  liable 
to  be  rated,  but  who  is  not  in  fad  rated,  is  a  competent 
witnefs  to  prove  the  rateability  of  the  appellants.    Dwrnf. 
IS  Eaft.^V.iT. 

True  copies  of  the  rate  Jball  be  entred  in  a  book^  by  the  After  tppcti, 
iburcbwardens  and  overfeerSf  within  14  days  after  all  appeals  !!!?•'*' ^t^ 
/torn  fuch  rates  are  determined  i  and  they /ball  atteft  the  fame ^        *"  * 
hy  putting  their  names  thereto  \  and  all  fuch  boots  Jball  be  kept 
by  the  churchwardens  and  vverjeers  for  the  time  beings  whereto 
all  perfons  liable  to  be  affeffed  may  freely  refort^  and  Jball  be 
delivered  eivir  from  time  to  time^  to  the  new  churchwardens 
esnd  overfeers^  asfoon  as  they  enter  into  their  offices y  to  be  pre-^ 
ferved  and  produced  at  the  feffions  when  any  appeal  is  to  bo 
beards    17  G.  a.  c.  38.  h  13. 

//  Jball  he  lawful  as  well  for  the  prefent  as  fubfequent  Rate  to  be  l»* 
churchwardens  and  overfeers^  or  any  of  them,  by  warrant  from  '*«d  ^i  diftieftj 
euiy  two  fuch  juftices^  one  whereof  is  of  the  qteorum^  to  levy  the 
faidfums^  and  all  arrearages^  of  every  one  that  Jball  refufe  to 
iontribsite  according  as  they  Jball  be  ^ff'ffci^  by  diflrefs  and  f ale. 
43  EL  c.  2.  f.  4. 

And  by  the  1 7  G.  2.  c.  38.  The  goods  of  any  perfon  af-* 
feffed  and  nfufmg  to  pay^  may  be  levied  by  warrant  of  diflrefs^ 
in  any  part  of  the  county  \  and  if  fufficient  Sfirefs  cannot  be 
found  within  the  county^  on  oath  made  thereof  before  a  juflia 
of  any  other  county  (which  oath  Jball  be  certified  in  the  war" 
rant)  the  goods  may  be  levied  in  fuch  other  county  or  precin/I^ 
by  virtue  ^  fuch  warrant  and  certificate  ;  and  if  any  perfon 
fhali  be  aggrieved  by  fuch  diftrefsy  he  may  appeal  to  the  next 
Jejfions  for  the  county  or  precin^  where  the  fijeffment  was 
made.     f.  7. 

Vol.  Ill,  3  A  But 
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'  But  by  H9h  Ch.  J.  in  the  cafe  of  Tracf  and  TkOfl,  7*. 
3  ^tt»  The  rate  cannot  be  diftrained  for  by  virtue  of  a 
general  warrant  made  before  the  rate  \  but  there  ought  |o 
be  a  fpecial  warrant  on  purpofe.  a  Salk,  53a*  That  is  to 
fay,  the  non-feafance  of  the  party  fhall  not  be  left  to  the 
judgment  of  the  officer^  who  may  out  of  private  refeat- 
ment  fell  his  neighbour's  goods  without  fufficient  caufe; 
but  oath  of  the  refufal  muft  be  made  before  the  juftica. 
And  it  is  reafonable  that  the  party  ihould  be  beard  in  his 
defence  $  for  he  may  (hew  cau(e  variously  why  a  diftrefs 
fliould  not  be  granted  i  as  that  the  rate  was  not  regularly 
allowed,  or  was  not  publiihed  in  the  church,  or  that  he 
bad  given  notice  of  appeal,  or  that  no  demand  or  refulal 
had  been  made,  and  the  like. 

The  form  of  the  funamons  in  which  cafe  may  be 

this: 

nr  A  I  J  ^  To  >^»  0.  of  the  paiiOi  of  —  ia  the 
Wcitmorland.    I       |. . .  ^^„^.„  «*i«.« 

I       laid  county»  yeomaa* 

'IIT'E  wbofi  nams  ^re  htnunUfit  ^nd  fe^ih  aJSxid%  Hw  f 
^^  his  majejiys  juftices  of  the  peaci  in  and  for  tig  fold 
county^  ont  whireof  i$  of  the  quqrum,  do  henby  fumm§n  jiu 
fer fondly  to  appear  befori  us  at  the  houfe  of  ——  in  — 
in  the  faid  county^  on  '  the  ■  day  §f  ■  *  at 

the  hour  of  >  in  thg  forenoon  of  the  fame  day^  to  fiew 

£aufe  why  you  refufe  to  pay  the  rate  for  affeffment  made  ftr 
the  relief  of  the  posr  of  the  faid  parijbfur  this  prefint  year  ; 
ttherwtfe  we  Jhall  proceed  as  if  you  had  appeared^  Given  im- 
dir  our  hands  andfeals  the  ■  day  of  -  in  tbe  year 

tfour  Lord  — — . 

And  thea  the  warrant  of  diftrefs  ch|?reupon  may  be 

thus : 

f   To  the  churchwardens  and  overiceniof 

Wcftmoiland.  \       tbe  poor  of  the  pariih  of  ■■  in 

C       the  (aid  county. 

WHEREAS  in  and hy  a  rati  and ajfijfmint  madij  af 
feffed^  allowed^  and  pubtijhedy  according  to^  tbi  flatufei 
in  that  dfe  made  and  trovided^  A.  O.  an  inhabitaM  snd  if- 

eupier  of  an  houfe  in  the  faid  parijh  of  — woo  ebily  tatei 

and  ajpjfed  for  and  towards  the  ^eaffary  reliif  9f  ibt  fHT  of 
the  Jaid  parijh  for  this  pnfent  year  tbi  fum.of  js.^  Aui 
whereas  it  duly  appear etb  Unto  uSy  two  of  bis  m^^tjf^pfit^ 
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9ftht  peace  in  and  for  the  /aid  county^  tne  ivh^e^f  is  of  the 
quorum,  at  well  up^n  the  oath  of  O.  P.  over  jeer  of  the  poor 
if  the  faid partft)^  as  othertuiff^  that  the  /aid  fum  of  31.  hath 
been  lawfu'ly  demnnded  of  the  Jai  /  A.  O.  and  that  the  Jaid 
A.  O.  hath  refufed  and  doth  refufe  to  pay  the  fame  :  And 
wbireeu  the  fmd  A.  O.  having  ops  eared  before  us  in  pur fu  ante 
of  aur  futnm^ns  for  that  purpofe^  hath  not  Jhewed  to  u$  apty  fuf-* 
fieient  cetuje  why  the  fame Jhould  not  be  paid  :  [Or,  And  where^ 
as  tt  both  been  duly  proved  to  us  upon  oathj  that  th  jaid  A* 
O.  bath  been  duty  fumm^ned  to  appear  before  us  the  Jaidjuf'^ 
iscis^  to  jhew  eaufe  why  the  fame  fhould  net  be  paii^  but  he  the 
faid  h%  O.  hath  negiedfedto  appear  aciording  to lut.h  Jummons  j 
and  bath  not  fbexmd  to  us  any  fujgicient  eaufe  why  the  fame 
fhould  not  be  paid  ;J  Theje  are  therefore  to  rtquve  you  forth^ 
with  to  make  difirefs  of  the  goods  and  chattels  of  h,m  the  /aid 
A.  O.  Ani  if  within  the  Jpua  of  [^four]  days  next  after 
fucb  dijlrefs  by  you  tak  w,  the  faidfum^  together  with  reafonable 
charges  'if  taking  and  keeping  the  fud  di/hefs^  fhall  not  be  paid^ 
thai  then  you  do  fed  the  Jaid  go'idi  and  chattels  Jo  b)  you  di/lrain^ 
edy  and  out  of  the  m-ney  ariftn^  by  fuch  fate<t  that  yiu  detain 

the  f aid  fum  of and  afo  your  reafonable  charge'  of  taking^ 

keepings  and  felliyig  the  faid  di/lrt^f  ;  rendering  to  him  the 
/did  A.  O.  the  overplus  on  demand.  An  I  tf  no  fu^h  dtfirefs 
can  hi  made^  that  then  you  certify  the  fame  unto  us,  to  the  end 
that  fuch  further  proceedings  maybe  haa  therein^  as  to  law  doth 
afpertain»  Given  under  our  hanus  and  feuls  this  —  day 
af  ■ 

And  where  any  diftrcr  (hall  be  maJe,  for  mnnev  juftly  Here's ft«ll not 
due  for  relief  of  the  poor,  the  d:it  cis   itfclMhill  not  be  {^^IX\  °"nt 
deemed  unlawful^   nor  the  panics  making  it  be  deemed  orforminthc 
trefpaflers,  for  any  defc£l  or  want  of  form    in  the  warrant  p»'««e«dio|u 
for  the  appointment  of  ovcrfecrs,  or  in  the  rjtr,  or  in 
the  warrant  of  diftrcfs  thereupon  ;  nor  fhill   the  p.4rtieg 
diftraining  be  deemed  trefpjfTrs  ab  iuit.'c^  on  account  of  any 
irregularity,  which  fhall  be  afterwards  do  le  by  the  parties 
diftraining}  but  the  party  aggrieved  by   fuch  irreguhrity, 
may  recover  full  fatfsfa£lion  for  the  fpccial  damage,  and 
no  more,  in  an  adion  of  trefpafs,  or  on  the  cafe.     But 
where  the   plaintiff  fhail  recover  in  fuch   a6iion,  he  (hall 
be  paid  his  full  cofts.     But  no  plaintiff  (hill  recover  in 
any  a£lion  for  any  fuch  irreguUrity,  if  tender  of  amends 
hath  been  made  by  the  party  difhainiiig,  iKtore  fuch  ac- 
tion brought.     17  G.  2.  tf.  38*  /  8,  9.  10. 

In  deft€tof  fuch  difirejs,  tt  fhall  be  laivful  for  two  fuch  ^^^^^^^^^-^^^ 
juflices  to  commie  fucb  per fn  to  the  commtn  gaoU  there  t7  remain  i.e;i, 
without  bail  or  mainprize^  until  payment  of  the  fame*    43  £1. 

C.  2.   f.  4. 
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Amara  to  W  !«•  4'^^ '/  ^^-^  j^'^y^"  Z^^//  negli&  t9  p»f  U  fuch  cviffurs^  tbi 
viH  Ky  the  fac  fucittding  tvirfiifs  Jball  Uvy  the  mrrears^  and  fiall  rnmkurfi 
ceedioiovcrfecrf.  ^^^,y  predtceffm  tbi  f am  wbicb  an  albwidu  bt  dm  t9  thim 

in  their  accounts^     17  G.  2.  c.  38.  f.  II* 
^a/T?"  ^h  ^^  ^^^^  '  perfon  charged  fhall  die  before  psyment  (which 

Ibft  pijnLt!'    !s  ^  thing  that  muft  nc^ds  very  frequently  happen),  it  hath 

been  doubted  how  far  the  deccafed's  goods  in  the  hands 
of  the  executor  or  adminiftrator  are  liable  to  anfwer  the 
fame.  As  in  the  cafe  of  Stgpbeas  againft  Evans  and  othen, 
£.  I  G.  3*  William  Vefty  was  affcfled  to  the  poor  rate,  and 
died  inteltate.  Adminiftration  of  his  goods  was  granted 
to  Jobn  Stipbins  the  plaintiiF.  After  which,  two  juftices 
executed  a  warrant,  in  which  warrant  the  faid  aflefloieot 
was  recited)  and  in  the  faid  warrant  it  was  alfo  recited 
that  it  appeared  to  the  juflices  on  the  oath  of  the  late  over- 
feer,  that  the  fum  afleflfed  had  been  demanded  of  the  faid 
lyilliam  Vefty^  and  (fince  his  deceafe)  of  his  widow  and 
reprefentative  Sujarmab  Vtfey^  and  that  they  refufed  to  pay 
the  fame  ;  therefore  the  juftices  require  the  oflker  to  dif- 
train  the  goods  and  chattels  of  the  late  Wiltiam  Vefiy*  An 
adion  of  trover  was  brought  by  Suphgnt  the  adoiiniftra- 
tor,  and  a  fpecial  cafe  was  ftated  for  the  opinion  of  the 
court  i  and  the  queftion  as  ftated  was.  Whether  the  dif- 
training  and  taking  and  felling  the  cattle  which  were  the 
goods  of  William  Vefey^  in  the  hands  of  the  plaintiflF  his  ad* 
miniftrator,  by  virtue  of  the  faid  warrant,  was  lawful,  or 
not  ?— 'Mr.  Norton^  on  behalf  of  the  plaintiff,  argued  that 
it  was  not  lawful,  and  that  an  adion  of  trover  is  main- 
tainable againft  the  parifli  officers  for  taking  them.  And 
he  made  three  objections:  i.  It  was  a  bad  raii%  being 
made  to  reimburfe  an  overfeer,  for  the  overfeer  was  not 
obliged  to  advance  the  money  without  a  previous  rate ; 
and  he  may  reimburfe  himfelf  out  of  the  next,  made  in  his 
own  time  :  And  it  was  made  for  half  a  year,  whereas  it 
ought  not  to  have  been  for  longer  than  a  month.  2.  Here 
was  no  refufalhj  the  reprefentative  to  pay  the  money.  And 
there  can  be  no  diftrefs,  without  a  previous  demand  and 
refufal.  The  refufal  was  made  by  Vefiy  who  is  dead; 
and  by  the  widow,  who  was  not  in  fa£t,  tho'  (he  is  in  the 
warrant  ftated  to  be,  his  reprefentative.  3.  Suppofing  the 
rate  and  uunrant  to  be  good ;  yet  the  goods  of  Fefif  vt 
not  diftrainable,  in  the  hands  of  his  perfonalreprefenttuve, 
for  a  rate  made  upon  Fifiy  himfelf.  There  is  no  tnftance 
of  it»  nor  any  cafe  to  fupport  this  ;  therefore  it  ou^bt  not 
to  be  fupporced.  Nor  is  there  any  necceffity  for  it;  for 
the  poor  cannot  fuffer  by  the  non-payment  of  this  money } 
there  a^  other  provifions  for  raifing  the  money.  This  is 
a  io/ui  cmijfus^    The  ads  of  parliament  give  no  foch  power 

8  to 
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to  the  jttfticeSy  as  to  grant  fuch  a  warrant ;  and  nothing 
can  he  intended  in  favour  of  their  jurifdi£lion.     It  is  not 
the  tbing  that  Is  rated,  but  only  the  pirfin^  the  occupier  i 
and  theftatutc  gives  the  means  of  compelling  it«    The  re- 
fufal  to  contribute  according  to  the  afleflment  is  treated  as 
an  offence,  and  the  fiffindir  is  to  be  Tent  to  gaol.     But  the 
executor  or  adminlflrator  is  not  an  ofienden    It  is  a  per- 
fona)  charge.     An  overfeer  could  not  bring  an  action  for 
it,  even  againft  the  perfon  charged.    He  muft  purfue  the 
particular  remedy  appointed  by  the  ad.     And  if  fo,  the 
court  will  never  extend  the  remedy  againft  a  reprefenta- 
tive.    If  an  adminiftrator  Ihould  pay  this  rent,  he  might 
be  guilty  of  a  divaftavit.     And  the  compulfion  by  diftrefs 
will  not  alter  the  cafe,  or  be  an  excufe  for  a  dtvajlavitj^^ 
Mr.  Bijhopy  on  the  other  fide»  for  the  juftices  and  parilh 
officers :  The  court  will  not  now  enter  into  any  objedion 
to  the  rati.     The  only  queftions  therefore  are,  as  to  the 
warranty  and  as  to  the  aflets  being  diftrainable  in  the  hands 
of  the  nprefintafhi  ?    As  to  the  demand  of  the  money 
upon  Fefiy  htmfelf,  it  was  made  upon  him,  and  is  fo  ftateo. 
And  as  to  the  demand  upon  thereprefentative,  the  end  and 
ihtention  of  this  fpecial  cafe  was  to  fettle  the  material 
point,  the  real  queftion,  Whether  the  goods  of  the  perfon 
rated  are  or  are  not  diftrainable  in  Che  hands  of  the  repre- 
fentative  ?    The  practice  is  on  our  fide,  that  they  are.    It 
is  no  anfwer  to'fay  that  other  people  are  liable  to  pay,  If 
the  perfon  rated  does  not :  The  qucftion  is.  Whether  the 
reprefentative  of  the  perfon  rated  is  or  is  not  liable.^    The 
authority  to  make  this  warrant,  and  to  make  the  diftrefs 
in  obedience  to  it,  is  founded  upon  the  ftatute  of  the  43 
Elh*  which  gives  the  remedy  by  diftrefs,  on  refufal  to  pay. 
The  demand  of  the  money  is  to  be  made,  and  in  the  pre* 
fent  cafe  was  a&ually  made,  upon  the  .(ferfon  aflefled  % 
and  that  made  it  a  debt  from  him.    There  was  no  need 
of  a  demand  upon  the  reprefentative.    The  aiTets  were  aU 
ready  become  liable,  and  remained  fo  in  his  hands.     As  to 
the  danger  of  a  devaftavitj   a  reprefentative  could  not  be 
guilty  of  a  devaftavit^  even  by  paying  a  Ample  contrail 
debt  before  a  bond  debt,  if  he  had  no  notice  of  the  bond 
debt:  And  the  diftrefs  made  upon  htm  would  be  a  juftlfi- 
cation  to  him  for  paying  it  under  the  compulfion  of  fuch 
diftrefs.    I  do  not  fay,  that  the  executor  or  adminiftrator 
could  be  fent  to  gaol,  for  non-payment  of  this  debt;  but 
yet  the  aflets  in  his  hands  are  diftra<nable,  as  the  proper 
fund  out  of  which  it  is  to  be  paid  %  efpecially  as  no  a£lion 

would  lie  for  it  (as  Mr.  Norton  agrees }• Mr.  Nort§n^ 

in  reply  :  No  anfwer  at  all  has  been  given  to  my  objedion 
V9  the  ratt  IxizXU    And  I  Giy,  that  even  if  the  adminiftra* 
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tor  were  admitted  to  be  liable  to  pay,  yet  fiill  tb^e  ought 
10  have  bet-n  a  previous  deiriind  upon  him.  No  (uch 
pr^icc  as  what  Mr.  Bijhsp  fpeaks  of,  is  fiated  in  the  cafe  \ 
and  therefore  the  court  will  intend  that  there  is  none  fuch. 
And  I  believe  there  is  none.  1  never  heard  of  it  before* 
I  take  it  to  be  dire£l1y  the  other  way.  And  at  all  events, 
the  p  ^iT  cannot  fufFer;  for  there  ^re  other  perfoos  who 
n)u(i  mdke  up  the  deficiency,  in  cafe  this  man  do  not  pay. 
This  is  fcarcea  folvent  eftate  ;  becauTe  the  widow  has  re* 
nounccd  adminiftration,  and  it  is  granted  to  a  creditor 
This  is  a  charge  up'>n  the  perfon,  which  dies  with  him : 
Like  cofts  payable  by  one  who  dies  \  (for  which  a  bill  in 
chancery  cannot  be  revived  |  and  fo  in  this  court,  upon 
informations,  they  are  gone  by  the  death  of  the  party;] 
and  the  adminiArator  cannot  pofiibly  know  in  whatcourfe 
of  adminiftration  to  pay  this  rate.  If  an  executor  or 
adminlftrator  pays  a  debt  of  a  lower  nature^  at  that  time 
knowing  of  oihers  of  an  higher,  it  is  undoubtedly  a  dg* 
vaftavlt.  And  here  there  may  be  debts  of  an  higher  na- 
ture, v^hich  the  adminiftrator  may  know  of.  And  if  he 
is  obliged  to  pay  it  under  compulfion,  he  ought  to  pay  it 
without  compulfion.  It  is  a  charge  impofed  \  not  a  debt* 
The  cafe  was  left  *  open  upon  its  being  ftated  at  the 
trial,  to  all  or  any  other  objedlions  that  could  be  made 
upon  the  face  of  it.  There  were  other  debts  bcfidci 
this.  V.  By  Mr,  J.  Dinifon  :   That   makes  no  differ- 

ence. The  queftion  is  ftated  particularly  upon  this  cafe  | 
and  is  confined  to  the  lev)ing  the  money  upon  the  repre- 
fentative  of  the  perfon  charged.  I  (boiild  think,  the  event 
muft  have  often  happened  in  fa£l  anJ  experience.  The 
pradlice  is  not  ftuted.  But  however,  the  queftion  is,  wbal 
the  law  15,  and  not  what  the  pra<!}ice  is.  It  is  a  rule,  that 
upon  a  new  ftatue  which  prefcribes  a  particular  rernedy,  no 
remedy  can  be  taken,  but  the  particular  remedy  preforibed 
by  the  ftatute.  Therefore  clearly,  no  aSion  of  debt  will 
lie  for  a  poo:  rate.  The  remedy  given  by  the  zSt  of 
the  43  £i.  mutt  be  confidered ^ith  analogy  toother  like 
cafes.  This  /tatute  confiders  the  perfon  rated  and  refuf- 
ing  to  pay,  as  an  oftender  And  it  gives  no  authocity 
but  to  diitrain  the  goods  of  the  offender.  Therefore  na 
goods  aie  !i<>ble  to  be  diilraincd  by  the  words  of  this  ad,. 
but  the  ^oods  ot  the  ofFcnJci  himfelf.  1  never  apprehend* 
ed,  th<!i  the  goods  of  the  perfon  aflcfTed  to  the  rate  can  be 
charged  in  the  hanJs  of  the  reprefentative.  And  there- 
fore (as  at  prefenc  advifcd)  I  Qiould  think  that  this  aidion 
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will  lie  for  taking  them.    I  agree  that  this  is  in  the  nature 
of  an  execution:  But  yet  it  is  perfonal ;  and  I  do  not  know 
that  it   is  a.  UfH   upon  the  afiiris.-—— -Mr.  J.  IVilmot 
cpncurred  I   and    faid,   he.  had   no  doubt  about  it.     He 
thought  the  intention  of  the  fpecial  cafe,  which  (iates  a 
particular  queftions  appeared'  to  be,  to  fubmit  this  quef- 
tioa  only  to  the  court.     As  to  the  objed^ions  that  have 
been  made  to  the  rate  \  the  firft  is  of  no  great  import- 
ance :  'For  tho'  you  cannot  make  a  rate  to  reimburfe  over- 
feers;  yet  the  overfeec  may  immediately,  whili^  in  office^ 
reimburfe  himfelf  out  of  the  next   money  raifed  for  the 
rate.     As  to  the  fecond,  he  faid,  he  believed  that  whatever 
the  law  might  be,  the  pradice  was,  not  to  make  tbefd 
rates  monthly.     On  the  merits  :  It  is  not  ftated  in  tbtf 
caji^  that  a  demand  was  made  even  upon  Vefiy  (the  prrfon 
affibfled),  and  that  he  refufed  payment ;  tho'  it  is  fo  recited 
in  the  vmrrani.     But  that  is  not  material.    For  I  have 
BOC  the  leaft  doubt,  but  that  the  reprefentative  ought  to 
bave  i>een  convened  before  the  juftices,  and  afked,   what 
he  had  to  £ay  why  he  ihouid  not  pay  the  rate  ailcfled  upon 
Vifrj  his  inteftate.     This  cafe  feems  to  be  like  zfcin/aciai 
upon  a  judgment:  Upon  which,  execution  cannot  be  foed 
out  againft  the  reprefentatives,  without  aflcing  them  what 
they  have  to  alledge  why  it  fliould  not  be  taken  out.     AC 
the  time  of  the  tefie  of  the  warrant,  they  were  the  goods  and 
chattels  of  the  reprefentative.    If  the  tefte  had  been  prior  to 
the  death,  they  would  have  been  the  goods  and  chattcils  of 
the  deceafed.     But  if  tefted  after  his  death,  they  are  not  his 
goods  and  chattels,  but  the  goods  and  chattels  of  the  re* 
prefentative.     Thereforrif  the  money  had  been  demanded 
of  the  reprefentative,  I    fliouId  have    had   great  doubt, 
whether  this   warrant  and  diftrefs  would  not  have  been 
good.    For  I  cannot  think  that  by  the  death  of  the  (lerfon 
charged  with  this  rate,  the  afleiTment  before  made  upon 
bim  and  demanded  of  him  would  have  been  quite  gone 
and  loft  to  the  parifli,  and  could  not  have  been  any  way 
come  at.    For  tho'  it  may  be  a  charge  upon  the  perfon^ 
yet  it  is  a  charge  upon  him  in  refpe6^  of  the  thing  occu- 
pied.    And  tho'  he  be  called  an  ofiender,  if  he  refufe  to 
pay  it  \  yet  he  can  be  no  otherwife  confidered  as  an  of- 
fender, than  every  other  debtor  who  rcfufes  or  neglefts  to 
pay  his  debts,  and  thereby  renders  his  perfon  and  goods 
liable  to  be  taken  in  execution,  is  fo  far  treated  as  an  of** 
fender,  till  he  fliall  comply  with  the  judgment  awarded. 
And  in  experience  I  know  it  to  be  the  cafe^  that  thefe 
payments  by  executors  or  adminiftrators  are  often  allowed 
to  go  in  difcharge  of  the  aiTets  of  the  teftator.  or  inteftate  •$ 
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tho'  I  do  not  remember  that  it  has  been  (ettled  in  whit 
courfe  of  adminiftratioiu  Indeed  it  might  be  of  too  much  - 
confequcnce,  to  pat  it  into  the  power  of  juftices  of  the 
peace  to  determine  upon  the  adminiftration  of  afleta^  as  to 
the  courfe  in  which  they  are  to  be  adminiftred.  In  a  cafe 
of  li^allis  and  Hnvit^  at  GuiUbaUt  at  the  fittings  after 
Hilary  terix),  5  G.  2.  before  L.  Ch.  J.  Ejn^  in  an  adion 
of  trerpafS)  two  aldermen  of  Londtn  had  made  a  warrant  to 
diftrain  a  man  for  a  poor  rate.  The  man  died  ioteftate. 
But  before  that,  there  had  been  a  demand  made  upon 
him,  and  refufed  by  him»  and  a  warrant  of  diftrefs  granted 
upon  his  refufal.  And  then  he  died.  Ejn  Ch.  J.  held 
that  a  diftrefs  could  not  be  made  after  his  death  ;  or  if  it 
could,  yet  the  reprefentative  ought  to  have  been  fammon* 
cd  :  And  he  held  the  property  to  be  changed.  A  cafe  was 
made  for  the  opinion  of  the  court  of  common  pleas :  But 
I  could  not  hear  what  became  of  it :  L.  Ch.  J.  Eyn  was 
a  great  lawyer.  It  would  be  ftrang^,that  a  diftrefs  (hould 
be  taken  upon  a  man's  goods^  without  hearing  him.  And 
ic  would  make  great  confufion  in  the  adminiftratioo  of 
aflcts.  He  may  have  paid  or  retained  judgment  debts» 
prior  tp  this  diftrels  for  the  ^ate.— Mr.  Gmld  was  re- 
tained to  take  notes  for  the  defendants.  But  he  faid,  that 
if  Mr.  N^rtm  inftfted  upon  the  want  of  a  demand  from  the 
xeprefentative,  he  could  not  pretend  to  maintain  the  cafo 
on  the  part  of  the  defendants.— Mr.  Ji^Dtmfrn  and  Mr. 
J.  Wilmst  faid,  that  this  was  an  eflential  circunaftance. 
And  by  the  court  (L.  Mamfitli  Ch.  J.  and  Mr.  J.  F»fitr 
being  abfent)  judgment  was  given  for  the  plaintiff  the  ad« 
miniftrator.    Burr*Mansf.     1152.    £/0ci.  iS/^.  284. 

[Note,  The  arguments  in  this  cafe  are  here  recited 
fomewhat  at  large,  in  order  to  bring  in  as  much  light  u 
may  be  upon  this  fubjed  \  efpecially  as  no  other  cafe  hath 
occurred,  wherein  this  point  hath  been  confidcred.  And 
this  particular  cafe,  as  appeari,  was  determined  on  its 
own  peculiar  circumftances,  namely,  for  want  of  fum- 
moning  the  adminiflrator.  So  that  the  principal  point 
ieemeth  yet  to  remain  undetermined  ;  which  includes  in  it 
thefe  particulars :  i  •  Where  the  warrant  of  diftrefs  is  made 
out  during  the  lifetime  of  the  perfon  aflefled,  whether  the 
officers  can  follow  the  goods  into  the  hands  of  the  admi« 
niftrator.or  any  other,  without  taking  notice  of  any.perfim 
as  executor  or  admtniftrator  ?  2.  Where  the  warrant  of 
fliftrefs  is  not  made  out  till  after  the  death  of  the  perfea 
afleftedf  whether  on  fummoning  the  admioiftrator,  and  re* 
f Dfal  by  bioii  U19  oncers  can  diftrain  the  gooda  in  the  fafoda 
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of  fuch  adminiflrator  ?  3.  Whether  the  adminiflrator  him* 
felfmay  beaflefied  in  a  fucceeding  rate,  as  for  arrears; 
and  on  che  aflelTment  being:  confirmed  at  the  feffions  upon 
hia  appeal,  whether  diftrefa  may  be  made  as  of  his  own 
goods,  and  whether  for  deftSt  of  difirefs  he  may  be  com- 
mitted ?  4..  In  what  courfe  of  adminiftration  fuch  aflTeflmenc 
fliall  be  efiiroated  ?  And  if  the  adminifirator  (hall  plead 
before  the  joftices  debts  of  an  higher  nature,  or  infuffi* 
ciency  of  aflets ;  whether  and  how  far  the  juftices  are  to 
take  notice  of  fuch  plea,  and  how  or  in  what  manner  they 
Ihall  determine  the  fame  ?] 

E.  5  G.  K.  and  XJuoxiOr.  Upon  great  debate,  and  QttCvamk 
fearch  after  precedents,  it  was  held,  that  a  artiorari  would 
not  lie  to«  remove  the  poor  rate  itfelf,  the  remedy  being  to 
appeal,  or  by  aAion  when  a  difirefs  is  taken,  which  will 
anfwer  all  the  ends  of  juftice  in  coming  at  an  equal  rate  ; 
whereas  if  the  rate  itfelf  ihould  be  required  to  be  fent  up^ 
great  inconveniences  and  delays  would  follow.  Sir.  932, 
Cafes  o/S.  317. 

E*  7  6.  i,^  K.  and  the  juftices  of  Sahp*  The  true  ob« 
jc£tion  againft  a  certiorari  is,  that  if  rates  were  removeable, 
the  poor  might  be  ftarved  whilft  the  rates  were  depending  ; 
and  therefore  the  court,  from  the  great  inconvenience  that 
would  attend  the  removal  of  rates,  have  refufed  to  do  it* 
I  Sff.C.  201.    Ar.  975. 

//•  Tapcing  others  in  aid* 

If  the  faii  juftices  do  perceive    that  tht  inhabitants    of  Hamired  con  ri^ 
any  parijb  are  net  ablt  to  levy  among  themfetues  fuj/icient  fums  ^"i^y. 
for  the  purpofes  afore/aid^  then  the  f aid  two  juflices  (i  Q^) 
fiall  taxy  rate^  and  ajfefs  as  aforefaid  any  other  of  other  pa^ 
rijhesy  or  out  of  any  parijh  within  the  hundred^  to  pay  fuch 
fums  to  the  churchwardens  and  overfeers  of  the  {aid  poor  parijh^ 
for  tbefoid  purpofes^  as  the  faid  jujiius  Jhali  think  p.     43  i- !• 
c.  2.  f.  3» 

That  the  inhabitants  of  any  parijbare  not  able]  H.  8  jfn. 
Or<)er  of  twojuftices  :  The  cafe  was  thus  :  There  were 
two  vills  in  one  parifh,  and  the  jufiices  recite  in  their 
order,  that  one  of  the  vills  was  very  rich,  and  the  ocher 
very  poor  ;  and  further,  that  the  vill  which  was  ri^^'n^  did 
not  pay  half  fo  much  to  the  poor,  as  the  poor  vill  did. 
Objected,  i*  On^  vill  ought  not  to  contribute  to  another, 
becaufe  the  ftatute  mentions  parifhes  only.  2.  The  rea- 
fW  Riv^n  for  cbaretog  the  rich  vUl  (o  contribute  to  the 
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poor  viil  is  uncertain  ;  viz,  becaufe  thty  do  not  pay  half 
fo  much  as  the  poor  vill  does*  without  (hewing  chat  either 
vili  pays  any  thing  to  the  poor.  By  the  court :  As  to  the 
Arft  objedion,  furely  thi»  will  come  within  the  equity  of 
the  Oattite,  though  the  ftatute  only  makes  mehtion  of 
*  farijhes\  and  it  is  highly  reafooabie^  that  one  vili  ihoiikl 

contribute  to  another  in  th^  fame  pariOi.  B«f  this  order 
muft  be  quafiied  on  the  iecond  objedtoa,  for  the  uaccr* 
tainty*    FoU^y  23. 

Then  ihs  Jaid  two  juJlUes^  T.2  J.  2.  K.  and  Grufif. 
TttffJUmn  rated  the  adjacent  parifhes :  Qua(hed  j  becaufe 
the  itacute  appoints  it  to  be  done  by  the  two  juftices,  and 
hereby  they  prevent  an  appeal.     Cafes  of  S^  259. 

Thefaid  two  jujl Ices JhallfoXy  rate^  and affefi^  T.'ri  G.  2. 
S/.  Mary\  and'  St,  Peter  and  PauN  rn  Marlb^reugb. 
Two  juftices  order  the  churchwardens  and  overfeers  of 
St.  Piter  and  PauPs  to  aflefs,  raife,  and  levy  a  fum  to- 
wards the  maintenance  of  the  poor  of  8t,  Afary's.  But 
the  order  was  quafhed  by  the  court ;  becaufe  thejuftice^ 
had  delegated  their  power  to  the  churchwardens  and  over- 
feers i  whereas  by  the  ftatute  they  themfelves  are  to  make 
the  rate  on  all,  or  on  particular  perfons.     Str.  11 14. 

In  this  cafe,  a  mandamus  was  moved  for  to  the  juftices, 
to  make  a  rate  for  the  fupport  of  the  ^oorofthe  parifh 
of  St.  Maryh ;  which  was  oppofed,  becaufe  the  parifh 
officers  ought  to  make  the  rate,  and  the  juftices  are  only  to 
fign-ic.  To  which  it  was  anfwefed,  that  this  motion  was 
grounded  on  this  claufe  of  the  ftatute  ;  and  thereupon 
a  mandamus  was  granted,  direded  to  the  juftkes  ;  and  as 
this  is  a  matter  of  right,  they  ought  ro  make  a  return. 
16  Vin,  416. 

And  the  juftices  are  to  make  the  taxation,  and  leave^ 
it  to  the  churchwardens  and  overfeers  to  levy  it*  2  SaU» 
480. 

Jny  other  of  ether  parijhes]  M,  32  C.  2.  Refolved,  That 
the  juftices  may  impofe  the  charge  upon  any  of  the  inba* 
bitants  of  the  neighbouring  parifhes,  and  are  not  obliged 
to  put  a  general  tax  upon  the  whole  pariQi.  CmJk.  3091 
I  Vtntr.  350.  ^ 

7^.  1 2  G.  K*  and  Boroughfen^  There  was  a  taxittoo  of 
feveral  perfons  in  a  parifh  :  Objeded,  that  it  (bouM  be  of 
all  the  perfons  in  a  particular  place  or  pari(b»  The  court 
thought  it  unreafonable,  that  feveral  ptrfoDS  in  a  parifll 
(hould  be  charged,  and  not  all,  but  that  the  words  of  tht 
aa  are  very  ftrong  ;  and  did  not  quafti  the  0|da  for  ihsl 
•bjeftion.     /i/7,    29. 
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ffltiintbibunJredJT.g/fn.  Borough/tn  znd  St.  John^s. 
Motion  to  quafll  an  ordtr  cf  two  juftices  ;  for  that  it  doth 
Tiot  appear  upon  the  order,  that  the  parifli  which  is  charg- 
ed to  aid  the  parifb  that  is  not  able  to  maintain  its  own 
poor,  is  within  the  fame  hundred.  And  quaihed  by  the 
whole  court.     FoUy^  27* 

H.  8  Jn»  Motion  t^  qu  ifii  an  order  of  two  jufticts^ 
which  was  made  to  aflef^i  the  parifhes  of  St.  Stephtn  and 
St*  Mary  Magdaltn  in  Norwcby  in  aid  of  the  parifii  of 
St*  t^enedi^f  which  was  not  able  to  maintain  us  own  poor* 
Obje<Slioo  :  }  hefe  parilhes  are  not  in  the  fame  hundred  ; 
it  is  in  Nfirwich  where  there  is  no  hundred,  fo  the  jufficcs 
have  no  jurifdidlion.  And  by  Holt  Ch.  J.  The  order 
ipuft  be  quaihed.     Foley,  31. 

.£.  31  G.  2.  K.  and  the  tything  of  MiUand,  Two  juf- 
tices tax  the  inhabitants  of  the  tything  of  Milhnd^  in  aid 
of  the  parifli  of  St.  Peters  CheefMl^  in  the  fame  county^ 
Th^  feiSons  confirm  the  order,  fetting  forth,  that  the. 
tyfhing  of  MiUand^  and  the  parifli  of  St,  Peter* i  Cheefebill^ 
both  lie  in  the  fame  liberty  of  tbe  foke  where  the  faid 
parifli  lies.  ~On  referring  it  back  to  the  fcffions  to  be 
more  particularly  lifted,  it  appeared  (fubftantially)  to 
be  a  hundred,  though  called  by  another  name.  And  the 
court  held,  ihey  were  not  reflrained  to  the  particular  word 
hundred^  but  it  ii  fufficient  if  it  be  fignified  by  any  word 
equivalent.  And  the  orders  were  afErnied.  Burr*  Mansf* 
576.  , 

In  the  cafe  of  K.  v.  T.  Holbtcbe  efq.  and  another,  it  wae 
determined,  tha^  county  juflices  cannot  rate  a  parifli  with- 
in  their  jurifdidion  in  aid  of  another  parifli  lying  within  a 
borough  which  has  an  exclufivc  juiifdi£lIoa.    Durnf*  and 

As  tbe  [aid  jufiiees  JhaU  tbink  fit]  E.  il  (?.  K*  and  ft. 
Mary's  in  xVlar,Horougb»  An  order  was  made  for  a  neigh- 
bouring parifli  to  contribute »yi  long  as  we  tbe  faid  jnftietf  * 
fhail  tbtnkfit.  But  by  the  court,  It  muft  be  quaflicd  ;  for 
the  difcretton  that  is  left  in  the  juftices,  is  as  to  the 
quantum^  and  not  as  to  the  duration  of  the  contribution. 
Str,  700. 

M.  6  IV.  K.  and  Knigbtly.  A  fum  in  grofc  was  taxed 
upon  a  neighbouring  parifl),  for  a  whole  year ;  which  wa§ 
objeded  to  as  unreafonable,  becaufe  their  ability  may 
change :  ncverthelefs  the  order  was  confirmed.     Comh*  309. 

T.  6  G.  K.  and  Telfcombe*  By  the  court :  The  order 
for  tbe  contributory  parifli  to  make  a  rate  at  6d.  in  the 
pound  is  ill  for  incertainty  :  it  fliould  have  been,  to  raife 

fuch  a  fum  cert^n.    Quaflicd,    Str.  314* 

T.  1% 
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T.  I  a  G.  2.  Cafe  of  the  pariih  of  St.  Piter  and  Paul  in 
Malborough.  Two  juflices,  reciting  the  inability  of  th« 
pariih  of  St,  Mury  to  maintain  its  own  poor,  order  the 
parifli  of  St.  Putr  and  Paul  to  contribute  6o1.  for  the  main- 
tenance of  the  poor  of  the  other  pari(h :  And  objedion  be- 
ing made  to  their  ordering  fuch  a  grofs  fum,  the  court  held 
it  in  that  refped  to  be  well.     Str.  f  1 14.. 

And  if  the  faid  hundred  Jhall  not  be  thought  by  thefaidjuf^ 
tices  ahte  and  fit  to  relieve  the  faidfeveral  parijhes  n$t  aUe 
U  prefuidi  fvr  themfelves  as  aforefaid^  then  the  ju/iices  at  their 
general  quarter  feffions  Jhall  rate  and  ajfifs  as  aforefaid  any 
ether  9/  other  farijhes^  or  out  of  any  parijh  within  the  aunty. 
43  El.  C,  2*  f.  3. 

T.  J  G.  K.  and  PercivalL  Order  of  feffions,  reciting 
that  the  pariib  is  not  able  to  maintain  its  own  poor,  nor 
any  other  pari(h  within  the  hundred  to  contribute,  tHlere- 
fore  the  juftices  at  the  feQions  tax  other  parifhes  in  an- 
other hundred  within  the  fame  county.  It  was  moved  jo 
quaih  it,  and  infiftcd  that  the  ftatute  gives  no  authority 
to  the  feffions  to  charge  people  out  of  the  hundred,  tilt 
two  juftices  have  inquired  whether  any  pari(h  in  the 
liundred  can  contribute:  The  firft  application  to  be  to 
two  juftices,  and  the  fecond  to  the  feiSoos.  Parker  Ch.  J. 
I  do  not  fee»  to  what  purpofe  it  would-be,  for  the  two 
juftices  to  make  an  order,  only  to  adjudge  that  no  parifli 
within  the  hundred  is  able  to  contribute.  We  will  pre* 
fume  the  feffions  is  fatisfied  of  that,  and  if  the  two  juftices 
ihould  make  fuch  an  adjudication,  yet  the  feffions  muft 
inquire^into  the  truth  of  it ;  and  if  no  order  appears, 
which  charges  any  parifli  within  the  hundred,  it  is  a  fuf- 
ficient  ground  for  the  feffions  to  ad.  If  the  two  jufti(ys 
had  charged  any  parifli  within  the  hundred,  that  would 
luve  flopped  the  feffions  from  proceeding  ;  and  the  fuffi- 
ciency  of  the  hundred  depends  on  this,  wjiether  two  iuf« 
tices  have  ever  charged  thchundred.— — -^lA/yi/JAaff- 
dred  Jhall  n$t  he  thought  by  the  faid  jujiices  tf^/f,— that  is,  if 
the  two  juftices  do  not  adjudge  it  fo^  If  two  juftices 
ihould  adjudge  the  hundred  not  able,  yet  if  other  two 
juftices  adjudge  the  contrary,  their  charge  would  be  goody 
and  the  feffions  be  oufted  of  their  jurifdiAion,  notwith- 
ftanding  the  firft  adjudication.  Eyre  J.  Here  are  two 
jurifdi^ions,  that  of  the  two  juftices,  and  that  of  the  fef* 
fions,  and  both  are  original  jurifdiAions.  They  are  dif- 
ferent in  all  refpe£ls,  for  the  two  juftices  have  no  power 
out  of  the  hundred,  nor  the  feffions  within  it.  There  need 
be  no  appeal  from  an  adjudication  of  two  juftices,  for  that 
would  be  to  appeal  from  ^  puUity,  And  the  order  wtt 
confirmed.    Str.  j$. 
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iii.  How  far  parents  and  children  are  liable  to  main'* 

tain  each  other. 

7hifatbir  and  prandfathir^  motbir  and  grandmother^  and  ^*!*."*'  ■"* 
thlldren  rftvety  poor,  /id^  blind Jamey  and  impotent  pc*fon^  or  \^^^^l 
etbir  p$or  perfin  not  able  to  work^  being  of  a  fvfficient  ability^ 
Jhall  at  tbeir  own  charges  rduve  and  maintain  every  fucb  poor 
perfon^  in  that  manner^  and  according  to  that  rate^  as  by  tbe 
juflicis  of  that  county  where  fueh  fufficient  perfons  dwell  in  thtir 
fijftons  Jhall  be  ajfe]fed\  on  pain  of  xou  a  months  43  £'• 
c*  2.  f.  7* 

tVbicb  penalty  Jhall  go  to  tbe  ufe  of  tbe  poor  of  tbe  fame  pa* 
rijb^  and  be  levied  byjome  or  one  of  the  churchwardens  or  over-' 
feerSf  by  warrant  from  two  fucb  ju/iices  (i  Q.)  hydijirefs  ;  or 
in  dtfeii  thereof  any  two  fucb  jujfues  may  commit  the  offender  to 
the  common  gaolf  there  to  remain  without  bail  or  mainpriKi^ 
iiH  tbe  faid forfeitures /ball  be  paid*     f.  2.  1 1. 

Father  and  mother'}  T,  g  An*  ^  and  Clenthan.     It  was  A  ram  it  not 
moved   to   quafli  an   order  upon   the  father  in  law,  to  j^^IJ^.^  "A^"' 
matntfiin  his  wife's  daughter,  his  wife  being  dead.     By  in  iiw  after  her 
the  whole  court :    The  hufband    ought   to  provide  for  mother't  deiUi, 
tbe  daughter  in  law  during  the  wife's  life,  in  the  right 
of  his  wife;   but  ywhen  the    wife  dies,  the   relation  is 
diflblved,  and  he  is  not  by  any  means  obliged  to  provide 
for  the  daughter  in  law  after  ner  mother's  death.    Foley^ 

39* 

E.  10  An.    ^  and  St.BotolpVs  Aldgate.    The  fingle  Kwhitwlfe'i 

quefiion  was.  Whether  the  hufband  ihali  be  chargeable  to  ^^"1'*V^*" 
maintain  his  wife's  children  by  a  former  hufband  /  and  it  * 

was  refolved.  He  was,  during  the  wife's  life,  in  her  right  $ 
but  not  after*    Foley^  42. 

There  was  an  order  upon  the  mother,  who  was  married 
to  a  fecond  hufband,  to  maintain  her  children  which  £he 
had  by  the  former  hu(band  :  But  by  the  court,  a  feme  co- 
vert cannot  be  charged,  but  they  ought  to  have  charged  her 
hufband.     Foley^^^, 

M.  7  G,  2.  K.  and  Dempfon.  It  was  moved  to  quafh  f ')J**^T'''^'  *''• 
an  order  upon  the  father  to  pay  a  certain  fum  weekly  to  his  away,"**  '"** 
fon's  wife,  his  fon  having  run  away  from  her  as  foon  as 
he  married  her,  and  (he  having  had  a  child  in  the  mean 
time.  To  this  order  two  exceptions  were  taken  :  Firft, 
that  it  appears  the  fon*s  wife  was  an  adulterefs ;  and  there* 
fore  the  hufband  himfelf  would  not  have  been  bound  to 
maintain  her,  much  more  the  hufband's  father  could 
nut.    To  this  it  was  anfwered,  and  allowed  by  the  court, 

ih«c 
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that  whatever  eflfcd  this  aS  of  the  wife  might  have  upon 
the  hufband,  it  could  not  have  any  upon  the  parifik. 
Secondly,  It  was  objcftcd,  that  the  ftatute  extends  only  to 
natural  relations,  and  for  this  purpofe  was  cited  the  cafe  of 
JT.  and  Munden  (hereafter  following) ;  and  the  court  was 
of  opinion  that  this  obje£lion  was  fatal^  and  that  the  ad 
doth  not  exiend  to  relations  in  law.  2  Barnardifl.  329. 
364.  Note,  Sir  John  Strange  in  his  report  of  this  cafe 
fays,  that  the  order  was  for  the  father  to  maintain  the 
Ton's  wife,  after  a  divorce  ti  m$n[a  ^  tbcr^  for  adultery. 
Sir.  955. 

^alldmolho"'*       Crand/athir  and  grandmother']   M.  7  C.   K.  and  Ravi. 
mu   er,       ^j^^  ri;p«f^</ grandfather  or  grand  mother. are  not  within  the 
ftatute;  for  a  bafUrd  \%  filius  populi.     2  Bulft.  344. 

H*  7  Cha»  Gerard^s  caf«r.  If  a  man  marries  a  granji- 
mother,  and  has  an  eftate  with  her  in  marriage  ;  for  this 
eftate  he  (ball  be  charged  to  be  contributory  towards  tho 
relief  and  maintenance  of  the  grandchild,  within  the  mean- 
ing of  the  (latute  :  but  otherwife  it  (hall  be,  if  he  has  not 
any  edare  or  advancement  by  his  marriage  with  her.  By 
tVhitiocke  and  Croke  Jv— But  by  Croke  J .  He  (hall  be  charg- 
ed with  keeping  the  grandchild  during  the  life  of  the  grand- 
mother his  wife  ;  and  if  (he  dies,  he  (hall  not  be  charged 
after  her  death.     2  Buljlr.  34.6. 

But  by  Holt  Ch.  J.  If  the  wife  dies,  be  muft  maintain 
t1ie  grandchildren,  though  the  relation  be  determined. 
And  he  faid,that  in  Gerard*%  cafe,  who  married  the  grand<^ 
mother  of  a  poor  perfon,  though  (he  died,  and  fo  the  re- 
lation was  determined,  yet  the  ftatute  was  to  be  conRrued 
by  equity,  an  J  that  he  was  a  grandfather  within  theftatute. 
Comb.  321.  405. 

But  in  the  cafe  of  2  Bulflr.  346.  it  iocs  not  appear 
that  the  grandmother  was  deadj  nor  is  there  any  refo« 
lution,  the  judges  diiferjfig  in  their  opinions.  16  Viner^ 
417. 

Upon  the  whole,  the  di(Hn£lion  feems  to  be  this  :  If  a 
mother  or  grandmother  marries  again;  and  was  before 
fuch  fecond  marriage  of  fufficient  ability  to  keep  the  child, 
the  hufband  (hall  be  charged  to  maintain  it;  for  this  be- 
ing a  debt  of  her's  when  fingle,  (hall  like  others  extend 
to  charge  the  hufband  ;  but  at  her  death,  the  relation  be- 
ing diffoived,  the  hufband  is  under  no  farther  obligation. 
1  Blackjl.  448. 

^  And  though  the  father  be  living,  yet  if  he  be  unable, 
the  grandfather  being   of  ability,  may  be  compelled  to 

keep 
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keep  the  grandchild,  and  alfo  to  pay  fo  much  money  as 
.the  juQices  (hall  think  reafonable  for  the  time  paft,   M.  6 
Jnn,  ^  and  Joyce.     16  Finer ^  423. 

AndchUehren]  T,  5  G,  K,  and  Munden.  Order,  recit-  A  foafn  l«wb 
ing  that  Munden  had  a  good  fortune  wtth  his  wife,  and  "''^^^^"Ij'^ji* 
that  her  mother  was  poor,  therefore  he  is  ordered  to  pro-  «ire*«  mocbeu 
vide  for  her*  By  Prott  Ch.  J.  The  cafes  which  have  hi- 
therto been,  were  either  where  the  judges  were  divided,  or 
the  matter  came  not  direAIy  in  quefiion,  or  was  onfy  a 
cafe  at  the  judge's  chamber.  It  never  came  judicialty  be- 
fore the  whole  court  till  now.  And  as  it  is  res  inte^ra^  oa 
confideration  we  are  aH  of  opinion,  that  the  fon  in  law  is 
not  boundy  either  within  the  words  or  intent  of  the  ftatute, 
^hich  provides  only  for  natural  parents.  By  the  law  of 
nature,  a  man  was  bound  to  take  care  of  his  own  father 
and  mother.  But  there  being  no  temporal  obligation  to 
inforce  that  law  of  nature,  it  was  found  neceiTary  to  eft^ 
bliih  it  by  ad  of  parliament,  and  that  can  be  extended  n^ 
farther  than  the  law  of  nature  went  before,  and  the  law 
of  nature  doth  not  reach  to  this  cafe.  And  the  order  muft 
bequathed.     Sir,  199. 

In  the  cafe  of  IValton  and  Sparky  E.  7  W.     Holt  Ch.  J.  GraAachildfca. 
fatd,  I'hat  the  word  children  in  the  ftatute  extends  to  grand' 
€bildren  \  becaufe  there  is  the  fame  natural  afFeAion.  Cafes 
ef  S.  2IO, 

But  00  cafe  hath  occurred,  wherein  the  fame  hath  been 
judicially  determined.  And  perhaps  there  may  be  fome 
doubt  as  to  this  point.  Natural  affedion  defcends  more 
flrongiy  than  it  afcends.  And  it  is  obfervable,  that 
whereas  the  fiatute  of  the  39  Eliz.  c.  3.  did  only  enad^ 
that  pannts  and  children  Ihould  mutually  maintain  each 
other^  this  ftatute  of  the  43  EUtu  enlarging  this  branchy 
extend  it  to  grandfathers  and  grandmothers^  but  doth  not 
fpccify  grandchildren  ;  by  which  it  may  feem,  that  the  par- 
liament did  not  intend,  that  the  obligation  ihould  extend 
to  them. 

Of  every  pavr^  eldy  hlind^  lame^  and  impotent  perforij  ^  The  order  moft 
asher  po^r  pirfin  not  able  to  work]   M,  13  W.    St.  Andrews  f^e^'rfonti*' 
XJmlerJbaft  and  ^aeob  Alendiz  d$  Brcta,   The  defendant  be-  po^r^ &c°and 
ing  a  jew,  had  an  only  daughter,  who  was  converted  from  oot  able  to 
jtt4ai&ii,.  and  embraced  chriftianity.     Whereupon  the  de-  ^®*- 
feodant  turnsd  her  out  of  doors,  and  refufed  to  allow  her 
any  maintenance.     On  complaint  to  the  feflions,  they  re- 
citing th4t  file  was  the  daughter  of  the  defendant,  and 
that  he  was  a  man  able  to  maintain  her,  made  an  order 
that  the  defendant  (being  very  rich^  (hould  allow  her  2cs« 

a  month. 
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Muff  He  ef  fuffi« 
dcfit  ability. 


lodefimtc  order 

)t|04ld« 


a  month.  Bat  becaure  they  did  not  alledge  that  flie  wtt 
poor,  or  likely  to  become  chargeable,  the  order  was  quafit« 
cd.«    L.  Raym.  699. 

E.  I  G.  K.  and  Gulky*  It  was  moved  to  quafh  aa 
order  of  fciBons*  The  order  fet  out,  that  one  Afary  Gul^ 
ley  was  in  a  poor  deftitute  condition,  and  that  her  father 
was  able  to  maintain  her,  and  therefore  they  make  an  order 
upon  him  to  allow  her  as*  6d.  a  week  till  further  order. 
Objeded,  It  did  not  appear  that  (he  was  lame,  blind, 
or  unable  to  work ;  fo  that  though  fhe  was  in  a  deftitute 
cpndition,  it  might  be  becaufe  (he  would  not  work:  And 
upon  this  exception  the  court  quaflied  the  order  of  felfions^ 
FoUy^  47. 

Sihg  ofafufficitnt  ability]  H.  11  An.  ^  and  Hai/at. 
Order  for  the  father  in  law  to  pay  fo  much  a  week  to  his 
daughter  in  law,  was  quafhed,  becaufe  it  was  not  faid  that 
he  was  of  a  fufficient  ability.     Cafes  of  S.  52. 

In  that  manner^  and  auording  to  that  rate^  as  by  tbojujlicii 
of  that  couhty  whore  fuch  fufficiont  perfons  dwell  in  their  feffions 
fhall  be  afftffed^  E.  5  An.  Jenkins*^  cafe.  An  order  of  fef- 
fions  was  made,  that  the  defendant  (hall  pay  is.  a  week 
towards  the  fupport  of  his  father,  till  that  court  fliould  or- 
der the  contrary.  Which  was  held  good  3  becaufe  it  was 
indefinite^  and  no  fet  time  limited  :  and  if  an  eftate  hap- 
pened to  fall  to  him,  they  might  apply  to  the  jufticei; 
ether  wife,  if  a  time  was  limited.    2  SaU.  534. 

By  the  juflicos  of  that  county^^ffbere  fuch  fufficient  perftns 
dwell]  Therefore  if  the  child  live  in  the  county  of  Middle^ 
fexp  and  be  maintained  by  the  pariih  there,  and  the  grand- 
father live  in  the  county  of  Suffolk^  the  juftices  of  Middle^ 
fex  can  make  no  order  therein,  but  the  juftices  of  the 
county  of  Suffili  muft  make  order.    1  Bnlft.  346. 

Pauper  oot  to  be  In  their  fejjims  Jhall  be  affeffed]  T.  9  An.  ^  and  JoiuSm 
^t  to  focii  fuf-  There  was  an  order  for  the  grandmother  to  take  care  of 
cieotperoa.  ^i^^  grandchildren,  and  by  the  order  they  fend  the  grand- 
children to  the  grandmother.  By  the  whole  court :  They 
cannot  fend  the  grandchildren  to  the  grandmother;  but  the  ^ 
juftices  ought  to  have  made  a  rate  upon  the  grandmother 
of  fo  much  a  week.     Poley^  4r. 

And  it  is  faid,  that  in  the  order  of  fciSons  it  oagbt  to  ap« 
pear,  that  the  party  to  be  relieved  is  become  chargeabk  to 
the  parifti ;  for  unlefs  he  be  fo,  the  parifli  has  no  graund 
of  complaint.     16  f^iner^  424.    K.  and  Trippings 

Penalty  of  S09.  a       On  pain  of  2  or.  a  month  ■  to  be  levied  by  di/lrefs] 

oioAth.  7;  32  (f  23  G.  2.  K.  and  Rebinfon.    The  defendant  was 

iadiaii 


The  order  noft 
be  made  by  the 
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coonty  where 
foch  fufficient 
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Ptoper  muft  he 
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indl^id  for  r^uHng  to  obey  an  order  of  feffions,  for  ma!n^ 
taining  his  two  infant  grandchildren.    It  was  moved  la 
arreft  of  judgment ;  and  urged,  that  this  is  a  new  offence: 
and  where  a  ftatute  creates*  a  new  oiTence,  and  gives  a  par- 
ticular penalty,  and  a  fpecific  method  of  recovering  the 
fame,  that  courfe  ought  to  be  purfued,  and  the  party  Oiall 
not  be  punKbed  by  indifimeoC.     By  L.  Mansfield  Ch.  J. 
The  rule  is  certain,  that  where  a  ftatute  creates  a  new  of* 
fence,  by  prohibiting  and  making  unlawful  any  thing  which 
was  lawful  before,  and  appoints  a  fpecifick  remedy  againft 
fuch  new  offence,  by  a  particular  fandlion  and  particular 
method  of  proceeding ;  that  method  muft  be  purfued,  and 
no  other :  But  where  the  offence -was  antecedently  puniih« 
able  by  a  common  law  proceeding,  and  a  ftatute  prefcribes 
^  particular  remedy  by  a  fummary  proceeding ;  there,  ei- 
ther method  may  be  purfued,  and  the  profecutor  is  at  li- 
berty to  proceed  either  a^  common  law,  or  in  the  method 
prefcribed  by  the  ftatute,  becaufe  there  the  fandion  is  cu- 
inulative,  and  doth  not  exclude  the  common  law  punifli- 
.roent.     In  the  prefent  cafe,  a  remedy  exifted  before  the  fta- 
tute of  the 43  EL    Fcr  difobedience  to  an  order  of  feffions 
is  an  offence  indlAabJe  at  common  law.     So  that  here  are 
two  remedies ;  one,  to  proceed  by  way  of  indictment  for 
difobeying  the  order,  where  the  weekly  payment  is  neg- 
le£ied  or  lefufed  to  be  made  \  the  other,  to  diftrain  for  the 
20S.  penalty  after  negled  of  payment  for  a  month.     The 
former  method  has  been  taken  in  the  prefent  cafe:  And 
there  is  no  doubt  but  that  an  indidlment  will  lie  for  dif- 
obeying an  order  of  feflions.     And  the  court  were  unani- 
jmoufly  of  opinion,  that  the  judgment  ought  not  to  be  ar» 
refted.  Burr.  Mamf.  799. 

•  Wbtnas  fimetimes  nun  run  awoy^   kaving  thtir  wives  Parenti  rnnnmi 
snd^  children^  and  fomitimes  women  run  away^  having  their  *^*^» 
ihildren  upon  the  charge  of  the  parijh^  although  fuch  perfons   • 
have  fame  eflates  which  would  eofe  the  parifb  of  their  charge 
in  whcle  or  in  part  |  Itjhail  be  lawful  for  the  churchwardens 
or  9verfeersy  where  any  fuch  wife^  child^  or  children  ftjall  be 
fo  left  J  on  application  to^  and  by  warrant  or  order  of  twojuf^ 
ticest  to  take  andfeizefa  much  of  the  gocds  and  chattels^  and 
receive  fo  much  of  the  annual  rents  and  profits  of  the  lands  and 
tenements  of  fuch  bufiand^  father ^^  or  mother^  as  fuch  twojuf 
ticesft>all  order  and  direQ^  towards  the  d^f charge  of  the  parifb 
or  place  where  fuch  wife^  child,  or  children  are  left^  for  the 
bringing  up  and  providing  for  fuch  wife,  child^  or  children  5 
which  warrant  or  order  being  confirmed  at  the  next  quarter 
feffions^  itfhalljbe  lawful  for  the  juflices  there,  to  make  an  or* 
4er  for  the  churchwardens  or  overften  to  difpoje  of  fuch  goods 
VOL.  III.  3  B  «r 
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vr  ebattils  by  faU  or  etherwlfe^  or  fi  much  of  them,  for  lit 
purpofes  aforefaidy  as  thi  court  Jhall  think  fit,  and  to  nceive  the 
rents  and  profits^  or  fo  much  of  them  as  Jhall  be  ordered  bj 
the  faid  Jejfioniy  of  his  or  her  lands  and  tenements  for  thepser^ 
pofes  aforejaid.     5  G.  c.  8.  f.  !• 

Jnd  the  /aid  churchwardins  and  overfeers  Jhall  he  account'" 
able  to  the  jujiices  at  the  quarter  fejjionsfor  all  fucb  money  as 
they  Jhall  fo  receive,     f.  2. 

And  further  to  compel  hufbands  and  parents  to  maintaiti 
their  own  families,  the  law  hath  arfo  provided,  that  all 
perfons  who  run  away  and  leave  their  wives  or  children^ 
whereby  they  become  chargeable  to  any  parijh  or  place^  (hall  be 
deemed  rogues  and  vagabonds ;  and  punilhed  as  foch  by  the 
vagrant  aft  of  the  17  G,  2.  c.  5.. 

And  by  the  fame  ad,.  All  perfons  who  threaten  to  run 
away  and  leave  their  wives  or  children  to  the  pariQi,  fhafl 
be  deemed  idle  and  dijbrderly  perfons  \  and  (hall  on  con- 
vidion  before  one  jufiice,  by  confeilion,  or  oath  of  one 
witnefs,  be  committed  to  the  houfe  of  correAton,  there  to 
be  kept  to  hard  labour  for  any  time  not  exceeding  one 
month. 

.And  whereas  feveral  perfons  by  thei/  wilful  default  and 
negle£t,  permit  their  wives  and  children  to  become  charge- 
able 10  their  pari(h  :  It  is  enaded,  that  if  it  (ball  be  made 
appear  to  two  juftices,  that  any  fuch  perfon  doth  not  ufe 
proper  means  to  get  employment ;  or  if  he  is  able  to  work, 
by  his  neg1e(3  of  work,  or  by  fpending  his  money  in  ale- 
houfes  or  places  of  bad  repute,  or  in  any  other  improper 
manner,  and  doth  not  apply  a  proper  proportion  of  the 
money  he  earns  towards  the  maintenance  of  h'ls  wife  anA 
family,  by  which  they,  or  any  of  them,  become  chargeabib 
to  their  pari(h ;  he  (hall  be  deemed  an  idle  and  difor- 
derly  perion,  and  puni(hed  accordingly.  32  (?•  3.  e.  4^. 
/.  8.  (^J 

Foroi  of  an  order  to  feizc  the  goods,  and  receive 
the  rents  of  the  lands,  of  parents  or  hufbands 
having  run  away. 

r   To  the  churchwardens  and  overfeers  of 
Weftmorland»^       the  poor  of  the  parifh  of  ^X^ 

L       the  faid  county.  ^;3r 

\JiT  H  £  R  £  A  S  //  appears  unto  us  whofe  names  are  here" 

^^    unto  fet  and  feals  affixed^  two  of  his  maje/iy*s  jujiices 

of  the  peace  for  the  faid  county^  as  well  upon  the  comfJaint  and. 


(a)  The  manner  of  which  poniihmiAt,  fee.  tide  agrcntft 


«ffS- 


t&OOt*     (Rate.)  739 

€ppVuaiion  of  the  churchwardens  end  evirfeers  of  thi  poor 
'  of  thi  partjh  of  —  aforefaid^  in  the  county  afonfatdy  as 
upon  dui  proof  upon  oath  btfure  us  madt^  that  A.  O.  late  of 
the  parifl}  of  ■  afore/aid^  in  the  county  aforefaid^  yio^ 

many  both  gene  away  from  bis  p/aci  of  abode  at  ■  in 

the  parijb  afonfaid^  into  form  other  county  or  placoy  and  bath 

left bis  WifOy  and  —  their  childnn^  upon  the  cbargo 

of  the  parifl)  of aforefaid^  the  place  of  tbeir  lafi  legal 

jfettlement^  and  that  the  faid  A.  0«  batbfome  ^ate  whereby 
to  eafe  the  faid  parijb  of  their  faid  char  gey  in  whole  or  in  part^ 
IVe  do  hereby  authorize  and  command  you  the  faid  cburchwar^ 
dens  and  overfeers  of  the  poor  of  the  pat  ijh  of  ■    .  aforo* 

faidy  to  take  andfeizi  ■  and  •  and  ■    ^  and 

to  receive  the  annual  rents  and  profits  of  the  lands  and  tenements 
of  him  the /aid  A.  O.  at  ■  ■  aforefaid^  for  and  towards 
the  difcharge  of  the  faid  parijb^  for  the  providing  for  and 
bringing  up  of  his  faid  wife  and  children  :  And  with  this  war^ 
rant  you  are  to  appear  at  the  next  quarter  fejfions  of  the  peact 
to  be  holden  for  the  faid  county^  and  certify  then  and  then 
what  youfbatl  have  done  in  the  execution  hereof  Given  under 
our  bands  andfeals,  at  ■  in  the  faid  county^  the  ■     . 

day  of •  in  the  year  ^ 

FOR  the  further  maintenance  of  the  poor,  there  are 
many  Rnea  and  forfeitures  payable  to  their  ufe;  as  for 
fwearingf  drunkeonefs,  deftroying  the  game,  and  in  many 
other  inftances,  which  are  to  be  found  under  their  proper 
titles. 

And  alfo  parts  of  waftes,  woods,  and  paftures  may  he 
inclofed  for  the  growth  and  prefervation  of  timber  and  un« 
derwood  for  their  relief  j  as  is  fet  forth  under  the  title 

naiooUt 

V,  Of  the  relief  and  ordering  of  the  poor* 

By  the  feveral  flatutcs  all  along,  the  poor  were  to  refort  Poortobemilii^ 
or  be  Tent  to  their  own  parilbes  to  be  relieved ;  and  in  the  ('>"«<!  w*'^'"^ 
cafe  of  Clypton  and  Raviflock^  E.  1 1  Ann.    It  was  adjudged  l^' •^" ^^' 
as  follows :  There  was  an  order  reciting.  Whereas  John  ^ 
Saunderfin  and  his  wife  are  laft  fettled  in  Clypton  j  thefc  are 
to  order  you  the  churchwardens  of  Clypton^  to  repair  to  the 
parilh  of  Ravijhck,  and  to  relieve  them,  being  fo  fick  that 
they  cannot  be  removed.     By  the  court :  The  juftices 
have  no  authority  to  fend  for  officers  out  of  another  parifli, 
but  the  pariOi  where  the  poor  refide  iire  bound  to  main* 
tain  them  as  long  as  thev  continue  with  them.     Cafes 
of  S.  49.    But  in  the  cale  of  Darlington  and  Hetnlington, 

3  B  a  ff.ij 
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ff.tyG,  3.  (a)  where  twobaftard  children,  fettled  at  D^r- 
Jington^  reftded  with  their  mother  as  nurfe  children  in  the 
parifli  of  Himlimgton  where  the  mother  was  fettled,  it  was 
determined  that  the  parish  where  the  children's  fettlement 
was,  fliould  maintain  thofe  children  in  ihat  other  pariih. 
Order  to  be  By  ibi  43  EL  e,  2.    Tbi  churchwardens  and  evirfart^ 

tMktn  thcrda.     ^f,  thi  c^njint  §f  twejuftias  ( 1  Q. )  Jball  take  erder  from 

time  U  tiwuy  fir  fetting  to  work  the  Mldren  ofaUfuch  wboje 
parents  flnsU  not  by  the  fold  churchwardeni  and  overfeers^  or 
the  greater  part  ofthtm^  he  thought  able  to  keep  and  maintain 
their  children ;  and  fir  fitting  to  work  all  fnch  perfins^  moT'- 
riid  or  or  unmarried^  having  no  means  to  maintain  them^  and 
Oijmg  no  ordinary  anal  daily  trade  \  and  fir  the  neeejfary  reUef 
of  the  lame^  impotent ^  old  blind ^  andfuch  other  among  ibem  being 
poor^  and  not  able  to -work,     f.  I. 

And  the  faid  juftices^  or  one  of  them^  jball  fend  to  the  honje 
of  corrections  or  common  gaelj  fiuh  at  ft>all  not  employ  them^ 
/elves  to  work^  being  appointed  tbermnto  as  afirefaid.      f,  4« 

Peor^  and  not  able  to  wori],M.  3  G.  K.  and  the  inhabit- 
•nts  of  Highworth.  There  was  an  order  Co  pay  3s* 
weekly  to  a  poor  perfon»  by  the  parifli  of  Higbwortb^  (b 
long  as  he  (hall  continue  poor*  It  was  objefied,  that  by 
the  ftatute  it  ought  to  appear  chat  they  are  poor  and  im« 
potent.  Parker  Ch.  J.  I  favour  thefe  orders  as  much  as 
I  can,  becaufe  nobody  takes  care  to  draw  them  up  for  the 
poor.    But  it  muft  be  <)ualbed.    Sir.  10. 

On  the  authority  of  this  cafe,  £.  3  G.  K.  and  Stoiegnr* 
fiy^  An  order  was  quaihed  for  the  fame  fault.  So£« 
4  G.  K.  and  Tipper^  an  order  to  maintain  a  daughter  ia 
law.    id, 

Seffiooi  hive  00  For  the  neceffisry  relief]  E*  I  G.  K.  and  Colbitcbm  An 
jowerto  wder  order  of  fcffions  was  made  upon  the  oferfeers  of  this  pa- 
ffiJ'     *  ^   ^^*  ^^^^  *«y  Should  pay  zfurgem  bis  bill  for  curing  cer- 

tain  p6or  under  their  care.  The  court  faid,  that  the  fef* 
fions  have  no  power  to  make  fuch  orders  i  and  fo  quaflied 
it.     I  Barnardijl.  46, 

At.  6  (?•  a.  K.  and  Wpodfterten.  An  ordfsr  was  made 
by  two  juftices  upon  the  officers  of  the  pariih  of  Waod^er^ 
ton,  for  paying  51.  upon  account  of  a  poor  inhabitant  of 
that  parifli  when  he  was  in  gaol,  and  likewife  for  paying  a 
furgeon's  bill  that  was  due  upon  bis  account ;  which  oiriet 
was  confirmed  at  the  fefions.  It  was  moved  to  quafli 
thefe  orders.  And  upon  fliewing  caufe  it  was  urged,  that 
the  juftices  have  only  power  to  order  parifli  o^qers  to 


*£ 
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liere  a  poor  tnbabitatnt  where  it  is  fit  he  ought  to  be  re* 
lieved.  But  in  the  prefent  cafe  the  pariih  officers  hare  ac^* 
tually  given  the  party  relief.  They  employed  a  fargeon^ 
and  a  Durfe,  to  take  care  of  him.  The  furgeon  and  nuife 
have  a  proper  remedy  by  way  of  aAion  againft  the  officers; 
and  the  juftices  have  no  pretepce  to  interfere  in  this  mat* 
ten  And  the  court  were  of  opinion  that  thefe  orders 
fliould  be  quaihed.     2  BarnarJiift.  207.  247. 

By  the  3  C.  4.  7%/  churcb^^ardins  and  wirfurs  maj^  ly  SettlB^sp 
the  tottfmi  •/  tw$jufti€9s  ( 1  Q^)  within  tbiir  rejpii2iv$  limis^  «^"» 
wherein  Jball  be  nwi  juftices  than  cm  j  aTid  when  n9  mtrg  JbaO 
hi  than  one^  with  tht  affint  9/  that  one  juftice^  fet  up  and  nfi 
any  tradi^  m^ery^  or  occupatim^  only  far  the  fetiing  on  work 
and  better  reKef  of  the  poor.     f.  2  a. 

The  churchwardens  and  overfeers^  or  the  greater  part  of  Eitdlag  cot* 
thim^  by  the  leave  of  the  lord  of  the  manor ^  whereof  any  wajfg  *■»«•• 
or  common  within  the  parijh  is  parcel^  and  on  agreement  with 
him  made  in  writings  under  his  hand  and  feal  %  or  otherwtfo^ 
according  to  any  order  to  be  fet  down  by  thejufiices  infe£ions^ 
by  like  leave  and  agreement  of  the  lord  in  writing  under  his  band 
andfealy  may  build  in  fit  and  convenient  plaas  of  habitation  in 
fuch  wajle  or  common^  at  the  charge  of  the  parijb^  or  other" 
wife  of  the  hundred  or  county  as  aforefaid^  to  be  rated  andga^ 
theredin  manner  before  exprejfed^  conveniint  houfes  ofdwoUing 
for  the  faid  impotent  poor.     43  El.  c.  2.  (•  5. 

Itfhall  be  lawful  for  the  churchwardens  and  ovorfeers^  sH  Of«rf«en«iy 
any  parijby  townfoip^  or  place^  with  the  confent  of  the  major  <»?*'»^  ^^  *^ 
^  part  of  the  parifhioners  or  inhabitants,  in.  vejhry,  or  other  ^pU^iIS^t  rf 
parijb  or  publick  meeting  for  that  purpofe  affembled,  or  of  fo  xU  poor, 
many  of  tbem  asfhall  be  fo  ajfembled^  upon  ufual  notice  thereof 
firfl  given,  to  pur  chafe  or  hire  any  h&ufe  or  houfes^  in  the  f ami 
pari/b,  toumjhip,  or  place,  and  to  contfaQ  with  any  per/on  or 
perfons  for  the  lodging,  keeping,  maintaining,  and  employing 
any  or  all  fuch  poor  in  their  rejpeRive  parijhes,  town/hips,  or 
plages,  as  jball  defire  to  receive  reliefer  collodion,  and  there  to 
keep,  maintain,  and  employ  allfueh  poor  perfons,  and  take  the 
benefit  of  the  work,  labour,  and  fervice  of  any  fuch  poor  per-^ 
fons,  wbofiallbe  kept  or  maintained  in  any  fuch  houfeor  houfes, 
for  the  better  maintenance  and  relief  of  fuch  poor  perfons,  who 
fiall  be  there  kept  or  maintained.     And  if  any  poor  perfon  jball 
refiife  to  be  lodged,  kept,  or  maintained,  in  fuch  houfe  or  houfes, 
hefhall  be  put  out  of  the  parifo  book,  andfhall  not  be  intitled 
to  receive  relief  from  the  churchwardens  and  overfeers.     9  G. 
€•  7.  f.  4* 

The  churchwardens  and  overfeersi   In  the  cafe  of  JST.  v.  Airijoniy  wIU 
.Beeflon^  E,  30  G.  3.     On  a  rule  to  ihcw  caufe  why  a  ^^^  ^^*  '^^ 

2^3  mandamus 
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mandamus  fliould  not  iflue  againft  one  of  the  overfeers  of 
the  poor  of  the  pariOi  of  Drayton  in  Halis^  for  refufing  to 
pay  his  proportion  of  parifli  money  in  his  hands  to  the 
perfon  who  had  contra6led  to  maintain  the  poor  ;  the 
qiieflion  was.  Whether  it  was  necell'ary  that  all  the  church- 
wardens  and  overfeers  (hould  concur  in  making  the  con* 
traft>  or  a  majority  of  th^m  would  bind  the  reft  ?  ft  appear- 
ed ihat  the  churchwardens  and  overfeers,  with  the  confent 
of  the  major  part  of  the  pariihioners  or  inhabitants  in  vef- 
try  aflembled,  in  purfuance  of  publick  notice  for  that  pur* 
pofe  given,  had  contradled  for  the  keeping,  maintaining, 
and  employing  the  poor  with  one  Atherton^  but  that  three 
churchwardens  and  two  overfeers  only  agreed  to  the  con- 

traft,  arxd  one  ovcrfeer  refufed  to  join. But  Kh^  covrt 

ordered  the  rule  to  be  made  abfoluce  to  compel  that  over* 
feer  to  pay  his  proportion  to  Atbgrton.     Durnf.  and  Rally 

3  ^-  59^- 
Paaperi  warting      M.  7  G.  3.     K*  ^nd  CarUJti.     The  defendant  was  in- 

reiief,  and  refu-    di^cd  for  difobeying  an  order  of  feffions.     The  cafe  was, 

tblfparfft  work-  7^"'  ^^^^  ^^  pauper,  having  been  delivered  of  two  baf- 
KioDle.  tard  children,  was  taken  into  the  poor  houfe  of  the  pa* 

rifli  of  S/.  Mary*%  in  Cafli/I^y.  which  lad  been  there  ef^a- 
bli(hed  according  to  the  9  G.  f,  7,  There  (be  and  her 
children  were  maintained  for  a  ycat  and  an  half.  Then 
the  parifh  officers  agreed  to  allow  her  one  (hilling  a  week, 
towards  the  maintenance  of  herfelf  and  children.  After 
fix  months  they  refufed  to  continue  the  payment,  but 
oiFered  to  take  her  and  her  children  again  into  the  poor 
houfe.  She  prayed  them  to  take  one  child,  and  faid  (he 
would  take  care  of  the  other.  That  being  reiufed,  (he 
oiFered  to  take  fixpence  a  week.  But  the  pari(h  officers 
perfifted  in  giving  her  no  relief,  unlefs  fhe  would  come 
again  into  the  poor  houfe.  Whereupon  (he  applied  to 
the  general  quarter  feffions  for  the  county  oi  Cumbef  land \ 
who  made  an  order  on  the  churchwardens  and  overfeers  to 
pay  her  one  (hilling  a  week,  towards  the  maintenance  of 
herfelf  and  her  two  baflard  children,  until  further  order. 
She  ferved  the  defendant,  being  oi)e  of  the  overfeers,  with 
the  order,  and  demanded  payment,  which  he  refufed,  but 
at  the  fame  time  offered  (as  he  had  done  fevcral  times  before 
the  obtaining  the  faid  order)  to  take  her  and  her  children 
ir^to  the  poor  houfe.  The  queftton  referved  at  the  affizes 
for  the  opinion  of  the  judges  was.  Whether  under  tbefe 
circumftances  the  defendant  was  by  law  impowered  to  re-« 
fufe  payment  of  fuch  weekly  allowance  ?  And  the  cafe 
being  laid  before  the  judges,  they  were  all  of  opinion,  upoa 
confidering  the  words  of  the  ({atute,  that  under  the  circum- 
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ftances  of  this  cafe,  the  defendant  was  by  law  ifnpowcre|] 
t6  refufe  payment  of  fuch  weekly  allowance. 

M,  f  I  G.  3.  Kn  againft  Winjhip  and  GrunvHll^  over- 
feers  of  the  poor  of  the  townOiip  of  CQrhridge^  in  the 
county  of  Northumberland.  In  the  faid  townfliip  a  regular 
poor  houfe  had  been  eftablifhed  ;  and  the  feveral  perfons^ 
who  received  allowances  from  the  faid  townfliip^  had  one 
month's  notice  given  them  to  repair  to  the  faid  poor  houfe, 
to  be  maintained  and  provided  for  therein ;  and  that  from 
the  expiration  of  the  faid  month,  the  allowance  to  the  faid 
feveral  perfons  from  the  faid  townihip  Ihould  be  no  longer 
paid.  Afterwards,  at  a  general  quarter  feffions  of  the 
peace  holden  in  and  for  the  faid  county,  an  order  was 
miade  in  the  word«  foHowing ;  that  is  to  fay,  Margant 
JRichlsiu  having  an  allowance  of  2«,  a  week  payable  to  her 
out  of  the  townfliip  of  Corbrldgi^  of  which  the  fum  of 
61.  4  s.  is  now  in  arrear,  it  is  ordered,  that  the  fame  be  im- 
mediately paid  to  her :  And  it  is  alfo  ordered,  that  the  faid 
allowance  of  2  s.  a  week  be  continued  to  be  paid  by  the  faid 
townfliip  of  Carbridge  to  the  faid  Margaret  Richlieu ;  the 
faid  towifliip  appearing,  and  not  fliewing  fufficientcaufe 
to  the  contrary.  The  overfecrs  refufeci  to  pay  the  fame^ 
JTififting  that  flie  fliould  go  into  the  poor  houfe.  Upon 
which  chey  were  indidled.  And  a  verdi<9  was  given  againft 
the  defendants  the  overfeers,  fubje£l  to  the  opinion  of  the 
court  of  king's  bench.  Upon  hearing  the  caufe,  the  court 
thought  the  general  queftion  to  be  of  vafl  confequence  to 
the  fyflem  of  the  poor  laws :  And  L.  Mansfield  exprefled 
an  approbation  of  workhoufes.  But  they  gave  no  opinion 
upon  the  merits ;  holding  the  feffions  order  to  be  bad  and 
illegal  upon  the  face  of  it :  The  feffions  cannot  make  fuch 
an  original  order.  And  judgment  was  entered  for  the  de- 
fendants.    Burr.  Mansf.  26yj,     Cal,  Cef,  72* 

H.  20  G.  3.  K.  and  North  Shields.  By  order  of  a  juf- 
tice,  the  partfli  officers  of  the  townfliip  of  North  Shields 
were  directed  to  pay  to  Anru  Irwin  of  that  tpwnfliip,  wife 
of  Thomas  Invin^  the  futn  of  2  s.  6d.  weekly,  until  fuch 
time  as  they  fl)ould  be  otherwife  ordered,  for  the  fupport  of 
her  three  children  by  her  faid  hufl)and  ;  one  aged  fix  years, 
one  three,  and  one  fourteen  months.  The  parifh  officers 
appealed  to  the  quarter  feffions,  where  the  order  was  con- 
frrmed,  and  a  fpecial  cafe  flated  to  the  following  efFed : 
There  was,  at  the  time  of  making  the  order,  within  the 
townihip,  a  poor  houfe,  eflabliOied  according  to  the  ftatute 
9  G,  c.  7.  into  which  the  parifLofficers  were  willing  to 
receive  the  pauper,  with  her  three  children,  and  offered  fo 
to  do  }  but  flie  refufed  to  go  with  her  faid  three  children, 
who  were  of  the  ages  mentioned  in  the  order.    She  had 
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another  child  of  eight  years  of  age,  for  whom  /he  did  not 
feek  relief;  neither  did  /he  feek  relief  for  heffelf,  nor  was 
there  any  order  for  her.     Her  huiband  was  a  mariner,  and 
prifoner  in  Frame,  and  his  faid  wife  not  able  to  provide 
for  the  faid  three  children.     The  cafe  concluded,  that  thefe 
children,  being  nurfs  children,  the  opinion  of  the  court 
was,  that  they  ought  not  to  be  feparated  from  their  mother ; 
and  that  the  mother,  not  feeking  relief  herfelf,  was  not 
compellable  to  go  into  the  workhoufe.— Upon  a  aniararif 
and  a  rule  to  ihew  caufe  why  both  the  orders  fhould  not  be 
quafhed,  it  was  argued,  in  fupport  of  the  rule  f'or  quafli- 
ing  them,  that  the  flatute  of  g  G*   c.  7.  /  4.   was  to 
fecure  to  pariflies  a  benefit  from  the  labour  of  perfons  a(k- 
ing  relief.     If  parents  receive  aiGftance  for  the  mainte- 
nance of  their  children,  that  in  truth  is  a  relief  to  them. 
The  cafe  therefore  dates  improperly,  that  the  wife  had  not 
aflced  relief  for  herfelf;  (he  did  virtually^  by  afking  it  for 
her  children,  whom  (he,  if  able,  was  bound  to  maintain. 
And  (he  cafe  of  K*  and  Carlijle  was  relied  on  as  in  point. 
On  the  other  fide,  it  was  contended,  that  as  the  mother  hai 
not  afked  relief  for  herfelf,  and  the  order  was  only  for  the 
fupport  of  her  children,  (he  was  willing  toJet  thtm  go  into 
the  workhoufe ;  and  although  hurfe  children  cannot  be  fe- 
parated by  any  compulfory  order  from  their  mother,  ihe 
may  by  her  confent  permit  the  feparation  if  ihe  thinks  it 
for  their  advantage.    In  the  cafe  of  K%  apd  CarliJUy  the  re- 
lief afkedy  and  granted  by  the  order,  was  partly  perfinal^ 
and  therefore  it  was  diftinguifhable  from  this  cafe,  and 
within  the  ftatute.— L.  Mansfield  was  not  present  during 
this  part  of  the  argument.     fVillei  J.  faid  this  was  a  hu- 
mane order,  and  he  wiflied  to  fupport  it«    He  did  not 
think  the  wprds  of  the  z&  in  the  way,  and  inclined  to 
adopt  the  di{lin£lion  made  by  the  counfel  between  this 
cafe  and  that  of  K^  and  Carlijle^    AJbhurft  J.  thought  the 
ad  extends  to  the  prefent  cafe :  That  maintenance  for  the 
children  was  relief  to  the  mother.     There  might  be  great 
inconvenience  if  the  court  were  to  adopt  the  other  con- 
ftru&ion.     One  objefi  of  the  ftatute  was  to  encourage  in- 
duftry,  by  holding  out  the  difgrace  of  going  into  a  work- 
houfe \  and  if  parents  could  obtain  a  maintenance  for  their 
children  without  being  compellable  to  go  to  the  work- 
houfe, idlenefs  wouId.be  thereby  promoted  among  artificers 
ar.d  manufa<9urers.     BulUr].  on  the  contrary,  thought 
the  dilHndion  between  this  cafe  and  that  of  JT.  and  CarHfie 
to  be  clear.     The  a6l  was  meant  in  eafe  of  parifhes,  but 
the  tStSk  would  be  quite  the  reverie,  if,  when  one  of  a 
numerous  family  wants  relief,  the  whole  muft  go  to  the 
pai ifk  workhoufe  i  and|  on  the  other  band^  that  the  pa- 
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rlih  is  not  entitled  to  the  labour  of  a  whole  family,. becaufe 
one  of  ihcm  might  want  relief. — The  cafe  flood  over  for 
further  argument^  fViiles]^  expreffing  a  wifh  that  it  might 
be  compromifed.  And  now  he  delivered  the  judgment  of 
the  court:  We  thinlc  it  unneceflary  to  give  an  opinion  on 
the  queftion  which  has  been  argued  in  this  cafe,  becaufe  £ 
and  ntj  two  brothers  are  fatished  (hat  no  appeal  lies  from 
an  order  of  maintenance.  The  ftatute  3  ff^*  c.  11.  /.  ii. 
gives  a  concurrent  jurifdidion,  in  the  making  orders  for  the 
relief  of  the  poor,  in  or  out  of  feflions,  and  doth  not  autho- 
rize an  appeal.  The  a£l  of  9  G.  c*  7*  made  no  altera- 
tion in  rhis  refped*  The  reafon  for  not  giving  an  appeal 
is,  that  the  pauper  might  (larve  while  the  caufe  was  in 
fufpenie.  We  have  fpoken  to  feveral  gentlemen  very 
converfant  in  feflions  law,  and  none  of  them  ever  heard  of 
fuch  an  appeal. — And  the  order  of  feffions  was  quaQiecl 
(bfcaufc  they  had  no  jurifdi£lion),  and  the  original  order 
affirmed.     Douglas j  316.    Cal.  Caf.  68. 

[Upon  this  Mr.  Douglas  obferves,  that  the  ^ords  of  the  Obfervatlont  on 
3  IV.  c.  II.  are,  '*  by  authority  under  the  band  of  one  the  abore cifei, 
**  juftice  refiding  within  the  parifh,  or  (if  none  be  there 
^*  dwelling)  in  the  parts  near  or  next  adjoining,  or  by  or^ 
**  Ar  ofthijuftices  infeJfi^nsJ*  This,  he  fays,  fliould  feem> 
muft  mean  by  ordtr  of  the  court  of  quarter  ftjfions^  not  of 
juSices,  as  individuals,  when  they  happen  to  meet  at  the 
quarter  feffions.  Therefore  he  makes  a  query  concerning 
the  cafe  of  iST.  agatnft  W'mjhlp  and  GrunwilU  where  the 
court  is  Hated  to  have  held,  that  the  feffions  could  not 
make  an  original  order  of  maintenance.— Unto  which  it 
may  be  added,  with  refpeft  to  this  laft  cafe  of  North  Shields^ 
that  the  great  fundamental  ftatute  of  43  EL  c»  2.  /.  6« 
ena<£ts,  that,  '^  if  any  perfon  {hall  find  htmfelf  aggrieved 
**  by  any  thing  done  by  the  churchwardens  and  overfeers, 
^*  or  by  the  juilices,  in  relation  to  the  relief  of  the  poor, 
**  he  may  appeal  to  the  general  quarter  feffions,  whofe 
*•  order  therein  (hall  be  final."  Which,  by  the  rule  that 
u&s  in  pari  mattria  are  to  be  taken  together,  and  confider- 
ed  as  one  entire  ad,  may  feem  to  include  this  cafe  con- 
cerning the  order  of  maintenance.  The  Carlifle  cafe  above 
mentioned  was  upon  an  original  order  at  feffions,  in  which 
the  jurifdidlion  was  not  objected  to,  but  the  caufe  was 
determined  on  the  real  merits.  The  cafe  of  K,  againft 
lyinjhip  and  GrunWill  alfo  was  upon  an  original  order  of 
feffions,  which  order  the  report  fays  was  qualhed,  becaufe 
the  court  was  of  opinion  that  the  feffions  had  no  power  to 
make  fuch  order.  This  prcfcnt  cafe  of  l^ort/r Shields. W3S 
on  appeal  againft  an  order  of  a  juftice  out  of  feffions,  ^nd 
in  this  cafe  of  appeal  iikewife  the  court  was  of  opinion  that 
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At  feffiens  had  no  jurifdidlion.     From  which  two  laft  cafes 
it  feems  to  follow9  that  an  order  of  maintenance  by  a  pri- 
vate juftice  out  of  feflions  is  abfolutely  conclufive ;  which 
imports  a  power  in  this    refpef)  not  ufual  in  other  like 
cafes;  efpecially  asfuchjadice  is  required  by  the  fiatme 
to  be  an  inhabitant  of  the  parlfli  if  any  fuch  be  there  re- 
fiding,  and  confequently  in  all  probability  effentially  in* 
terefied  in  the  poor  rate.     As  to  the  matter  of  pra^Ue^  it 
is  certain,  that  nothing  is  more  common  at  the  feflions, 
than  applications  for  the  maintenance  of  poor  perfons,  as 
well  by  original  motion,  as  bv  way  of  appeal  from  the  or- 
ders of  private  juflices.     In  fome  places  this  makes  up  al- 
moft  half  the  bufinefs  of  the  feflions,  even  to  a  degree  of 
ridicule  among  the    unthinking  part  of  mankind ;   as  if 
magiftrates  could  be  better  employed  than  in  relieving  the 
miferiesof  the  diflreiTed.     The  reafon  that  has  been  fome- 
times  alledged  againft  removing    the  poor  rate  into  the 
courts  at  Wtflmtnfter^  left  the  poor  might  ftarvc  before  the 
caufe  (hould  be  determined,  doth  not  hold  with  regard  to 
appeals  againft  order;;  of  maintenance.     The  juftices  or- 
der takes  effied  immediately,  and  continues  in  force  till  al- 
tered by  other  legal  authority.     The  ufual  way  is,  for  the 
juftices  to  order   the   overfeer   to    pay    to  the  pauper  fo 
much  weekly  or  otherwife,  until  he  Jhall  he  otherwife  ordered 
according  to  law  to  forbear  the  faid  allowance ^  or,  more  ge* 
nerally,  till  further  order.     And  this,  if  not  acquiefced  in, 
brings  on  an  appeal  to  the  feffions ;  where  the  court  en- 
larges, mitigates,  or  takes  o(F  the  charge,  as  they  fhall  fee 
cauie.] 
Nomoieofafi*      And  finally,  in  the  cafe  of  JT.  v.  James  Haigh  and  an- 
»iJy  *****  ^^^  other.     The  defendants  (the  churchwardens  and  overfcers 
YttU*ieoh\Wtd    ^^  Shelf  in  the  Weft  Riding  of  Tork)  were  indi£)ed  for  dif- 
to  to  into  the     obeying  an  order  of  a  juftice  for  the  payment  of  a  weekly 
workbottic.         fm^  jp  Mary  Gray  for  the  maintenance  of  her   baflard 

child.— At  the  trial  before  Bulltr  J.  at  the  TorJt  a(Ezes, 
it  appeared  that  the  mother  applied  for  relief  for  her  cbild 
onjy  )  and  the  queftion  wa?,  VVhether  the  defendants  were 
bound  to  obey  the  order,  as  the  mother  of  the  child  refufed 
to  go  into  the  workhoufe  ?  A  verd:£i  was  taken  for  the 
profecutor,  fubjedi  however  to  be  fet  afxde,  and  to  have  a 
verdiA  of  acquittal  entered^  in  cafe  the  court  (houtd  be  of 
opinion  that  under  thefe  circumftances  the  defendants  were 
not  bound  to  obey  the  order.— —^W,  and  y,  P.  Hey^ 
wood^  for  the  profecutor,  relied  on  the  opinions  of  IViUes  J. 
and  Buller  J.  in  K,  v.  North  Shields  above,  as  dccifive.— — • 
Chambn  and  HTickham^  for  the  defendants,  mentioned  the 
cafe  of  K.  v.  Carlijley  where  all  the  judges  were  of  opinion 
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that  the  mother's  rcfufal  to  go  into  the  workhoufe  juftififd 
the  parifli  officers  in  refufing  payment  of  the  fum  ordered  ; 
and  even  if  this  queflion  had  not  been  determined',  the  in* 
conveniences  attending  a  contrary  decifion  ought  to  be  con- 
fidered  ;  for  in  fuch  a  cafe  the  parents  themfelvcs  would  be 
idle,  while  the  children  were  maintained  at  th':;  expencc  of 
the  parifli.  It  was  the  ohjefl  of  the  legiflature  throughout 
the  whole  fyftem  of  the  poor  laws  to  give  authority  to  the 
parifli  officers  over  the  whole  of  a  family,  when  any  of  them 
are  unable  to  fupport  themfelves;  and  under  (he  words 
*'  poor  perfons**  are  comprehended  all  the  conftituent  and  de- 
pendent parts  of  the  family.  For  when  relief  is  admini- 
iicred  to  a  child  it  is  in  tffc£\  given  to  the  parent.  In  K. 
V.  St.  Mary  tVtflport^  where  a  queftion  arofe  whether  the 
whole  of  a  certificated  family  might  be  removed  when  one 
of  them  aflcod  relief,  L.  Kenyon  U\A  that  the  word  "  fa* 
mily''  was  explained  in  another  claufe  of  the  fame  aO^  to  '  « 
comprehend  ^*  the  wife  and  children  of  fuch  perfon  coha- 

•*  hiring  in  the  fame  houfe." h.Ksnyon  Ch.  J.    The 

only  queftion  is.  For  whom  was  the  relief  alked  ?  For  fuch 

perfon  only  is,  according  to  the  terms  of  this  atSl,  to  be  fent 

to  the  workhoufe.     It  is  ftated  that  the  child  only  wanted 

relief;  the  application  was  indeed  made  by  the  m{>cher9 

but  it  was  not  on  her  own  account,  but  for  her  child 

only,  who  was  of  too  tender  an  age  to  apply  herfelf.    This 

is  therefore  very  diftinguilhable  from  the  cafe  of  K.  v.  Car" 

liJU^  where  the  relief  was  afked  both  for  the  parent  and  the 

child.     It  would  be  extremely  hard,  and  contrary  to  the 

fpirit  and  words  of  this  a£^,  if,  when  all  the  children  of  a 

family  (except  one)  were  capable  of  fupporting  th.emfelves, 

and  that  one  were  unable,  cither  from  the  want  of  reafon,  or 

of  the  ufe  of  its  limbs,  to  maintain  itfelf,  and  were  under 

the  neccffity  of  receiving  relief,   the  whole  family  were  to 

be  fent  to  the  workhoufe.     Such  a  law  would  not  only  be 

repugnant  to  all  ideas  of  mercy,  and  humanity,  but  would 

aifo  be  prejudicial  to  the  intcreft  of  the  parifli,  who  would  » 

in  fomc  meafure  be  deprived  of  the  benefit  of  the  labour  of 

fuch  of  the  family  as  were  able  to  work ;  for  they  could 

earn  much  more  out  of  the  workhoufe  than  in  it. By 

the  court  :    Judgment  for  the  profccutor.      Durnf.  and 
£tf//,  3  V.  t^i. 

By  3c  G.  3.  c.  49.    Any  juftice  of  the  peace,  (or  phyfi-  juftket,  &•. 
cian,  furgeon,  apoihfcary,  or  officiating  dergy man  of  the  may  vifit  pariih 
parifli  or  place,  authorized  by  a  warrant  from  one  juftice,)  *°'^*»«"^«»» 
may  in  the  day-time  vifit  any  parifli  work  houfe,  or  houfe 
kept  or  provided  for  the  maintenance  of  the  .poor  of  any 
parifli  or  place  within  the  county  or  divifion  wherein  fuch 
"*  '  juftice 
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judice  fhall  refide,  and  examine  into  the  condition  of  the 
poor  people  therein,  and  the  condition  of  fuch  houfe ;  and 
if  any  caufe  of  complaint  (hall  be  found,  fuch  juftice,  or 
perfon  authorized  as  aforefaid,  may  certify  the  ftate  and  con* 
dition  of  fuch  houfe,  and  of  the  poor  therein,  and  of  their 
food,  cloathing,  and  bedding,  to  the  next  feffions  for  the 
county  or  divifion  where  fuch  houfe  is  fituate,  under  his 
hand  and  k^\ ;  and  fuch  juftice,  or  other  perfon  authorized 
asaforefaid,  flial!  caufe  theoverfeers  of  the  poor,  or  mafier 
or  governor  of  fuch  houfe,  to  be  fummoned  to  appear  at 
fuch  feffions  to  anfwer  fuch  complaint,  who,  on  hearing  the 
parties,  may  make  fdch  orders  and  regulations  for  the  re* 
moving  fuch  caufe  of  complaint  as  to  them  fliali  fteem  meets 
and  all  the  parties  (ball  abide  by  the  fame,  /  i. 

Provided,  that  in  cafe  fuch  juftice,  or  perfon  authorized 
88  aforefaid,  (hal),  upon  fuch  vifitation,  find  any  of  the  poor 
ufUl&td  with  any  contagious  or  infectious  difeafe,  or  in 
want  of  immediate  medical  or  other  affiftance,  or  of  fuf^ 
ficient  and  proper  food,  or  requiring  feparation  or  removal 
from  the  other  poor  in  the  faid  houfe,  then,  if  fuch  vifica- 
tion  be  made  by  a  juftite,  he  (hall  apply  to  another  juftice 
of  f(7ch  county  or  divifion,  and  certify  to  him  the  ftate  and 
condition  of  the  poor  in  fuch  houfe  ;  or  if  fuch  vifitatioa 
is  made  by  fuch  other  perfons  authorized  as  aforefaid,  they 
(hall  apply  to  two  juRices  of  (uch  county  or  divifions  who 
may  make  fuch  order  therein  under  their  hands  and  (eala 
as  they  (hall  think  proper  until  the  next  feffions,  at  which 
feffions  they  are  to  certify  the  fame  under  their  bands  and 
feals,  who  are  to  make  fuch  order  for  the  further  relief  of 
the  poor  in  fuch  houfe  as  to  them  (hall  feem  meet.  And 
the  charges  of  relieving  fuch  poor  (hall  be  paid  out  <d  the 
poor  rate  of  fuch  place,  in  fuch  manner  as  fuch  feffions 
(ball  diredt.    f.  2. 

Provided,  that  the  above  (hallnot  extend  to  workboufes 
regulated  by  any  fpecial  a<^  of  parliament,  f.  3. 
On  «n  order  for  T.  26  G.  3.  K.  V,  John  Fearitlty. ,  This  was  a  demur- 
relief  weekly  ^^  ^^y  ^^  ^j^  indiftmcnt  found  againft  FiarnUy^  who  was 
the  ^glimiflg  of  overfcer  of  the  poor  of  the  town(hip  of  Chickhtatm^  to€ 
t^e  week.  difobeying  an  order  cf  two  juftices,  for  the  payment  of  i  s. 

6  d.  a  week  to  Sarah  Firth  for  the  maintenance  of  berfelf 
and  her  badard  child.  One  objedion  was ;  there  was  a 
miftake  In  the  caption  of  the  feffions  where  the  indi<3mcnt 
Was  found,  the  word  July  being  inferted  infleadof  O^ober^ 
which  the  court  adjudged  to  be  fatal.  It  was  alfo  objefted, 
that  as  the  money  was  ordered  to  be  paid  weekly,  the  de- 
fendant could  not  be  guilty  of  any  difobedtencc  before 
the  expiration  o(  the  (irft  week*    But  the  court  were  of 
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opinion,  that  the  Aim  which  was  ordered  to  be  paid  wieily^ 
was  due  at  the  beginning  of  tbi  wak.  Caf  by  Durnf^  and 
Eafl,  316. 

And  when  any  parijh  or  townjhip  Jhall  be  too  fmall  to  pur-  Two  or  mort 
chafe  or  hire  fuch  houfe  or  boufesi  i*  ^^/'  *'  lawful  for  two  F*»«"  "•!  i«»« 
9r  morefucb  partjhes^  townjhips^  or  places^  with  the  confent  of 
the  major  part  of  the  parijhioners  or  inhabitants  of  their  re- 
fpeifive  parijhes^  town/hips^  or  places^  in  vefiry  or  other  parijh 
or  publick  meeting  for  that  purpoje  ajfembled^  or  of  fi  many  of 
them  as  Jhall  be  fo  affembled^  upon  ufual  notice  thereof  fir Jl 
givm^  and  with  the  approbation  of  any  juflice  of  the  peace 
dwelling  in  or  near  any  fuch  parijh^  towri/hip^  or  place ^  Jigni" 
fed  under  his  hand  and  feal^  to  unite  in  purchafing^  hiring^ 
or  taking  fuch  houfe  j  for  the  lodgings  keeping^s  and  maintaining 
of  the  poor  of  the  fever al  parifhes^  town/hips^  or  places  fo  unit* 
ingy  and  there  to  keep^  maintain^  and  employ  the  poor  of  the  re- 
fpeSlive  parifhes^  townJhipSy  or  places  fo  uniting^  and  to  tak$ 
and  have  the  benefit  of  the  wortf  labour ^  or  fervice  of  any  poor 
there  kept  and  maintained^  for  the  better  maintenance  and  re- 
'lief  of  the  pow  there  kept ^  maintained^  and  employed  \  and  if 
any  poor  in  the  refpeSiive  parifhes^  townfhips^  or  places  fo  unit" 
ing^fhall  refufe  to  be  lodged^  keptj  and  maintained  in  the  houfe 
hired  or  taken  for  fuch  uniting  pari/hes^  town/hips^  or  phcer^ 
he  /hall  be  put  out  of  the  coUeSfion  beok^  and  not  intitled  to  afk 
relief: 

And  it  fhall  be  lawful  for  the  churchwardens  and  overfeert 
of  any  parifl}^  townfhip^  or  place^    with  the  confent  of  the 
major  part  of  the  parijhioners  or  inhabitants  of  the  faid  parijh^ 
townjhip^  or  place^  where  fuch  hiufe  or  houfes  jhall  be  pur^ 
chafed  or  hired  for  the  purpofes  oforefaid^  -in  veftry  or  other 
parifb  or  publick  meeting  for  that  purpofe  ajfemhledy  or  of  fo 
many  of  them  as  Jhall  be  fo  affembled^  upon  ufual  notice  thereof 
firjl  given^  to  contrail  with  the  churchwardens  and  overfeers 
of  any  other  parijh^  townjhip^  or  place^  for  the  lodgings  main- 
taining^ or  employing  of  any  poor  perfon  or  perfons  of  fuch  other 
parijhf  townfi>ip,  or  place,  as  to  them  Jhall  Jeem  meet;  and  if 
any  poor  perfon  of  fuch  other  parijh^  townfhip^  or  place^  Jhall 
refufe  to  be  lodged^  maintained^  and  employed  in  fuch  houfe  or 
boufesy  he  fhall  be  put  out  of  the  colUSlion  book^  and  not  be  in*  ^ 

titled  to  have  relief:  Provided^  that  no  poor  perfon^  his  ap^ 
prentice,  or  child^  Jhall  acquire  a  fettlement  in  the  parijh, 
town^  or  place^  to  which  he  Jhall  be  remaind  by  virtue  of  this 
aCl  \  but  his  and  their  fettlement  Jhall  be  and  remain  in  fuch 
parijh  J  town^  or  place^  as  it  was  before  removal.  9  G.  c.  7. 
f.  4. 

y.  ti  G.  3.  jr.  V,  St.  Peter  and  St.  Paul  in  Bath.   fTil- 
liam  Hill  waa  reiooved  frotn  Lyneombe  and  IVidcombe  t6 
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St.  Peter  and  St.  PauL  The  feflions  confirmed  the  oxitf^ 
and  dated  the  following  cafe  :  '  »That  ihe  parifhioncri  of 
6/.  Peter  and  St.  Paul  in  conjun£iion  with  the  p^iriihioncrs 
of  St.  James  in  Bathj  purchafed  a  pi^ce  of  ground  in  the 
pariih  of  Lyncombe  and  lyidcombe^  and  built  thereon  a  houfe 
for  the  reception  and  maintenance  of  their  poor.  And  the 
faid  IFUliam  Hill  together  with  the  reft  of  the  paupers  be- 
longing to  the  faid  pari(b  of  St,  Petir  and  St,  Paul  removed 
to  the  faid  houfe,  where  they  have  been  maintained  ever 
fince,  without  any  charge  to  the  faid  parifli  of  Lyncombi  and 
lyidccmbe.  The  faid  Hi:l  ^nd  all  the  other  paupers  carried 
vfith  I  hem  regular  certificates,  which  were  delivered  to  the* 
pari(h  ofHcers  of  Lyncombe  and  lyidtombe*  Notwithftanding 
which  the  pauper  was  removed  from  Lyncombi  and  fFid^ 
combe^  though  he  had^ot  been  chargeable  to  that  parifli.— 
The  feffions  confirmed  the  order,  being  of  opinion,  that  the 
pauper  was  not  an  objt£i  of  the  certificate  a£t,  and  confe- 

quently  not  proteded  by  it. Howorth  and  others  (hewed 

caufe  in  fupport  of  thefe  orders.  L*  Mansfield  (without 
hearing  the  other  fide)  faid.  To  be  fure  it  was  a  radical 
defe£t  in  the  fyftem  of  the  poor  laws,  more  efpecially  in  a 
commercial  and  roanufa£^uring  country,  that  the  poor 
(hould  be  all  confined  to  their  refpeclive  parifhes,  Poflcfled 
of  induftry,  vigour,  and  (kill,  a  man  who  could  not  find 
work  at  home,  was  prohibited  from  feeking  it  abroad.  The 
legillature  endeavoured  to  cure  this  evil  by  introducing  cer- 
tihcates,  under  which  the  pauper  is  at  liberty  to  go  and  re* 
fide  wherever  he  pleafes.  And  the  true  principle  is,  to  ex- 
tend this  prote£iion  to  the  utmoft  latitude.  There  (biKild 
be  no  clog,  no  reftraint.  But  then  the  a£t  did  nor  compel 
the  granting  of  them.  The  want  of  workhoufes  was  how- 
ever foon  felt  as  an  inconvenience }  they  vfciCf  not  long 
after,  introduced  by  the  legiflature;  and  if  well  regu!atcd| 
a  moft  defirable  mode  of  relief  they  are ;  they  fupply  com- 
fort and  accommodation  for  thofe  who  cannot  work,  and 
employment  for  thofe  who  can.  In  many  inftances  which 
have  chanced  to  fall  within  my  knowledge,  particularly  on 
the  Midland  circuit,  they  have  reduced  the  annual  amount 
of  the  poor  rates  one  half.  But  this  benefit  could  not 
within  itfelf  be  received  by  every  feparate  diftrid;  for 
where  pariflies  were  fmall,  the  expence  of  the  necefliry 
buildings  was  too  heavy  for  them.  This  obflacle  waa 
foreiten  by  the  Itgiflature,  and  provided  againft  according- 
ly. Though  fingle  parifhes  could  only  contrad  for  thefe 
buildings  within  their  own  limits,  yet,  where  two  unite, 
no  reftridions  were  impofed,  the  power  is  general.  It  is 
gbvi€(U9>  that  the  workhoufe  of  a  iingle  paiiih  muft  be 
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moR  conveniently  fituated  in  that  partfli.    Upon  a  (imilar 
principle,  where  manjr  parifhes  were  jointly  concerned^  the 
legiflature  did  not  require  that  the  building  (hould  be  raifed 
in  either  of  the  confederate  pariflies  ;  becaufe  in  fuch  cafe, 
a  fpot  might  be  found  in  fome  other  parifli  more  centrical 
and  better  accommodated  to  their  general  convenience,  than 
any  part  of  their  united  di(lri£t.     The  ad  therefore  autho- 
rizes the  purchafe  any  where;  and  when  once  the  joint 
purchafe  is  made,  wherever  it  be,  it  becomes  a  part  of  the 
local  fyftem  of  each  contra£li'rig  parifli ;  and  if  the  poor 
will  not  go  there,  they  are  not  entitled  to  relief.     The     * 
fame  narrow  fplrit  that  has  impeded  the  progrefsof  this  be- 
neficial plan,  now  darts  up  again  to  limit  this  power,  and 
almoft  to  overthrow  the  adl  itfcif ;  which  was  calculated 
ultimately  to  reduce  expence,  as  well  as  promote  induftry 
and  encourage  manufadlures,  by  employing  all  the  poor 
tinder  the  eye  of  one  mafter.     But  the  obje£lion  is  not 
warranted  by  the  certificate  a£l.     Whatever  might  be  the 
leading  motive  in  paffing  that  ad,  that  ftatute  authorizes 
the  whole  body  of  the  poor,  of  whatever  denomination  and 
with  whatever  objed,  to  leave  their  own  and  remove  into 
any  other  parifli,  provided  they  can  obtain  the  protcdion  of 
a  certificate.     Contrary  to  the  fpirit  and  policy  of  the  ad,   ' 
and  not  obliged  by  the  letter,  the  court  will  not  make  an 
exception  of  a  cafe,  which  the  ad  itfelf  has  not  excepted. 
The  true  policy  is  certainly  to  enlarge  and  not  to  narrow 
the  diftrid  within  which  the  poor  are  to  be  maintained. 
As  to  the  objedion  of  its  being  an  injury  to  property,  the 
introdudion  of  a  numerous  inhabitancy,  liy  increafing  the 
confumption  of  provifions,  muft  unavoidably  add  to  the 
vaipe  of  that  land,  the  produce  of  which  is  by  fuch  a  de- 
mand confumed.     As  to  the  poffibility  of  a  few  illegiti* 
mate  children  acquiring  by  birth  a  fettlement  in  the  parifli 
within  which  the  workhoufe  (lands,  it  is  impoflibic  to  fore- 
fee  every' inconvenience;  and  all  that  can  be  faid  is,  that 
de  minimis  non  curat  le^.^'^^^Buller  J.     As  to  the  laft  dif- 
ficulty raifed,  I  doubt  whether  the  poor  houfe  fo  occupied, 
and  become  in  this  manner  the  perpetual  property  of  the 
united  pariflies,  is  not  to  this  purpofe  rather  to  be  confi* 
dered  as  part  of  thofe  pariflies  to  which  it  fo  belongs,  than 
of  the  partfli  in  which  it  is  locally  fituated  j  upon  the  fame 
principle  as  that  of  many  refolutions  in  the  cafe  of  fuch 
children  born  in  gaols.— ^/7/^j' and  AJhhurJiy.  concur-* 
ring^  both  orders  quaflied.     CaL  Caf.  213. 

TT)ire  Jhall  he  provided  and  kept  in  every  partjhy  a  hook  ^"^o"  '«1*«^«* 
wherein  the  names  of  all  per  fens  who  receive  colieSfion  Jhall  be  ^^  *"^'**     * 
regiftred^  with  the  day  and  year  when  they  were  fir  ft  admitted 
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tf  bavi  reliify  and  the  occgfim  which  brought  them  jundn  thai 
necejjity^  and  yearly  ia  Eafler-  fviek%  or  as  9ften  asjball  be 
thought  convenient^  the  parijhioners  Jbatl  meet  in  the  vejiry  or 
ether  ujual  place  of  meeting  in  the  parijb^  before  wham  the  book 
Jball  be  produced^  and  allperfons  receiving  coUe£lion  to  be  called 
aver^  and  the  reafons  of  their  taking  relief  examined^  and  a  new 
lift  made  and  entred  of  fuch  per  Jans  as  they  Jball  think  fit  and 
allow  to* receive  collection,  3  W.  c.  i  j .  f.  1 1 . 
Nootlierito  Vc         jfnd  no  other  perfon  jhall  be  allowed  to  receive  ceUe£fion*at 

order  of  thl  V-  ^^^  ^^^''^^  ^f  '^^  P^^'h  ^^'  ^  authority  under  the  hand  of 
licet.  ^^  juftice  refiding  within  fuch  parifh^  or  (if  none  be  there 

dwelling)  in  the  pofts  near  or  next  adjoining ^  or  by  order  of 
the  juftices  in  feffions^  except  in  cafes  ef^ejiilential  difeafeU 
plague^  cr  fmali  poxy  for  fuch  families  only  assail  be  tberewiib 
inft£ied.     3  VV.  c,  1 1.  f.  jl. 

And  no  juftice  fljall  order  relief  to  any  poor  perfon^  until  eatb 
he  made  before  him  offome  matter^  which  he  Jball  judge  to  be  a 
reafonable  caufefor  having  fuch  relief  \  and  that  the  fame  per^ 
fm  bad  by  himjelf^  or  fome  other  ^  applied  for  relief  to  the  pa^^ 
rifhioners  at  fome  veftry  or  otbtr  publick  meetings  or  to  two  of 
the  overfeersm  and  was  by  tkem  refufed  to  be  relieved i  and  until 
fuchju/lice  hath  fun^moJifed  two  of  the  ovrff^i  toflnw  caufe 
why  fuch  relief  ft^ould  not  be  given^  and  the  perfon  Jo  fum* 
moned  bath  been  beard  or  n^ade  default  to  appear.  9  CI.  c  7* 
f.  I. 

Jnd  the  perfon  whom  fuch  juJUce  Jhall  think  fit  to  order  i§ 

be  relieved^  Jb(fll  be  entred  in  fuch  book,  as  one  of  ibofe  who  is 

to  receive  colleQionj  as  long  as  the  ca^t  for  fuch  relief  conti" 

nsusy  and  no  longer  *     And  no  officer  Jhall  (except  upon  fudden 

and  emergent  occaji^s)  bring  to  the  account  of  the  parijb^  any 

money  he  Jhall  give  to  any  poor  perfon  who  is  not  regiftrei  in 

fuch  hooky  as  a  perfon  intttied  to  receive  colleSlion,  on-patn  of 

5/.  by  dijirefi^  by  warrant  ef  two  jufi ices ^  who  Jhall  beeve  eX' 

amined  IntD  and  found  him  guilty  of  fuch  offence  ;  which  faid 

fum  /hall  be  applied  to  the  ufe  of  the  poor  by  direGion  of  the 

juftices.     9  G,  c.  7.  f.  2. 

PerfoBi  relicTed        Moreover,  ^very  fuch  perfon  asjball  be  upon  the  ceUeffion^ 

to  be  Udgea,       and  r/ceive  relief  of  any  panjh  or  place^  and  the  wife  and 

jcbildren  of  any  fuch  perfon  cohabiting  in  the  fame  boufe  (frcb 

fhiid  only  excepted^  ai  Jhall  be  by  the  churchwardens  Jsnd  e/ver* 

Jeers  permitted  to  live  at  home^  in  order  to  attend  an  impotent 

and  helplefs  parent)  foaU  upon  the  Jhoulder  of  the  right  fleeve  ef 

the  uppa^moji  garment^  in  an  open  and  vijtble  manner ^  wear  a 

large  Roman  P,  together  with  the  firft  letter  of  the  name  of  the 

parijb  or  place j  whereof  fuch  poor  perfon  is  an  inhabitant^  cut 

either  in  red  or  blue  cloth^  as  by  the  churchwardens  and  voerfeers 

Jhall  be  directed :  And  if  any  fucb  poor  perfon  Jball  negU^  ^ 
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nfuft  to  wear  atty  fuch  badge  or  mart^  it  f^ll  hi  lawful  fir 
one  jufiiei  to  funijh  fuch  offendtr^  tiihtr  by  ordering  his  almv^ 
ancg  to  he  abridged^  fujptnded^  or  withdrawn^  or  otberwife  by 
committing  him  td  the  houfe  of  corre^ion^  to  bo  whipt  and  kept 
to  bard  tabour^  not  exceeding  a  I  day$  :  Jnd  if  any  church* 
warden  or  overfeer  fiall  reliovo  anyjuch  poor  perfon^  not  wear* 
ing  fuch  badge  ^  and  be  thereof  convicted  on  oath  of  one  witnefs 
before  onejuJUce^  he Jhall forfeit  lOi.hy  dijlrefs^  iedfto  the  in^ 
firmer  and  half  to  the  poor.     8  &  9  W,  c.  30.  f.  2. 

By  the  24  G.  2.    c.  43.     No  fpirituous  liquon  Jhall  ho  SpirUsontir- 
fild  or  ufedin  any  workboufe^  or  houfe  of  entertainmrnt  for  pa*  21w*Xodu 
rijh  poor ;  as  is  (iet  forth  more  at  large,  in  the  article  relat*  hoofau  ^ 
ing  10  fpirituous  liquors,  under  the  title  (S^XtHz^ 

THE  above-mentioned  fiatute  of  the  9  G.  c.  7, 
bath  been  very  beneficial  in  practice;  but  the  matter 
feemeth  at  length  to  have  been  carried  too  far ;  the  over* 
leers  in  many  places  having  found  out  a  method  of  con* 
tra^iing  with  fome  obnoxious  perfon,  of  favage  di^pofition^ 
for  the  maintenance  of  the  poor  :  Not  with  any  intenttoa 
of  the  poor  being  better  provided  fur,  but  to  hang  over 
them  in  terrorem^  if  they  will  not  be  fatisficd  with  the  pit* 
tance  which  the  overfeers  think  fit  to  allow  them.  And 
one  fuch  taflcmafter  oftentimes  undertakes  for  the  poor  of 
feveral  pariOies  or  townihips.  But  the  jufticea  have  power» 
by  withholding' their  afient,  to  prevent  any  bad  ufe  being 
4nade  of  this  kind  of  traffick. 

Oath  of  a  poor  perfon  wanting  maintenance. 

A     p.  of  in  the  parijb  of     '  in  the  comty  of 

^^  •  ■■  ■  maketh  oath^  that  he  is  very  poor  and  impotent ^ 

and  not  able  to  provide  for  himfelfand  his  family^  and  that  on 
■  laji  hi  did  reply  for  relief  to  the  parijhtoners  of  the 

faid  parijb  at  a  vejiry  (or  other  publick)  meetings  [or,  to 
two  of  the  overfeers  of  the  poor  of  the  faid  pariih]  and  was 
by  them  refufed  to  be  relieved. 

A.P, 
Taken  and  mado  before  me  one  of  bis 

majefifs  jujiices  oj  the  peace  Jor  the 

faid  county^  the  ■  dety  of 

*■        ■  ■  J»  P» 
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Warrant  thereupon  to  fummon  the  overfeers. 

f    To  the  conftables  of        ■  in  the  parUb 
Wcllmorland.  i       of  ——  in  the  faid  couoty,  ind  \o 

C       every  of  them. 

^irrHEREAS  A.  P.  0/ your  partjb  hath  this  day  m§ii 

^  ^    oath  before  me  — —  one  of  his  maje/iy*j  juflicet  of  the 

peace  in  and  for  the  faid  county^  that  he  the  faid  A.  P.  is  very 

poor  and  impotent^  and  not  able  to  provide  for  himfclf  and  his 

family  ;  and  that  he  the  faid  A,  P.  did  on  ■  Iqfi  apply 

to  the  pari/hioners  of  your  faid  parifb  at  a  vejiry  (or  other 

publick)  meeting  [or,  /»  A.  B.  and  C.  D.  two  of  the  over- 

fotrs  of  the  poor  ef  the  faid  parijh]  and  was  by  them  refufed  /• 

he  relieved:    Thefe  are  therefore  to  require  you  in  hi i  faid  mO" 

jefiys  name^  tofummcn  tiuo  of  the  ozcrfeers  of  the  poor  of  the 

faid  parifhj  ts  appear  before  me  on  — —  next  at  the  houfe  ef 

*■  in  —  in  the  faid  county^  at  the  hour  of  ■  ■' 

in  the  forenoon  of  the  fame  d^^  to  Jhew  caufe  why  relief fh^uli 

not  be  given  to  the  faid  A.  P.     Jind  be  you  then  then  with 

this  precept  J  to  certify  what  youfhali  have  done  in  the  exocutim 

hereof     Given  under  my  hand  and  feal  the  ■■  day  ef 

'  '     "       in  the  ■■  year  — . 

Order  for  maintenance. 

Wcftmorland.  TTirHEREAS   A.  P.  of ^  tn  th 

^^  parifh  of  — — —  in  the  faid  caunty  •/ 
»■  ■  ■>■  hath  made  oath  before  me  '  one  of  bis  majeffi 
juflices  of  the  peace  fw  the  faid  county^  that  ho  the  faid  A.  P# 
IX  very  poor  and  impotent^  and  not  able  U  wort }  and  that  he 
the  faid  A.  P.  did  on tafi  apply  for  relief  to  the  pa- 
ri/hioners of  the  faid  pari/h  of  >  at  a  veflty  (or,  puUici) 
meetings  [or«  to  A.  B.  and  C.  D.  two  of  the  over/eers  of  the 
poor  of  the  faid  parifh^"]  and  was  by  them  refufed  to  be  reliiVeii 
Jnd  whereas  A.  B.  and  C,  D.  overfeers  of  the  poor  of  the 
faid  parifh^  have  been  duly  fummoned  by  mii  to  Ibew  cattfe 
why  relief  fhould  not  be  givin  to  the  faid  A,  P.  and  have  op" 
peared  before  me  in  purfuance  offucb  fummons^  hut  Imve  not 
made  any  fuffJent  caufe  to  appear  as  aferefaidy  [or,  hut  have 
made  default  to  appear  before  ma  according  to  fuchfummust :] 
I  do  therefore  hereby  order  the  churohwardens  and  avtrfeefs  of 
the  poor  of  the  faid  parifh^  or  fome  of  them^  to  pay  unto  tbefaii 
A.  P.  the  fum  of  '■  weekly  and  every  week^ftr  and  io» 
wards  his  fupport  and  maintenance^  until  fucb  time  as  they 
flmllbt  oiherwife  ordered  acoording  to  law  toforboetr  thofmi 
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^Ihxuanci.    Given  under  my  hand  cndftal  at  ■■         ■  mthi 
fnid  county f  the  — -  day  ef in  the  ■  ■  fear 


Contra^  for  maincenan€e; 

A  T  a  puhVuk  meeting  of  the  inbabitants  cf  the  partjh  of 
**  ■  .  .  .  in  the  county  of  *  ■  ■  for  that  purpofe  ojfem^ 
Hed  uptn  ufual  notice  thereof  fir  ft  given  \  it  is  contra  ffed  hf 
and  with  the  confent  of  the  major  part  of  the  faid  inhabitants 
fo  ajfembied  as  afofefaid^  between  A.  B.  and  C*  D*  church'^ 
wardens^  and  L.  F.  and  G.  H.  overfeers  ef  the  poor  of  thi 

faid  parijhy  of  the  one  part^  and  A,  M.  of %n  the 

faid  parifli^  yeoman^  of  the  other  part :  Th^t  be  the  faid  A,  M. 
Jball  and  will  during  the  /pace  of  one  whole  year^  to  commence 
from    "  next  enfuing^  at  his  own  proper  cofts  and  charges f 

in  the  boufe  in  which  he  now  dtveUeth^  find^  provide^  and 
allow  unto  aU  fuch  poor  people^  as  Jhall  be  lawfully  intitled  ta 
relief  and  maintenance  from  the  faid  parijh^  and /hall  be  brought 
unto  him  by  the  churchwardens  or  overfters  of  the  poor  afore*' 
faid^  or  any  of  them-,  cr  by  their  or  any  of  their  fucceffors  for 
the  time  beings  fufficient  lodginj^y  meat^  drink^  clothings  em* 
pUymenty  and  other  things  ne(eff*ry  for  their  keeping  and  main* 
tenance  :  And  that  in  confideration  thereof  the  faid  churchwar* 
dens  and  overfeers  of  the  poor^  and  their  fucceffors  refpeSfively^ 
/ball  pay  or.  caufe  to  be  paid  to  the /aid  A.  "hA.thefum  of     ^ 
in  equal proportions.'-'-^-^T he  faid  A.  M.  to  have  moreover  and 
take  unto  himfelf  the  benefit  of  the  faid  poor  people* s  work^  la* 
^eur^  and  fervice  during  the  faid  term.     In  witnefs  whereof 
the  parties  to  tbefe  prejents  have  hereunto  fet  their  bands,  the 
■  '  day  of  — — — , 

It  may  perhaps  be  requifite  to  infert  a  claufe  more  par- 
ticularly with  refped  to  the  article  of  clothing  ;  fetting  forth 
in  what  condition  they  fliall  go,  and  in  what  condition  be 
delivered  back  again. 

As  aifo,  if  they  (h^II  diei  who  fiiall  be  at  the  expcnce  of 
burying  them,  and  the  like. 

As  alfo,  if  they  fliall  be  refrailory  or  ungovernable  t 
^ho  fhall  be  at  the  charge  of  fending  them  to  «he  houfc 
pf  corredion,  or  otherwife  reducing  them  to  good  beha« 
viour. 

And  other  claufes  as  there  may  be  occafion. 

If  two  pariOies  or  townfhif  ^  (hall  join  in  fuch  contraft« 
ing^  it  will  be  neceflary  to  infert  in  the  contrad,  the  coq« 
fent  of  a  jollice  of  the  peace ;  as  thus, 

3  C» 
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fy  and  witb  tbt  cwftutof  thi  mejw  fori  $fthifM 


^bnjaii 


inMUanis  fi  affemhUi  01  ^injaid  njpe&ivitf^  and  al/a  if 
and  with  thi  confM  of  J.  P.  ijquin^  om  cfhii  nujiftfi  jnf^ 
iica  of  the  peaa  for  ibt  faid  county  f  dwelUng  in  tbo  faid  fa* 
rijh  of^  [or,  nMor  to  tho  faxdfarifiai  or  tmiiflnps^  of 

And  the  aflent  of  the  faid  juftioe  may  be  iodorfed  there- 
on, as  follows : 

« 

/  '  efqmre^  one  of  his  majiflfs  jttftias  of  thi  poaco 

for  the  within  montiomd  county  of  ■  and  dwelling  in  tho 

within  mentioned  parijh  of  ■  ■  [or,  near  to  tho  witbiH 

mentioned  parlJheSf  or  town/hips  of  ]  do  conjint  ««/•, 

alloWf  and  approve  of  the  withtn  written  contra^*     Givm 
under  my  hand  andjeal  the  ■  day  of  — — . 

VI.  Of  the  overfeers  account. 

^AccDufft.  By  the  43  EL  c»  2*     The  churchwardens  emd  ouerjiord 

Jhatl  within  four  days  after  the  end  of  their  year ^  andotboi^ 
overfeers  mminaiodf  make  and  yield  up  to  twojt^icoe  (i  Qi). 
a  true  and  perfect  accoutet  of  ullfums  by  them  rtceiued^or  rated 
and  e^ffeffed  and  not  received^  and  alfo  of  fitch  ftoci  as  .fttall  hi 
in  their  handsj  or  in  the  hands  of  any  of  the  poor  to  wuari% 
and  of  jail  other  things  concerning  their  office ;  andfuchfumo 
rf  money  asjhall  be  in  their  hands ^  Jballpay  and  deliver  avor  f# 
their  fucceffors :  And  the  fuhfequint  churchwardens  or  oiuerfeers% 
by  warrant  from  two  fucb  juftices^  may  levy  by  difirejs  and 
fale  of  the  offender's  goods^  the  faid  fums  or  flock  wiicb  Jball 
be  behind  on  any  account  to  be  made  |  and  in  defeQ  of  fucb  dif* 
trefs%  two  fuch  ju/lices  may  commit  him  to  the  common  gaol, 
there  to  remain  without  bail  or  mainprize^  teniil  payment  of  the 
faidfum  and  Jiock  :  And  alfo  any  fucb  two  juftices  may  com^ 
mit  to  the  faid  prifon  every  one  of  the  faid  churchwardens  and 
overfeers^  which  fball  refufe  to  account^  there  to  remain  witb^ 
KUt  tail  or  mainprize^  until  he  have  made  a  true  account^  and 
fatisfiedand  paid  fo  much  as  upon  the  faid  account  fhail  be  ro^ 

-    maining  it^is  bands.     U  2.  4« 

And  by  the  17  Cr.  2.  r«  38*  It  is  enaded  as  follows: 
The  churchwardens  and  overfeers  fhall  yearly^  within  four^ 
tetn  days  after  other  overfeen  fhatl  be  appointed^  deliver  in  to 
thofucceeding  overfeers  a  jufl  account  in  writings  f^^h  ^* 
tred  in  a  hook  to  be  kept  for  thcu  purpofe^  and  figned  by  them^ 
ofaU  fums  by  them  received^  or  rated  and  not  received i  and 

'    alfo  of  all  materials  that  fhall  be  in  their  hands^  or  in  ^ 
bands  of  am  af  the  poor  to  be  wrought^  emd  of  all  money 
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'^cidhf  Jwh  dnfrcbwgrdinj  and  owrjigrsfi  accMinthg^  and 
§f  all  other  things  concerning  their  office ;  and  Jball  alfo 
pey  and  deliver  over  all  fums  of  money  and  other  things^ 
which  Jball  be  in  their  hands^  to  the  fucceeding  overfeeri  i 
which  account  Jball  be  verifed  by  oath  before  one  yuflice^  who 
Jball  fign  and  atteji  the  taking  of  the  famt^  at  the  foot  of 
the  account f  without  fee  ^  and  the  faia  boots  fiall  be  pre" 
ferved  by  the  churchwardens  and  overfeirs  in  fame  pMici  or 
other  place  within  the  parijh  or  town/hip  \  and  they  Jhall  per^^ 
mit  any  perfon  ajfejfed^  or  liable  to  be  ajfejfed^  lo  infpeSl  the 
fanu  at  all  feafonable  timeSf  paying  td.  for  fucb  injpe^iioh  % 
and  fiidil  upon  demand  give  copies  at  the  rate  of  6^«  for 
every  three  hundred  words^  and  fo  in  proportion.  And  if 
they  Jhall  refufe  or  neglelf  to  make  and  yield  up  fuch  account  ' 
verified  as  ajprefaid^  vAthin  Juch  time^  or  Jhall  refufe  or  neg'^ 
le£f  to  pay  ever  the  money  and  other  things  in  ihetr  hands  i 
any  two  ju/iices  may  commit  them  to  the  common  gaol^  till  they 
fiyaU  have  given  fuch  account^  or  Jhall  have  paid  and  yielded 
up  fuch  money  and  other  things  in  their  hands  as  afore/aid.  ^ 
f.  i^  2. 

Churchwardens^  Af.   i$  C.   a.    JiT.  and   Pecie.     The  Chorcbwar^cii 
churchwarden  was  committed  for  refufing  to  account  for  ^^^  ***  puniflic^ 
all  monies  leceived  and  difburfed  by  him,  and  of  all  fuch  " 
things  as  concerned  his  office.     But  upon  an  habeas  corpus 
he  was  difcharged  ;  for  if  he  be  committed  as  overfeer,  it 
muft  be  fo  exprefled  in  the  mittimus,    although  to  be 
overfeer  be  annexed  to  the  office  of  churchwarden,  for 
the  jufttces  have  no  power  over  him  ^  churchwarden* 
I  Keb.  574. 

Such  money  as  Jhall  he  in  their  hands^  Jhall  pay  and  deliver  Balance  maft  U 
over  to  their  fucceffors}  M.  8  G.  a.  K.  and  the  juftices  of  P*^«'«'- 
Somerfet/hire.  Mandamus  to  tht  j\xRict$,  to  grant  a  war- 
rant lot  levying  30!.  179.  iid.,  being  the  balance  of  the 
laft  overfeers  account  in  their  hands.  They  return,  that 
true  it  is  there  was  fuch  a. balance,  but  that  the  veftry 
had  ordered  them  to  retain  it,  and  employ  an  attorney  to 
fue  for  fome  charity  money,  and  get  it  laid  out  for  the  be- 
nefit of  the  poor  j  that  one  JToung  was  fo  employed,  and 
the  balance  exhaufted  in  fees,  and  that  the  overfeers  had 
engaged  to  pay  T(^ung ;  and  for  that  caufe  chey  had  refufed 
to  grant  the  warrant.  But  by  the  court :  There  muft  gp 
a  peremptory  mandamus  i  for  the  ftatute  fays,  the  balance 
iball  be  paid  over  to  the  new  overfeers,  under  a  penalty; 
and  it  is  not  in  the  power  pf  the  veftry  to  dUpcnfe  with  the 
ftatute.    Sir.  992, 
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CYcrfeerbc  T.  0.6  G.  3.  K.  and  Eggingtofi.  The  defendant  had  re- 
^miaga  bulk*  reived  as  overfeer  of  the  poor  4I.  previous  to  his  becoming 
'  a  bankrupt,  which  was  on  the  5th  Decembir  1785;  but 
bis  accounts  were  hot  made  out  till  the  Eajier  following; 
and  he  had  afterwards  been  committed  to  gaol  by  two  juf' 
tices  for  not  paying  over  the  4I.  as  the  balance  of  his  ac- 
count.  Erjkint  moved  for  a  rule  to  (hew  caufe  why  he 

ibould  not  be  difcharged,  on  the  ground  that  this  fum  was 
'  diht  exi^i/tg  privicus  to  the  bankruptcy^  and  might  have  been 
proved  under  the  commiiSon,  and  th^  defendant  had  fmce 
'  obtained  his  certificate*  And  he  infified,'  that  when  the 
accounts  were  delivered  in,  it  appeared  that  this  fum  was 
received  antecedent  to  the  bankruptcy,  and  might  have 
been  afcertained  by  any  parifhioner,  fo  as  to  have  enabled 

him  to  prove  it  under  the  commiffion. L.  Man^fitld: 

This  money  was  dcpofited  in  the  defendant's  hands  for  ihe 
ufe  of  the  parifh,  which  they  had  no  right  to  call  for  till  a 
fortnight  after  Eajier  178b  ;  therefore  till  that  time  he  was 
entitled  to  retain  it.  But  this  debt  only  arlfes  upon  the  de- 
fendant's converfion  of  it  to  his  own  ufe,  which  is  not  till 
after  the  bankruptcy.     1  herefore  the  defendant  is  not  eit- 

titlcd  to  be  difcharged. BulUr  J.  This  motion  can  • 

only  be  fufiained  on  the  ground  that  the  pariQiioners  hid  a 
caufe  of  adlion  againd  the  defendant  before  his  bank* 
ruptcy ;  but  at  that  time  they  could  not  have  fued  him  for 
this  debt:  And  even  if  this  fum  had  been  kept  by  iifelf, 
the  bankrupt's  aflignees  could  not  have  touched  tt :  The 
defendant  was  a  mere  truftce  for  the  pariOi,  and  I  cannot 
think  that  his  bankruptcy  difcharged  him  froni  his  office  of 
overfeer.— Rule  difchargcd.     Caf.   by  DuruJ,  and   Eofl^ 

369. 
Twojoftlcet  E.^\  G.  3.  K,  V.  Sir  J,  Carter  and  others.     On  an  ap- 

"!»'m*"^^o"  V^^^  againft  the  allowance  of  the  accounts  of  Mr.  Read^  an 
the  balance afur  overfcer  of  Farehaniy  Southampton,  the  feflions  difillowed 
•fpeal.  fcveral  items  in  the  account,  amounting  in  the  whole  to 

42I.  7s.  id. ;  but  the  order  of  fcfTions  did  not  proceed  to 
direct  Mr.  Reed  to  pay  that  fum  over  to  the  fuccceding 
ovcrfcers.  On  Mr.  Read's  fubfcqucnt  refufal  to  pay  over 
this  fum,  an  application  was  xnade  to  two  of  the  defend- 
ants, as  magiilratesy  defiring  them  to  enforce  payment  un* 
dcr  the  43  EL  c.  2.  /.  2.  and  4  and  17  G.  2.  r.  38,  /  3.  ; 
but  ihofe  gentlemen,  conceiving  they  had  no  authority  to 
act,  declined  to  interfere ;  whereupon  a  rule  was  obtained 
ri  quiring  ihcm  to  Ihew  caufe  why  a  mandamus  ffiould  not 
iflue,  to  compel  them,  or  any  t<vo  of  them,  to  receive  and 
proceed  on  the  complaint  againft  Mr.  ReaJ^  for  refuting  to 
pay  6vcr  the  balance  iavhis  h9knd$»''^Burrctigb  now  ihewed 
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catire;  contending  that,  the  magiftratcs  had  no  iurifdiftionf 
fts  this  cafe  had  been  before  the  feffions,  who  bad  made  a 
judicial  order  upon  the  fubjed.  The  43  £/•  c.  2*  /•  2.  4* 
direds  the  overfeers  to  pay  qver  the  balance  in  their  hands 
to  their  fucceflbrs  in  4  days ;  and  in  default  thereof  enaWcf 
two  magiftratcs  to  levy  the  fum  due  by  diftrrfs  and  fale  of 
the  offender's  goods,  or  to  commit  him  to  prifon.  The  17 
G.  2.  c.  38.  /  3.  only  enlarges  the  lime  of  paying  the 
balance  to  14  days;  giving  the  juftices  the  fame  power  to 
commie  the  defaulters  to  prifon,  and  omitting  the  levying 
the  balance  by  diftrefs  and  fale.  And  under  both  ftatutes 
an  appeal  to  the  feffions  is  given  againft  the  allowance  of 
the  accounts.  But  the  power  of  the  m.i  jiftrates  is  con- 
fined to  cafes  where  there  is  no  appeal.  Here  the  profe- 
cutor  chofe  to  appeal  to  the  feffions  ;  and  therefore  he 
(bould  purfue  that  remedy  by  feffions  procet's.  And  thefe 
viagiftrates,  a£ling  out  of  feffions,  have  no  power  under  ei- 
ther of  thefe  ftatutes  to  compel  the  payment  of  the  balance 
of  this  account. — L.  Kenyon  Ch.  J.  (flopping  Portal  on  the 
other  fide)  faid,  Jt  feems  to  me  that  thefe  juftices  have  ju« 
rifdidion  in  this  cafe.  The  cffeSt  of  the  appeal  was  the 
afcertaining  the  quantum  of  the  arrears ;  and  then  ^e  fta- 
tute  attaches,  and  enables  the  magiftrates  out  of  feffions  to 
enforce  the  payment  of  the  balance  {0)  ^^rofe  J.  Thefe 
•  are  as  much  arrears  now  as  they  were  before  the  appeal ; 
only  the  quantum  is  afcertained.  Rule  abfolute.  Durnf. 
and  Eaft^  4  V.  246. 

Until  he  bavi  made  a  true  acccufit]  T,  2  Tf^.    The  mayor  Cotninitmeirt 
and  churcbwerdeni  of  Northampton.     The  mayor  committed  ""t'J  «h«jf  ac« 
the  churchwardens,  as  overfeers  of  the  poor,  for  refufing  to  """^ 
account;  and  the  warrant  of  commitment  concluded,  until 
they  be  duly  difcharged  according  to  law.     The  court  htld 
the  commitment  void  5,becaufe  the  warrant  ought  to  con- 
clude, there  to  remain  until  they  Jhall  account^  as  the  ftatute 
doth  »f  point.     And  the  difference  is,  wheie  a  man  is  com- 
mitted as  a  criminal,  and  where  only  for  contumacy  :  for 
in  the  fi.ft  cafe,  the  commitment  mull  be  until  difcharged 
according  to  law;  but  in  the  latter,  until  he  comply  and 
perform  the  thing  required;  for  in  that  cafe,  he  fliail  not 
lie  till  a  feffions,  but  (hall  be  difcharged  upon  performance 
of  his  duly.     Ccr/i.  152.  / 

Which  account /hall  be  verified  by  oath  before  onejujlice^  H.  Juft  cf  refufing 
19  G.   2    /:.  and  the  ju/iicfs  tf  Middlefex.     h  mandamus  ^'^/^fJcVrhU 
was  moved  for,  to  be  diredled  to  the  jufticcs  to  fwcar  fyH^  act'ouaV 
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iam  Carr^  late  overfeer  of  the  poor  of  the  pari(hes  of 
St.  Andrrw  and  5/,  George  the  Martyr^  to  the  truth  of  his 
account,  upon  an  afEdavit  made  by  Carr  thdt  fae  had  deli* 
vered  in  an  account  to  the  jufticeS)  and  was  ready  to  fwear 
to  the  truth  thereof,  but  that  they  had  f  cfufed  to  fwear 
bim*  On  behalf  of  the  jufttces,  it  was  oHjedcd,  that  the 
account  confided  of  grofs  Turns,  and  (hat  thejjufllces  aiked 
himfome  queftions  touching  the  particulars,  which  he  re* 
fufed  to  anfwer,  and  theref  re  they  refufed  to  fwear  him 
to  his  account.  By  the  court :  A  mandamus  is  a  matter  of 
courfe^  and  we  cannot  refufe  to  grant  it.  If  the  juQices 
have  any  legal  objection,  they  may  return  it  upon  the 
ptaniamus.     i  Wilfon,  1 35. 

And  if  any  perfon  thinks  himfelf  aggrieved  by  the  ac- 
count, he  may  have  his  remedy  by  appeal. 

And  thefaid  books  ftfall  be  preferved  by  the  cburchwariens 
and  overfeers]  71  24  &r  25  (7.  2*  K.  and  C/apbam.  A  mam^ 
damus  was  granted  to  oblige  the  old  overfeer  to  deliver 
over  the  books  of  the  pbor  rates  to  the  new  overfeer ;  foe» 
by  the  court :  They  are  public  books,  and  ought  to  be  deli- 
vered over  by  one  overfeer  to  another,  that  all  the  pa- 
rifliioners  may  have  accefs  to  them,  and  the  overfeer  and 
churchwarden  for  the  time  being  ought  to  have  the  cuftody 
thereof,     i  fViljm^  305-  ' 

^nd  if  any  ovirfeer  jhall  remove  y  hejhall^  before  his  remwed^ 
diUver  every  to  Jo  me  churchwarden  or  other  operfeer^  h'ts  €€• 
counts^  verified  as  afcrefaid^  with  all  ajfeffments^  books^  p^^^Sf 
money^  and  other  things  concerning  his  office ;  and  if  any  «v/r- 
fterjhall  die ^  his  executors  or  adminifirutors  Jhall^  within  40 
days  after  b,s  deciafe^  deliver  over  all  things  concerning  his  of* 
fice  to  form  chuni^wardcn  or  other  overfeer  ^  9^1  d  Jhall  pay  etit  of 
the  aj/^ts  all  money  remaining  due^  which  he  received  I y  virtue  of 
his  office^  before  any  of  his  other  dibxs  are  paid.     1 7  G.  2* 

c  38.  f.  3. 

By  the  43  EL  c.  2.  If  any  pcrfcn  Jhall  find  himfelf  ag' 
grieved  by  any  aR  done  by  the  faid  overfeers  or  juflices,  be  may 
appeal  to  the  general  quarter  fjjions^  whofe  order  therein  Jball 
bind  all  paftics. 

And  this  power  of  appealing  gen<crally,  do(h  not  feem 

to  be  taken  away  by  the  (lacute  here  riext  following ;  but 

^he  fame  being  only  in  the  affirmative,  it  feemeth  that  tbey 

may  both  ftand  together,  and  that  the  appeal  may  be  upoo 

cither  of  the  ftatutes. 

And  upon  this  ftatute  of  the  43  EL  the  appeal  is  not 
limited  to  the  next  feffions,  but  may  be  at  any  time  after. 

The  other  ftatute  above- mentioned,  with  regard  to  this 
Ipatteri  is  as  follows  ;   Jf  any  per/on  fbaU  havt  any  material 
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•bjtSliiH  to  fuch  accuurU  or  any  part  thereof^  .be  maj^  giving 
TiitfonahU  notice^  oppeal  to  tBe  nextfeffions\  hat  if  nafommt 
mtice  bi  not  givsn,  then  tbty  Jhnll  adjourn  ihf  appeal  to  the 
nixifeffionsafur\  and  the  cewt  may  award  cojts  to  oitbtr 
party^  as  in  cafos  of  fittUmont  by  tbg  %  if  <)  JV.  17  G.  2« 
c.  38.  f.  4. 

bo  that  here  is  a  power  to  award  coftt,  if  the  appeal  is 
to  the  next  feSions  ;  bat  if  the  appeal  ia  upon  the  43  Bl. 
«nd  not  to  the  next  fcffioDS,  there  is  no  power  in  fuch 
cafe  to  award  cofts. 

And  by  the  faid  ftatute  of  the  17  (?.  2.  c.l^i.    In  all 
torperatioHs  orfrancb'tfes^  which  have  not  four  jufiices^  per  Jem 
aggrieved  may  appeal^  if  they  think  fit^  to  the  next  county 
Je^ons.     f,  5. 

M.  4  i//i/?.  j^.  and  Hedges,  On  appeal  opon  the  fta*  BjJtncetolc 
tute  of  the  43  £/.  a{/ainft  the  allowance  of  the  account  by  |*J''**  »>y  *^- 
two  juftices,  the  fcffions  ordered  the  overfeer  to  pay  fo 
much  over,  which  they  adjudged  to  be  ip  his  hands  ;  and 
for  not  doing^  this,  they  committed  hiin*  But  by  the  court : 
They  ihould  have  levied  the  arrears  by  diftrefs  and  fale* 
and  in  defaul^  of  diflrefa  have  committed  him ;  for  the 
feifions  muft  execute  tlfeir  judgment,  in  the  lame  manner 
as  the  two  juftices  muft  do.     3  Sali.  533. 

71  7  G.  K.  and  Bartlett*     An  order  made  at  the  (gt^  Aeeoimtt  Auft 
fions  relating  to  accounts  of  overfeers,  was  moved  to  be  ^^^T^  ^^ 
quaflied,  becaufe  it  did  not  appear  that  the  accounts  liad  thetppcalT* 
been  before  the  juftices  out  of  feflions,  and  they  cannot 
come  perfaltum  to  the  feffions.     On  the  other  fide  it  was 
faid,  that  it  appeared  there  was  an  allowance,  for  the  ap- 
peal is  fatd  to  be  againft  the  di{burfements  and  ibe  aUow^ 
ante  thereof  which  the  court  will  prefume  was  Regular. 
But  by  the  court :  It  doth  not  follow,  that  this  was  an 
allowance  by  two  juftices,' for  the  pariQi  might  do  it ;  and 
therefore   for  wane  of  Jurifdi&ion  this   order  muft  be 
quaflied.     Str.  98  3. 

Allowance  of  the  account. 

Weftmorland.  p  E  R  U  S  E  D  and  allowed  (barnng  bun 

fifftfigned^and  verified  on  oath  by  A.  B. 
and  C.  D.  ehurcbwardens^  and  £•  F.  andG*  H.  overfeers 
of  the  poor)  by  me  one  of  hit  majejlfs  juftim  of  the  peace  in 
and  for  the  faid  county^  the         ■  day  of  — -•  *         J.  P, 

VII.  Penalty  of  overfeers  for  the  ncglcft  of  their 

duty. 

Iq  general  overfeers  l>eing  negligent  in  their  office,  (ball  FesiIt|«fso< 
ibif^pit  for  eyerj  default^  298«  tP  (^  poor,  to  be  Jeyied  by 

ono 
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.oot  of  the  churchwardens  or  overfeera,  hy  warrant  of  tW6i 

juftices  (i  ^.)  by  diftrefs  ;  or  in  default  thereof,  any  two 

fuch  juflices  may  commit  the  oiFender  to  the  common  gao), 

there  to  remain  without  bail  or  mainprizei  till  the  faid 

forfeiiure  (hall  be  paid.    43  El.  c.  2.  /.  2.  1 1. 

Wt^of^.        And  by  the  17  G.t.c.  38.     Any  parifli  officer  neg- 

ndMtcacecd-    lettmg  to  obey  any  direptions  of  that  adt,  bemg  convicted 

>Bt5'«  .thereof  on  oath    before   two  juftices,   in    two    calendar 

months  after  the  oflFence  committed,  (ball  forfeit  not  ex- 
ceeding 5 1,  nor  lefs  than  40  s.  to  the  poor,  by  dilirefs. 
/  14.  • 

^fli^g^jS^  And  in    atl    anions  to   be   brought   in    the  courts  at 

tFiJImiriftir^eTZi  the  affizet,  for  the  recovery  of  any  fum 
milpent  or  taken  to  their  own  ufe  by  the  churchwardens 
or  overfeer*,  the  evidcpce  of  the  parilhionersy  other  than 
fuchasreceivealmstlb^U  be  admitted.     3/^.  c.  ii./.  12. 

VHI.    Indemnity  oi  overfeers  in  performance  of 

their  duty. 

K»vpiet<»  the        By  the   77*    c.  5.     If  any  adion   (hall   be  brought 
^•crtilflue^        againfl  any  jujita  of  thi  peaa  ot  conftobU  (and  by  21  y. 

r,  7.  againft  any  churchwarden .  or  ^virfeer  of  thi  poor^  or 
other  perfun  who  in  their  aid  or  by  their  comjnandment 
(ball  do  any  thing  concerning  tbeif  offices),  he  may  plead 
the  genera)  ifTue,  and  give  the  fpscial  matter  in  evidence ; 
and  if  a  verdidt  (hall  pafs  for  him,  or  the  plainttfFHiaU  be 
DottUc  coftt.      iionfuitor  fufFcrdifconti nuance,  he  (hall  have  double  co(h. 

And  fuch  aclion  (hall  belaid  in  the  county  where  the  U& 
was  committed,  and  not  elfewhere. 

By  the  43  £L  c.  2.  Perfons  fued  for  any  thing  d^^ne 
on  that  ad,  may  plead  the  general  i(|[ue,  and  give  the  fpe- 
cial  matter  in  evidence;  and  if  a  verdi£l  be  found  for  the 
defendant,  or  the  plaintiff  be  nonfuit,  the  defendant  iluli 

m4  coils?"****'  *^*^^  ^''^'^'^  damages  with  cofts,  to  be  aflilTed  by  the  jury 

in  cafe  of  the  iflue  tried,  or  by  a  writ  to  inquire  of  the 
damages  incafe  the plaintiiF  is  nonfuir.    f  19. 

And  by  the  24  G.  2.  c,  44.  No  aSion  (hall  be 
No  ftA^on  to  be  brought  againft  any  cmJlahUy  htadborough^  or  §iher  offictr-^ 
*^*"*oVihe*wart  ^^  ^"^  Rcrfon  ailing  by  his  order,  and  in  his  aid,  for  any 
r»nt  hath  been  ^hing  done  in  pbwdlence  to  the  warrant  of  a  jufticc  of  t^e 
aemanded  and  peacc,  until  demand  hath  been  made,  or  left  at  the  ufual 
'•*"^^*  place  of  hi^  abode,  by  the  partjr,  or  by  his  attorney,  in 

writing,  (igned  by  the  party  denianding  the   fame,  of"  the 

perufal  and  copy  of  fuch   warrant    and  the  fame  hath  been 

*  •  '  •       ••  '■     refufed  or  negleded  for  lix  <l3iys  after  fuch  dem'ahd  5  and  if 

after   conplnmce   didTcwithy^any   fuch .  .aflion  *  fliall  be 
^  brcughc. 
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brought,    without   making  the  juftice  who  figned  fuch 

warrant  defendant,  on  producing  and  proving  fuch  war* 

rant  at  the  trial,  the  jury  (hall  give  their  verdi£t  far  the  ' 

defendant,  notwithftanding  any  (Af:h&.  ot  jurifdi^Siion  in 

theju'ftice.     And  if  fuch  a6)ion  be  brought  jointly  againft 

the  juftice   and   fuch    conftable,    headborougl),    or  other 

officer,  or  perfon  a6ing  in  his   aid  as  aforcfaid  $  then  on 

proof  of  fuch  warrant,  the  jury  (hall  (ind  for  the  defendant. 

And  if  the  vtrdift  fnall  be  given  againft  the  juflicc,  the 

plaintiflFfball  recover  his  cods  againft  him,"  to  be  taxed  in 

fuch  manner  hv  the  proper  officer,  as  to  include  fuch  cofts 

as  the  plaintiff  is  liable  to  pay  to  fuch  defendant  for  whom 

fuch  verdifi  (hall  be  found  as  aforefaid^ 

£".  13  G.  3.  yackfon*sQii€»  An  a(Et!on  of  trefpafs  was 
brought  by  the  plaintifF  againft  the  overfeers  of  the  poor 
for  taking  his  gelding.  They  alledged,  that  by  virtue  of 
their  office,  and  in  purfuance  of  a  juftice's  order,  they 
levied  fatisfa£iion  for  a  poor  race,  which  was  the  trefpafs 
complained  of.  It  was  objected  on  the  trial,  that  by  the 
ftatute  of  24  6\  2.  £.  44.  demand  (hould  have  been  made 
of  the  perufal  and  copy  of  the  juftice's  warrant,  and  fix 
days  negle^i  or  rttufaL  And  thejudge  who  tried  the  caufe 
being  of  the   fame  opinion,  the   plaintifF  was  nonfuited. 

*  It  was  moved  for  a  rule  to  (hew  caufe  why  the  nonfuic 
Ihould  not  be  fet  aiide.  Againft  the  rule  it  was  argued, 
that  this  ad  of  24  G.  2.  was  a  remedisl  ad,  and  to  be 
conftrued  fo  as  to  fupprefs  the  mifchief,  and  advance  the 
remedy.  That  the  rpifchicf  was,  that  juftices  of  the  peace 
were  often  infnared  by  furprtze  on  fomc  little  inadvertency 
into  which  they  had  fallen;  that  the  remedy  wa is,  ^jit/ing 
them  a  power  to  rectify  that  inaccuracy  or  miftake  ;  fo  as 
rtjither  the  perfon  affedied  by  it  might  fufFer,  nor  the  juf- 
tice be  vexaiioufly  barafTed.  That  in  order  to  this,  notice 
is  required  by  the  ftatute,'  to  give  the  party  a  power  of 
tendering  amends,  bringing  money  into  court,  or  plead* 

"  ing  as  he  (hail  be  advifcd.  That  confiablts  and  htad- 
boroughs  are  like  wife  by  the  faid  a£i  of  24  G,  2.  not  to  be 
proceeded  againft,  without  demand  and  perufal  of  the 
warrant.  That  churchwardtns  and  overfeers  of  the  poor  are 
within  the  fame  reafon,  and  therefore  within  the  remedy, 
Thar,  after  conftal^les  and  headboroughs,  are  added, 
othtr^  officers.  By  L.  Mansfield  and  the  court :  They  are 
clearly  within  the  ail  of  24  C?.  2.  The  juftices  warrant  is 
the  authority  under  which  they  aft.  To  extend  the  be* 
jiefit  of  the  ftatute  of  21  J.  was  the  intent  of  the  ftatute 
of  24  (?.  2.  and  all  officers  afting  under  a  juftice*s  war- 
rant are  included  in  it.     Loffui^^.  '^ 

Some 
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Seme  account  of  the  aH'  of  22  G.  ^.  c.  83.  far  the 
maintenance  of  the  poor  by  incorporated  focietieu 

lUiffiatoiiifl/     I. /GENERALLY,  nothing  in  ttvis  a£)  (hall  extend  to 
tbtfrMftd.  ^^  any  pari(b,  townibipp   or  place  which  ihali  not 

^ee  to  adopt  the  proviflons  herein  co.itained« 
UaStiBffor  the       %•  ^  order  to  which  agreement,  whenever  two  parts  in 
p|natetol  iliii   three  in  number  and  value  of  the  owners  or  occupiers,  ac- 
^n^  cording  to  thicir  poor  rate,  within  any  parifli,  towr*(hip,or 

place,  iball  at  a  public  meeting  figniff  their  approbation  of 
the  provifions  herein  contained,  and  (ball  at  fuch  meeting 
nominate  to  the  juftices  three  perfons  qualified  for  guar- 
dians^  and  three  others  for  governors  of  the  poo/  houfe, 
and  fix  falaries  to  be  paid  to  them,  and  (hall  procure  the 
confent  of  two  juftices  within  th^t  divifion  to  fuch  agree- 
ment and  falaries ;  they  Qiall  from  that  time  be  entitled  to 
the  benefits  of  this  a6L    /•  3. 

In  like  manner,  two  or  more  pariihes,  townfhips,  or 
places,  may  unite  for  the  purpofes  aforefaid. — Provided, 
that  no  pari(h,  townfliipy  or  place,  dift^nt  more  than  ten 
miles  from  fuch  poor  houfe,  (hall  be  permitted  to  unito 
with  the  parilhel  or  places  which  (hall  eftablUh  fuch  poor 
hojufe.  /^  4y  5* 
Ifccdoci  td  U  3.  Which  notice  for  fuch  meetings,  and  for  every  other 
^"^  publick  meeting  under  this  ad,  (hall  be  given  in  the  church 

*  three  Sundays  before ;  and  none  (hall  vot&  at  fuch  meeting, 
unlefs  he  be  owner  or  occupier  of  lands  afTeffed  to  the  poor 
rate  after  the  rate  of  5].  per  annum  at  the  lead ;  nor  (ball 
any  perfon  vote  as  occupier  unlefs  he  (hall  be  SL&tkd  to 
fuch  poor  rate.  /.  6, 
Fa«Nr«ribe  4*  And  where  guardians  are  appointed,  neither  church* 

warden  nor  ovcrfeer  (ball  intermeddle  in  the  care  and  ma- 
nagement bf  the  poor;  but  the  guardian  (ball be  invefted 
with  all  powers  given  by  any  z&  of  parliament  to  the  over- 
fcers  of  the  poor,  and  io  all  refpefls,  except  in  regard  to 
making  and  coileding  the  rates,  (ball  be  an  overfeer  ;  but 
the  churchwardens , and  overfeers  (hall  continue  to  be  liable 
to  colled  the  poor  rate,  and  (ball  pay  the  fame  to  the  guar- 
dian ;  or  if  two  pari(bes  or  places  be  united,  thev  (hall  pay 
over  their  quo^s  refpedively  to  the  trcafurer  of  luch  united 

difiria.    /  7,8. 

And  all  notices  or  applications  direded  by  any  ad  of 
parliament  to  be  given'or  made  to  the  overfeers,  (hall  be 
given  and  made  to  the  guardians ;  but  if  any  orders  of  re- 
moval or  notices  (hall  happen  to  be  given  to  the  church- 
warden or  ovcr(eer,  the  (ame  (hall^be  valid,  and  the  church* 

W^dea 


warden  or  ovcrfeer  (ball  deliver  the  fame  to  the  gaaidiatt. 

Provided,  that  nothing  herein  fhall  extend  to  siter  or 
affe£)  the  fettlement  of  any  perfon  ;  or  to  give  to  any  ille- 
gitimate child  born  in  apoor  houfe  or  worlc  houfe  eiiabliih- 
ed  under  the  authority  of  (his  aA,  a  fettlement  in  the  pa- 
riCb  or  place  where  fuch  houfe  (ball  be(bu(fuch  child  (bail 
be  conftdered  as  fettled  in  the  parifli  or  place  to  which  the 
mother  belongs);  or  to  alter  the  regulations  eftabliflied  by 
any  a£l  of  parliament  for  any  particular  houfe  of  induftrf 
in  any  part  of  this  kingdom.    /  jg^ 

5.  In  like  manner  a  vifitor  {ball  be  appointed,  wbomay  Viitsr 
appoint  a  4^puty«  The  faid  vifitor  or  deputy  to  fuperui-  ^ 
tend  every  fuch  houfe,  to  fettle  all  doubts  concerning  the 
perfons  who  are  to  be  Tent  thither,  to  inforce  the  rules  and 
regulations  for  the  better  accommodation  and  relief  of  the 
poor,  and  to  fettle  accounts  between  guardians  and  trea* 
furer.  And  for  an  inducement  for  undertaking  the  office^ 
the  vifitor  or  deputy  ihall  be  freed  from  the  office  of  con- 
fiable,  and  all  parochial  offices,  and  from  ferving  upon  ju- 
ries, whilft  he  continues  in  fuch  office.    /.  10,  1 1. 

6.  And  the  guardians  (hall  recommend  to  the  juftices  a 
treafurer,  who  (hall  appoint  him  accordin^y  ^  which  trea«. 
furer  (ball  account  before  the  guardians  at  every  meeting, 
and  (ball  once  a  year  make  out  an  account  of  the  expences 
attending  the  poor  houfe,  and  of  the  number  of  poor  per* 
fd^ns,  diftingui(bing  their  age  and  fex,  and  how  they  have 
been  employed,  and  how  much  money  hath  been  earned  by 
the  labour  of  the  poor  in  the  year  preceding,  to  be  laid 
before  the  vifitor.  and  if  by  him  approved,  (hall  be  tranf- 
ibitted  to  the  clerk  of  the  peace,  and  by  him  laid  before 
the  feffions  :  and  fuch  treafurer  (hall  be  allowed  an  annual 
falary  not  exceeding  lol.  as  the  vifitor  ihall  appoint. yi  12« 

7.  The  juftices  (ball  alfo  appoint  a  governor  of  each 
poor  houic  ;  wHo  may,  upon  proof  of  mifbebaviour  or  in* 
capacity,  be  removed  by  the  vifitor  or  guardians.    /.  9. 

8.  The  offices  of  guardian,  governor,  vifitor,  and  trea-  OBetn  h^r 
furer,  (ball  determine  in  Eqfiir  week  yearly,  on  the  day  loogtocoa-' 
on  which  the  public  meeting  for  the  purpofes  of  this  aa  ^°^^* 
fliall  be  held.    /T  14* 

In  the  intermediate  time,,  if  any  vacancy  (ball  happen  in       ' 
any  of  the  faid  offices,  by  death,  refignation,  or  removal  ; 
meetings  (hall  be  called  as  foon  as  conveniently  may  be, 
and  the  vacancies  filled  up  in  the  manner  before  mention- 
ed.   /  I  j* 

9«  The  guardians  (hall  provide  houfes,   with  proper  H»«(ctt«bt 
iiiildings   and   accommodations,  either  by  ereding  new  P'^*^*^« 

ones 
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ones  on  land  to  be  purchared  or  rented  by  them,  altering 
old  ones,  or  hiring  buildmgs  for  the  purpofe  $  and  fit  them 
up  with  the  advice  of  the  vifitor,  at  the  proportionable  ex* 
pence  of  the  feveral  places  rcfpcftively,    /^  17. 

Provided,  that  the  poor  houfe  (hall  be  fifuate  within  the 
refpedive  parifii  or  townihip,  or  if  feveral  be  united,  then 
vithin  one  of  the  pariOies  or  townfhips  fo  united ;  and  not 
dfewhere,  wtthotit  the  confent  of  three  parts  in  four  in 
number  and  value  as  aforefaid.    /.  18. 

•And  the  guardians,  with  the  approbation  of  the  perfons 
qualified  as  aforefaid,  may  fell  any  houfe  ereSed  or  pur« 
chafed  for  the  poor  of  fuch  place,  and  a!fo  by  order  of  a 
juflice^  may  remove  the  perfon  or  perfons  who  (kail  inha- 
bit the  fame,  or  any  other  houfe  provided  at  the  expence  of 
fuch  parifli  or  place,  if  they  (hall  refufe  to  quit  after  14 
days  notice.    /  43* 

The  houfes  to  be  hired  (hall  be  taken  for  not  more  than 
21  years  nor  lefs  than  three  ;  and  (hall  be  free  from  ail 
parochial  and  parliamentary  taxes,  except  fuch  as  they 
were  liable  to  at  the  time  of  taking  thereof,    yi  19. 

ID.  The  vtfitors  and  guardians  (hall  be  a  body  corporate, 
and  enabled  to  take  by  purchafeor  leafe  any  lands  not  ex- 
ceeding in  any  city  or  town  one  acre,  and  in  the  open 
country  twenty  acres,  for  the  fite  of  a  houfe  and  for  lands 
to  be  occupied  for  the  purpofes  of  this  ad.    yi  2 1. 

Perfons  incapacitated,  as  infants,  femes  tovert,  and  the 
like,  {hall  have  power  to  fell  or  leafe,  not  exceeding  the 
quantities  aforefaid.    yi  22,  23. 

1 1.  The  guardians  may  inclofe  from  any  wafte  or  com- 
mon, with  confent  of  the  lord  of  the  manor,  and  the  ma- 
jor part  in  value  of  the  perfons  having  right  of  common 
thereon,  any  quantity  not  exceeding  ten  acres,  for  building 
upon  or  hnproving  the  fame  for  the  benefit  of  fuch  poor 
houfe.    /  27. 

I2«  The  vifitor  and  guardian,  where  the  expences  or 
their  proportion  thereof  refpe£livety  (hall  amount  to  100  K 
or  upwards,  may  borrow  the  fame  at  intereft,  and  fccure 
the  fame  by  a  charge  upon  the  poor  rate,  in  fums  not  ex* 
ceeding  50I.  each,  for  the  greater  eafe  in  difcharging  the 
fame.  And  the  guardians  and  their  fucceflbrs  (hall  keep 
down  the  intereft  ;  and  when  the  principal  (ball  be  called 
for,  they  may  borrow  it  from  fome  other  perfon  by  afSgn- 
merit  of  the  fccurity.    /  20. 

1 3,  Every  perfon  fent  to  the  poor  houfe  (hall  deliver  to 
the  governor  an  order  for  his  admiflion  figned  by  one  of 
the  guardians.    J\  28* 

But 
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But  no  perfon  iball  be  fent  to  fucb  poor  houfe,  except, 
fuch  as  are  become  indigent  by  old  age,  ficknefs,  or  in- 
firmiiieSy  and  are  unable  to  acquire  a  maintenance  by  their 
Jabour^  and  except  fuch  orphan  children  as  fhall  be  fent 
thither  by  order  of  the  guardian  with  the  approbation  of  the 
vifitor,  and  except  fuch  children  as  (hall  neceflarily  go  with 
their  mothers  thither  for  fuftenance.    /  29. 

14.  All  infant  children  of  tender  years,  and  who   from  Cbi!4fi 
accident  or  misfortune  (hall  become  chargeable  to  the  pa* 

rifll  or  place  where  they  belong,  may  be  either  fent  to  fuch 
poor  houfe,  or  be  placed  by  the  guardian  with  the  approba- 
con  of  the  vifitor  with  fome  reputable  perfon  at  fuch  weekly 
allowance  as  (hall  be  agreed  upon,  until  fuch  child  {h^W  b« 
of  age  to  go  to  fcrvice  or  bound  apprentice  ;  and  the  vifitor 
(hall  fee  that  they  be  fo  placed  out,  at  the  expence  of  the 
place  to  which  they  (hall  belong,  according  to  the  laws 
now  in  being:  Provided,  that  if  the  parents  or  relations 
of  fuch  poor  child  fo  fent  to  fuch  houie,  or  any  other  re- 
fponfible  perfon,  (hall  defire  to  receive  and  provide  for  fuch 
poor  child,  the  guardian  may  difmifs  him  from  the  poor 
houfe  and  deliver  him  to  fuch  perfjn :  Provided  alfo,  that 
nothing  herein  (hall  give  any  power  to  feparare  any  child 
under  the  age  of  feven  years  from  his  parent  or  parents  with- 
out  their  confent.    /•  30. 

15.  All  idle  or  difofdf  riy  perfons,  who  arc  able,  but  PwrooftMtit 
not  willing,  to  work  and  maintain  themfelves  and  families,  JJ^jji^^*"^ 
(ball  be  profecuted  by  t^e  guardians,  and  puni(hed  as  idle 

and  dlfordeily  perfons  are  dire£ted  to  be  by  the  vagrant  aA 
of  17  (x.  2.  And  if  any  guardian  (hall  neglefi  to  make 
complaint  thereof  againd  fuch  perfon  to  fome  neighbour- 
ing juftice  within  ten  days  after  it  (hall  come  to  his  know- 
ledge, he  (hall  forfeit  a  fum  not  exceeding  5I.  nor  lefs  than 
20s.  half  thereof  to  be  paid  to  the  informer.    /^  31* 

16.  Where  there  (hall  be  any  poor  perfon  able  and  will-  perfons  not  all* 
iog  to  work,  but  who  cannot  get  employment,  the  guardian  to  g«-t  empl»jr« 
may  agree  for  the  labour  of  fuch  poor  perfon  at  any  employ-  "•**• 

ment  fuited  to  his  firength  and  capacity,  and  maintain  htm 
until  fuch  employment  (hall  be  procured,  and  during  the 
time  of  fuch  work,and  to  receive  the  money  earned,  and  ap- 
ply it  in  fuch  maintenance,  and  make  up  the  deficiency  ; 
and  if  fuch  poor  perfon  (hall  refufe  to  work,  or  run  away 
from  fuch  employment,  the  guardian  (hall  complain  to  a 
juftice,  who  (ball  on  conviflion  commit  the  offender  to  the 
houfe  of  corredion  to  be  kept  to  hard  labour  not  exceeding 
three  months,  nor  lefs  than  one.    /.  ^2. 

jf.  From  the  time  that  any  parifh,  townfhip,  or  place  F^'ming  out  the 
ftan  have  adopted  the  provifions  of  this  aft,  fo  much  of  ^^^  ^^** 
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tbe  2tSl  ^  (7.  c.  7«  M$  refpefb  the  maintaioing  or  hiriog  oi>€ 
the  labour  of  the  poor  by  contrafi  Qiall  be  repealed.    /  i. 

Provided^  that  cbe  vifiiors  and  guardians  may  make 
agreements  with  any  perfon  for  the  diet  or  cloathing  of 
fucb  poor  perfons  who  (hall  be  fent  to  the  houfes  provided 
by  this  a£l,  and  for  their  work  and  labour ;  fo  chat  fuch 
agreement  be  made  for  not  longer  than  12  months,  and  fo 
as  the  fame  be  under  the  controul  of  the  vifttor^  guardiaa» 
and  governor }  with  power  to  two  juftices  to  dilblve  the 
contrad.  /.  2. 
f  '^'  ^"  complaint  upon  oath  to  a  juftice^  on  behalf  ^f 
2^^"   the'   ^^y  P^^^  perfon  belonging  to  any  parlib  or  place»  that  the 

guardian  hath  refufed  to  fuch  poor  perfon  proper  relief,  the 
juftice  (on  enquiry  into  the  circumftances  upon  oath)  may 
order  fome  weekly  or  other  relief,  or  dired  fuch  guardian 
to  fend  him  to  the  poor  houfe,  if  he  fhall  appear  to  be  a  fit 
obje£i,  to  be  kept  and  provided  for  there ;  which  order 
(ball  be  complied  with  by  the  guardian  within  t\iro  days 
after  he  (ha!)  receive  the  fame,  on  pain  of  5  1.  of  which 
Aim  fo  much  ihall  be  paid  to  fuch  poor  perfon  as  the  juftice 
ihall  dire£l,  the  remainder  to  be  applied  as  the  other  pe* 
oalties  by  this  a£>.    /  37. 

Or  if  it  ihall  appear  that  fuch  perfon  is  able  and  willing 
to  work,  but  wants  employment,  the  juflice  may  order  the 
guardian  to  procure  him  maintenance  and  employment  in 
the  manner  herein  before  directed  :  Or  if  fuch  perfon  (ball 
appear  to  be  an  idle  or  diforderly  pcifon^  and  has  not  ufed 
proper  means  to  get  employment  i  or  that  he  is  an  idle  or 
diforderly  perfon,  able  to  work,  but  by  his  ncgled  of 
work,  or  for  want  of  feeking  employment,  or  by  (pending 
the  money  he  earns  in  alchoufes  or  places  of  bad  repute^ 
doth  not  maintain  his  wife  or  children  ;  the  judice  may 
commit  him  to  the  houfe  of  correction  for  any  time  not  ex* 
ceedir^  three  months,  nor  lefs  tKan  one.    /.  35. 

Provided,  that  in  places  where  a  vifltor  is  appointed* 
application  (liall  be  firft  made  to  the  guardian  i  and  if  he 
refufes  redrefs,  then  applicauon  ihall  be  made  to  the  vi- 
litor  i  and  if  he  refufes,  then  application  (hall  be  made  td 
a  juftice.  /  36. 
IfaSnim^fice*         19.  The  poor  perfons  fent  to  every  fuch  houle  (hall  be 

maintained  at  the  general  expence  of  the  pari(hes  or  placea 
fo  uniting.    /.  24* 

And  the  treafurer,  with  the  aiTiftance  of  the  governors 
fliall  provide  all  neceflaries  for  maintenance  of  fuch  poor^ 
and  keep  an  account  thereof,  id. 

20*  The  guardian  of  the  poor  for  any  pari(h  or.  place 
Q}.all  provide,  at  the  expence  of.  fuch  pariih  or  placc^ 

(uhaUe 
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fuifable  cloathing  for  the  perfons  Tent  by  bim  to  fucb  poof 
houfe )  which  if  he  ihall  negle£l  to  do,  the  governor  or 
one  of  the  guardians  of  fuch  houfe  (hall  complain  to  a 
neighbouring  jufiice,  who  fhall  fummon  the  perfon  com- 
plained of^  and  dircfl  him  to  provide  fuch  cloathing;  and 
if  he  (ball  make  default  in  pioviding  the  fame  within  ten 
days  after  fuch  direfilon,  the  juflice  (half  order  the  gover- 
nor of  fuch  poor  houfe  to  provide  the  fane,  and  levy  the 
price  thereof,  together  with  cods  and  charges,  by  diftreft 
and  fale  of  the  goods  of  fucb  guardian  fo  making  dcfaolt* 

/  33- 

21.  Every  perfon  receiving  weekly  relief  (hall  wear  the  Badge* 

badge  direAed  by  the  8  &  9  tV.  unlefs  direded  otherwife 
by  a  juflice  on  proof  of  very  decent  and  orderly  beha* 
viour.    /  3S» 

aa.  And  there  (hall  be  a  meeting  of  the  guardians  at  MontUyaitcat 
the  poor  houfe,  on  the  firft  Monday  in  every  month,  to  (late  '^'^^ 
and  examine  the  accounts  of  the  preceding  month*    f*  a4. 

At  which  meeting  the  treafurcr  (ball  produce  bis  ac- 
counts, and  the  money  due  to  him  (hall  be  fettled  and 
adjufted  in  proportion  to  the  fums  paid  hy  the  refpefiive 
pari(bes  or  places  at  a  medium  of  three  years,  next  before 
fuch  agreement  in  writing.  And  the  overfeers,  on  pain  of 
5  L  (hall  attend  and  give  an  account  what  has  been  the  ex* 
pence  at  a  medium  for  three  years.    /.  24,  25. 

And  if  the  guardian  (hall  not  attend  the  monthly  meet- 
Ingt  or  fend  fome  perfon  to  attend  and  make  payments  for 
him  (if  by  fome  accident  he  cannot  attend  himfelf) ;  he 
ihall  forfeit  not  exceeding  5  1.  nor  lefs  than  40  s.    /•  26. 

23.  The  jufiices  may  bold  fpecial  fefBons  for  the  pur«  Jufticctniaf 
pofes  of  this  a^  ;  on  giving  proper  notices  to  the  feveral  l*^*^  ^v^^^ 
jultices,  peace  officers,  and  guardians.    /•  jo« 

24*  If  any  poor  perfon  fent  to  fuch  houfe  (hall  embczil  P«»pe|f«w^*il* 
or  wilfully  wafte  any  of  the  goods  or  materials,  he  (hall  be     <(    '* 
committed  to  the  houfe  of  correction  not  exceeding  fix 
months  nor  iefs  than  two.    /.  40* 

25.  If  any  vifitor,  guardian,  or  governor  (hall  fell  or  Officer  ntt  to  U 
furnifh  any  materials,  goods,  cloaths,  vi£lua]s,  or  provi-  •^•^•'» 
fions ;    or  do  any  work  in  his  trade  for  the  ufe  of  any 

work  houfe,  poor  houfe,  or  poor  perfons,  within  any  place 
for  which  he  (ball  be  appointed  to  zSt ;  or  be  concerned  in 
trade  or  intereft  with  any  perfon  who  (hall  fell  or  furnifh. 
the  fame  i  he  (hall  forfeit  not  exceeding  20 1.  nor  lefs  than 

5  !•    /-  4^ 

26.  If  any  poor  perfoff  (hall  be  retarded  on  his  pafTage  0«ct6wi»1  ^r 

through  any  parifb  or  place  in  which  he  has  no  legal  fpt-  '****■!*•■• 
llement,  by  rejifon  of  any  accident,  ficknefs,  or  bodily  in- 
Vol.  III.  3D  firmity 
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firmity,  without  means  of  fubfiRence,  the  guardian  near  the 
place  where  fuch  diitrefTed  objed  (hall  be,  fliall  providefor 
him  lodging  and  fuitable  nourifhment  and  affiftance  (and 
'alfe  cloathing  if  neceflary),  until  he  can  be  removed  with 
fafety ;  and  when  he  ftiall  be  fit  to  be  removed  (hall  carry 
'htm  tofome  neighbouring  juftices,  who  (hall  examine  him 
t>n  oath  touching  the  place  of  his  fettlement,  and  make  an 
order  for  his  removal  thither  if  they  think  fit.  And  ^he 
*pari(h  efficer  who  (ball  fo  provide  for  fuch  poor  perfon  (hall 
make  a  charge  of  the  expences ;  which,  on  being  allowed 
-by  the  jufiices,  (hall  be  paid  by  the  guardian  of  the  parilh 
or  place  where  fuch  poor  perfon  (hall  be  fettled,  if  that  Can 
be  dtfcoveredy  and  be  within  the  county :  Or  if  fqch  per- 
fon (hall  die  before  he  can  be  fo  examined,  or  (hall  be 
found  dead  iil  anypftrifh  or  place  to  which  he  did  not  be- 
long, the  guardian  of  that  place  (hall  caufe  him  to  be  buried 
in  the  parifh  or  place  where  he  fo  died,  or  was  found  dead, 
and  make  a  charge  of  the  expences  thereof }  which,  being 

-  allowed  by  a  juflice,  (hall  be  paid  by  the  guardian  of  tbt 
place  where  fuch  perfon*  (hall  appear  to  have  been  ieftled^  if 
it  be  within  the  county*;  but  if  the  fettlement  cannot  be  dif*> 
covered,  or  (hall  not  be  within  that  county,  the  fame  (hall 
be  paid  by  the  treafurer  out  of  the  county  rate.    /•  38. 

27.  Whereas  it  frequently  happens,  that  poor  children, 
(^regnant  women,  or  perfons  M\(\ed  with  ficknefs  or  fome 
bodily  infirmity,  are  inticed  or  conveyed  by  pari(h  ofBcert, 
or  other  perfons,  from  one  pari(h  or  place  to  another,  with- 
out any  legal  order  of  removal,  in  order  to  eafe  the  one 
pari(h  or  place,  and  to  burden  the  other  with  fuch  poor 
perfons ;  if  any  guardian  or  other  perfon  (hall  fo  intice, 
convey,*  or  remove,  or  caufe  or  procure  to  be  fo  inticed, 
conveyed,  or  removed,  any  fuch  poor  per(bn  from  one 
pari(h  or  place  to  another  which  (ball  adopt  the  provifiotis 
of  this  a^,  without  an  order  of  removal  from  two  juiT* 
tices,  he  (hall  forfeit  not  exceeding  ao  1.  nor  lefs  than  5 1. 

/•41. 

28.  All  penalties  tnflified  by  this  ad  (hall  be  recovered 
before  one  juftice  of  the  jurifdidion  where  the  ofiender 
dwells,  by  diflrefs:  for  want  of  fufficient  diftref^  the 
offender  to  be  committed  to  the  houfe  of  corredion  not 
exceeding  fix  months,  norJefs  than  one.  Which  faid 
penalties,  not  herein  otherwife  direded,  (hall  be  paid  to 
the  treafurer  towards  defraying  the  expences  of  the  houfe. 

/  45- 

29.  Perfons  aggrieved  may  appeal  to  the  next  feffions, 

giving  eight  days  notice,  and  giving  fecority  by  ms^gni. 
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zance  to  pay  the  cofts  if  the  matter  (ball  be  determined 
againft  the  appellant.    /.  46. 

30.  Finally,  There  are  rules,  orders,  and  regulations  Special  rukt 
fpccificd  in  the  a£l  to  be  obrerved  at  every  fuch  poor  houfe,  "**  "'"*•* 
with  Tuch  additions  as  (hall  be  made  by  the  jufiices  at  a 
fpecial  feffions  ;  provided,  that  fuch  additions  be  not  con- 
tradiSory  to  thefe  fame  rules  and  orders,  and  that  the  fame 
be  not  repealed  at  the  quarter  feflions :  And  the  governors 
(hall  cauie  the  fame  rules  to  be  printed'  in  plain  legible 
charadlers,  and  fixed  up  in  fome  confpicuous  part  of  fuch 
boufe.    f.  34. 

There  are  alfo  in  the  ad  fpecial  precedents  of  forms  of 
proceeding  in  fome  of  the  moft  material  inftances;  which 
rules  and  forms  being  fomewhat  long,  and  not  capable  of 
being  abridged,  it  is  thought  proper  for  thefe  and  other  mi« 
iiute  particulars  to  refer  to  the  ad  itfclf. 
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CONDITION'S. 


I,  The  Work  will  make  tour  large 
Volumes  in  OQavo,  handfomely 
printed  from  a  corre^  Copy  left 
by  the  Author,  on  a  new  Let- 
ter and  fine  Paper;  and  will  he 
contiopcd  in  Weekly  Numbers, 
without  •  IntermiiSioD,  till  com- 
pleted. 

}L  This  Edition  will  contain  (in 
Notes,  difUnd  from  the  Author^ 
Text)  fuch  Alterations  as  fnbfe- 
qnent  Decifions,  or  new  A€t%  of 
Parliament,  have  rendered  necef. 


fary  i  (o  that  the  Proprietors  pre* 
fcDC  this  Work  complete  to  the 
Time  of  Publication, 

III.  IntheCourfeofthePttblicadoii 
will  be  given  Portraits  of  eminent 
Lawyers  whofe  Authorities  ane 
quoted  in  the  Work,  engraved 
from  original  Pidures  by  HsM, 
Coliyer,  &c.  &c. 

IV*  Mod  of  the  Plates  are  already 
£niftied ;  and  Specimens  of  the 
Print,  Paper,  and  Engravings  may 
be  feen  at  the  Publiihers. 


N  .  B.  Tb^t  Turcbafirt  who  fnfer  taKng  thi  nTork  in  Shilling  Numbers,  (mtalmni  thi 
gfmmnity  oftwa  Sixftmmj  Numhtn;)  wuy  hfafphed  with  thtm  ma  s  Ftrtmiht. 

Printed  by  His  Majefty's  Law  Printers,  for  T.  Cadell  in  the  Strand} 
And  Sold  by  J.  Butterworth,  Law  Bookfeller,  Fleet-ftreet* 
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TO  THE  PUBLIC. 

_  m 

'T^HE  Editor  had  agreed  to  fupply  the  Proprietors  of  the  learned 
Judge's  celebrated  Commentaries  with  Notes  and  Additions  for 
a  New  Edition,  which  had  already  gone  to  the  Prefs ;  but  it  would 
neceflarily  have  required  feveral  Months  to  have. completed  fo  large  a 
Work,  and  Circumftances  have  arifen  which  have  induced  the  Proprie- 
tors to  requeft  the  Editor's  Permiffion  to  adopt  this  Mode  ofPublication* 

In  this  Edition,  no  Alteration  whatever  will  be  made  in  the 
Author's  Text,  which  will  be  taken  fron^  the  Edition  publiihed 
immediately  after  his  Death,  and  which  included  his  laft  valuable 
Additions  and  Corredions  : — But  a  great  Variety  of  Notes  by  the 
Editor,  will  be  fubjoined,  to  enlarge  and  illuftrate  each  Subjedj — the 
principal  Alterations  which  have  been  made  in  the  Law  to  the  pre- 
fent  Time  will  be  ftated  and  explained ; — and  when  any  material 
Error  is  perceived  in  the  Author's  Text,  it  will  be  noticed. 

The  Notes  in  general  will  be  fuch  as  have  an  immediate  Re- 
ference to  fome  Propofition  in  the  Commentaries.  But,  as  there  are 
many  important  Branches  of  Law,  -which  are  {lightly  touched  upon 
by  the  learned  Commentator,  the  Etlitor  purpofes  to  prepare,  with  as 
much  Difpatch  as  his  Leifure  will  permit,  a  Supplemental  Volume. 

t^  The  Supplement  will  be  fold  feparately,  to  accommodate  the 
Pucchafers  of  this  and  former  Editions. 


LIST  of  the  PLATES  which  will  cmbcllifh  this  Edition. 

Judge  Blackstone,  engraved  by  Mr-  Ha/L 

Sir  John  Fortescue,  ■  Mr.  Cock. 

Sir  Thomas  Littleton,  —  Mr.  Trotter* 

Sir  Edward  Coke,  — —  Mr.  Trotter. 

Sir  Matthew  Hale,  Mr-  Trotter. 

Lord  Chief  Jufticc  Holt,  Mr.  AudlHit. 

Lord  Chief  Jufticc  Raymond,     Mr.  Audinet. 

Sir  John  Comyns,    '  Mr.  Neagle. 

Lord  SoMERs,  Mr.  Hall. 

Lord  Chancellor  Hardwicke,     Mr.  Collyer. 

Sir  Michael  Foster,  .Mr.  Neagle. 

Lord  Chief  Baron  Gilbert,      Mr.  Holloway. 

And  a  very  highly-fini/hed  Portrait  of  the  late  Earl  of  Mansfield, 
from  a  Piaurc  of  Sir  Jojhua  Reynoldsy  engraved  by  Mr.  CoUjtr. 
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